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RULES  FOR  THE  GOVERNMENT 

OF  THB 

SUPREME  COURT  OF  MISSOURI. 

ADOPTED  AT  THE  APRIL  TERM,  1877. 


Chief  Justice— His  duty. 

Rule  1.  The  chief  justice  shall  superintend  matters  of  order  in  the  court- 
room. 

Motions  to  be  written,  signed,  and  filed. 

Rule  2.  All  motions  in  a  cause  shall  be  in  writing,  signed  by  counsel,  and 
filed  of  record. 

Argoment  of  motions. 
Rule  3.  No  motion  shall  be  argued  unless  by  the  direction  of  the  court* 

Taking  record  from  clerk's  office. 

Rule  4.  No  member  of  the  bar  shall  be  permitted  to  take  a  record  from  the 
clerk's  office  without  the  written  permission  of  some  judge  of  the  court. 

Diminution  of  record— Suggestion  after  joinder  in  error. 

Rule  5.  No  suggestion  of  diminution  of  record  in  civil  cases  will  be  enter- 
tained by  the  court  after  joinder  in  error,  except  by  consent  of  parties. 

Application  for  certiorari. 

Rule  6.  Whenever  a  certiorari  may  be  applied  for,  there  shall  be  an  affi- 
davit of  the  defect  in  the  transcript  which  it  is  designed  to  supply,  and  at 
least  twenty-four  hours'  notice  shall  be  given  to  the  adverse  party  or  his  at- 
torney previous  to  the  making  of  the  application. 

Notices  of  writs  of  error. 

Rule  7.  All  notices  of  writs  of  error,  with  the  acceptance,  waiver,  or  re- 
turn of  service  indorsed  thereon,  shall  be  filed  with  the  clerk  of  this  court, 
and  be  by  him  attached  to  the  transcript  in  the  cause,  and  shall  be  the  only 
evidence  that  such  notice  has  been  given. 

Beyiewing  instructions. 

Rule  8.  In  actions  at  law  it  shall  not  be  necessary  for  the  purpose  of  re- 
viewing in  the  supreme  court  the  action  of  any  circuit  court  or  any  other  court 
having,  by  statute,  jurisdiction  of  civil  cases,  in  giving  or  refusing  instruc- 
tions, that  the  whole  of  the  testimony  given  or  excluded  at  the  trial  in  the 
court  of  first  instance  be  embodied  in  the  bill  of  exceptions,  but  it  shall  be 
sufficient,  for  the  purpose  of  such  review,  that  the  bill  of  exceptions  state 
that  "evidence  tending  to  prove"  a  particular  fact  or  issue  was  given,  and 
that  an  exception  was  saved  to  the  giving  or  refusal  of  the  instructions 
founded  on  it. 

Bill  of  exceptions  —  Whether  there  was  evidence  tending  to  prove 

an  issue. 

Rule  9.  If  the  opposite  party  shall  contend  that  there  was  no  evidence  tend- 
ing to  prove  a  fact  or  issue,  and  the  court  of  first  instance  shall  be  of  opinion 
that  there  was  such  evidence,  it  shall  be  the  duty  of  the  court  to  allow  the 
bill  of  exceptions  in  the  form  stated  in  the  last  preceding  rule,  and  then  the 
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Other  party  shall  be  at  liberty  to  set  out  in  a  bill  of  exceptions,  to  be  prepared 
by  him,  the  whole  of  the  testimony  supposed  to  be  applicable  to  such  fact  or 
issue,  and  to  except  to  the  opinion  of  the  court  that  the  same  tends  to  prove 
such  fact  or  issue. 

Bill  of  exceptions  —  Whether  there  was  evidenoe  tending  to  prove 

an  issue. 

Bule  10.  If  the  court  of  first  instance  shall  be  of  opinion  that  there  is  no 
evidence  tending  to  prove  a  particular  issue  of  fact,  the  party  alleging  that 
there  is  such  evidence  shall  tender  a  bill  of  exceptions,  detailing  all  the  evi- 
dence given  and  supposed  to  tend  to  the  proof  of  such  fact  or  issue,  and  ex- 
cept to  the  opinion  of  the  court  that  it  does  not  so  tend,  which  biU  of  excep- 
tions sliall  be  allowed  by  the  court  by  which  the  cause  is  tried. 

Exoeptions  to  admission  or  exclusion  of  evidence. 

Bule  11.  When  an  exception  is  saved  to  the  admission  or  exclusion  of  any 
evidence,  or  the  allowance  or  disallowance  of  any  question,  the  question  itself 
shall  be  stated  in  the  bill  of  exceptions,  or  the  substance  of  the  evidence  shall 
be  fully  stated. 

Bill  of  exceptions  in  equity  cases. 

Bule  12.  In  cases  of  equitable  jurisdiction,  the  whole  of  the  evidence  shall 
be  embodied  in  the  bill  of  exceptions,  unless  the  parties  shall  agree  upon  an 
abbreviated  statement  thereof. 

Bule  as  to  making  out  transcripts. 

Bule  13.  The  clerks  of  the  several  circuit  courts,  and  other  courts  of  first 
instance,  before  which  a  trial  of  any  cause  is  had,  in  which  an  appeal  is  taken 
or  writ  of  error  is  sued  out,  shall  not,  (unless  an  exception  is  saved  to  the  reg- 
ularity of  the  process,  or  its  execution,  or  to  the  acquiring  by  the  court  of  ju- 
risdiction in  the  cause,)  in  making  out  transcripts  of  the  record  for  the  supreme 
court,  set  out  in  the  original  or  any  subsequent  writ,  or  the  return  thereof; 
but  in  lieu  thereof  shall  say,  e.  p.,  "Summons  issued  October  2, 1871;  executed 
October  5, 1871;"  and,  if  any  pleading  be  amended,  the  clerk  makingout  tran- 
scripts will  treat  the  last  amended  pleading  as  the  only  one  of  that  order  in 
the  cause,  and  will  refrain  from  setting  out  any  abandoned  pleading  as  part 
of  the  record,  unless  it  be  made  such  by  a  bill  of  exceptions;  and  no  cierk  shall 
insert  in  the  transcript  any  matter  touching  the  organization  of  the  court,  or 
any  mention  of  any  continuance,  motion,  or  affidavit  in  the  cause*  unless  the 
same  be  specially  called  for  by  the  bill  of  exceptions. 

Presumptions  in  support  of  bills  of  exceptions. 

Bule  14.  The  only  purpose  of  a  statement,  in  a  bill  of  exceptions,  that  it 
sets  out  all  the  evidence  in  a  cause,  being  that  the  supreme  court  may  liave 
before  it  the  same  matter  which  was  decided  by  the  court  of  first  instance,  it 
shall  be  presumed  as  a  matter  of  fact,  in  all  bills  of  exceptions,  for  the  future, 
that  they  contain  all  the  evidence  applicable  to  any  particular  ruling  to  which 
exception  is  saved. 

Abstracts  and  briefb  to  be  filed. 

Bules  15  and  16,  (as  consolidated  and  amended  at  the  April  term,  1884.) 
In  all  cases  the  appellant  or  plaintiff  in  error  shall  file  with  the  clerk  of  this 
court,  on  or  before  the  day  next  preceding  the  day  on  which  the  cause  is  dock- 
eted for  hearing,  seven  copies  of  an  abstract  or  abridgment  of  the  record  in 
said  cause,  setting  forth  so  much  thereof  as  is  necessary  to  a  full  understand- 
ing of  all  the  questions  presented  to  this  court  for  decision,  together  with  a 
brief  containing,  in  numerical  order,  the  points  or  legal  propositions  relied 
on,  with  citation  of  such  authorities  as  counsel  may  desire  to  present  in  sup- 
port thereof.  Digitized  by  GoOglc 
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The  appellant  or  plaintiff  in  error  shall  also  deliver  a  copy  of  said  abstract, 
briefs,  points,  and  authorities  to  the  attomey  for  the  respondent  or  defendant 
in  error,  at  least  thirty  days  before  the  day  on  which  the  cause  is  docketed 
for  hearing;  and  the  counsel  for  the  respondent  or  defendant  in  error  shall, 
at  least  ten  days  before  the  day  the  cause  is  docketed  for  hearing,  deliver  to 
the  counsel  for  appellant  or  plaintiff  in  error  one  copy  of  his  brief,  points,  and 
authorities  cited,  and  such  further  abstract  of  the  record  as  he  may  deem  nec- 
essary, and  shall,  on  or  before  the  day  next  preceding  the  day  on  which  said 
cause  is  docketed  for  hearing,  file  with  the  clerk  of  this  court  seven  copies  of 
the  same;  and  the  evidence  of  the  service  of  such  abstracts,  briefs,  points,  and 
authorities,  as  above  required,  shall  be  filed  by  each  party  at  the  time  of  filing 
said  copies  with  the  clerk. 

.  Citing  authorities  in  briefti. 

Rule  17.  In  citing  authorities  in  support  of  any  proposition,  it  shall  be  the 
duty  of  the  counsel  to  give  the  names  of  the  parties  to  any  case  cited  from  any 
report  of  the  adjudged  cases,  as  well  as  the  number  of  the  volume  and  the  page 
where  the  same  will  be  found ;  and,  when  reference  is  made  to  a  passage  in 
any  elementary  work  or  treatise,  the  number  of  the  edition,  the  volume,  the 
chapter,  section,  paging,  and  side  paging  shall  be  set  forth. 

Appellant's  brief  to  allege  errors  complained  of. 

Rule  18.  The  brief  filed  on  behalf  of  the  appellant  or  plaintiff  in  error  shall 
distinctly  and  separately  allege  the  errors  committed  by  the  inferior  court,  and 
no  reference  will  be  peimitted  at  the  argument  to  errors  not  thus  specified, 
unless,  for  good  cause  shown,  the  court  shall  otherwise  direct. 

Failure  to  comply  with  rules  15  and  16. 

Rule  19.  If  any  appellant  or  plaintiff  in  error,  in  any  civil  cause,  shall  fall 
to  comply  with  rules  numbered  15  and  16,  the  court,  when  the  cause  is  called 
for  hearing,  will  dismiss  the  appeal  or  writ  of  error;  or,  at  the  option  of  re- 
spondent or  defendant  in  error,  continue  the  cause,  at  the  costs  of  the  party 
in  default. 

A^eed  cases. 

Rule  20.  Parties  may,  in  the  courts  of  first  instance,  a^ree  upon  any  state- 
ment of  the  cause  of  action,  the  defense,  and  the  evidence,  together  with  the 
rulings  of  the  court  thereupon,  and  the  exceptions  saved  to  any  ruling,  which 
may  intelligibly  present  to  the  supreme  court,  or  any  appellate  court,  the  mat- 
ters intended  to  be  reviewed;  and  this  statement,  with  a  certificate  by  the 
judge  before  whom  the  cause  was  tried  that  the  same  is  a  substantial  history 
of  what  occurred  at  the  trial  of  the  cause,  shall  be  treated  as  the  record  in  all 
appellate  courts,  and  the  judgment  rendered  in  the  court  of  first  instance  shall 
be  affirmed  or  reversed  according  to  the  opinion  entertained  by  the  supreme 
court  respecting  the  same. 

Motion  for  rehearing. 

Rule  21.  Motions  for  a  rehearing  must  be  accompanied  by  a  brief  statement 
of  the  reasons  for  a  reconsideration  of  the  cause,  and  must  be  founded  on 
papers  showing  clearly  that  some  question  decisive  of  the  case,  and  duly  sub- 
mitted by  counsel,  has  been  overlooked  by  the  court,  or  that  the  decision  is  in 
confiict  with  an  express  statute,  or  with  a  controlling  decision  to  which  the  at- 
tention of  the  court  was  not  called,  through  the  neglect  or  inadvertence  of 
counsel;  and  the  question  so  submitted  by  counsel,  and  overlooked  by  the 
court,  or  the  statute  with  which  the  decision  conflicts,  or  the  controlling  de- 
cision to  which  the  attention  of  the  court  was  not  called,  as  the  case  may  be, 
must  be  distinctly  and  particularly  set  forth  in  the  motion,  otherwise  the  mo- 
tion will  be  disregarded.  Such  motion  must  be  filed  within  ten  days  after 
the  opinion  of  the  court  shall  be  delivered,  and  notice  of  the  filing  thereof 
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must  be  served  on  the  opposite  counsel,  but  no  motion  for  a  rehearing  shall 
be  filed  after  the  final  adjournment  of  the  court 

Motion  for  affirmance. 

Bule  22.  On  motion  for  affirmance  under  section  49,  article  13,  chapter 
110,  Wagner's  Statutes,  the  mere  fact  that  the  appellant  has  on  file,  or  pre- 
sents, a  copy  of  the  transcript  at  the  time  such  motion  is  made,  shall  not  of 
itself  be  deemed  '*good  cause,"  within  the  meaning  of  said  section. 

Former  rales  rescinded. 

Bule  23.  All  rules  not  included  in  the  foregoing  enumeration  are  hereby 
rescinded. 

ADDinONAL  KULES. 

Bule  24.  No  writ  of  error  from  this  court  to  the  court  of  appeals  can  be  is- 
sued by  the  clerk  of  this  court  in  vacation.  All  applications  in  term-time  for 
writs  of  error  to  the  court  of  appeals  shall  be  accompanied  by  an  affidavit  of 
the  attorney  of  record  that  the  cause  in  which  such  writ  of  error  is  sued  out 
is  one  of  which  this  court  has  appellate  jurisdiction,  under  section  12  of  ar- 
ticle 6  of  the  constitution;  and  such  affidavit  shall  state  the  facts  conferring 
such  jurisdiction,  and  thereupon  the  clerk  shall  issue  such  writ.  (Adopted 
at  the  April  term,  1878.) 

Bule  25.  That,  hereafter,  in  no  case  will  extension  of  time  for  filing  state- 
ments, abstracts,  and  briefs  be  granted,  except  upon  affidavit  showing  satis- 
factory cause.    (Adopted  at  the  October  term,  1878.) 

Bule  26.  A  party,  in  any  cause,  filing  a  motion  either  to  dismiss  an  appeal 
or  writ  of  error,  or  to  affirm  the  judgment,  shall  first  notify  the  adverse  party, 
or  his  attorney  of  record,  at  least  twenty-four  hours  before  making  the  mo- 
tion, by  telegram,  by  letter,  or  by  written  notice,  and  shall,  on  filing  such 
motion,  satisfy  the  court  that  such  notice  has  been  given.  (Adopted  at  the 
October  term,  1879.) 

Bule  27.  All  biiefs  of  counsel  shall  hereafter  contain,  separate  and  apart 
from  the  argument  or  discussion  of  authorities,  a  statement,  in  numerical  or- 
der, of  the  points  relied  on,  together  with  a  citation  of  authorities  appropriate 
under  each  point.  And  any  brief  failing  to  comply  with  this  rule  may  be 
disregarded  by  the  court.    (Adopted  at  the  April  term,  1886.) 
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MdKTIBB  V.  COMMONlfV'EAIiTH. 
(CouH  of  Appeals  of  Kent^tcky.    April  16,  1887.) 

1,  Gbahd  Jdbt—Coubt— Indictment. 

WbeD  an  indictment,  with  the  indorsement  *'  a  true  bill "  thereon,  sif^ned  by  the 
foreman,  as  required  by  Crini.  Code  Ey.  1 110,  and  the  names  of  all  the  witnesses 
porporting  to  have  been  examined  written  thereon,  as  required  by  section  120,  is 
presented  oy  the  foreman,  in  the  presence  of  the  grand  jury,  to  the  court,  and  filed 
with  the  clerk,  as  required  by  section  121,  it  must  be  taken  as  found  and  returned 
in  due  form  of  law.  And  the  court  has  no  authority  to  inquire  whether  the  grand 
jnry  heard  the  evidence  before  finding  it,  or  whether  the  evidence,  as  required  by 
section  111,  was  such  as,  in  their  judgment,  if  unexplained,  would  warrant  a  con- 
viction by  the  trial  Jury. 

2.  Samb— PBO0xiyint»— SboovdIndiotkbht. 

An  indictment  having  been  dismissed  upon  motion  of  the  prosecuting  attorney, 
and  the  case  re-referred  to  the  grand  jnry,  a  second  indictment  was  found  against 
the  defendant  for  the  same  offense.  Hela,  that  it  was  not  necessary,  before  finding 
the  second  indictment^  for  the  grand  Jury  to  have  recalled  and  re-examined  all  the 
witnesses. 

8.   BOBBKBT^-lNSTBUCfnOira. 

Upon  the  trial  of  an  indictment  for  robbery  alleged  to  have  been  committed  by 
puttme  the  person  robbed  in  fear  of  immediate  injury  to  his  person  bv  tying  him 
np  with  a  rope,  and  threatening  to  hang  him,  the  court  instructed  tne  jury  that, 
before  they  could  convict,  they  must  believe  "beyond  a  reasonable  doubt  that  the 
robbery  was  committed  by  putting  the  man  robbed  in  fear,"  without  specifically 
describing  how  they  must  believe  ne  was  put  in  fear.    Held  suflftcient. 

Appeal  from  circuit  court,  Edmonson  county. 
This  was  an  indictment  for  robbery. 
W.  B.  Settle,  for  appellant. 

Lewis,  J.  1.  Appellant,  before  the  trial,  moved  the  court  to  set  aside  the 
indictment  under  which  he  was  convicted  in  this  case,  upon  the  ground  that 
the  grand  Jury  found  and  returned  it  without  having  heard  the  evidence  of 
those  whose  names  are  written  thereon  as  witnesses;  and,  to  sustain  his  mo- 
tion, offered  to  prove  by  said  persons  that  they  were  not  in  fact  examined  as 
witnesses  in  support  of  the  particular  indictment. 

When  an  indictment,  with  the  indoi-sement  "a  true  bill'*  thereon,  signed 
by  the  foreman,  as  required  by  section  119,  Crim.  Ck>de,  and  the  names  of  aU 
the  witnesses  purporting  to  have  been  examined  written  thereon,  as  required 
by  section  120,  is  presented  by  the  foreman,  in  the  presence  of  the  grand  jury, 
to  the  court,  and  filed  with  the  clerk,  as  required  by  section  121,  it  must  be 
taken  and  considered  as  found  and  returned  in  due  form  of  law.  And  the 
court  has  no  authority  to  inquire  whether  12  jurors  concur^e^  ^i](^flndlng  it. 
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as  required  by  section  119;  nor  whether  the  evidence  before  the  grand  jury 
was  such  as  is  required  by  section  111,  to  authorize  the  finding. 

It  appears  in  this  case  that  an  indictment  against  appellant  for  the  same 
offense  had  on  a  previous  day  of  the  term  been  duly  returned  into  court,  but 
WHS  on  motion  of  the  commonwealth's  attorney  dismissed,  and  the  one  under 
which  appellant  was  convicted  was  found  upon  a  reference  of  the  case  to  the 
grand  jury.  So,  even  if  it  be  conceded,  which  we  think  was  never  intended, 
that  the  court  can  inquire  whether  witnesses  have  been  examined  before  the 
grand  jury  in  support  of  an  indictment  returned  by  it,  no  such  omission  ex- 
isted in  this  case;  for,  having  previously  examined  the  witnesses  in  reference 
to  the  offense  charged  against  appellant,  there  was  no  necessity  or  propriety 
in  recalling  and  re-examining  the  same  witnesses  when  the  case  was  re-re- 
ferred and  the  second  indictment  was  found. 

2.  The  offense  charged  against  appellant  is  robbery,  committed,  in  the 
Ijinguage  of  the  indictment,  "by  then  and  there  putting  him,  Carroll,  the 
person  robbed,  in  fear  of  immediate  injury  to  his  person,  by  then  and  there 
tying  him  with  a  rope,  and  threatening  to  hang  him,"  etc.  The  instruction 
given  at  the  instance  of  the  commonwealth  to  which  appellant  objects,  au- 
thorizes the  jury  to  convict,  if  the  property  mentioned  was  feloniously  taken 
from  Carroll  forcibly,  against  his  will,  "and  by  putting  him  in  fear."  It  is 
contended  that,  as  the  particular  mode  in  which  Carroll  was  put  in  fear  of 
immediate  injury  to  his  person  is  stated  in  the  indictment,  the  instruction 
should  have  been  equally  as  explicit  and  descriptive  on  that  subject.  The 
jury  is  by  the  instruction  required,  before  finding  appellant  guilty,  to  believe 
beyond  a  reasonable  doubt  that  the  robbery  was  committed  by  putting  Carroll 
in  fear.  That  was  the  essential  fact  to  be  established,  and  it  was  not  mate- 
rial to  recite  in  the  instruction  all  the  circumstances  attending  the  transac- 
tion ;  and  there  is  nothing  in  either  of  the  cases  referred  to  by  counsel  to  the 
contrary. 

Judgment  affirmed. 


Johnson  and  others  v.  Johnson. 

(Court  of  Appeals  of  Kentucky.    April  14,  1887.) 

Deed— Abandonmbnt— ExBcuTOBS  asd  Admisistbatobs. 

A.  sold  and  conveyed  his  interest  in  hia  mother's  estate  to  G.,  his  brother.  G., 
being  administrator  of  the  estate,  brouglitstiit  to  sell  the  land  to  pay  off  debts,  and, 
as  A.  had  sold  his  interest,  he  was  not  made  a  party  to  the  suit.  B.  beoame  the  pur- 
chaser of  the  lots  sold  by  order  of  ooart.  The  lots  being  improperly  described 
in  the  commissioner's  deed  to  him.  he  brought  this  suit  to  correct  the  mistake,  and 
clear  up  his  title,  and  made  A.  a  party.  Held,  that  this  was  no  abandonment  of  the 
deed  from  A.,  or  of  his  rights  thereunder,  so  as  to  authorize  A.  to  claim  a  share 
in  his  mother's  estate. 

Appeal  from  chancery  court,  Kenton  county. 

Simmons  cfir  Schmidt  and  J.  F,  <&  C.  H*  Fisk^  for  appellants. 

# 

Holt,  J.  Jane  Johnson  was,  at  the  time  of  her  death,  the  owner  of  a  large 
number  of  lots  in  the  city  of  Covington.  In  March,  1876,  the  undivided  in- 
terest in  them  belonging  to  her  son,  the  appellee,  Jeremiah  Johnson,  and  which 
he  had  inherited  from  her,  was  levied  upon  under  an  execution  in  favor  of  A. 
L.  and  T.  Greer,  and  purchased  by  them  at  the  execution  sale.  On  July  7, 
1876,  the  son  conveyed  his  interest  in  them  to  his  brother,  the  appellant,  James 
T.  Johnson.  The  wife  of  the  grantor  signed  the  deed,  but  was  not  a  party 
to  the  granting  clause  of  it,  nor  does  her  name  appear  in  the  body  of  it.  He 
claims  that  he  did  not  sell  his  interest  to  his  brother,  but  that  he  understood  the 
writing  to  be  only  a  power  of  attorney,  authorizing  its  sale.    It  is,  however, 
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an  absolute  deed  upon  its  face,  and  the  evidence  shows  beyond  question  that 
it  was  in  fact  a  sale.  The  appellant  became  the  administrator  of  his  mother. 
She  had  but  little  personal  estate,  and  was  in  debt  at  the  time  of  her  death  in 
a  considerable  sum,  nearly  all  of  which  was  owing  to  the  appellant.  The  in- 
debtedness to  him  appears  to  have  been  bona  flde.  On  May  5,  1879,  he,  as 
her  administrator,  brought  an  action  in  the  Kenton  chancery  court,  against 
her  heirs  and  creditors,  the  object  of  which  was  to  procure  a  settlement  of  his 
accounts,  and  the  sale  of  enough  of  the  real  estate  to  pay  the  indebtedness. 
The  appellee  was  not  made  a  party  to  this  suit  owing  to  his  having  conveyed 
his  interest  in  the  lots  which  constituted  the  estate  of  the  decedent  to  the  ap- 
pellant. After  proper  proceedings  a  decree  was  obtained  for  the  sale  of  enough 
of  the  realty  to  pay  the  indebtedness.  The  property  was  not  desirable;  and, 
at  a  second  offering  of  it,  the  appellant  became  the  purchaser  of  the  lots  sold, 
at  what  appears  to  have  been  a  f<'vir  price,  and  which  was  sufficient  to  pay  the 
indebtedness.  The  sale  was  confirmed,  and  a  commissjloner's  deed  made  to 
him.  Before  it  was  recorded,  however,  he  discovered  that  it  embraced,  among 
other  lots,  12  which  had  not  been  sold,  to-wit,  Nos.  56  to  67,  inclusive;  and, 
by  his  request,  the  commissioner  erased  them  from  the  deed.  Thus  matters 
stood  for  some  time,  when  it  was  discovered  that  lots  70  and  71,  which  had 
actually  been  sold  and  conveyed  by  the  commissioner  to  the  appellant,  had  not 
been  ordered  sold  by  the  judgment;  but  that,  through  mistf^e,  it  named  lots 
80  and  81,  when,  in  fact,  there  were  no  such  lots.  It  was  also  then  ascer- 
tained that  parts  of  lots  47,  48,  49,  and  50,  which  had  also  been  sold  by  the 
master,  bad  not  been  ordered  to  be  sol4  by  the  judgment;  and  that  the  com- 
missioner had  reported  the  sale  of  pai*ts  of  lots  48,  49,  and  50  only,  and  had 
not  conveyed  to  the  purchaser  such  parts,  or  the  portion  of  lot  47,  which  had 
been  sold.  To  correct  these  errors  this  action  was  brought.  The  conveyance  of 
July  7, 1876,  by  Jeremiah  Johnson,  divested  him  of  title;  but,  without  a  cor- 
rection of  the  proceedings  in  the  suit  to  settle  Jane  Johnson's  estate,  his  wife 
had  an  apparent  contingent  dower  right  in  lots  70  and  71,  and  parts  of  lots 
47,  48,  49,  and  50,  and  the  sole  object  of  this  suit  was  to  perfect  the  title  of 
the  appellant,  James  T.  Johnson,  to  these  lots,  by  making  it  appear,  as  was 
the  fact,  that  they  had  been  sold  to  pay  the  debts  of  Jane  Johnson. 

The  prayer  of  the  petition  is:  *'The  plaintiff  asks  that  it  be  adjudged  by 
this  court  that  said  lots  Nos.  70  and  71,  and  said  parts  of  lots  Nos.  47, 48, 49, 
and  50,  be  adjudged  to  have  been  sold  to  said  James  T.  Johnson  in  payment 
of  the  debts  against  the  estate  of  said  Jane  Johnson,  and  that  his  title  to  the 
same  be  quieted  and  adjudged  to  be  perfect,  and  the  same  be  conveyed  to  said 
James  T.  Johnson  by  the  master  commissioner,  and  for  all  other  and  full  and 
complete  relief." 

On  November  25. 1881,  the  appellant  purchased  the  right  or  title  of  the 
Oreers,  acquired  under  their  execution  sale,  and  obtained  a  sheriff's  deed  to 
himself  therefor.  This  he  had  the  right  to  do.  Their  claim  was  older  than 
his  own,  which  he  had  acquired  by  virtue  of  the  deed  from  his  brother,  and 
he,  of  course,  had  the  right  to  perfect  his  title.  The  lower  court  appears  to 
have  misconceived  the  object  of  this  suit,  and  to  have  supposed  that  the  ap- 
pellant had  abandoned  his  deed  of  July  7,  1876,  from  his  brother,  and  was 
seeking  a  decree,  declaring  that  he  had  acquired  title  to  the  entire  interest  of 
Jeremiah  Johnson  in  the  real  estate  of  his  mother  by  virtue  of  the  proceed- 
ings in  the  suit  to  settle  her  estate.  It  therefore  held  that  the  appellant  had, 
by  accepting  the  sheriff's  deed,  and  by  having  the  interest  of  Jeremiah  John- 
son in  some  of  the  lots  sold  in  the  suit  to  settle  his  mother's  estate,  and  by 
purchasing  it,  and  then  bringing  this  suit,  to  correct  the  errors  in  the  pro- 
ceedings, ignored  his  deed  of  July  7,  1876,  from  the  appellee,  and  could  no 
longer'claim  any  right  under  it;  and  while  it  granted  the  relief  sought,  save 
it  did  not  order  a  conveyance  to  be  made  to  the  appellant  of  lots  70  and  71, 
and  the  parts  of  lots  47,  48,  49,  and  50,  yet  it  went  further;  and,  by  holding 
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in  effect  as  above  stated,  it  decided  issues  not  raised  by  the  parties,  and 
directed  an  account  to  be  takCH  of  what  Jerry  Johnson  owed  the  appellant, 
of  what  Jane  Johnson's  estate  owed  him,  and  of  the  value  of  the  real  estate 
purchased  by  him  in  the  suit  to  settle  her  estate. 

It  was  not  only  the  right,  but  the  duty,  of  the  appellant,  as  the  adminis- 
trator of  his  mother,  to  bring  an  action  to  sell  enough  of  her  realty  to  pay 
her  indebtedness,  He  also  had  the  right  to  perfect  his  title  to  Jerry  John- 
son's interest  by  the  purchase  of  the  Greer  claim,  and  an  undoubted  right  to 
have  the  errors  corrected  which  were  committed  in  the  suit  to  settle  Jane  John- 
son's estate;  and  we  are  at  a  loss  to  know  by  what  rule  or  upon  what  theory 
the  lower  court,  in  effect,  said  to  the  appellant:  "You  may  have  the  errors 
corrected,  and  your  title  quieted  to  the  lots  named  in  your  petition;  but  by 
doing  so,  and  by  reason  of  the  suit  you  brought  to  settle  your  mother's  es- 
tate, and  your  purchase  of  the  Greer  claim,  you  shall  be  held  to  have  aban- 
doned ycur  deed  from  Jeremiah  Johnson,  and  to  have  forfeited  all  your 
rights  under  it."  Even  if  such  a  forfeiture  had  resulted  from  these  acts,  it 
could  only  be  so  held  in  this  suit  as  to  lots  70  and  71,  and  parts  of  lots  47,  48, 
49,  and  50,  as  the  action  relates  to  them  only. 

It  was  intended  that  the  proceedings  for  the  sale  of  the  lots  should  be  regu- 
lar; and,  because  the  appellant  now  seeks  to  make  them  so,  is  he  to  be  told 
that  he  must  to  that  end  give  up  another  right?  Twelve  lots  were  not  sold. 
The  appellant  is  the  owner  of  Jeremiah  Johnson's  interest  therein,  by  virtue 
of  the  deed  from  him,  and  yet,  by  the  judgment  in  this  action,  he  is  deprived 
of  it  upon  a  ground  not  suggested  by  the  pleadings  of  either  party.  The 
lower  court  appears  to  have  assumed  that  the  appellant  was  seeking  by  this 
action  to  have  it  declared  that  he  had  derived  title  to  all  the  lands  that  de- 
scended to  Jerry  Johnson  from  his  mother  through  the  suit  to  settle  her  estate. 
Certainly  this  could  not  be  done  as  to  the  lots  which  were  not  sold  by  reason 
of  their  sale  not  being  necessary  to  pay  her  debts.  Kor  was  it  necessary  for 
the  appellant  to  ask  this  as  to  the  lots  purchased  by  him  at  the  commissioner's 
sale,  and  which  were  unaffected  by  the  irregularities  in  the  proceedings,  be- 
cause it  already  appeared  that  he  had  a  right  to  them  so  derived.  The  posi- 
tion is  utterly  unsupported  by  the  pleadings,  and  there  is  nothing  in  the  record 
showing  that  the  appellant  so  intended. 

All  of  Jane  Johnson's  estate  was  subject  to  the  payment  of  her  debts,  and, 
when  the  appellant  purchased  Jerry  Johnson's  interest  in  it,  he  did  so  subject 
to  this  burden.  He  merely  took  his  grantor's  place,  and  he  cannot  be  de- 
prived of  any  right  so  acquired  because  he  subsequently  did  his  duty  as  the 
administrator  of  Jane  Johnson,  and  had  a  portion  of  the  land  sold  to  pay  her 
indebtedness.  It  cannot  be  said  that  because  he  had  it  sold  in  his  fiduciary  ca- 
pacity, that  he,  as  an  individual,  ignored  or  abandoned  his  deed  £rom  the  heir. 
It  appears  from  the  commissioner's  report  that  Jerry  Johnson,  upon  the  theory 
that  his  deed  to  the  appellant  is  no  longer  in  force,  is  indebted  to  the  appel- 
lant and  to  his  mother's  estate  in  a  much  greater  sum  than  the  value  of  his 
interest  in  the  12  unsold  lots.  At  first  glance,  therefore,  it  might  appear 
that  the  appellant  might  not  be  injuriously  affected  by  the  judgment  below, 
but  could  hold  the  interest  in  these  lots  until  the  indebtedness  is  paid.  The 
judgment,  however,  gives  no  lien  upon  it  for  this  indebtedness.  Moreover, 
we  can  easily  suppose  that  some  creditor  of  Jerry  Johnson's  may  have  acquired 
a  lien  upon  his  interest  between  the  time  of  making  the  deed  to  the  appellant 
and  the  judgment  of  which  he  now  complains;  and,  by  the  destruction  of  his 
deed,  he  would  fall  behind  the  creditor.  The  correction  of  the  proceedings 
by  the  lower  court  was  proper;  but  it  improperly  went  beyond  this,  and  in- 
flicted a  greater  injury  upon  the  appellant  than  would  likely  have  resulted 
from  the  irregularities  in  the  proceedings  to  sell  the  lots. 

The  judgments  complained  of  are  reversed,  save  so  far  as  they  correct  the 
proceedings  in  the  sale  of  lots  Nos.  70  and  71,  and  the  parts  of  lots  Nos.  47, 
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48,  49.  and  50.  To  this  extent  it  is  affirmed,  and  the  cause  remanded,  with 
directions  to  the  lower  court  to  cause  said  lots,  and  parts  of  lots,  to  be  con- 
veyed to  the  appellant. 


Chesafeakb,  O.  &  S.  R.  Co.  9.  Wells. 

(Stqjreme  Ocntrt  of  Tentieasee.    April  Tenn,  1887.) 

Bailboad  Companixs— Ejectment  of  FAflSENGEBs— Mulatto. 

PlaintifiT,  a  mulatto  woman,  purchased  a  ticket  on  defendant's  railroad  for  a  10- 
mlle  Jonmey.  She  passed  through  the  front  car,  and  attempted  to  enter  the  rear 
car,  which,  oy  a  regulationX>f  the  company,  was  set  apart  for  white  ladies  and  gen- 
tlemen. She  was  stopped  on  the  platform,  and  told  to  ride  in  the  front  car,  which 
she  refused  to  do,  ana  refused  to  give  up  her  ticicet  unless  allowed  to  ride  in  the 
rear  car.  She  was  ejected  firom  the  train.  It  appeared  on  the  trial  that  persons  of 
both  sexes  were  allowed  to  ride  on  the  front  car  without  regard  to  color  or  rao& 
and  the  two  cars  were  alike  in  every  respect  as  to  comfort,  convenience,  safety,  and 
equipment.  There  was  oonfliotiiig  evidence  as  to  smoking  going  on  at  the  time  in 
the  front  car.  Held  that,  as  plaintfcTs  purpose  evidently  was  to  harass  the  defendant 
with  a  view  to  bringing  this  action,  and  her  persistence  was  not  in  good  faith,  with 
a  view  to  obtain  a  comfortable  seat  for  the  short  ride,  the  judgment  in  her  favor  in 
the  court  below  should  be  reversed. 

Error  to  circuit  court,  Shelby  county. 

Holmes  Cummins,  for  plaintiff  in  error.    Green  <§  Adams  and  T.  F.  CaS' 

sellSt  for  defendant  in  error. 

• 

TxTBinBT,  C.  J.  On  May  4, 1884,  defendant  in  error,  a  mulatto,  purchased 
of  plaintiff  in  error  a  ticket  over  its  road  from  Woodstock  to  Memphis,  a  dis- 
tance of  10  miles.  She  passed  through  the  front  car  to  the  platform,  where 
she  was  stopped  by  the  conductor,  and  told  to  take  a  seat  in  the  front  car. 
She  refused  to  give  up  her  ticket  unless  allowed  a  seat  in  the  rear  car.  The 
conductor  told  her  he  would  have  to  put  her  off.  The  train  was  stopped  at 
about  4D0  yards,  when  she  was  politely  assisted  from  the  car  by  a  colored  por- 
ter. She  left  the  train  of  her  own  accord  because  not  allowed  to  pass  within 
the  rear  car.  Persons  of  either  sex  were  allowed  in  the  front  car,  without 
regard  to  color  or  race.  She  says  she  saw  one  person  smoking  in  that  car, 
and  that  it  was  filled  with  tobacco  smoke;  while  another  passenger  says  there 
was  no  one  smoking,  nor  was  there  any  tobacco  smoke.  There  were  only  six 
passengers  in  the  &ont  car,  one  of  them  a  woman.  The  rear  car  wtis  set 
apart  for  white  ladies  and  gentlemen.  The  two  coaches  were  alike  in  every 
respect,  as  to  comfort,  convenience,  and  safety, — were  furnished  and  equipped 
alike,  with  like  accommodations. 

We  know  of  no  rule  that  requires  railroad  companies  to  yield  to  the  dispo- 
sition of  passengers  to  arbitrarily  determine  as  to  the  coach  in  which  they  shall 
take  passage.  The  conduct  of  the  plaintiff  below  was  upon  an  idea  without 
the  slightest  reason.  Having  offered,  as  the  statute  provides,  "accommoda- 
tions equal  in  all  respects  in  comfort  and  convenience  to  the  first-class  cars  on 
the  train,  and  subject  to  the  rules  governing  other  first-class  cars,"  the  com- 
pany had  done  all  that  could  rightfully  be  demanded.  We  think  it  is  evident 
the  purpose  of  the  defendant  in  error  was  to  harass  with  a  view  to  this  suit, 
and  that  her  persistence  was  not  in  good  faith  to  obtain  a  comfortable  seat  for 
the  short  ride. 

Judgment  reversed,  and  Judgment  here  for  plaintiff  in  error. 


Memphis  &  0,  R.  Co.  i?.  Benson. 

{Supreme  Court  of  Tennestee,    1887.) 

1.  Cabsixbs— EjacmoB  of  Pasbbsokk— Rivusal  to  Dblivkb  Ticket. 

A.  got  on  a  passenger  train  at  a  city  station,  and  went  into  the  ladies*  car,  where 
he  was  unable  to  find  a  seat.    He  remained  in  this  car  standing,  and  refused  to  sux»> 
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render  his  ticket  nntil  he  was  ariven  a  seat.  The  oosductnr  told  him  that  there 
would  soon  be  seats  vacant,  or  that  he  coald  find  a  seat  in  tlie  gentlemen's  car,  but 
he  refused  to  go  into  that  car,  on  the  ground  that  the  smoking  there  would  make 
him  sick.  When  his  ticket  was  again  demanded  of  him,  he  refused  to  give  it  up, 
and  was  elected  from  the  train,  for  which  he  sued  the  railroad  company  for  dam- 
ages. Held,  that  he  was  not  entitled  to  recover.^ 
2.  Samb— Fabol  Evidence— Admissibility. 

In  action  by  a  passenger  to  recover  damages  for  being  ejected  from*  a  railroad 
train  for  refusal  to  give  up  his  ticket  when  deiuanded,  the  bent  evidence  of  his  right 
to  be  on  the  train  is  the  ticket  itself,  and  until  the  non-production  of  the  ticket  is 
explained  parol  evidence  of  what  such  ticket  entitled  him  to  cannot  be  admitted. 

Appeal  from  circuit  court,  Shelby  county. 

Poston  df  Poaton  and  X.  W,  Humes,  for  plaintiff  in  error.  Wright  cfe  Folkes, 
for  defendant  in  error. 

LuRTON,  J.  This  was  a  suit  for  damages  for  an  alleged  unlawful  ejec- 
tion of  the  defendant  in  error  from  the  train  of  the  plaintiff  in  error.  There 
was  a  judgment  of  S500  in  favor  of  the  defendant  in  error  rendered  by  the  cir- 
cuit judge,  who  tried  the  case  without  a  jury.  The  railway  company  have 
appealed,  and  a  number  of  reasons  are  assigned  for  reversal.  The  defendant 
in  error  went  upon  the  passenger  train  at  Memphis,  Tennessee,  and  went  into 
the  car  set  apart  for  ladies,  and  gentlemen  traveling  with  ladles.  This  carat 
the  time  was  ovei*crowded,  and  he  was  unable  to  obtain  a  seat,  and  this  con- 
dition of  things  he  saw  before  the  train  left  Memphis;  yet  he  made  no  demand 
at  Memphis,  the  terminal  station,  but,  preferring  to  take  his  chances*  to  get  a 
seat,  he  remained  on  the  car,  standing  until  after  the  train  had  started  upon 
its  trip.  After  the  train  had  gotten  well  out  of  Memphis,  the  usual  demand 
was  made  upon  him  for  his  ticket.  This  he  declined  to  surrender,  taking  the 
position  that  he  would  not  surrender  his  ticket  until  he  had  been  furnished 
with  a  seat.  The  conductor  called  his  attention  to  the  fact  that  there  was  not 
a  vacant  seat  in  the  car  in  which  he  was,  and  offered  to  get  him  a  seat  in  the 
next  forward  car,  and  further  saying  that  it  would  be  but  a  short  time  before 
seats  would  be  vacated  by  passengers  for  local  stations,  and  that  he  would  then 
give  him  a  seat  in  the  ladies'  car.  This  he  declined,  and  demanded  a  seat  in 
the  ladies'  car  before  surrendering  his  ticket.  The  demand  of  the  conductor 
for  his  ticket  was  renewed  in  a  short  time,  with  the  statement  that  he  must 
either  get  off  the  train  or  surrender  his  ticket.  This  demand  was  again  re- 
fused, and  he  further  declared  that  he  would  not  leave  the  train.  Upon  the 
train  stopping  at  the  next  regular  station,  he  still  refusing  to  leave  the  train » 
he  was  ejected .  He  neither  surrendered  his  ticket  to  the  conductor,  or  showed 
that  he  had  such  ticket;  nor  did  he  state  the  point  to  which  he  was  destined. 
He  bases  his  refusal  to  go  into  the  forward  car  upon  the  ground  that  it  was  a 
smoking  car,  and  that  the  foul  air  of  such  a  car  was  likely  to  make  him  ill. 

There  can  be  no  doubt  that  the  contract  of  a  carrier  of  passengers  by  rail- 
way is  one  not  only  to  furnish  the  passenger  with  transportation,  but  with 
the  comfort  of  a  seat.  The  contract  is  no  more  performed  by  furnishing  him 
with  a  seat,  without  transportation,  than  It  is  when  he  is  offered  transporta^ 
tion  without  a  seat.  It  is  equally  well  settled  that  the  passenger  need  not 
surrender  his  ticket  until  he  is  furnished  with  a  seat,  for  the  ticket  is  the  evi- 
dence of  the  contract  which  entitles  him  to  one.  But  it  cannot  be  that  one 
may  ride  free  because  not  furnished  with  a  seat.  If  the  passenger  chooses  to 
accept  transportation  without  a  seat,  he  must  on  demand  pay  his  fare.  If 
unwilling  to  ride  without  transportation  is  furnished  him  in  a  seat,  he  must 
get  off  at  first  opportunity,  and  by  so  doing  may  bring  his  action  for  breach 
of  contract,  and  recover  as  damages  such  sum  as  will  compensate  him  for 

1  As  to  the  rights  of  a  common  carrier  to  eject  a  passenger  who  refuses  to  pay  his  fare, 
and  as  to  the  manner  of  such  ejectment,  see  Arnold  v.  Pennsylvania  R.  C(jf  (Pa.)  8  Atl. 
Rep.  213,  and  note.  gitized  by  V^^ 
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such  breach,  including  snch  damages  as  are  the  natural  and  immediate  results 
of  such  breach.  Borer,  R.  R.  968,  969;  Davis  v.  Railroad  Co.,  53  Mo.  317; 
Railroad  Co,  y.  Leigh,  45  Ark.  368.  It  results  that  for  the  indignity  and 
vexation  consequent  upon  the  ejection  in  this  case  there  can  be  no  recovery. 
This  result  is  made  the  more  certain  by  the  facts  of  this  case;  it  appearing 
that,  at  the  time  this  passenger  entered  the  car  at  the  terminal  station,  he 
sikw  that  this  car,  assigned  to  ladies,  and  gentlemen  with  ladies,  was  over- 
crowded, and  he  knew  that  he  must  either  ride  standing,  or  take  a  seat  in  the 
car  called  the  smoking  car.  He  gave  the  railway  company  no  opportunity  to 
furnish  additional  seats  while  at  its  station. 

We  have,  at  this  term,  in  the  case  of  Cfiesapeake,  0.  d  8,  R,  Co.  v.  Wells,  1 
Pickel,  — ,  antSf  5,  held  that  a  railway  company  may  make  reasonable  regulii- 
tions  concerning  the  car  in  which  a  passenger  might  be  required  to  ride,  pro- 
vided that  equal  aecommodations  were  furnished  to  all  holding  first-class 
tickets,  and  that  a  regulation  assigning  a  particular  car  to  persons  of  color,  that 
car  being  in  all  respects  equal  in  comfort  to  any  other  in  the  train,  was  reason- 
able. This  rule  has  been  sustained  in  the  courts  of  many  states.  West  Chester 
R.  Co.  V.  Miles,  55  Pa.  St.  209;  Chicago  A  JST.  W.  R.  R.  v.  WUliams,  55 111.185. 
So  we  think  a  regulation  setting  apart  a  car  for  ladies,  or  gentlemen  accom- 
panied by  ladies,  a  reasonable  regulation.  A  passenger  may  not  dictate  where 
he  will  sit,  or  in  which  car  he  wiU  ride.  If  he  is  furnished  accommodations 
equal  in  all  respects  to  those  furnished  other  passengers  on  the  same  train,  he 
caimot  complain;  and  this  was  the  substance  of  our  decision  in  the  Wells 
Case.  The  doctrine  is  equally  applicable  here.  This  passeif^er,  when  he  took 
passage  at  Memphis,  did  it  with  knowledge  that  the  ladies'  car  was  crowded, 
and  that  he  would  either  have  to  ride  standing  in  that  car,  or  go  into  the  car 
assigned  exclusively  to  gentlemen,  and  in  which  smoking  was  permitted. 
Tlie  requirement  that  he  should  go  temporarily  into  the  smoking  car,  under 
the  circumstances,  was  not  unreasonable.  He  ought  not  to  have  started  when 
he  did,  unless  willing  to  submit  to  what  he  realized  was  an  inevitable  neces- 
sity, without  giving  the  carrier  notice  of  his  demand. 

But  upon  another  ground  this  judgment  cannot  be  sustained,  even  for  dam- 
ages for  breach  of  contract.  The  defendant  in  error  in  his  deposition  states 
that  he  had  a  ticket  purchased  at  Austin,  Texas,  which  entitled  him  to  pas- 
sage to  Atlanta,  (Georgia,  and  that  one  of  the  coupons  upon  this  ticket  entitled 
him  to  passage  over  the  road  of  plaintiff  in  error  from  Memphis  to  Ghatta-- 
jtoog^  This  ticket  he  does  not  produce,  nor  does  he  account  for  his  failure  to 
produce  it  by  proof  of  its  loss,  or  that  he  had  subsequently  used  it.  Objection 
was  taken  to  this  evidence,  and  the  objection  overruled,  upon  promise  of 
counsel,  at  a  subsequent  stage  of  the  trial,  to  account  for  its  non-production 
so  as  to  let  in  secondary  evidence  of  the  fact  of  the  contract  therein  contained. 
This  was  not  done.  It  is  elementary  law  that  the  contents  of  a  written  or 
printed  contract  cannot  be  proven,  without  the  failure  to  produce  the  paper 
itself  is  accounted  for.  This  objection  is  fatal  to  the  whole  case  of  defendant 
in  error,  for  there  is  no  legal  evidence  that  he  had  a  ticket.  This  being  so» 
he  was  rightfully  ejected. 

The  conductor  who  ejected  this  passenger,  while  using  no  unnecessary  force, 
did  use  unnecessarily  abusive  language,  such  as  was  calculated  to  unneces- 
sarily insult  and  degrade  the  person  ejected.  In  ex^cislng  a  legal  right  of 
ejection,  railway  companies  must  not  do  so  in  an  abusive  way.  They  are  the 
servants  of  the  public;  and,  while  their  right  to  enforce  reasonable  regulations 
will  be  enforced,  yet  the  regulations  must  not  only  be  reasonable  in  them- 
selves, but  the  manner  and  method  of  enforcing  such  regulations  must  bo 
reasonable,  and  free  from  unnecessary  force,  as  well  as  free  from  unnecessary 
indignity.  The  reasonable  demands  of  the  defendant  in  error  afford  some  ex- 
cuse for  the  temper  shown  by  the  conductor.  In  view,  however,  of  the  absence 
of  any  proof  of  a  legal  character  that  the  ejected  passenger  had  any  ticket,  and 
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his  refusal  to  pay  fare,  and  that,  therefore,  the  relation  of  passenger  and  car^ 
rier  did  not  exist,  we  are  constrained  to  reverse  the  judgment  of  the  circuit 
judge,  and  enter  judgment  here  for  pl^ntifC  in  error,  the  carrier  in  such  case 
not  being  held  responsible  for  the  ejection* 

FoLKES,  J.,  incompetent,  and  did  not  sit. 


Davis  and  others  v.  Williams  and  others. 

{Supreme  Court  of  Tenneaee.    April  22,  1887.) 

WiLir— Construction— Ebtats— Foe  Lifb  or  in  Fee. 

W.  devised  certain  realty  to  G.  in  trust,  to  rent,  collect  rents,  keep  up  repairs,  pay 
taxes,  retain  $50  a  month  for  services,  and  to  pay  the  remainder  of  said  rents  to  dev- 
isor's four  children,  naming  tbem,  eaual  portions  to  eaoh.  The  will  provided 
that  "at  the  death  of  either  of  my  said  children,  the  child  or  children  of  such  one 
dying  shall  receive  the  part  or  portion  of  said  rents  and  profits  that  their  father  or 
mother  was  entitled  to  under  tnis  will."  If  any  child  died  without  child  or  chil- 
dren, his  share  was  to  be  paid  to  the  survivors  in  equal  portions,  and  the  children 
of  such  as  might  have  died  leaving  issue.  Jff^^  that  devisor's  grandchildren  re- 
ceived the  remainder  in  fee,  since  a  devise  of  the  rents  and  profits  or  the  income  of 
land  is  equivalent  to  a  devise  of  the  land  itself,  and  since  no  limitation  was  at- 
tached to  the  devise  to  the  grandchildren,  and  the  word  **  heirs"  was  not  necessary 
to  a  fee.  Furthermore,  if  the  will  created  life-estates  in  the  grandchildren,  it  would 
he  void  as  limiting  a  remainder  on  the  termination  of  a  life  not  in  being ;  or,  since 
.  the  remainder  in  such  case  would  be  to  devisor's  children,  their  life-estate  would 
merge  in  the  fe%they  obtained  in  remainder,  thus  extinguishing  the  children's  life- 
estate,  and  defeatuig  the  will  of  the  devisor. 

Appeal  from  chancery  court,  Shelby  county. 

Cra^  cfe  Cooper,  Clapp  <&  Beards  and  L.  W.  Humes,  for  appellants.  T. 
B.  Turley  and  F,  J,  Slack,  for  respondents. 

LURTONt  J.  This  case  involves  the  construction  of  the  will  of  Robert  Will- 
iams, Sr.  It  is  as  follows:  "I  do  wiU  and  devise  to  my  friend  H.  E.  Garth, 
of  the  city  of  Memphis,  Tennessee,  in  trust  for  the  uses  and  purposes  herein- 
after expressed,  the  following  named  real  estate,  situated  in  the  city  of  Mem- 
phis, Tennessee,  to- wit,  [here  follow  descriptions  of  the  realty,]  with  all  the 
improvements  on  all  the  aforesaid  lots.  It  is  my  will  and  desire  that  the 
said  K.  E.  Garth,  trustee,  and  his  successors,  shall  at  my  death  take  charge 
and  possession  of  the  said  described  property  and  real  estate,  and  rent  the 
same,  and  collect  the  rents  and  all  profits  accruing  in  any  manner  from  said 
property,  and,  after  paying  for  all  necessary  repairs  and  improvements  that 
may  be  required  to  keep  said  property  in  good  tenantable  condition,  and  all 
taxes  that  may  be  lawfully  imposed  upon  said  property,  the  said  trustee  shall 
pay  over  the  remainder  of  rents  accruing  from  said  property  to  my  son  Ed- 
ward P.  Williams,  my  daughter  Mary  Lee,  my  daughter  Kebecca  Valines, 
my  daughter  Winnie  Davis,  and  my  daughter  Margaret  Williams,  equal  por- 
tions to  each.  At  the  death  of  either  of  my  said  children,  it  is  my  will  that 
the  child  or  children  of  such  one  dying  shall  receive  the  part  or  portion  of 
said  rents  and  profits  that  their  father  or  mother  was  entitled  to  under  this 
will;  and,  should  any  of  my  said  children  die  without  child  or  children,  then, 
and  in  that  event,  hi8»  or  her  share  or  portion  shall  be  paid  over  to  the  sur- 
vivors in  equal  portions,  and  the  children  of  such  as  may  have  died  leaving 
issue.  It  is  my  will  and  desire  that  the  said  H.  E.  Garth,  trustee  as  afore- 
said, shall  retain  and  receive  from  the  rents  and  profits  of  said  property  the 
sum  of  850  per  month  as  full  compensation  for  his  services  in  attending  to 
the  execution  of  this  will,  he  having  agreed  to  accept  the  trust  upon  these 
terms.    This  done  eighth  day  of  April,  1878. " 

For  the  complainants,  who  are  the  children  of  the  testator,  It  is  insisted 
that  under  this  will  there  is  carved  out  of  this  property — First,  an  equi- 
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table  life-estate  for  the  children  of  the  testator;  secondly,  an  equitable  life- 
estate  for  the  grandchildren  d  the  testator;  and  that  he  has  died  intestate  aa 
to  the  remainder.  For  the  grandchildren  it  is  contended  that  the  property  de- 
vised vests  absolutely  in  the  grandchildren  after  the  life-estate  of  the  chil- 
dren. If  the  first  contention  be  the  true  construction  of  the  will,  to-wit. 
that  an  equitable  life-estate  for  the  grandchildren  follows  upon  an  equitable 
life-estate  for  the  children,  then  the  will  would  clearly  violate  the  rule  against 
perpetuities.  A  devise  by  which  property  is  tied  up,  and  made  inalienable 
beyond  the  period  within  a  life  or  lives  in  being  and  21  years,  with  a  fraction 
of  a  year  added  for  the  term  of  gestation  in  case  of  posthumous  birth,  is  void 
as  creating  a  perpetuity.  Booker  v.  Booker^  5  Humph .  508 ;  Franklin  v .  Arm- 
jfield,  2  Sneed,  §05;  White  v.  Hale,  2  Cold.  77.  *' There  may  be  such  an  in- 
terval of  time  possible  between  the  gift  and  the  consummation  of  the  use  as 
will  be  fatal  to  the  power.  The  rule  of  perpetuity  applies  as  well  to  trust  as 
to  legal  estates.  The  objection  is  as  effectual  in  one  case  as  in  the  other.  If 
the  period  may  elapse  before  what  is  to  be  done  can  be  done,  the  consequence 
iB  the  same  as  if  such  must  inevitably  be  the  result.  Possibility  and  cer- 
tainty  have  the  same  effect."     Ould  v.  Washington  Hospital,  95  U.  6.  303. 

If,  then,  it  be  assumed  that  this  will  gives  to  the  grandchildren  the  rents 
and  profits  of  the  property  devised,  limited  to  their  lives,  and  following  after 
the  estate  given  to  the  children,  it  is  not  only  possible  but  very  probable  that 
the  two  life-estates  thus  created,  and  following  one  upon  the  other,  might,  by 
the  birth  of  grandchildren  after  the  death  of  the  testator,  continue  for  a  period 
beyond  a  life  or  lives  in  being  and  21  years  and  a  fraction;  and  thus,  under 
the  rule  against  perpetuities,  the  devise  to  the  grandchildren  would  be  void. 
Another  result  would  follow:  The  remainder  after  the  termination  of  the 
estate  for  life  given  the  children  not  being  disposed  of,  it  would  necessarily  be 
inherited  by  the  children.  The  estate  for  life  and  the  remainder  estate  unit- 
ing in  the  same  persons  would  result  in  a  merger  of  the  lesser  estate  with  the 
greater,  and  the  estate  of  the  children  would  become  an  absolute  one.  1 
Washb.  Keal  Prop.  §  113.  This  assumption,  then,  that  the  will  gives  to  the 
grandchildren  nothing  but  an  estate  for  life,  works  the  utter  destruction  of 
the  will  of  this  testator.  Undoubtedly,  if  it  be  clear  that  the  testator  intended 
and  by  apt  words  did  limit  his  devise  to  the  grandchildren  to  the  rents  and 
profits /or  life  only,  then  all  the  consequences  of  an  abortive  testament  must 
be  declared.  But  does  the  will  bear  the  construction  contended  for?  Has 
the  testator  failed  to  devise  the  fee?  It  is  a  cardinal  principle  of  the  law  of 
zeal  estate  that  a  devise  of  the  rents  and  profits,  or  the  income  of  the  land,  is 
equivalent  to  a  devise  of  the  land  itself.  3  Washb.  Real  Prop.  p.  529,  §  30; 
Polk  V.  Faris,  9  Yerg.  241;  Morgan  v.  Pope,  7  Ck)ld.  542.  Such  a  devise 
is  equivalent  to  a  devise  of  the  land  for  life  or  in  fee  according  to  the  limita- 
tions expressed  in  the  will.    3  Washb.  Keal  Prop.  387, 388,  456. 

The  devise  of  the  rents  and  profits  to  the  children  is  expressly  and  unequiv- 
ocally limited  to  an  estate  for  life.  This  limitation  is  clearly  expressed,  and 
by  no  sort  of  intendment  can  the  estate  they  take  be  enlarged.  But  how  is 
it  as  to  the  devise  to  the  grandchildren?  The  very  able  counsel  for  the  chil- 
dren argue  that  *'the  very  same  words  which  define  that  life-estate  [the  one 
given  the  children]  are  used  to  define  the  estate  of  the  grandchildren,  except 
that  the  estate  of  tJie  grandchildren  is  made  to  follow  the  estate  cfthe  chil- 
4sh'en,  and  beyond  the  grandchildren  there  is  no  limitation."  This  very  dif- 
ference which  he  points  out  is  what  gives  to  the  grandchildren  the  fee.  There 
is  no  limitation  as  to  the  time  the  grandchildren  shall  enjoy  the  rents  and 
profits,  and  there  is  no  express  disposition  made  of  rents  and  profits  beyond 
the  grandchildren.  Under  the  Ck)de,  the  use  of  the  word  "heirs"  is  unneces- 
sary to  carry  the  fee.  Hence  a  devise  of  the  rents,  profits,  and  income  of  land, 
without  any  limitations,  carries  the  fee.  But  it  is  insisted  that,  while  there 
may  be  no  express  limitation  upon  the  devise  to  the  grandchidren,  yet  that 
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the  purpose  of  the  testator  is  shown  by  the  absence  of  anj  power  of  alienation 
in  the  devise  to  them.  Power  of  alienation  is  not  expressly  withheld,  and  it 
is  only  implied  from  the  fact  that  the  devise  is  of  the  rents.  This  will  not 
answer;  for,  if  sound,  then  a  devise  of  rents  and  profits  would  not  be  eqniva* 
lent  to  a  devise  of  the  land, — a  result  which  would  be  hostile  to  all  the  author- 
ities. The  presumptions  are  always  in  favor  of,  rather  than  against,  the  power 
of  alienation.  That  the  estate  is  devised  to  a  trustee  is  not  of  any  great  sig- 
nificance. This  was  for  the  purpose  of  preserving  the  remainder  for  the 
grandchildren.  The  broadness  of  the  devise  to  the  trustee  is  unimportant; 
lor  it  is  familiar  law  that  the  estate  of  the  trustee  will  be  limited  to  the  pur- 
poses of  the  trust,  and  will  altogether  coHse  when  the  trust  is  accomplished. 
In  this  case  the  trust  will  cease  upon  the  termination  of  the  life-estate  given 
the  children,  and  the  absolute  title  will  vest  in  the  grandchildren. 

Other  criticisms  are  made  upon  the  devise  to  the  grandchildren  as  indicat- 
ing a  purpose  to  limit  the  gift  to  the  grandchildren  to  a  gift  for  life  only.  We 
do  not  deem  it  necessary  to  answer  them  further  than  to  say  that  the  broad 
distinction  between  the  devise  to  the  children  and  that  to  the  grandchildren 
is  that  in  the  first  case  there  is  a  clear  and  unmistakable  limitation.  '*The 
grant  of  the  rents  is  to  be  construed  just  as  if  it  was  a  grant  of  the  land  it- 
self; if  no  limitation  is  expressed  or  restriction  attached,  it  is  in  fee." 

We  are  therefore  of  opinion  that  the  devise  to  the  grandchildren  is  of  the 
fee,  unlimited  and  absolute. 


BOSENBAT7M  and  others  v.  Moller  and  others. 

{Supreme  Court  of  Tennessee,    April  22, 1887.) 

ASBIOITMBKT  FOB  BbNSFIT  OF  GbBDITOBS— InVSNTOBY— 8tOOK  IS  TbADS— SUFPICIBHOT. 

An  inventory  attached  to  a  general  assignment  for  the  benefit  of  creditors  in  these 
term:  ''The  entire  stock  of  goods,  wares,  and  merchandise  in  the  store-houses, 
•  •  •  consisting  of  dry  goods,  boots,  shoes,  hats,  caps,  gentlemen's  furnishing 
goods,  clothing,  notions,  trunks,  valises,  counters,  shelving,  chairs,  stoves,  de^ks,  one 
iron  safe,  and  one  mirror,  in  all  to  the  value  of  $7,600,  andfchosesin  action,  "—isAiU 
and  complete,  within  the  meaning  of  New  Code  Tenn.  J  2733,  requiring  the  inven- 
tory to  be  full  and  complete ;  since  a  fuller  and  itemized  inventory  would  take 
several  days  to  frame,  durine  which  the  property  could  be  levied  on,  and  the  ob- 
ject of  the  statute  be  defeated.    Tubmbt.  C.  J.,  dissenting. 

Appeal  from  chancery  court,  Shelby  county. 

Poston  <&  Po9ton  and  Miller  A  Qillham^  for  appellants.  T,  B,  EdgingUm. 
and  W,  G.  WeatTierford,  for  respondents. 

PoLKES,  J.  On  the  tenth  day  of  January,  1887,  £.  G.  MoUer,  a  merchant 
doing  business  at  Memphis,  undertook  to  make  a  general  assignment  of  all  of 
his  property  for  the  benefit  of  all  of  his  creditors.  After  a  recital  of  his  pur- 
pose, he  conveys  to  the  assignee  named,  **and  his  successors,  all  of  his  (grant- 
or's) property  of  every  description,  whereof  a  full  and  complete  inventory  or 
schedule  is  hereto  annexed  as  a  part  hereof,  marked  *  Schedule  A  ;*  and  said, 
property  hereby  conveyed  to  said  party  of  the  second  part,  and  specified  in 
said  Schedule  A,  contains  all  the  property  of  every  description  of  the  said 
party  of  the  first  part." 

Schedule  A  referred  to  in  the  foregoing  deed  of  assignment,  and  attached 
thereto,  is  as  follows:  '*The  entire  stock  of  goods,  wares,  and  merchandise 
in  the  store-houses  Nos.  79  and  79}  Beale  street,  in  the  city  of  Memphis,  county 
of  Shelby,  state  of  Tennessee,  consisting  of  dry-goods,  boots,  shoes,  hats,  caps, 
gentlemen's  furnishing  goods,  clothing,  notions,  trunks,  valises,  counters, 
shelving,  chairs,  stoves,  desks,  one  iron  safe,  and  one  mirror,  in  all  to  the 
value  of  about  $7,600,  (seventy-six  hundred  dollars,)  and  choses  in  action  of 
the  party  of  the  first  part,  directed  in  the  within  assignment  to  be  collected 
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by  the  trustee,  being  all  due  and  owing  by  aeconnt."  Then  follows  a  list  of 
the  persons  indebted  to  him,  with  a  statement  of  the  amount  due  by  each;  to 
all  of  which  this  jurat  is  appended: 

"This  day  personally  appeared  before  me,  M.  T.  Garvin,  deputy-clerk  of  the 
county  court  of  Shelby  county,  £.  C.  MoUer,  assignor  in  the  foregoing  deed 
ct  assignment,  who,  after  being  first  duly  swom«  says  that  the  inventory  or 
aohedole  hereto  attached  contains  a  eomptete  list  of  all  his  property. 

**£.  C.  MoixsR. 

^Subscribed  and  sworn  to  before  me  this  tenth  day  of  January,  1887. 
"M.  T.  Garvin.  D.  C." 

On  the  twelfth  January,  1887,  the  attachment  bill  in  this  cause  was  sued 
out,  wherein  it  is  charged  that  "this  conveyance  or  pretended  assignment  is 
and  was  void  upon  its  face;  for  while  it  purports  to  be  made  under  the  act  of 
1881,  c.  121,  and  makes  a  schedule  of  the  property  so  conveyed,  it  utterly  and 
entirely  fails  to  comply  with  the  statute,  to  make  tad  annex  to  the  said  as- 
signment a  full  and  complete  inventory  or  schedule,  under  oath,  of  all  of  his 
property  of  every  description ;  said  schedule  being  incomplete,  not  showing 
what  specific  property  in  detail  was  included  therein,  but  described  the  prop- 
erty  in  a  general  lumping  way,  without  any  inventory,  full  and  complete,  as 
required  by  the  statute;  for  which  reason  said  assignment  is,  and  was  when 
made,  void,  and  operates  to  hinder,  delay,  and  defraud  creditors,  and  postpone 
them  in  the  collection  of  their  debt,  and  as  such  is  fraudulent  and  void." 

The  bill  was  fully  answered  by  the  debtor  and  the  assignee,  setting  up  the 
facts,  and  claiming  a  compliance  with  the  statute. 

Several  similar  bills  were  filed  by  sundry  creditors,  when  an  agreed  case 
was  made  up,  upon  the  determination  of  which  all  the  cases  were  to  depend. 
From  the  agreed  case,  as  made,  it  is  manifest  that  the  assignment,  together 
with  the  schedule,  as  already  set  out,  was  acknowledged,  sworn  to,  and  filed 
in  the  proper  office  for  registration,  on  the  tenth  day  of  January;  that  the 
assignee  qualified,  and  took  possession  of  the  assigned  property,  on  the  same 
day,  and  at  once  begun  the  taking  of  a  minute  inventory,  occupying  the  tenth,, 
eleventh,  and  twelfth  of  January,  and  which  inventory  was  on  the  fifteenth 
February  sworn  to  by  the  assignee,  and  filed  by  him  with  the  clerk  of  the 
county  court,  but  which  inventory  has  never  been  recorded  in  the  register's 
office. 

Tbe  chancellor,  on  the  agreed  case,  sustained  the  attachment,  upon  the 
ground  that  the  assignment  was  null  and  void,  and  had  the  effect  to  hinder, 
delay,  and  defraud  the  creditors  of  Moller.  From  this  decree  the  defendants 
have  appealed. 

The  contention  here  to  sustain  the  ruling  of  the  chancellor  is  that  the  act 
of  1881,  now  carried  into  the  New  Code,  §  2788,  wherein  it  is  provided  that , 
"the  debtor  making  a  general  assignment  shall  annex  thereto  a  full  and  com- 
plete Inventory  or  schedule,  under  oath,  of  all  of  his  property  of  every  descrip- 
tion," has  not  been  complied  with  in  this  case.  It  is  insisted  that  the  statute 
requires,  and  is  imperative  in  such  requirements,  that  a  minute  and  detailed 
inventory  of  every  article  should  have  been  annexed,  such  as  was  thereafter 
made  out  by  the  assignee ;  that  nothing  short  of  this  will  satisfy  this  mandatory 
statute;  and  lexicographers  are  quoted  to  furnish  the  meaning  of  the  words 
"full"  and  "complete."  With  this  insistence  we  cannot  concur.  Giving  to 
this  statute  aJl  that  can  reasonably  be  claimed  for  it  as  mandatory,  we  are  of 
pinion  that,  in  the  case  now  before  us,  there  has  been  a  substantial  compli- 
ance with  the  terms  and  its  spirit.  The  fundamental  rule  of  interpretation 
applied  to  statutes,  mandatory  as  well  as  directory,  is  that  words  in  a  statate, 
if  of  common  use,  are  to  be  taken  in  their  natural  and  ordinary  sense,  with- 
out any  forced  or  subtle  construction  to  limit  or  extend  their  import;  but  the 
real  intention,  when  accurately  ascertained,  wUl  always  prevail  over  the  lit- 
eral sense  of  the  terms. 
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Ab  waB  said  by  the  present  chief  Justioe,  in  deliyering  the  opinion  of  the 
court  in  HUl  y.  Alexaiider,  16  Lea,  496:  "The  policy  of  the  statute  is  to  pre- 
vent fraud  on  the  part  of  the  conveying  debtor,  by  concealment  of  any  of  his 
estate.  *  *  *  it  addresses  itself  to  the  sworn  conscience  of  the  debtor, 
and  makes  room  for  punishment  for  perjury.  The  debtor  will  not  be  allowed 
to  escape  such  serious  oopsequences  of  the  enforcement  of  the  law  by  a  mere 
recital  of  his  property  without  the  commanded  oath;"  to  which  we  add  that 
the  mere  recital  of  his  property  would  not  suffice,  even  with  the  oath. 

In  the  case  at  bar  we  have,  as  has  already  been  seen,  a  schedule  or  inven- 
tory, full  and  complete,  within  the  meaning  of  the  statute.  The  stock  of 
goods,  wai:es,  and  merchandise  conveyed  are  enumerated  and  scheduled  as 
consisting  of  *'dry  goods,  boots,  shoes,  hats,  caps,  gentlemen's  furnishing 
goods,  clothing,  notions,  trunks,  valises;"  and  the  schedule,  continuing,  em- 
braces '*  counters,  shelving,  chairs,  stoves,  desks,  one  iron  safe,  and  one  mir- 
ror, in  all  to  the  value  of  97,600,"  being  the  entire  stock,  etc.,  in  Nos.  79 
and  7di  Beale  street.  Surely  it  would  be  a  forced  and  unnatural  construc- 
tion that  would  hold  this  an  insufficient  schedule,  within  the  meaning  of  the 
legislature.  If  we  are  to  give  the  literal  meaning  of  the  terms  "full"  and 
"complete,"  it  is  difficult  to  see  where  we  could  stop  in  requiring  a  compli- 
ance with  the  statute.  Certainly,  in  a  large  mercantile  establishment,  it 
would  seem  unreasonable  to  expect  every  collar,  cufl,  sock,  lady's  belt,  cor- 
set, or  yard  of  ribbon  to  be  specified  in  the  emergency  attending  usually  the 
making  of  such  an  assignment.  As  is  shown  in  this  case,  it  required  three 
da3rs  for  the  assignee  to  make  such  an  inventory.  It  is  manifest  that,  if  this 
failing  debtor  had  closed  his  doors  for  three  days  in  order  to  prepare  an  inven- 
tory, his  creditors  would  have  been  upon  him, doubtless,  with  attachments,  and 
thus  have  defeated  the  very  object  of  this  statute,  which  was  to  prevent  prefer- 
ence, and  to  secure,  as  far  as  possible,  an  equal  distribution  of  the  assets  of 
an  insolvent  debtor.  Nor  in  a  conveyance  embracing  all  of  the  grantor's 
horses,  hogs,  cows,  now  located  in  a  certain  barn,  situated  on  black  acre,  and 
duly  sworn  to  as  embracing  all  his  property,  it  would  notdo  to  say  the  convey- 
ance was  void,  under  this  statute,  because  forsooth  he  failed  to  designate  the 
size,  age,  sex,  color,  or  previous  condition  of  servitude  of  each  anin^. 

The  case  of  Hill  v.  Alexander^  above  referred  to,  is  invoked  as  sustaining 
the  contention  of  counsel  for  the  attaching  creditors  here.  In  that  case  the 
only  question  presented,  and  the  only  point  adjudged,  was  the  matter  of  the 
oath  to  the  schedule;  and  it  was  held  that  the  oath  was  absolutely  necessary 
to  the  validity  of  the  deed  of  assignment.  With  this  holding  we  most  heartily 
concur,  and  there  is  nothing  in  this  opinion  at  variance  therewith.  There 
must  be  a  full  and  complete  schedule  of  the  property  conveyed,  verified  by 
oath.  The  schedule  in  this  ease  is  in  substantial  comi&ance  with  this  require- 
ment. 

The  result  is  that  the  decree  will  be  reversed,  and  bill  dismissed,  at  the  cost 
of  complainants. 

TuEKEY,  0.  J.,  (dissenting,)  I  think  the  decree  of  the  chancellor  is  corw 
rect.  The  schedule  set  out  does  not  conform  to  the  requirements  of  the  stat- 
utes. Such  terms  as  "dry  goods,"  "notions,"  "boots,"  ete.,  are  entirely  too 
comprehensive  to  fall  within  the  demand  for  "a  full  and  complete  schedule  or 
inventory."  There  is  almost  no  limit  to  the  number,  quality,  and  diversity 
of  articles  that  may  be  embraced  under  each  of  the  general  heads.  If  a  better 
inventoiy  could  have  been  made,  then  this  one  is  not  "full  and  complete." 
A  bettor  was  made  immediately  after  the  trust  deed  was  executed. 
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Tbzas  Cent.  By.  Co.  v.  Ascxte. 
{Supreme  Court  of  Texat.    April  15, 1887.) 

1.  New  TaiAir- ExcsaBiYx  Verdict. 

In  an  action  to  recover  damage  resnlting  ft-om  a  collision  of  pTaintifTs  horses  and 
wagon  with  defendant's  train,  a  verdict,  on  evidence  only  showing  the  death  of  one 
boise,  and  iniory  to  the  other,  without  specifying  its  extent,  for  such  som  as  would 
cover  the  hignest  value  placed  on  both  horses  and  the  damages  for  the  injury  to  the 
wagon  and  h€aiiesB,  is  erroneous,  since  it  is  not  sustained  by  the  evidence. 

2.  Sajcx— Misleading  IssiBucnovs. 

The  charge  of  the  court  was  such  as  to  induce  the  Jury  to  believe  that,  In  the 
opinion  of  the  court,  there  was  evidence  from  which  they  could  find  that  both 
horses  were  killed.    Betd  erroneous,  and  that  a  new  trial  should  be  granted. 

Appeal  from  district  court,  Bosque  county. 

Alexander  <&  Winteff  for  appellant.    Ko  counsel  for  appellee. 

Stayton,  J.  The  appellee  sought  to  recover  for  an  injury  claimed  to  have 
resulted  from  a  collision  of  his  wagon  and  team  with  a  train  on  the  appellant's 
railway  at  a  public  crossing.  He  averred  that  through  the  negligence  of  the 
appellant  two  of  his  liorses  were  kiUed,  and  that  his  wagon  and  harness  were 
broken.  There  is  no  evidence  that  more  than  one  horse  was  killed ;  and,  while 
there  is  evidence  that  the  other  horse  may  have  been  injured,  there  is  no  evi« 
denoe  of  the  extent  of  the  Injury  done  to  it,  unless  it  be  assumed  that  the  in« 
jury  was  such  as  to  render  the  animal  valueless  so  as  to  entitle  the  appellee  to 
recover  its  entire  value.  The  verdict  is  for  such  a  sum  as  to  cover  the  high- 
est value  placed  on  both  horses  and  the  damages  found  for  the  injury  to  the 
wagon  and  harness,  and  is  therefore  not  sustained  by  the  evidence.  In  the 
absenee  of  proof  that  both  horses  were  killed,  or  that  one  was  killed  and  the 
other  so  injured  as  to  be  valueless,  a  new  tiial  should  have  been  granted. 

The  charge  of  the  court  was  such  as  to  induce  the  jury  to  believe  that,  in 
the  opinion  of  the  court,  there  was  evidence  from  which  they  might  find  that 
both  horses  were  killed.  This  charge,  in  the  absence  of  evidence  to  which  it 
was  applicable,  should  not  have  been  given.  The  evidence  was  such  as  to  au- 
thorize the  court  to  submit  to  the  jury  whether  the  accident  occurred  from  the 
negligenoe  of  the  appellant^  and  whether  the  negligence  of  the  appellee  con- 
tributed to  the  injury. 

The  other  questions  raised  by  the  assignments  of  error  are  not  likely  to  oc- 
cur upon  another  trial,  and  need  not  be  considered. 

Por  the  error  of  the  couirt  in  refusing  to  grant  a  new  trial,  the  judgment 
will  be  reversed,  and  the  cause  remanded. 


Galveston,  H.  &  8.  A.  By.  Co.  v.  Wabb, 

{Supreme  Court  of  Texas.    April  15, 1887.) 

Daxagv— Pboxihats  and  RBM0T1&— Flowags— Railboad. 

In  an  action  for  damages  caused  by  the  improper  building  of  defSBndant's  railway, 
whereby  plaintifiTs  house  was,  September  16,  1883,  greatly  damaged  and  weakened 
by  a  flow  of  water,  so  that  on  April  30,  1884,  the  house,  with  furniture  and  stores 
therein,  was  destroyed  by  storm,  the  destruction  of  the  house,  furniture,  and  stores 
is  not  a  proximate  result  of  the  injury,  and  there  can  be  no  recovery  therefor,  and 
the  true  measure  of  damage  is  the  cost  of  the  repairs  rendered  necessary  by  the 
overflow,  and  the  inconvenience  the  necessity  for  mem  caused. 

Appeal  from  district  court,  Kinney  county. 

Solon  Stewartf  for  appellant.    /.  A.  Ware^  for  appellee. 

Staytok,  J.  There  is  nothing  in  the  facts  of  this  case  on  which  to  base  a 
claim  for  exemplary  damages;  and,  as  none  other  than  actual  damages  were 
awarded  by  the  jury,  no  injury  resulted  from  overruling  the  demurrer  to  so 
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much  of  the  petition  as  attempted  to  state  facts  on  which  to  found  a  claim  for 
exemplary  damages.  The  language  used»  however,  in  that  part  of  the  peti- 
tion, was  improper,  and  should  be  stricken  out. 

The  application,  which  was  for  a  first  continuance,  was  in  strict  compli- 
ance with  the  statute,  showed  legal  diligence,  and  should  have  been  granted 
on  account  of  the  absence  of  the  witness. 

It  was  claimed  by  the  appellee,  among  other  matters,  that  a  house  on  his 
lot  was  greatly  injured  on  September  15, 1888,  by  a  flow  of  water  upon  the 
lot,  caused  by  the  improper  construction  of  appellant's  railway;  that  he  caused 
it  to  be  repaired,  and  had  in  it  on  April  30, 1884,  furniture  and  stores,  which, 
with  the  house,  were  on  that  day  destroyed  by  a  storm.  This  destruction  of 
the  house  he  attributed  to  its  weakened  condition  resulting  from  the  overflow 
which  occurred  more  than  seven  months  before.  Evidence  to  prove  the  de- 
struction of  the  house,  furniture,  and  goods  was  objected  to,  but  admitted. 
If  the  house  was  injured  through  the  negligence  of  the  appellant,  then  the 
appellee  was  entitled  to  recover  damages  which  directly  or  necessarily  resulted 
from  such  injury,  but  he  was  not  entitled  to  recover  for  an  injury  resulting 
from  another  cause,  which  the  appellant  in  no  way  participated  in  bringing 
about.  If  the  house  was  rendered  insecure  by  the  overflow,  and  this  resulted 
from  the  negligence  of  the  appellant,  it  was  negligence  in  the  appellee  to 
place  furniture  and  stores  in  it,  and  the  injury  resulting  from  his  own  act 
cannot  entitle  him  to  compensation.  The  right  to  recover  for  any  injury  to 
the  house  caused  by  the  negligence  of  the  appellant,  and  the  measure  of  dam- 
ages, were  flxed  by  facts  existing  long  before  the  storm  came  whid^  destroyed 
it;  and  the  appellee  would  have  been  entitled  to  recover  such  sum  as  would 
have  been  necessary  to  put  the  house  in  as  good  condition  as  it  was  before 
the  overflow,  with  reasonable  compensation  for  any  interruption  in  its  use 
while  in  the  course  of  repair,  or  to  the  difference  between  the  value  of  the 
house  before  and  after  it  was  injured,  with  compensation  for  any  deprivation 
of  its  use  necessarily  suffered  while  it  was  being  repaired.  This  was  the  ex- 
tent of  the  right  of  the  appellee  to  recover  for  any  injury  to  the  house  which 
fnay  have  been  caused  by  the  negligence  of  the  appellant.  The  injury  from 
the  storm  was  neither  the  ordinary  nor  necessary  result  of  the  negligence  of 
the  appellant  complained  of.  The  evidence  objected  to  should  have  been  ex- 
cluded.   1  Suth.  Dam.  56. 

The  other  assignments  of  error  relate  to  matters  which  will  not  probably 
occur  on  another  trial,  and  need  not  be  considered. 

For  the  errors  noticed  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 


State  v,  Pabtlow. 
(Supreme  Court  qf  Mtssouri,    January  31, 1887.) 

1.  Criminal  Pbacticb— Appeal— Rkfusal  of  IifSTRuciioK. 

There  is  no  error  in  refusing  to  give  an  instruction,  the  principle  embraced  in 
which  has  already  been  fully  stated. 

2.  Same— Tnstbuctiokb— DiBPDTKD  Evidsncb. 

Defendant  in  a  criminal  case  has  the  risrht  to  have  an  inatructlon  given  based  on 
his  own  testimony,  and  that  of  hia  witnesses,  although  contradict  by  the  testimony 
of  the  prosecution. 

3.  Homicide— Instetjctiokb-Dibgbeb. 

Upon  trial  for  murder  it  is  error  to  instruct  the  jury  that  they  must  find  the  de- 
fendant guilty  of  murder,  or  acquit  him  altogether,  if  there  is  evidence  upon  which 
they  would  be  justified  in  finding  him  guilty  of  a  lower  degree  of  crime. 

4.  Same— Degree— Pbovokino  Combat— Intent. 

If  one  provokes  a  combat,  and  in  the  affray  has  to  kill  his  adversary  in  order  to 
save  his  own  life,  the  killing  is  not  murder,  but  manslaughter  only,  if  the  intent 
with  which  the  combat  was  provoked  was  not  a  felonious  one.  /^  i 
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•5.   SaME^SkLF-DefEKSE— WiTBDRAWIVO  FHOM  AfFBAT. 

If  one,  after  commencing  an  afiray,  attempto  in  good  faith  to  withdraw  from  it, 
but  is  prevented  from  doing  so  by  his  adversary,  he  will  then  be  justified  in  taking 
the  life  of  the  latter,  if  necessary  in  order  to  save  his  own. 

6.  Same— EjKcnnwo  from  Dwelling-House— Use  of  Force. 

One  entering  another's  dwelling-house  on  an  implied  license  to  do  so,  cannot  be 
ejected  forcibly  until  first  requested  to  leave,  although  he  misbehaves  himself. 

7.  Same— Evidence— Thbxatb  aoaikbt  Third  Psbson. 

On  a  trial  for  murder  there  was  evidence  that  defendant  commenced  or  pro- 
voked the  afiray,  and  it  was  claimed  by  the  prosecution  that  he  went  to  the  house 
where  the  homicide  was  committed  in  order  to  make  trouble  at  a  wedding  which 
was  about  to  occur  there.  Held,  that  evidence  of  threats  previously  made  by  him 
against  the  groom  were  admissible,  as  well  as  declarations  of  his  intention  to  go 
to  the  house  on  the  day  of  the  wedding. 
S.  EyiDENCB— Dtieo  Deolarations. 

On  a  trial  for  murder  the  declaration  of  deceased  is  not  admissible  merely  becaiiae 
made  after  being  told  that  his  wound  was  necessarily  fatal.    It  must  be  shown  that 
the  declaration  was  made  under  a  sense  of  impending  death,  or  with  the  expectation 
of  immediate  dissolution.^ 
Nosioir,  G.  J.,  dissents. 
Appeal  from  circuit  court,  Buchanan  county. 
In<Uctment  for  murder. 

The  following,  among  other  instructions,  was  given:  "If  the  jury  believe 
from  the  evidence  in  the  case  that,  on  the  twenty- fifth  day  of  December  last, 
the  defendant  went  to  the  house  of  William  J.  Taylor,  deceased,  and  while 
there,  by  any  act  or  words  of  his,  made  himself  disagreeable  to  said  Taylor, 
then  the  said  Taylor  not  only  had  the  right  to  tell  the  defendant  to  leave  his 
premises,  but  he  had  the  right  to  use  to  defendant  sufficient  force  to  eject  de- 
fendant from  his  premises;  and  if  the  jury  believe  from  the  evidence  that  said 
Taylor  did  approach  the  defendant,  and  use  to  him  such  force  as  was  neces- 
sary to  eject  him  from  his  premises,  and  no  more,  and  that  while  said  Taylor 
was  only  using  sucli  force  the  defendant  shot  him,  then  the  plea  of  self-de- 
fense cannot  avail  the  defendant  in  this  case."  The  other  instructions,  and 
the  evidence  necessary  to  an  understanding  of  the  case,  are  given  in  the  opin- 
ion. 

T7ie  Attorney  General,  for  respondent.  If,  G,  Moran,  T.  W,  ^arZ, and  D. 
B.  BumeSy  for  appellant. 

Shebwood,  J.  The  defendant  was  indicted  for  the  murder  of  William  J. 
Taylor  by  shooting  him  with  a  pistol,  and,  being  brought  to  trial,  was  con- 
victed of  the  second  degree  of  that  offense,  and  sentenced  to  imprisonment 
in  the  penitentiary  for  10  years.  As  is  usual  in  such  cases,  there  was  a  great 
deal  of  conflict  in  the  testimony,  the  state  making  out  a  case  which  indicated 
that  a  felonious  purpose  actuated  the  defendant  in  visiting  the  bouse  of  Tay- 
lor on  the  day  of  the  homicide,  while  the  testimony  on  behalf  of  the  defend- 
ant, and  it  would  seem  the  weight  of  the  testimony  in  the  case,  favored  the 
tlieory  that  he  went  to  Taylor*s  house  with  no  other  end  in  view  but  that  of 
escorting  his  wife  home,  who  was  then  at  Taylor's,  attending  the  wedding 
ceremony  between  Willis  Bunch  and  Mary  Reno.  Against  the  life  of  Bunch 
it  appears  that  threats  had  been  made  by  defendant  some  two  years  before, 
and  at  frequent  intervals  since,  almost  down  to  the  time  of  the  homicide, 
which  occurred  the  twenty-fifth  day  of  December,  1884,  and  within  about  10 
days  prior  to  that  time. 

1.  The  instructions  of  the  court  in  regard  to  murder  in  its  first  and  second 
degrees  were  in  usual  form;  and  the  jury  were  in  effect  instructed  under 
the  evidence  and  law  of  the  case,  unless  they  could  find  the  defendant  guilty 
of  murder  in  the  first  or  in  the  second  degree,  to  acquit  him  altogether.  The 
eleventh  instruction  given  at  the  instance  of  the  state  was  as  follows:  *'Be- 

'See  State  v.  Johnson,  (S.  C.)  1 S.  B.  Rep.  610 ;  Jordan  v.  State,  (Ala.)  1  South.  Rep.  577, 
and  note;  State  v.  Mathes,  (Mo.)  2  S.  W.  Rep.  800,  and  note. 
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fore  the  right  of  self-defense  can  avail  the  defendant  in  this  case,  the  jury 
must  believe  from  the  evidence  not  only  that  the  defendant  had»  at  the  time 
he  shot  the  deceased,  reasonable  cause  to  apprehend  a  design  on  the  part  of 
the  deceased,  or  otheis  aiding  in  concert  with  him,  if  they  find  others  were  so 
aiding,  to  do  him  some  great  bodily  injury,  and  that  he  had  reasonable  cause 
to  apprehend  immediate  danger  of  such  design  being  accomplished,  and  that 
he  shot  deceased  to  avert  such  apprehended  danger,  but  they  must  also  be- 
lieve from  the  evidence  that  the  defendant  neither  sought,  Invited,  provoked, 
nor  commenced,  by  any  willful  act  of  his  own,  said  difficulty.  And  if  the 
jury  believe  from  Uie  evidence  that  there  was  an  affray  or  difficulty  between 
defendant  and  deceased,  and  that  defendant  voluntarily  sought  or  invited  the 
difficulty,  or  provoked  or  commenced  it,  or  brought  it  on  byauy  willful  act  of 
his  own,  or  that  he  voluntarily  and  of  his  own  free  will  engaged  in  it,  then 
and  in  that  case  the  jury  is  not  authorized  to  acquit  him  upon  the  ground  of 
self-defense;  and  this  is  true,  no  matter  how  violent  his  passion  became,  or 
how  hard  he  was  pressed,  or  how  inuninent  his  peril  may  have  become  during 
said  difficulty. "  The  phraseology  of  this  instruction,  as  to  the  defendant  seek- 
ing or  bringing  on  the  difficulty,  is  also  used  in  instruction  No.  2  given  by 
the  court  of  its  own  motion,  and  also  in  instruction  Ko.  7  given  at  the  in- 
stance of  the  state. 

The  defendant  saved  exceptions  to  the  refusal  of  three  instructions  asked 
by  him,  as  follows: 

"No.  1.  The  court  declares  the  law  to  be  that  homicide  is  justifiable  when- 
ever there  is  reasonable  cause  to  apprehend  immediate  danger  of  any  felonious 
maiming,  wounding,  or  disfiguring  being  committed  upon  the  person  commit- 
ting such  homicide,  when  the  same  is  done  to  prevent  the  execution  of  such 
felonious  maiming,  wounding,  or  disfiguring,  provided  at  the  time  the  de- 
ceased, or  those  aiding,  abetting,  and  assisting  him,  made,  or  were  about  to 
make,  such  demonstrations  as  would  induce  a  reasonable  man  to  believe  such 
danger  was  imminent. 

"No.  2.  The  court  instructs  the  jury  that,  even  if  defendant  did  volunta- 
rily enter  into  a  difficulty  with  deceased,  still,  if  the  jury  believe  from  the  ev- 
idence that,  after  said  difficulty  had  commenced,  the  defendant  attempted  in 
good  faith  to  withdraw  from  the  difficulty,  but  was  prevented  from  so  doing 
by  the  deceased,  then,  in  that  event,  defendant  would  be  excused  in  taking 
the  life  of  said  Taylor,  if  it  became  necessary  to  do  so  in  order  to  save  his  own. 

"No.  8.  Before  the  jury  can  refuse  to  allow  the  defendant  the  benefit  oi  the 
plea  of  self-defense  on  the  ground  that  he  sought  or  voluntarily  entered  into 
a  fight  with  deceased,  they  must  believe  from  the  evidence  that  defendant, 
at  the  time  he  so  sought  or  voluntarily  entered  into  a  fight  with  deceased,  he 
was  actuated  by  a  felonious  intent  to  maim,  wound,  hurt,  or  kill  said  de- 
ceased." 

As  to  the  first  of  the  instructions  just  mentioned,  no  error  occurred  in  its 
refusal,  because,  aside  from  any  other  consideration,  the  principle  embraced 
in  it  had  already  been  fully  and  more  properly  stated  in  instructions  1,  6,  and 
7  given  by  the  court  of  its  own  motion. 

I  cannot  speak  so  favorably  of  the  refusal  of  defendant's  third  instruction, 
and  there  are  many  reasons  for  this  assertion.  Although  evidence  on  behalf 
of  the  state  disclosed  the  existence  of  certain  matters  which,  if  believed  by 
the  jury  to  be  true,  would  perhaps  have  warranted  the  jury  in  finding  the  de- 
fendant guilty  of  the  highest  grade  of  homicide,  yet  that  on  behalf  of  the  de- 
fendant disclosed  such  matters  as  would  well  have  warranted  the  jury  in 
acquitting  the  defendant  altogether,  or  in  finding  him  only  guilty  of  man- 
slaughter. 

In  State  v.  Hays,  23  Mo.  287,  the  evidence  disclosed  a  state  of  facts  well 
covered  by  the  third  and  sixth  instructions  there  given  at  the  instance  of  the 
state:    "If  the  defendant,  with  a  spade  in  his  hand,  took  a  position  near 

Digitized  byVjOOQlC 


Mo.]  STATE  V.  PARTI,OW.  17 

Brown,  and  gradually  approached  him,  for  the  purpose  of  inducing  an  alter- 
cation and  getting  a  chance  to  kill  him,  and  commenced  raising  his  spade  at 
the  same  time  Brown  commenced  drawing  his  pistol,  and  then  struck  him  and 
killed  him,  he  is  guilty  of  murder  in  the  first  degree;  and  in  such  case  it 
would  be  no  defense,  even  if  the  evidence  showed  that  Brown  drew  his  pistol 
before  the  defendant  commenced  raising  his  spade;  for  the  law  will  not  per- 
mit a  man  thus  to  induce  a  provocation,  and  so  take  advantage  of  it."  "Al- 
though the  jury  may  believe  from  the  evidence  that  Brown  was  attempting 
to  draw  his  pistol,  or  had  it  drawn  at  the  time  Hays  struck,  and  that  Hays' 
life  or  person  was  in  imminent  danger,  yet,  if  they  further  believe  that  Hays 
intentionally  brought  on  the  difficulty  for  the  purpose  of  killing  Brown,  he  is 
still  guilty  of  murder  in  the  first  degree. "  That  case  is  a  clear  enunciation 
of  the  law  as  applicable  to  the  state  of  facts  disclosed  by  that  record, — a  record 
abounding  in  all  the  incidents  of  murder  in  the  first  degree,  prior  expressions 
of  ill  will,  and  murderous  threats,  followed,  upon  the  fatal  occasion,  by  Hays 
^inching  up  towards^*  his  victim  with  a  spade  in  his  hands,  with  which  he 
carried  out  his  deadly  purpose. 

Jhe  principle  thus  announced  in  that  case  was  followed  in  that  of  State 
V.  Starr,  38  Mo.  270;  for  there  a  qualifying  instruction  given  by  the  court  of 
its  own  motion  was  expressly  approved,  which  told  the  jury  that  "the  forego- 
ing instructions  are  given  with  this  qualification ;  that  the  right  of  self-defense, 
which  justifies  homicide,  does  not  imply  the  right  of  attack;  and  the  plea  of 
justification  in  self-defense  cannot  avail  in  any  case  where  it  appears  that  the 
difficulty  was  sought  for  and  induced  by  the  act  of  the  party  in  order  to  afford 
him  a  pretense  for  wreaking  his  malice."  Wagner,  J.,  remarked:  "The 
qualification  was  necessary  in  view  of  the  evidence  in  the  case.  The  testi- 
mony tended  to  show  that  the  accused  sought  the  altercation,  and  was  instru- 
mental in  bringing  it  on;  and,  if  the  jury  found  such  to  be  the  fact,  the  law 
would  not  permit  him  to  shield  himself  behind  the  doctrine  of  self-defense. 
Besides,  the  qualification  is  couched  in  the  very  language  of  Wharton,  and 
commends  itself  for  its  justice,  and  is  well  supported  by  authority.  Whart. 
Hom.  197." 

The  author  just  cited  with  approval,  when  speaking  of  a  case  "whe^e  the 
attack  is  sought  by  the  party  killing, "  uses  this  language:  "  The  plea  of  provo- 
cation will  not  avail  in  any  case  where  it  appears  that  the  provocation  was 
sought  for  and  induced  by  the  act  of  the  party  in  order  to  afford  him  a  pre- 
tense for  wreaking  his  malice;  and  it  will  presently  be  seen  that,  even  where 
there  may  have  been  previous  struggling  or  blows,  such  plea  cannot  be  ad- 
mitted where  there  is  evidence  of  express  malice,  and  it  must  appear,  there- 
fore, that,  when  he  did  the  act,  he  acted  upon  such  provocation,  and  not 
upon  any  old  grudge."  And  the  same  learned  author  uses  similar  language 
in  another  work.    1  Whart.  Crim.  Law,  (8th  Ed.)  §§  474,  476. 

Treating  of  this  subject  of  seeking  quarrel,  an  eminent  text  writer  says: 
"If  a  man  determines  to  kill  another,  or  to  do  him  great  bodily  harm,  and 
seeks  a  quarrel,  he  cannot  avail  himself  of  the  passion  it  excites,  because  he  acts 
f^m  an  impulse  which  his  mind  receives  in  its  cool  moments."  2  Bish.  Grim. 
Law,  §  715.  Elsewhere  the  same  writer  says:  "If,  without  provocation,  a 
man  draws  his  sword  upon  another,  who  draws  in  defense,  whereupon  they 
fight,  and  the  first  slays  his  adversary,  his  crime  is  murder;  for  he  who  seeks 
and  brings  on  a  quarrel,  cannot,  in  general,  avail  himself  of  his  own  wrong 
in  defense.  But  where  an  assault  which  is  neither  intended  nor  calculated  to 
kill,  is  returned  by  violence  beyond  what  is  proportionate  to  the  aggression, 
the  character  of  the  combat  is  changed;  and  if,  without  time  for  his  passion 
to  cool,  the  assailant  kills  the  other,  he  commits  only  manslaughter."  Id.  § 
702. 

It  would  seem  needless  to  say  that  this  view  of  the  law  is  supported  by  the 
most  abundant  authority.    State  v.  Lane,  4  Ired.  113;  Reg,  v.  J^mith.S  Gar. 
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&  P.  160;  Slaughter's  Case,  11  Leigh,  681;  Murphy  v.  State,  37  Ala.  142; 
Adams  v.  PeopleAl  HI.  376;  State  v.  Hildreth,  9  Ired.  440;  State  y.  Hague, 
6  Jones,  (N.  C.)  381;  State  v.  Martin,  2  Ired.  101;  ^ItAiTW  v.  Stefe,  16  Ark. 
568;  Cotton  v.  State,  81  Miss.  504;  Stewart  v.  /State,  1  Ohio  St  66;  State  v. 
/ftZ/,  4  Dev.  &  B.  491.  In  all  of  these  cases  I  have  cited,  and  I  might  have 
cited  "a  great  cloud  of  witnesses"  to  bear  testimony  to  this  well-established 
legal  principle,  the  idea  is  made  prominent  that  the  main  feature  in  such  cases 
is  the  intent  with  which  the  a&yused  brought  on  the  quarrel  or  difficulty; 
if  with  no  felonioul  intent,  no  harboring  of  malice,  no  premeditated  purpose 
of  doing  great  bodily  harm,  or  killing  the  person  assaulted,  or  with  whom  the 
quarrel  is  begun,  then  the  accused  is  not  a  murderer,  let  the  result  of  thedlf- 
ticuity  turn  out  as  it  will.  This  view  I  will  fuither  illustrate  by  quotations 
from  some  of  the  cases  cited  supra. 

Thus,  in  Stewart  v.  State,  Thurman,  J.,  said:  "And,  again,  the  combat 
must  not  have  been  of  his  own  seeking,  and  he  must  not  have  put  himself  in 
the  way  of  being  assaulted,  in  order  that,  when  assaulted  and  hard  pressed, 
he  might  take  the  life  of  his  assailant.  •  •  ♦  Now,  it  does  seem  to  us 
clear  that  Stewart  sought  ta  bring  on  the  affray;  that  he  desired  and  in- 
tended, if  assaulted,  to  make  good  his  previous  threats  of  using  his  knife. 
True,  he  had  a  right  to  dun  Doty  for  his  money,  but  he  had  no  right  to  do  so 
for  the  purpose  of  bringing  on  an  affray  in  order  to  afford  him  a  pretext  to 
stab  his  enemy." 

In  Adams  v.  People,  Breese,  J.,  said:  "The  twelfth  instruction  for  the 
people  was  right.  It  was  as  follows:  'If  the  defendant  sought  a  difficulty 
with  the  deceased  for  the  purpose  of  killing  him,  and  in  the  fight  did  kill  him, 
in  pursuance  of  his  malicious  intention  of  taking  the  life  of  Bostic,  they  will 
find  the  defendant  guilty  of  manslaughter,  although  the  cutting  and  killing 
were  done  in  order  to  prevent  an  assault  upon  him  by  Bostic,  or  to  prevent 
Bostic  from  getting  an  advantage  in  the  fight.*  " 

In  Cotton  V.  State,  Fishes,  J.,  said:  "The  qualification  by  the  court  made 
to  the  third  instruction  is  clearly  erroneous.  The  instruction  is,  in  substance, 
that  if  Cotton  killed  Smith,  not  in  pursuance  of  a  premeditated  design,  but  on 
41  sudden  quarrel,  the  crime  of  murder  is  not  made  out.  The  modification 
made  is,  <  unless  Cotton  sought  the  quarrel,  and  used  a  deadly  weapon.'  The 
question  was  whether  malice  prompted  the  accused  to  kill.  He  interposed, 
as  his  defense,  by  the  instruction,  <no  design  to  kill,  and  that  the  killing  was 
on  a  sudden  quarrel.'  The  court  say  to  him  that  <  this  is  no  defense,  not  even 
to  mitigate  the  crime.  If  you  sought  the  quarrel  and  used  a  deadly  weapon.' 
Now,  he  may  have  done  both  without  being  guilty  of  murder;  for  he  may 
•tiot,  by  seeking  the  quarrel,  have  intended  the  slightest  personal  injury  to 
the  deceased,  and  he  may,  from  sudden  provocation,  have  used  his  weapon, 
^r  he  may  have  been  forced  to  do  so  in  self-defense  although  he  was  the  ag« 
.gressor  in  the  quarrel.  The  modification  amounts  to  this :  that,  although  there 
must  be  a  formed  design  to  take  life  to  constitute  murder,  yet  such  design  is 
not  necessary  where  the  party  killing  seeks  the  quarrel,  and  uses  a  deadly 
weapon.  There  must  be  proof  of  malice  in  some  form.  The  seeking  of  tjj^e 
quarrel  and  using  the  deadly  weapon,  may  be  evidence  for  this  purpose. 
But  this  is  what  the  defendant  below  was  endeavoring  to  meet,  by  showing 
no  design  to  take  life,  because  the  killing  occurred  on  a  sudden  quarrel.  The 
modification  virtually  declares  this  to  be  no  defense,  if  the  party  sought  the 
quarrel." 

In  State  v.  Lane,  Ruffin,  C.  J.,  said:  "If  the  prisoner  sought  the  deceased, 
and  entered  into  that  fight,  with  the  purpose,  under  the  pretense  of  fighting, 
to  stab  him,  it  was  clearly  murder,  no  matter  what  provocation  was  then 
given  or  how  high  the  prisoner's  passion  rose  during  the  combat;  for  the 
malice  is  express,  and  was  promptly  wreaked,  and  puts  the  idea  of  provoca- 
tion out  of  the  case. "  r^  ^  ^  ^T  ^ 
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In  State  v.  ffill  the  defendant  was  convicted  of  murder  in  the  first  degree. 
He  had  ''brought  on  the  dilficulty"  by  striking  the  deceased  a  blow  with  his 
fist,  when  the  deceased  stabbed  him,  and  he  thereupon  stabbed  and  killed  the 
deceased,  but  in  circumstances  which  rendered  it  doubtful  whether  the  act  of 
the  prisoner  was  the  result  of  passion  in  consequence  of  being  stabbed,  or  was 
necessary  in  self-defense;  and  Gaston,  J.,  in  delivering  the  opinion  of  the 
court  awarding  a  new  trial,  said:  '*It  was  necessary  that  the  jury  should,  in 
the  first  place,  ascertain  whether  the  prisoner  commenced  the  affray  with  a 
preconceived  purpose  to  kill  the  deceased,  or  to  do  him  great  bodily  harm ;  for, 
if  he  did,  then  there  was  nothing  in  the  subsequent  occurrences  of  the  trans- 
action  which  could  free  him  from  the  guilt  of.  murder.  If  the  first  assault 
was  made  with  this  purpose,  the  malice  of  that  assaidt,  notwithstanding  the 
violence  with  which  it  was  returned  by  the  deceased,  communicates  its  char- 
acter to  the  last  act  of  the  prisoner.  *  *  *  If ,  upon  consideration  of  all  the 
evidence,  the  jury  came  to  the  conclusion  that  the  first  assault  of  the  prisoner 
was  not  of  malice  prepense,  then  the  subsequent  occurrences  demanded  their 
careful  consideration,  because  upon  these  the  prisoner's  guilt  might  be  ex- 
tenuated into  manslaughter,  or  excused  as  a  homicide  in  self-defense. "  Whar- 
ton has  given  the  ruling  in  this  case  his  approval.  Wbart.  Hom.  (2d  Ed.)  §§ 
461,  462. 

In  a  case  which  arose  in  Tennessee,  Dbaderick,  G.  J.,  observed:  ''The 
charge  in  this  case  holds,  in  effect,  that  a  person  who  may,  by  improper  con- 
duct, provoke  an  assault,  cannot  be  allowed  to  rely  on  the  plea  of  self-defense, 
nor  can  he  rely  upon  such  defense  if  he  willingly  engage  in  a  fight,  even  if 
first  assaulted  and  stricken.  •  *  ♦  Provoking  words  and  gestures  might 
be  used  from  heat  of  blood,  in  a  sudden  quarrel,  and  a  fight  might,  under  such 
circumstances,  be  engaged  in,  during  which  a  party  might  have  the  right  to 
defend  himself  from  i  mpendi ng  danger  of  death  or  great  bodily  harm . "  Daniel 
V.  State,  10  Lea,  261. 

Horrigan  &  Thompson,  in  their  Gases  on  Self-defense,  page  227,  in  a  note 
to  Staffer  y.  State,  16  Ohio  St.  47,  have  given  an  admirable  summary  of  the 
authorities  on  this  subject  as  follows:  '*(1)  If  he  [the  slayer]  provoked  the 
combat  or  produced  the  occasion  in  order  to  have  a  pretext  for  killing  his  ad- 
versary, or  doing  him  great  bodily  harm,  the  killing  will  be  murder,  no  mat- 
ter to  what  extremity  he  may  have  been  reduced  in  the  combat.  (2)  But  if 
he  provoked  the  combat  or  produced  the  occasion  without  any  felonious  in- 
tent, intending,  for  instance,  an  ordinary  battery  merely,  the  final  killing  in 
self-defense  will  be  manslaughter  only." 

This  distinction  between  the  right  of  perfect  and  the  right  of  imperfect 
self-defense  is  fully  recognized  in  the  formula  above  set  forth,  and  that  formula 
is  fully  indorsed  by  the  Texas  court  of  appeals  in  Heed  v.  State,  11  Tex.  App. 
509.  That  court,  when  treating  of  this  subject  of  self-defense,  said:  "It  may 
be  divided  into  two  general  classes,  to-wit,  perfect  and  imperfect  right  of 
self-defense.  A  perfect  right  of  self-defense  can  only  obtain  and  avail  where 
the  party  pleading  it  acted  from  necessity,  and  was  wholly  free  from  wrong 
or  blame  in  occasioning  or  producing  the  necessity  which  required  his  action. 
If,  however,  he  was  in  the  wrong,  if  he  was  himself  violating  or  in  the  act 
of  violating  the  law,  and  on  account  of  his  own  wrong  was  placed  in  a  situ- 
ation wherein  it  became  necessary  for  him  to  defend  himself  against  an  attack 
made  upon  himself  which  was  superinduced  or  created  by  his  own  wrong, 
then  the  law  justly  limits  his  right  of  self-defense,  and  regulates  it  according 
to  the  magnitude  of  his  own  wrong.  Such  a  state  of  case  may  be  said  to  illus- 
trate and  determine  what  in  law  would  be  denominated  the  imperfect  right 
of  self-defense.  Whenever  a  party,  by  his  own  wrongful  act,  produces  a  con- 
dition of  things  wherein  it  becomes  necessary  for  his  own  safety  that  he  should 
take  life  or  do  serious  bodily  harm,  then,  indeed,  the  law  wisely  imputes  to 
him  his  own  wrong,  and  its  consequences,  to  the  extent  that  they  may  and 
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should  be  considered  in  determining  the  grade  of  offense  which  but  for  such 
acts  would  never  have  been  occasioned.  *  *  *  How  far  and  to  what  ex- 
tent he  will  be  excused  or  excusable  in  law  must  depend  on  the  nature  and 
character  of  the  act  he  was  committing,  and  which  produced  the  necessity 
that  he  should  defend  himself.  When  his  own  original  act  was  in  violation 
of  law,  then  the  law  takes  that  fact  into  consideration  in  limiting  his  right  of 
defense  and  resistance  while  in  the  perpetration  of  such  unlawful  act.  If  he 
was  engaged  in  the  commission  of  a  felony,  and,  to  prevent  its  commission, 
the  party  seeing  it,  or  about  to  be  injured  thereby,  makes  a  violent  assault 
upon  him,  calculated  to  produce  death  or  serious  bodily  harm,  and  in  resisting 
such  attach  he  slay  his  assailant,  the  law  would  impute  the  original  wrong  to 
the  homicide,  and  make  it  murder;  but,  if  the  original  wrong  was  or  would 
have  been  a  misdemeanor,  then  the  homicide  growing  out  of  or  occasioned  by 
it,  though  in  self-defense  from  any  assault  made  upon  him,  would  be  man- 
slaughter under  the  law. " 

The  foregoing  remarks  are  quoted  with  approval  in  King  v.  State^  13  Tex. 
App.  277,  where  the  court  remarks:  ''We  think  this  view  of  the  law  is  in 
harmony  with  our  Code,  and  with  the  decisions  construing  it.  It  is  not  in 
conflict  with  the  well-seltled  doctrine  that  he  who  seeks  and  brings  on  a  diffi- 
culty cannot  avail  himself  of  the  right  of  self-defense  in  order  to  shield  him- 
self from  the  consequences  of  killing  his  adversary.  In  fact,  it  is  the  same 
doctrine,  and  is  recognized  by  the  best  authority." 

This  doctrine  of  perfect  and  imperfect  self-defense  is  fully  recognized  by 
Bishop,  (section  702,  supra,  and  elsewhere  in  his  work;)  also  in  Cotton  v. 
State  and  Adams  v.  People ,  supra.  Indeed,  the  assertion  of  the  doctrine 
that  one  who  begins  a  quarrel,  or  brings  on  a  difficulty,  with  the  felonious 
purpose  to  kill  the  person  assaulted,  and  accomplishing  such  purpose,  is 
guilty  of  murder,  and  cannot  avail  himself  of  the  doctrine  of  selfniefense, 
carries  with  it  in  its  very  bosom  the  inevitable  corrollary  that  if  the  quarrel 
be  begun  without  a  felonious  purpose,  that  the  homicidal  act  will  not  be 
mwrler.  To  deny  this  obvious  deduction  is  equivalent  to  the  anomalous  as- 
sertion that  there  can  be  &  felony  without  a  felonious  intent;  that  the  act  doue 
characterizes  the  intent,  and  not  the  intent  the  act.  The  bare  statement  of 
such  a  doctrine  accomplishes  its  own  ample  refutation, — a  doctrine  inconsist- 
ent in  its  premises,  and  illogical  in  its  conclusion.  The  absurdity  of  such  a 
doctrine  may  readily  be  shown  by  this  syllogism:  Without  a  felonious  intent 
there  can  be  no  murder.  A.  brought  on  a  difficulty  with  B.,  and  in  the  sudden 
struggle  which  ensued,  but  without  felonious  intent,  killed  him.  Therefore 
A.  is  guilty  of  murder.  Or  the  form  of  the  syllogism  may  be  varied  thus:  He 
who  with  malice  aforethought  brings  on  a  quarrel  with  and  kills  another,  is 
guilty  of  murder,  and  cannot,  however  imminent  his  peril,  avail  himself  of 
the  doctrine  of  self-defense.  A.,  without  malice  aforethought,  begins  a  quar- 
rel with  and  kills  B.  in  the  endeavor  to  save  his  own  life  from  a  murderous 
assault  by  the  latter.  Therefore  A.  is  a  murderer,  and  cannot  invoke  the 
doctrine  of  self-defense.  Such  a  doctrine  as  this  is  at  war,  too,  with  the  anal- 
ogies of  the  law  in  similar  cases;  for  if  two,  with  deadly  weapons,  engage  in 
a  sudden  encounter,  and  one  should  kill  the  other,  the  slayer  vrill  only  be 
guilty  of  manslaughter. 

Bishop  says :  "  A  common  case  is  where  two  persons,  upon  a  sudden  quarrel, 
engage  in  mutual  combat.  Then  if  either  one,  in  the  heat  of  it,  kills  the 
other,  though  without  a  deadly  weapon,  the  offense  is,  in  most  circumstances, 
only  manslaughter.  •  •  *  When  the  combat  has  become  mutual,  it  or- 
dinarily ceases  to  be  of  importance  by  which  party  the  first  blow  was  given. 
And,  as  we  have  seen,  it  makes  no  difference,  though  the  blow  which  proved 
fatal  was,  while  prompted  by  the  heat  of  the  fight,  inflicted  with  the  intent 
to  take  life."    2  Bish.  Crim.  Law,  §  701. 

Bbdfiblp,  G.  J.,  takes  the  same  view  of  the  matter;  for  he  Bsm:  tU  the  Juiy 
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Bfaould  regard  this  as  a  hma  fide  case  of  mutoal  combat,  without  previous 
inalice  on  the  part  of  the  accused,  and  that  mutual  blows  were  given  before 
the  accused  drew  his  knife,  and  that  he  drew  it  in  the  heat  and  fury  of  the 
fight,  and  dealt  a  mortal  wound,  although  with  the  purpose  of  doing  just  what 
he  did  do,  that  is,  of  taking  life,  or  what  would  be  that  intent  if  he  had  been 
in  such  a  state  as  properly  to  comprehend  the  nature  of  his  act,  still  it  is  but 
manslaughter."    8taU  v.  McDonnell,  32  Yt.  491. 

Speaking  of  Morley^i  Case,  Lord  Halb  said:  "And  many  who  were  of  opin- 
ion that  iMure  words  of  slighting,  disdain,  or  contumely  would  not  of  them* 
selves  make  such  a  provocation  as  to  lessen  the  crime  into  manslaughter,  yet 
were  of  thi9  opinion:  that  if  A.  gives  indecent  language  to  B.,  and  B.  there- 
upon strikes  A.,  but  not  mortally,  and  then  A.  strikes  B.  again,  and  then  B. 
kills  A.,  that  this  is  but  manslaughter;  for  the  second  stroke  made  a  new  prov- 
ocation, and  so  it  was  but  a  sudden  falling  out;  and,  though  B.  gave  the  first 
stroke,  and,  after  a  blow  received  from  A.,  B.  gives  him  a  mortal  stroke,  this 
is  but  manslaughter  according  to  the  proverb,  '  the  second  blow  makes  the  af- 
fray;'  and  this  was  the  opinion  of  myself  and  some  others.  **  1  Hale,  P.  C.  456. 
In  Morley*8  Case  it  was  agreed  that  "if,  upon  ill  words,  both  of  the  parties  sud- 
denly fight,  and  one  kill  the  other,  this  is  but  manslaughter;  for  it  is  a  combat 
betwixt  two  upon  a  sudden  heat,  which  \&  the  legal  description  of  manslaugh- 
ter."   6  How.  St.  Tr.  769. 

With  thqse  authorities  and  legal  definitions  before  us,  let  us  examine  the 
testimony  of  the  defendant,  supported,  as  it  is,  by  that  of  other  witnesses  in 
all  essential  particulars.  He  testified:  "About  3  o'clock  in  the  afternoon  of 
Ohristmaa  day,  1884,  James  Lane  and  myself  started  from  his  house  to  go  to 
the  coal-yard,  where  we  were  working,  to  feed  our  teams.  Wiien  we  started 
I  said  to  Lane  that  we  would  go  around  by  my  house,  and  see  whether  my  wife 
had  returned  home  or  not.  [She  had  not  returned.]  We  then  went  over  to 
McCoy's,  [who  lived  with  Taylor.]  I  went  in  the  gate,  and  around  to  the 
kitchen  door.  The  front  room  and  basement  of  the  house  was  occupied  by 
Taylor;  the  middle  room  and  kitchen  by  McCoy.  There  is  a  door  opening  from 
the  yard  into  the  middle  room.  I  was  familiar  with  the  entrance,  having  been 
there  before.  The  west  or  front  end  of  the  house  runs  up  to  the  sidewalk. 
The  yard  fence  commences  at  the  south-west  corner  of  the  house,  and  runs 
south  along  the  west  end  of  the  yard.  The  gate  is  a  few  feet  south  of  the 
honse.  There  is  a  porch  four  or  five  feet  wide,  and  two  feet  high,  in  front  of 
the  kitchen  door.  The  door  is  on  the  south  side  of  the  room.  I  rapped,  and 
was  waited  on  by  Mary  Reno,  now  Mrs .  Bunch,  who  invited  me  in .  1  declined 
the  invitation,  and  told  her  that  I  had  called  for  my  wife.  At  this  time  my 
wife  had  also  come  to  the  door,  and  I  asked  her  if  she  was  ready  to  return 
home.  She  replied  that  the  wedding  had  not  come  off  yet.  I  then  said  to  her: 
'  It  is  getting  late;  perhaps  you  had  better  go  home  now.'  She  asked  me  to 
wait,  then,  while  she  prepared  the  children  and  got  her  wraps,  and  she  started 
into  the  front  room.  Just  as  my  wife  was  returning,  William  J.  Taylor,  A. 
J.  SoUers,  Clifton  McCoy,  and  young  John  Sellers  came  out  through  the  middle 
room  into  the  kitchen.  They  were  walking  rapidly.  Taylor  and  SoUers  were 
in  their  shirt  sleeves.  Sellers  had  his  sleeves  rolled  up,  his  collar  and  shirt 
bosom  unbuttoned.  I  was  standing  on  the  porch,  with  my  back  to  the  south. 
Taylor  stepped  out  on  the  porch,  fiicing  me.  Sellers  stood  somewhat  west  of 
us,  with  his  face  towards  Taylor  and  myself.  Lane  was  west  of  SoUers.  LU- 
lie  McCoy,  Blary  Reno,  and  Mary  Stephenson  were  part  inside  the  kitchen 
door.  Taylor  first  caUed  me  by  my  name,  and  wanted  me  to  come  in.  When  he 
invited  me,  I  replied  I  did  not  have  time;  that  I  had  just  called  for  my  wife. 
He  then  said  that  he  understood  that  I  had  come  over  to  the  wedding  to  raise 
a  row.  I  replied  I  had  not  come  for  any  such  purpose;  that  I  had  caUed  for 
my  wife  to  acccmipany  her  home.  Mary  Stephenson  then  spoke  up  and  said 
to  me:  '  Yes  you  did  oome  to  raise  a  difficulty.    I  heard  you  say  so  this  mom- 
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log.'  I  said:  'That's  a  lie.'  A.  J.  Boilers  then  said  to  Taylor:  'Give  him 
one,  anyway,  Bill;'  and  Taylor  Immediately  struck  at  me  with  his  right  hand 
clinched.  I  tried  to  avoid  the  blow,  but  only  partially  succeeded.  The  blow 
struck  me  on  the  left  side  of  my  head,  near  the  eye,  and  staggered  me  back- 
ward off  the  porch.  Taylor  sprang  after  me,  striking.  He  was  right  over 
me,  and  I  was  retreating  towards  the  gate  to  get  away.  The  gate  was  sonth 
and  west  of  the  porch.  A.  J.  Sollers  jumped  off  the  porch,  right  after  Taylor, 
and  was  following  us,  shouting:  <Oive  it  to  him.  Bill;  don't  let  him  get 
away.'  Taylor  continued  to  press  me,  and  SoUers  was  cursing  and  swearing 
in  a  loud  voice.  Taylor  was  over  me,  like,  and  striking.  Young  John  Sol- 
lers was  also  in  the  yard  at  this  time.  When  I  had  retreated  in  a  half  circle 
about  midway  from  the  porch  to  the  gate,  I  saw  young  Jack  Sollers  coming 
towards  me  with  a  neck-yoke  or  large  club,  as  if  to  strike  me.  I  caught  Tay- 
lor somewhere  on  his  right  arm,  to  protect  myself  and  keep  from  falling.  I 
was  greatly  excited.  I  was  afraid  I  would  go  down,  and  that  A.  J.  Sollers 
and  John  SoUers,  with  the  neck-yoke,  would  reach  me.  I  thought  my  life  was 
in  danger,  and  I  drew  my  revolver  with  my  right  hand,  and,  to  save  myself,  I 
shot  Taylor.  Up  to  the  time  the  shot  was  flrS,  Lane  took  no  part  whatever 
in  the  difficulty." 

From  this  testimony  it  will  readily  be  seen  that,  taking  that  testimony  as 
true,  no  malicious  purpose  prompted  the  defendant,  even  if  it  be  held  tliat  he 
"brought  on  the  difficulty."  And  the  defendant  had  the  right  to  have  an  in- 
struction based  on  his  own  testimony,  and  to  testify  as  to  his  intent  State 
V.  BankSf  73  Mo.  5d2.  But,  as  already  seen,  he  was  denied  any  instruction 
which  would  allow  the  jury  to  consider  his  offense  as  anything  less  than  mur- 
der in  the  second  degree,  no  matter  what  his  intent  may  have  been,  provided 
he  "brought  on  the  difficulty;"  and  if  he  did  this,  under  the  instructions 
given,  his  intent  was  immaterial,  and  his  right  of  self-defense  altogether  de- 
stroyed. I  am  of  opinion  that  he  was  clearly  entitled  to  have  his  third  in- 
struction, modified,  as  hereinafter  indicated,  given  to  the  jury,  and  the  intent 
with  which  he  did  the  homicidal  act  considered  by  them  in  making  up  their 
verdict.  Taking  as  a  basis  the  testimony  of  the  defendant,  and  of  others 
who  corroborated  his  statements,  as  true,  thera  was  ample  ground  for  holding 
that  he  had  not  lost  his  right  of  imperfect  self-defense  by  reason  of  anything 
occurring  at  the  place  of  the  homicide, — a  right  which,  according  to  the  au- 
thorities,  would,  if  there  were  no  felonious  intent  actuating  the  defendant, 
reduce  his  offense  from  what  would  otherwise  have  been  murder  to  man- 
slaughter. This  doctrine  receives  my  cordial  concurrence.  Any  other  doc- 
trine is  abhoirent  to  all  my  conceptions  of  what  constitutes  reason,  humanity, 
justice,  and  law.  Any  other  doctrine  places  on  the  same  plane  him  who. 
with  murderous  malice  in  his  heart,  provokes  a  difficulty,  and  slays  the  vic- 
tim of  his  deadly  hate,  and  him  who,  in  the  furor  bretis  of  a  casual  combat, 
and  of  sudden  anger,  and  without  malice,  takes  the  life  of  his  assailing  ad- 
versary.   See  State  v.  Culler,  82  Mo.  628. 

2.  But  granting  that  defendant  was  in  the  wrong,  granting  that  by  mere 
words  he  "brouglit  on  the  difficulty," — and  no  witness  contends  that  he 
brought  it  on  in  any  other  way, — ^still  he  had  a  right,  after  the  combat  began, 
to  withdraw  from  the  conflict;  and  this  is  what  there  is  testimony  tending  to 
show  he  did  in  good  faith  try  to  do,  and  was  trying  to  do,  when  pressed  so  hard 
as  to  be  compelled  to  use  his  pistol.  Taylor  had  struck  him,  and  knocked  him 
off  the  porch, — was  still  striking  him.  A.  J.  Sollers,  who  had  urged  on  thi' 
fight  in  the  first  instance,  was  still  doing  so,  following  close  on  Taylor's  heels^ 
shouting:  *'Give  it  to  him,  BUI;  don't  let  him  get  away," — while  John  Sol- 
lers, who  had  followed  Taylor  into  the  yard,  had  picked  up  the  neck-yoke, 
and  only  some  six  or  eight  feet  away  was  coming  towards  defendant  with  the 
neck-yoke  in  both  hands  as  if  to  strike  him,  whfle  he  was  retreating  towards 
the  gate,  and  it  was  at  this  juncture  that  he  fired  the  shot.    Taking  this  tes- 
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timony  as  trQ6»  the  second  instruction  asked  by  defendant  should  have  been 
given;  for  it  announces  but  the  well-settled  doctrine  that,  though  a  man 
should  be  in  the  wrong  in  the  first  instance,  yet  a  "space  for  repentance  is 
always  open;  and  where  a  combatant  in  good  faith  withdraws  as  far  as  he 
can,  really  intending  to  abandon  the  conflict,"  and  his  adversary  still  pursues 
him,  then,  if  taking  life  becomes  necessary  to  save  his  own,  he  will  be  justi- 
fied. 1  Bish.  Crim.  Law,  8  871 ;  Hor.  &  T.  Caa.  227;  Tost.  276.  Sir  William 
Blackstone  says:  '*  When  ooth  parties  are  actually  combating  at  the  time  the 
mortal  stroke  is  given,  the  slayer  is  guilty  of  manslaughter;  but  if  the  slayer 
has  not  begun  to  fight,  or  (having  begun)  endeavors  to  decline  any  further 
struggle,  and  afterwards,  being  closely  pressed  by  his  antagonist,  kills  him 
to  avoid  his  own  destruction,  this  is  homicide  excusable  by  self-defense."  4 
Bl.  Comm.  184.  Treating  of  this  subject  of  "retreating  to  the  wall,"  Mr. 
Wharton  aptly  says:  "The  true  view  is  that  a  *wall'  is  to  be  presumed  when- 
ever retreat  cannot  be  further  continued  without  probable  death,  and  when 
the  only  apparent  means  of  escape  is  to  turn  and  attack  the  pursuer.  And 
retreat  need  not  be  attempted  when  the  attack  is  so  fierce  that  the  assailed, 
by  retreating,  will  apparently  expose  himself  to  death. "    Whart.  Hom .  §  485. 

And,  in  this  connection,  it  may  not  be  amiss  to  remark  that  Taylor  had  no 
right  to  oifer  violence  to  defendant  in  order  to  eject  him  from  his  house  until 
he  had  first  requested  him  to  leave  his  premises,  and  not  until  more  gentle 
means  had  proved  unavailing.  On  this  point.  Bishop  observes:  "If  a  man 
enters  another's  dwelling-house  peacably,  on  an  implied  license,  he  cannot  be 
ejected  except  on  request  to  leave,  followed  by  no  more  than  the  necessary 
and  pi*oper  force,  even  though  misbehaving  himself  therein."  1  Crim.  Law, 
859;  Whart.  Hom.  §  552.  I  make  this  remark,  because  I  find  no  evidence  in 
the  record  that  Taylor  requested  defendant  to  leave  his  premises  before  resort- 
ing to  violence,  and  because  of  the  language  of  the  sixth  instruction  given 
on  behalf  of  the  state.  In  the  circumstances  of  this  case,  as  already  related, 
the  language  of  that  instruction  is  misleading,  and  not  being  based  on  any 
testimony  of  a  request  to  the  defendant  to  leave,  and  because  apparently  sanc- 
tioning violence  at  the  outset,  and  treating  that  violence  in  the  light  of  neces- 
sary force. 

8.  Relative  to  the  evidence  of  threats  said  to  have  been  made  towards  Wil- 
lis Banch  by  defendant,  there  was  no  error  in  admitting  it.  If  the  defendant 
made  such  threats,  and  also  similar  threats  and  expressions  of  his  intention  to 
go  down  to  Taylor's  house  on  the  day  of  the  wedding,  evidence  of  threats 
made  against  Bunch  would  tend  very  materially  to  disclose  the  animus  of  the 
dfxPendant. 

4.  In  regard  to  the  rejection  of  testimony  as  to  the  conversation  had  with 
Taylor,  by  the  witness  Sweeney,  after  Taylor  had  been  informed  by  De  France 
that  his  wound  was  necessarily  fatal,  I  discover  no  error,  and  this  of  itself  is 
a  sufficient  reason  for  such  rejection.  It  does  not  appear,  nor  was  it  offered 
to  be  shown,  as  preliminary  to  the  introduction  of  such  testimony^  that  the 
declarations  were  "made  under  a  sense  of  impending  death,"  or  with  the  im- 
pression on  the  mind  of  the  declarant  of  "almost  immediate  dissolution." 
1  Greenl.  Ev.  §  158.  The  existence  of  such  being  the  condition  of  the  de- 
ceased's mind  was  not  proven,  nor  offered  to  be  proven. 

For  the  errors  heretofore  noticed,  the  judgment  should  be  reversed,  and  the 
cause  remanded. 

Black  and  Brace,  JJ.,  concur.  Norton,  G.  J.,  dissents.  Bay,  J.,  will 
express  his  views  in  a  separate  opinion. 
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State  v,  Berkley. 

{Supreme  Court  of  Miuauri,    April  27,  1887.) 

1.  CONBTITUTIOWAL  LaW— RiOHT  OF  AOCUBKD  TO  PbOCBBS— CoWTIKUAlfCE. 

Gen.  St.  Mo.  |  1886,  providing  that  when,  in  a  criminal  case,  the  adrene  party 
will  consent  that  on  the  trial  the  facts  set  out  in  the  application  or  affidavit  for  oon- 
tinuance,  as  the  facts  which  the  party  asking  the  continuance  expects  to  prove  hy  the 
absent  witness,  shall  be  taken  as  and  for  the  testimony  of  such  witness,  the  trial 
shall  not  be  postponed,  is  void,  as  against  an  accused  showing  due  diligence,  since  it 
violates  the  constitutional  right  of  the  accused  to  have  process  to  compel  the  attend- 
ance of  witnesses  in  bis  behalf.    Norton,  C.  J.,  and  Ray,  J.,  dissent. 

2.  Homicide — Intent — Instbugtions. 

In  a  trial  for  murder,  an  instruction  making  no  distinction  between  bringing  on 
a  difficulty  with  felonious  intent,  and  bringing  it  on  without  felonious  intent,  is 
erroneous;  following  State  v.  ParUoWj  cmte^  14.  Norton,  C.  J.,  and  Ray,  J.,  dis- 
sent. 

3.  SaMB— SnDDBN  QnARBSIr—lNSTBUCTIONS— DbORBS. 

Where  the  evidence  tends  to  show  that  the  killing  was  the  result  of  a  sudden  quar- 
rel, it  is  error  to  refuse  to  give  an  instruction  in  relation  to  a  lower  grade  of  homi- 
cide than  murder  in  the  second  degree. 

Appeal  from  circuit  court,  J^oone  county. 

Atty,  Ben.  Boone,  for  respondent.  Squire  Turner  and  S,  C.  Major ,  for 
appellant. 

Sherwood,  J.  The  defendant  was  indicted  for  the  murder  of  Martin  Car- 
los, by  striking  him  with  a  club.  The  Juiy  before  whom  the  cause  was  first 
tried  failed  to  agree;  the  second  trial  resulted  in  a  conviction  of  murder  in  the 
second  degree.  The  errors  assigned  relate  to  the  refusal  of  a  continuance; 
permitting  the  prosecuting  attorney  to  admit  that  the  absent  witness,  Hop- 
kinson,  would  testify  to  the  facts  as  set  forth  in  the  affidavit  for  a  continu- 
ance, were  he  personally  present;  the  giving  and  the  refusing  of  certain  in- 
structions, and  the  failure  to  give  an  instruction  in  relation  to  a  lower  grade 
of  offense  than  murder  in  the  second  degree. 

1.  The  first  point  for  discussion  is  whether  the  continuance  should  have 
been  granted.  It  showed,  in  the  circumstances  detailed  in  the  affidavit,  due 
diligence;  and  the  trial  court,  in  effect,  so  held,  by  calling  on  the  prosecuting 
attorney  to  say  whether  he  would  admit,  etc. ;  and,  under  the  strict  terms  of 
section  1886,  it  is  requisite  that  the  application  for  a  continuance  should  be 
sufficient  in  form,  should  show  ample  grounds  why  the  continuance  should 
go«  before  that  section  becomes  operative,  and  the  prosecuting  attorney  is 
called  upon  to  say  whether  it  shall  go  or  not.  This,  case,  therefore,  presents 
tlie  question  of  the  constitutionality  of  that  section,  and  will  decide  how  far 
the  legislature  may  go  counter  to  the  organic  law,  and  their  acts  still  be 
held  valid.  Section  22  of  article  3  of  our  state  constitution,  known  as  the 
^'Bill  of  Rights,''  so  far  as  necessary  to  quote  the  same,  is  as  follows:  **In 
criminal  prosecutions,  the  accused  shall  have  the  right  *  *  «  to  have  pro- 
cess to  compel  the  attendance  of  witnesses  in  his  behalf." 

Mr.  Justice  Cooley,  when  discussing  that  poition  of  a  written  constitution 
termed  a  "  Bill  of  Rights, "  says :  "  It  is  also  sometimes  expressly  declared,  what, 
indeed,  is  implied  without  the  declaration,  that  everything  in  the  declaration 
of  rights  contained  is  excepted  out  of  the  general  powers  of  government,  and 
all  laws  contrary  thereto  shall  be  void.  *  *  *  While  they  continue  in 
force,  they  are  to  remain  absolute  and  unchangeable  rules  of  action  and  de- 
cision."   Cooley,  Const.  Lim.  46. 

The  words  of  the  constitution  now  under  discussion  would  seem  too  plain 
for  interpretation .  They  interpret  themselves.  They  are  to  be  understood  ac- 
cording to  their  usual  and  most  known  signification.  1  Story,  Const.  §  400. 
Nearly  every  school-boy  knows  what  process  is,  what  attendance  of  witnesses 
IS,  and  that  the  witnesses  are  to  attend  and  testify  at  the  place  from  whence 
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the  process  or  writ  issues,  and  to  which  it  is  made  returnable.  This  is  the 
sense  of  the  words  used  by  the  constitution,  and  they  will  admit  of  no  other. 

Does  section  1886  interfere  with  the  constitutional  provision  above  quoted? 
It  does.  How  does  it  do  this?  Just  in  this  way:  It  is  only  where  the  ap- 
plication for  a  continuance  shows  all  possible  diligence  that  section  1886  comes 
into  play.  The  witness  may  be  most  important  and  material;  his  testimony 
may  have  been  discovered  almost  on  the  calling  of  the  case  for  trial;  he  may 
be  temporarily  absent  from  the  state;  and  yet  the  continuance  cannot  go  with- 
out the  consent  of  the  prosecuting  attorney,  and,  when  it  does  ftot  go.  the  ap- 
plicant is  deprived  of  his  constitutional  right, — of  the  testimony  of  his  witness ; 
deprived  even  of  his  deposition,  and  forced  to  go  to  trial  upon  the  simple  con- 
sent of  the  prosecuting  attorney  that  the  facts  set  out  in  the  application  ''shall 
be  taken  as  and  for  the  testimony  of  such  witness." 

Is  it  necessary  to  argue,  at  this  late  day,  that  this  method  of  procedure  is 
wholly  unwarranted  by,  and  in  contravention  of,  the  plain  words  of  the  or- 
ganic law?  Is  it  necessary  to  say  that  the  rights  which  those  plain  words 
confer  are,  in  the  language  of  Judge  Gooley,  ''excepted  out  of  the  general 
powers  of  government,  and  all  laws  contrary  thereto  shall  be  void?"  Is  it 
necessary  to  speak  of  the  inestimable  value  to  the  accused  to  have  the  testi- 
mony of  his  witnesses  delivered,^ore  tentts,  before  the  tribunal  where  that  ac- 
cused is  on  trial  for  his  life?  If  it  is  necessary,  it  argues  a  great  want  of  at- 
tention to,  or  familiarity  with,  that  historic  struggle  which  finally  led  to  the 
right  in  question  being  embalmed  in  our  American  constitutions,  both  state 
'  and  federal .  The  right  is  an  absolute  one;  it  is  not  the  suhjeot  of  diminution, 
barter,  or  exchange.  The  importance  of  its  being  maintained  cannot  be  over- 
estimated. Speaking  on  this  subject,  the  eminent  jurist.  Chief  Justice  Mar- 
SHAUL,  said:  "The  right  of  an  accused  person  to  the  process  of  the  court,  to 
compel  the  attendance  of  witnesses,  seems  to  follow,  necessarily,  from  the  right 
to  examine  those  witnesses;  and,  whenever  the  right  exists.  It  would  be 
reasonable  that  it  should  be  accompanied  by  means  of  rendering  it  effectual. 
^  *  *  The  genius  and  character  of  our  laws  and  usages  are  friendly,  not 
to  condemnation,  at  all  events,  but  to  a  fair  and  impartial  trial;  and  they  con- 
sequently allow  to  the  accused  the  right  of  preparing  the  means  to  secure 
such  a  trial.    •    •    ♦" 

The  constitution  and  laws  of  the  United  States  will  now  be  considered,  for 
the  purpose  of  ascertaining  how  they  bear  upon  the  question.  The  sixth 
amendment  to  the  constitution  gives  to  the  accused,  "in  all  criminal  prosecu- 
tions, a  right  to  a  speedy  and  public  trial,  and  the  compulsory  process  for  ob- 
taining witnesses  in  his  favor."  The  right  given  by  this  article  must  be 
deemed  sacred  by  the  courts,  and  the  article  should  be  so  construed  as  to 
be  something  mote  than  a  dead  letter.  1  Burr,  Trial,  178,  179.  But  this 
right,  sacred  as  it  is,  by  the  operation  of  the  statute  in  question  is  made  "a 
dead  letter,"  at  the  option  of  every  prosecuting  attorney  in  the  state.  From 
whence  does  the  legislature  derive  its  power  to  divest  the  trial  court  of  that 
judicial  judgment  and  discretion  lodged  there  by  the  constitution,  and  con- 
fide them  to  the  breast  of  the  prosecuting  officer?  In  my  humble  opinion, 
the  legislature  has  no  more  authority  to  do  this  than  to  authorize  him  to  pass 
on  the  defendant's  application  for  a  change  of  venue,  or  bis  motion  for  a  new 
trial.  From  whence  does  the  legislature  derive  the  power  to  deny  the  simple 
right  conferred  by  the  organic  law,  and,  in  lieu  thereof,  compel  the  accused 
to  accept  such  a  beggarly  substitute  as  section  1886  offers?  If  such  legisla- 
tion is  valid,  then  there  is  no  boundary  and  no  limit  imposed  by  the  constitu- 
tion which  may  not  be  overriden  and  destroyed  in  the  same  way,  whenever 
the  legislature  so  wills  it. 

I  have  already  suggested  the  inestimable  value  to  the  accused  of  having  the 
testimony  of  his  witnesses  delivered,  ore  tenus,  at  the  time  and  place  of  his 
trial.    All  the  sages  of  the  law  have  so  regarded  it.    Speaking  on  this  subject. 
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Blackstone  observes:  ''This  open  examinatdon  of  witnesses,  tdva  Wfoe,  in  the 
presence  of  all  mankind,  is  mneh  more  oondudve  to  the  clearing  up  of  truth 
than  the  prirate  and  secret  examination,  taken  down  in  writing  before  an  offi- 
cer or  his  clerk,  «  «  *  where  a  witness  may  frequently  depose  that  in 
private  which  he  will  be  ashamed  to  testify  in  a  public  and  solemn  tribunal. 

*  *  *  Besides,  the  occasional  questions  of  the  judge,  the  jury,  and  the 
counsel,  propounded  to  the  witness  on  a  sudden,  will  sift  out  the  truth  much 
better  than  a  formal  set  of  interrogatories  previously  penned  and  settled;  and 
the  confronting  of  adverse  witnesses  is  also  another  opportunity  of  obtaining 
a  clear  discovery,  which  can  neyer  be  had  upon  any  other  method  of  trial. 

*  *  *  In  slu)^  t,  by  this  method  of  examination,  and  this  only,  the  persons 
who  are  to  decide  upon  the  evidence  have  an  opportunity  of  observing  the 
quality,  age,  education,  understanding,  behavior,  and  inclinations  of  the  wit- 
ness; in  which  points  all  persons  must  appear  alike,  when  their  depositions 
are  reduced  to  writing,  and  read  to  the  judge,  in  the  absence  of  those  who 
made  them;  and  yet  as  much  may  be  frequently  collected  from  the  manner  in 
which  the  evidence  is  delivered  as  from  the  matter  of  it."  3  Cooley,  Bl. 
Gomm.  373. 

Touching  {he  same  matter,  Starkie  says:  ''In  these,  as  in  so  many  other 
cases,  it  is  for  the  jury  to  estimate  the  degree  of  influence  by  which  the  testi- 
mony of  a  witness  is  likely  to  be  corrupted,  and  to  determine  whether,  under 
all  the  circumstances,  he  may  be  the  witness  of  truth.  In  arriving  at  this 
conclusion,  a  consideration  of  the  demeanor  of  the  witness  upon  the  trial,  and 
of  the  manner  of  giving  his  evidence,  both  in  chief  and  upon  cross-examlna-  ' 
tion,  is  oftentimes  not  less  material  than  the  testimony  itself.  And  over- 
forward  and  hasty  zeal  on  the  part  of  the  witness  in  giving  testimony  which 
will  benefit  the  party  whose  witness  he  is;  bis  exaggeration  of  circumstances; 
his  reluctance  in  giving  adverse  evidence;  his  slowness  in  answering;  his 
evasive  replies;  his  affectation  of  not  hearing  or  not  understanding  the  ques- 
tion, for  the  purpose  of  gaining  time  to  consider  the  effect  of  his  answer;  pre- 
cipitancy in  answering  without  waiting  to  hear  or  to  understand  the  nature 
of  the  question:  his  inability  to  detail  any  circumstances  wherein,  if  his  testi- 
mony were  untrue,  he  would  be  open  to  contradiction,  or  his  forwardness  in 
minutely  detailing  those  where  he  knows  contradiction  to  be  impossible;  an 
affectation  of  indifference, — are  all,  to  a  greater  or  less  extent,  obvious  marks 
of  insincerity.  On  the  other  hand,  his  promptness  and  frankness  in  answer- 
ing questions  without  regard  to  consequences,  and  especially  his  unhesitating 
readiness  in  stating  all  the  circumstances  attending  the  transaction,  by  which 
he  opens  a  wide  field  for  contradiction,  if  his  testimony  be  false,  are,  as  well 
as  numerous  others  of  a  similar  nature,  strong  internal  indications  of  his  sin- 
cerity. The  means  thus  afforded  by  a  viva  voce  examination,  of  judging  of 
the  credit  due  to  witnesses,  especially  where  their  statements  conflict,  are  of 
incalculable  advantage  in  the  investigation  of  truth.  They  not  unfrequently 
supply  the  only  true  test  by  which  the  real  character  of  the  witnesses  can  be 
appreciated.''    Starkie,  Ev.  (9th  £d.)  727,  728. 

Elsewhere  the  same  learned  author  observes:  "As  the  deposition  of  dead  or 
absent  witnesses  are,  in  point  of  law,  of  a  secondary  nature  to  the  viva  voce 
testimony  of  witnesses  subjected  to  the  ordeal  of  cross-examination,  so  are 
they  inferior  and  weaker  in  point  of  force  and  effect;  so  true  is  it  that  a  wit- 
ness will  frequently  depose  that  in  private  which  he  would  be  ashamed  to  cer- 
tify before  a  public  tribunal.  It  is  by  the  test  of  a  public  examination,  and 
by  that  alone,  that  the  credit  of  a  witness,  both  as  to  honesty  and  ability,  can 
be  thoroughly  tried  and  appreciated.  Nam  minus  obstitiase  videtnr  pudor 
inter  pauoos  aignatores,  is  an  ancient  and  a  powerful  observation  in  favor  of 
oral  testimony."    Id.  766. 

If  the  depositions  of  absent  witnesses  are,  in  point  of  law,  of  a  secondary 
nature  to  the  viva  voce  testimony  of  witnesses  subjected  to  the  ordeal  of  cross- 
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examination,  how  low  in  the  scale  of  evidence,  both  in  point  of  law  and  in 
point  of  fact,  must  we  place  the  affidavit  of  the  aocuBed,  aioearing  what  some 
one  else  will  swearf 

But  it  may  be  urged  that  the  legislature  has  provided  that  the  facts  set 
forth  in  the  affidavit  **  shall  be  taken  and  received  by  the  jury  as  the  testimony 
of  the  absent  witness."  So  it  has,  but  all  that  a  legislature  enacts  does  not 
necessarily  pass  for  law.  So,  too,  it  might  enact  that  a  piece  of  palpable  pot- 
metal  should  be  *' taken  and  received''  by  a  jury  as  genuine  guinea  gold;  but 
I  imagine  that  all  the  legislature  in  the  land  would  not  have  sufficient  power 
to  make  a  common-sense  jury  so  take  and  receive  it.  There  is  a  limit  to  tiie 
power  of  the  legislature;  there  is  a  boundary  over  which  it  may  not  pass.  It 
cannot  make  the  impossible,  possible;  nor,  in  defiance  of  the  bill  of  rights, 
compel  the  accused  to  accept  a  piece  qf  paper  instead  of  a  man. 

The  question  presents  itself  whether  anything  may  be  made  the  law  of 
the  land,  or  may  become  due  process  of  law.  which  the  legislature,  under  the 
proper  forms,  has  seen  fit  to  enact.  To  solve  this  question,  we  have  only  to* 
consider  for  a  moment  the  purpose  of  the  clause  under  examination.  That 
purpose,  as  is  apparent,  was  individual  protection,  and  limitation  upon  power; 
and  any  construction  which  would  leave  with  the  legislature  this  unbridled 
authority,  as  has  been  well  said  by  an  eminent  jurist,  "  would  render  the  re» 
striction  absolutely  nugatory,  and  turn  this  part  of  the  constitution  into  mere 
nonsense.  The  people  would  be  made  to  say  to  the  two  houses:  <You  shall 
be  vested  with  the  legislative  power  of  the  state,  but  no  one  shall  be  disfran- 
chised or  deprived  of  any  of  the  rights  or  privileges  of  a  citizen  unless  you 
pass  a  statute  for  that  purpose.  In  other  words,  you  shall  not  do  the  wrong 
unless  you  chose  to  do  it.'  "    2  Story,  Const.  (4th  £d.)  §  1943. 

Speaking  of  the  sixth  amendment  to  the  constituti<m  of  the  United  States, 
alreieuly  quoted,  Mr.  Justice  Davis  says:  ''These  securities  for  personal  lib- 
erty, thus  embodied,  were  such  as  wisdom  and  experience  had  demonstrated 
to  be  necessary  for  the  protection  of  those  accused  of  crime.  And  so  strong 
was  the  sense  of  the  country  of  their  importance,  and  so  jealous  were  the 
people  that  these  rights,  highly  prized,  might  be  denied  them  by  im]riication, 
that*  when  the  original  constitution  was  proposed  for  adoption,  it  encountered 
severe  opposition;  and,  but  for  tlie  belief  that  it  would  be  so  amended  as  to- 
embrace  them,  it  would  never  have  been  ratified.  Time  has  proven  the  dis- 
cernment of  our  ancestors ;  for  even  these  provisions,  expressed  in  such  plain 
l^glish  words  that  it  would  seem  the  ingenuity  of  man  could  not  evade  them,, 
are  now,  after  the  lapse  of  more  than  seventy  years,  sought  to  be  avoided.. 
<»  *  *  The  history  of  the  world  had  taught  them  that  what  was  done  iu 
the  past  might  be  attempted  in  the  future. "    JBx  parte  MiUigan,  4  Wail.  120. 

Moreover,  1  regard  section  1886  as  in  plain  violation  of  section  1  of  the 
foarieenth  amendment  of  the  constitution  of  the  United  States,  which  forbids 
that  any  state  *'deny  to  any  person  the  equal  protection  of  the  laws. "  I  illus> 
trote  this  view  in  this  way:  Here  are  two  defendants  in  the  same  court,  both 
on  trial  for  their  lives.  Both  make  equaUy  meritorious  applications  for  a 
eontinuanoe.  In  one  case  the  prosecuting  attorney  graciously  waives  the  in- 
terposition of  his  veto^  and  the  trial  court  is  consequently  allowed  to  exercise 
its  ordinary  judicial  discretion,  and,  the  grounds  therefor  being  ample,  the  con- 
tinuance goes,  and  that  defendant  secures,  as  a  matter  ot  favor ^  what  belongs 
to  him  as  a  home-hom  eonstitutioncU  right, — the  attendance  of  his  witnesses. 
In  the  otJier  case  the  prosecuting  attorney  does  veto  the  application ;  does 
overrule  the  judicial  discretion  of  the  court;  does  override  the  constitutional 
right  of  the  defendant;  and  so  the  latter  is  forced  into  trial,  on  whose  result 
his  life  depends,  with  nothing  better  than  a  piece  of  paper,  on  which  is. 
written  something  which  on  its  face  does  not  bear  even  so  much  probative 
force  aa  hearsay  testimony.  Thus  these  constitutional  rights  are  stricken 
down  by  one  and  the  same  blow, — the  constitutional  right  of  the  trial  judge- 
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to  the  exercise  of  his  judicial  discretion  in  all  cases  coming  before  him;  the 
constitutional  right  of  the  defendant  to  compulsory  process  for  his  witnesses; 
and  his  constitutional  right  to  the  "equal  protection  of  the  laws/'  {8tate  v. 
Hayes f  81  Mo.  574;)  thus  affording  an  apt  illustration  of  what  Judge  Oooley 
so  strongly  says:  "The  securities  of  individual  rights  *  *  *  cannot  h^ 
too  frequently  declared,  nor  in  too  many  forms  of  words;  nor  is  it  possible 
to  guard  too  vigilantly  against  the  encroachments  of  power,  nor  to  watch 
with  too  lively  a  suspicion  the  propensity  of  persons  in  authority  to  break 
through  the  oohzoeb  chains  of  paper  constitutions."  2  Story,  Const.  §  1938. 
I  will  not  pursue  the  subject  further.  I  have  already  done  so  on  a  former 
occasion,  where  will  be  found  collected  abundant  authorities  in  supportof  the 
positions  here  taken.    8tate  v.  Jennings,  81  Mo.  loc.  eit.  193. 

2.  It  is  unnecessary  to  notice  the  numerous  instructions  in  detail.  There 
were  7  given  on  behalf  of  the  defendant,  14  on  behalf  of  the  state,  and  3  as 
modified  by  the  court,  making  24  instructions  in  all ;  enough,  in  all  conscience, 
to  confuse  and  mislead  any  jury  in  the  land. 

I  will  take  one  as  the  type  of  the  rest.  The  seventh  instruction,  given  at 
the  instance  of  the  state,  is  faulty  in  the  same  particular  as  were  instructions 
in  ParUow^s  Case,  ante,  14,  (decided  at  the  present  term,)  because  it  makes 
no  distinction  in  regard  to  bringing  on  a  difficulty  with  a  felonious  intent  and 
in  bringing  it  on  without  such  felonious  intent.  There  is  an  obvious  differ- 
ence, as  in  that  case  was  ruled. 

3.  An  instruction  should  have  been  given  in  relation  to  a  lower  grade  of 
homicide  than  murder  in  the  second  degree.  The  evidence  tends  to  show  that 
the  killing  was  the  result  of  a  sudden  quarrel.  This  would  furnish  basis  for 
such  an  instruction.  Indeed,  the  fourth  instruction,  given  on  behalf  of  the 
state,  recognizes  that  defendant's  guilt  could  fall  below  murder  in  the  second 
degree.    BtaU  v.  Wilson,  85  Mo.  134;  8taU  v.  Barham,  82  Mo.  67. 

We  reverse  the  judgment,  and  remand  the  cause. 

Black  and  Bbaob.  JJ.,  concur, — the  former  as  to  paragraph  1,  in  a  sepa- 
rate opinion;  Judge  JBbaob,  in  toto,  Nobton,  G.  J.,  dissents  as  to  all  the 
paragraphs  except  No.  3;  and  Kat,  J.,  does  the  like. 

Blaok,  J.  According  to  the  rule  asserted  in  State  v.  Hickman,  75  Mo. 
418,  and  State  v.  Jennings,  81  Mo.  185,  section  1886,  Rev.  St.,  can  only  be 
invoked  by  the  state  after  the  accused,  by  the  exercise  of  reasonable  diligence, 
shall  have  unsuccessfully  employed  the  power  of  the  court  to  secure  the  per- 
sonal attendance  of  his  witnesses.  The  legislature  has  the  right  to  enact  rea- 
sonable laws  regulating  the  use  of  the  process  employed  by  the  courts  to  bring 
witnesses  before  them;  and  if  the  statute  means  that,  and  only  that,  indicated 
by  the  two  cases  before  noted,  then  I  am  prepared  to  affirm  its  constitution- 
ality. But  that  section  must  be  considered  with  the  preceding  sections,  which 
determine  what  the  application  for  a  continuance  shall  state  and  disclose.  By 
those  sections  the  defendant  must,  in  all  cases,  state  what  facts  he  believes 
the  witnesses  will  prove.  Section  1886  then  declares  that  *'if  in  any  such  case 
the  adverse  party  will  consent  that,  on  the  trial,  the  facts  set  out  in  the  ap- 
plication or  affidavit,  as  the  facts  which  the  party  asking  the  continuance  ex- 
pects to  prove  by  the  absent  witnesses,  shall  be  taken  as  and  for  the  testimony 
of  such  witness,  the  trial  shall  not  be  postponed  for  that  cause,  **  etc.  In  every 
•case  where  the  accused  makes  a  good  showing  for  a  continuance,  he  is  bound 
to  go  to  trial  without  his  witnesses,  and  without  process  for  them,  if  the  pros- 
ecuting officer  sees  fit  to  say  he  will  let  the  accused  take  the  affidavit,  in  so 
far  as  it  states  what  the  defendant  expects  to  prove,  as  the  evidence  of  the  ab- 
sent witness.  The  defendant  may  show  that  he  has  used  all  reasonable  efforts 
to  have  his  witnesses  summoned,  that  they  are  within  the  jurisdiction  of  the 
court,  and  can  be  served;  or  he  may  show  that  they  have  been  served,  but  do 
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not  appear,  and  can  and  ought  to  be  attached;  yet  in  all  these  cases  he  must 
go  to  trial  without  them.  The  statute  makes  no  exception.  Its  evident  pur- 
pose is  to  substitute  the  affidavit  for  the  witnesses,  and  thus  avoid  the  neces- 
sity of  bringing  the  witnesses  before  the  court.  The  plain  sense  of  the  law 
is  to  deprive  the  accused  of  the  right  "to  have  process  to  compel  the  attend- 
ance of  witnesses  in  his  own  behalf,"  as  is  secured  to  him  by  the  state  con- 
stitution; but  I  do  not  agree  that  the  statute  violates  any  other  provision  of 
the  state  or  fedeial  constitution. 

Norton,  G.  J.,  (dissenting.^  It  needs  no  argument  to  establish  the  prop- 
osition that  a  statute  which  denies  to  a  person  criminally  charged  the  right  to 
process  to  compel  the  attendance  of  his  witnesses  is  unconstitutional  and  void. 
The  proposition  is  self-evident,  and  the  bare  statement  of  it  establishes  its 
trthth.  But  I  do  not  understand,  as  is  assumed  by  the  court  in  its  opinion, 
that  the  statute  in  question,  eitlier  expressly  or  impliedly,  or  by  proper  con- 
struction, denies  this  right.  It  is  clear  that  on  its  face  it  contains  no  such 
denial,  but,  on  the  contrary,  as  construed  by  this  court  in  State  v.  Hickman, 
it  was  held  to  be  operative  only  in  a  case  where  the  accused  had  had  the  ben- 
efit of  the  process  of  the  Court,  and  where  such  process  proved  to  be  ineffect- 
ual in  bringing  the  witness  into  court.  The  true  purpose  and  intent  of  the 
legislature,  as  thus  construed,  so  far  from  denying  to  the  accused  process  for 
his  witnesses,  was  to  give  him  the  benefit  of  the  evidence  of  the  witnesses  which 
the  process  of  the  court  had  failed  to  secure  to  him  by  bringing  the  witness 
into  court,  thus  declaring  that  the  trial  should  not  proceed  without  such  evi- 
dence being  admitted. 

I  am  not  prepared  to  say,  and  will  not  say,  that  the  general  assembly,  the 
members  of  whidi  were  as  capable  as  we  are  to  appreciate  the  importance  of 
the  right  conferred  by  the  constitution  on  persons  criminally  accused  to  have 
process  to  compel  the  attendance  of  their  witnesses,  and  who  doubtless  were 
animated  by  as  ardent  a  desire  as  we  are  to  preserve  in  its  integrity  and  full 
force  such  right,  have  transcended  the  limit  of  its  power  in  the  enactment  of 
the  statute  in  question,  which  in  no  way  impairs  such  right  by  a  denial  of 
such  process,  unless  the  constitutional  provision  be  so  construed  as  not  only 
to  give  the  accused  a  right  to  process  to  compel  the  attendance  of  his  wit* 
nesses,  but  that  the  accused  cannot  legally  be  tried  till  such  process  proves  to 
be  effectual  in  bringing  the  witness  into  court  to  deliyer  in  person  his  evi- 
dence. While  the  reasoning  of  the  opinion  results  in  such  a  construction.  I 
cannot  believe  that  it  is  intended  so  to  construe  the  constitution  as  would 
render  the  trial  of  a  person  criminally  charged  impossible  so  long  as  the  party 
accused  might  will  it  to  be  so.  If ,  as  is  argued,  the  chief  object  of  the  con- 
stitutional provision  is  to  secure  the  attendance  of  the  witness,  and  his  evi- 
dence only  as  an  incident,  then  it  logically  follows  that  the  accused  might 
stand  on  such  right,  and  refuse  to  be  tried  till  the  attendance  of  the  witness 
was  secured.  If,  on  the  other  hand,  the  object  of  such  pi*ovision  is  to  secure 
the  evidence  of  the  witness,  and  his  attendance  as  a  means  of  securing  it,  how 
can  it  be  said  that  a  statute  which  provides  that  the  accused,  before  he  can  be 
put  on  his  trial,  shall,  when  the  process  of  the  court  has  failed  to  bring  the 
witness,  have  the  benefit  of  the  evidence  of  such  witness,  is  obnoxious  to  the 
constitution?  The  law  deals  in  substance,  and  not  in  shadows.  And  if  it  is, 
as  intimated  in  the  opinion,  within  the  discretion  of  the  trial  judge  to  refuse 
to  grant  a  continuance  in  a  case  where  the  person  accused  has  had  the  process 
of  the  court  to  compel  the  attendance  of  liis  witnesses,  which  has  proved  to  be 
ineffectual,  and  compel  him  to  go  to  trial  without  either  the  attendance  of  his 
witnesses,  or  their  evidence,  how  can  the  statute  in  question  be  condemned 
as  unconstitutional,  which,  as  heretofore  construed,  provides  that  where  the 
process  had  has  not  brought  the  witness,  the  accused  shall  not  be  put  on  his 
trial,  unless  the  state  admits,  through  its  prosecuting  attorney^  what  the  ac- 
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cnsed  avers,  in  his  affldayit  for  a  continuance,  the  absent  witness  would  prove 
or  swear  to  if  present?  It  is,  however,  assumed  in  the  opinion  that  the  statute 
in  question  interferes  with  the  judicial  discretion  of  the  court,  in  that  it  pro- 
vides that,  if  the  prosecution  admit,  as  the  evidence  of  the  witness  on  account 
of  whose  absence  a  continuance  is  asked,  what  the  applicant  for  the  continu- 
ance states  he  expects  to  prove  by  him,  the  cause  shall  not  be  continued,  but  the 
trial  shall  be  proceeded  with,  and  that  the  statute  is  unconstitutional  and  void 
on  that  account,  and  for  that  reason.  How  this  can  be  said  to  be  an  interfer- 
ence with  judicial  discretion  I  am  not  able  to  perceive.  If  it  is,  then,  for  the 
same  reason,  section  1884,  Rev.  St.,  which  prc/^rides  what  an  affidavit  shall  con- 
tain before  the  court  can  grant  a  continuance,  must  also  be  condemned.  Be- 
sides this,  from  an  early  period  in  the  history  of  jurisprudence  in  this  state, 
there  have  been  on  the  statute  books  laws  providing  that  in  civil  cases,  where 
one  party  applied  for  a  continuance  on  account  of  the  absence  of  a  witntei, 
■and  stated  what  he  expected  to  prove  by  such  witness,  that  the  cause  should 
not  be  continued  if  the  opposite  party  would  admit  either  the  truth  of  such 
statements,  or  that  they  might  be  received  as  the  evidence  of  such  witness, 
and  although  the  state,  during  all  that  time,  has  not  been  lacking  in  astute 
lawyers  and  judges,  none  of  them  tiil  now  have  been  astute  enough  to  discover 
that  such  statutes  were  unconstitutional  and  void  because  they  interfered  with 
the  discretion  of  the  trial  judge. 

Section  8596  of  the  Revision  of  1879  on  that  subject  is  as  follows:  ^^If  the 
■affidavit  does  not  contain  a  sufficient  statement  of  facts  as  herein  required, 
the  court  shall  overrule  the  same;  but  if,  upon  the  contrary,  the  court  shali 
find  the  affidavit  sufficient,  the  cause  shall  be  continued,  unless  the  opposite 
party  will  admit  that  the  witness,  if  present,  would  swear  to  the  facts  set  out 
in  such  affidavit,  in  which  event  the  cause  shall  not  be  continued,  but  the  party 
moving  therefor  shall  read,  as  the  evidence  of  such  witness,  the  facts  so  stated 
in  such  affidavit,  and  the  opposite  party  may  disprove  the  facts  disclosed,  or 
prove  any  contradictory  statements  made  by  such  absent  witness  in  relation 
to  the  matter  in  issue  and  on  trial." 

For  the  reasons  herein  given,  I  dissent  from  the  conclusion  reached  by  the 
majority  of  the  court,  that  the  statute  in  question  is  void,  and  in  the  views 
expressed  Judge  Rat  concurs. 
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State  ex  rel.  Douglas  Co.  v.  Alsup,  Adm'r,  etc 
(Svprenui  Court  of  Mi$souri.    February  28,  1887.) 

1.  BowDB— Official— Successive  Tkrms— Liability  o»  Suretibb. 

Where  a  collector  of  taxes  was  elected  for  a  second  term,  and  gave  a  new  bond, 
with  sureties  other  than  those  on  his  bond  during  his  first  terra,  held,  in  a  suit  on 
the  second  bond,  that  the  sureties  thereon  were  not  liable  for  the  delinquencies  of 
the  collector  during  his  first  term. 

2.  CoLLEcroES— Op  Taxes— Commissiohb. 

Under  the  provisions  of  the  Missouri  law,  (Acts  Mo.  1877,  pp.  253,  382,  389,)  a  col- 
lector of  county  taxe»,  who  is  not  a  defaulter,  is  entitled  to  commissions  upon  his 
collections,  and  such  commissions  may  be  retained  by  him,  and  need  not  oe  paid 
into  the  county  treasury. 

3.  Same— WoBK  oir  RoAoe. 

The  Missouri  law,  as  it  existed  in  1876,  provided  for  the  levy  and  collection  of 
road  taxes  as  the  state  and  county  taxes,  with  the  proviso  that  such  tax  could  be 
paid  in  labor  on  public  roads,  receipts  being  given  by  the  road  overseer  to  those 
who  worked  out  their  tax,  and  these  receipts  were  turned  over  to  the  collector.  Any 
money  collected  by  the  collector  was  receipted  for  by  the  overseer  in  the  proper 
district.  Held,  that  these  receipts  so  obtained  by  the  collector  exonerated  him  from 
all  charge  against  him  on  account  of  the  road  tax. 

Appeal  from  circuit  court,  Webster  county. 

Rice  (£  Heffeman,  for  respondent.    Mr,  CaU  hh  et  al.,  for  appellant. 

Sherwood,  J.  Action  on  bond  of  J.  S.  Alsup,  formerly  collector  of  Doug- 
las county.  He  being  dead,  this  suit  was  brought  in  the  circuit  court  of 
Douglas  county  against  his  administrator,  and  against  his  sureties  on  his 
second  bond,  and  the  cause  was  removed  by  change  of  venue  to  the  Webster 
circuit  court,  where  judgment  went  on  the  bond,  and  execution  was  ordered 
to  issue  for  the  sum  of  $490.08.  On  settlement  with  the  county  court,  on  the 
nineteenth  day  of  January,  1877,  by  the  collector  for  his  first  term,  i.  e.,  for 
the  years  1875  and  1876,  a  balance  was  found  against  him  of  $889.71;  and 
action  being  brought  therefor  against  his  administrator  and  the  sureties  on 
the  first  bond,  judgment  was  recovered  for  that  sum,  and  that  judgment  satis- 
fied. The  sureties  on  the  second  bond,  the  one  now  in  suit,  are  not  the  same 
as  those  on  the  bond  for  the  first  term.  The  record  in  this  cause  is  wonder- 
fully confused,  and  the  finding  of  the  trial  court  is  based  on  the  action  of  the 
two  referees,  who  differ  as  to  the  amount  which  should  be  allowed  fur  the 
collector's  commissions,  to  the  extent  of  $1,888.63. 

The  defendants  asked  the  following  declarations  of  law:  (1)  That  unless 
Collector  Alsup  was  a  defaulter,  he  was  entitled  to  commissions  on  his  col- 
lections; and  if  his  payments,  together  with  bis  commissions  thereon,  equal 
or  exceed  his  liability  on  the  bond  of  1877-1878,  he  is  not  a  defaulter,  and  is 
entitled  to  have  his  commissions  allowed .  (2)  That  the  settlement  of  Collector 
Alsup  with  the  county  court,  on  nineteenth  January,  1877,  for  the  tprra  of 
1875-1876,  in  which  a  balance  was  found  of  $889.71  against  him,  and  the 
Judgment  of  this  court  on  said  bond  for  said  term  in  said  sum  of  $889.71,  and 
the  payment  thereof,  are  conclusive  of  the  liabilities  and  payments  on  said 
term  and  bond ;  and  all  liabilities  of  said  collector  accruing  after  said  nineteenth 
of  January,  1877,  from  tax-books,  back  tax-l)ooks,  and  delinquent  lists,  and 
all  collections  thereafter  made  are  chargeable  wholly  and  only  to  the  second 
term  and  on  the  second  bond;  and  all  payments  made  after  January  19, 1877, 
are  properly  credited  to  the  term  and  bond  of  1877-1878.  Which  the  court 
refused  to  give.  Under  the  law,  the  collector  was  allowed  to  retain  his  com- 
missions. Section  1,  Acts  1877,  p.  253;  section  1,  Id.  p.  389;  section  16,  Id. 
p.  382.  If,  as  appears  to  be  the  case,  Alsup  was  not  a  defaulter  on  his  bond 
for  his  last  term,  he  was  entitled  to  his  commissions. 

With  one  exception,  I  see  no  objection  to  the  second  declaration  of  law.  A 
party  suing  is  not  allowed  to  split  his  cause  of  action ;  and  even  if  he  were. 
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the  sureties  on  the  second  bond  would  be  liable  only  for  the  collector's  delin* 
quency  on  such  bond,  and  prima  facie  the  suit  on  the  first  bond  would  settle 
all  matters  then  existing  between  the  parties  then  litigant.  Under  the  ruling 
made  in  HicJcerson  y.  City  of  Mexico,  58  Mo.  61,  it  is  competent  to  show  by 
parol  that  certain  matters,  apparently  included  in  a  judgment,  were  not  then 
adjudicated;  but  certainly  the  burden  of  showing  this  lies  on  the  party  assert- 
ing it,  so  that,  under  the  case  just  cited,  the  judgment  rendered  in  the  first 
instance  was  not  conclusive,  unless  it  should  appear  that  the  matter  claimed 
to  be  rea  Judicata  was  properly  in  issue  in  the  former  trial,  and  necessarily 
involved  in  its  determination.  But  in  no  event  can  I  see  how  the  sureties  in 
the  second  bond  are  in  any  way  liable  for  former  delinquencies;  and  certainly, 
if  collections  were  made  and  paid  over  during  their  term,  they  should  have 
the  benefit  while  they  have  to  bear  the  burden.  Manifestly,  their  responsi- 
bility cannot  be  extended  to  a  period  anterior  to  the  time  when  they  signed 
the  bond  in  suit,  nor  can  they  be  precluded  from  availing  themselves  of  all 
payments  made  by  their  principal,  which,  in  strictness,  should  have  gone  to 
lessen  their  liability. 

An  exception  was  made  by  defendants  to  the  referees'  charging  Alsup  with 
the  road  tax  to  the  amount  of  $252.30.  In  this  it  is  claimed  the  referees 
erred.  Under  the  law  as  it  then  existed,  the  road  tax  was  levied  and  collected 
as  the  state  and  county  taxes,  with  the  proviso,  however,  that  such  tax  could 
be  paid  in  labor  on  public  roads,  receipts  being  given  by  the  road  overseer  to 
those  who  worked  out  their  tax,  who  in  turn  handed  them  to  the  collector  as 
their  and  his  voucher,  and  any  money  collected  by  the  collector  was  also  re- 
ceipted for  by  the  road  overseers  of  the  proper  road-districts,  and  all  these 
receipts,  of  both  kinds,  were  evidently  designed  to  exonerate  the  collector, 
and  to  wipe  out  the  charge  against  him  on  account  of  the  road  tax.  The  fact 
that  he  did  not  have  to  pay  any  money  into  court  on  this  score  does  not  sig- 
nify. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 

(All  concur.) 
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Trabub  V.  Betnolds. 
(Cbttff  of  Appeals  of  Kentucky,    April  23, 1887.) 

COHTBACT^— ThUOT  FUWP—ASSIONMEWT— ACTION. 

A.,  bdng  entitled  to  an  interest  in  a  traat  fand,  transferred  that  interest  to  B.  in 
exchange  for  a  tract  of  land.  A.  axreed  to  make  up  whatever  the  in  tereet  might  lack 
of  being  $3,000.  B.Kued  the  trusteeof  the  fund  to  recover  AJs  interest,  but  tne  court 
determined  that  the  fund  was  subject  to  a  life-estate  in  the  trustee,  and  B.  could  not 
recover  any  part  of  it  until  the  termination  of  that  estate.  It  was  also  adjudged 
that  A.'8  interest  was  worth  $1,700  less  than  $3,000.  Hdd,  that  B.  was  entitled  to 
recover  this  deficit  of  A.  at  once,  without  waiting  for  the  termination  of  the  tros' 
tee*8  life-estate. 

Appeal  from  circuit  court,  Barren  county. 

J.  B.  Leslie  and  fT.  B.  Trabue,  for  appellant.  W.  P.  D.  Bush  and  T.  M. 
Dickey^  for  appellee. 

Pbyor,  0.  J.  H.  B.  Trabue  being  entitled  to  an  interest  in  a  trust  fund 
held  by  bis  father,  B.  F.  Trabue,  transferred  that  interest,  to  the  extent  of 
63,000,  to  the  appellee,  Reynolds,  for  a  tract  of  155  acres  of  land  in  the  county 
of  Barren,  the  crop  on  the  farm,  farming  utensib,  mules,  horses,  etc., 
Reynolds  delivering  to  Trabue  the  possession.  It  was  further  agreed  that,  if 
the  interest  of  H.  B.  Trabue  in  the  trust  fund  did  not  amount  to  63,000,  then 
and  in  that  event  H.  B.  Trabue  bound  himself  to  make  up  the  deficit,  or  what- 
ever  it  may  lack  of  being  three  thousand  dollars.  The  parties  subsequently 
agreed  that  if  the  appellee,  Reynolds,  failed  to  get  the  money  from  the  trustee, 
he  was  to  charge  the  appellant  no  interest,  but  reserved  the  right  to  make  the 
trustee  liable  for  the  interest  as  well  as  the  principal.  After  the  appellant 
obtained  the  possession  of  the  land,  and  the  contract  had  been  fully  performed 
by  the  appellee,  the  latter  instituted  an  action  in  equity  against  the  trustee 
for  the  recovery  of  the  trust  fund  assigned  him,  and  the  interest.  The  trustee, 
who  was  the  father  of  the  appellant,  claimed  in  that  action  that  he  was  en- 
titled to  a  life-estate  in  the  fund,  and  that  neither  his  son  nor  his  assignee 
could  recover  any  part  of  it  until  the  termination  of  his  life-estate. 

The  trust  was  created  by  the  will  of  G.  W.  Trabue,  the  grandfather  of  the 
appellant,  and  in  the  litigation  between  Reynolds  and  the  trustee  for  the  re- 
covery of  the  fund  it  was  adjudged  by  this  court  that  appellant's  father  (the 
trustee)  had  a  life-estate  in  the  fund,  and  was  entitled  to  the  interest  so  long 
as  he  lived.  In  that  action  it  was  clearly  shown  that  the  interest  of  H.  B. 
Trabue  in  the  fund  was  much  less  than  $3,000,  and  that  there  was  a  deficit 
of  about  61,700.  The  appellee,  having  retained  a  lien  on  the  land  to  secure 
the  deficit,  brought  the  present  action  to  enforce  that  lien,  and  obtained  a 
Judgment  directing  a  sale  of  the  land  to  pay  it.  From  that  judgment  H.  B, 
Trabue  appeals,  insisting  that  the  deficit  is  not  payable  until  the  death  of  his 
father,  the  life-tenant,  and  that  the  deficit  cannot  be  ascertained  until  that 
event  happens.  The  fact  of  the  deficit,  or  the  extent  of  appellant's  interest 
in  the  trust  fund,  had  been  clearly  established  in  the  first  action  by  Reynolds 
against  the  trustee,  and  that  fact  is  not  controverted  in  the  present  pro- 
ceeding. 

The  amount  of  the  trust  fund  payable  to  the  appellant,  and  assigned  by  him 
to  Reynolds,  be  was  compelled  to  accept  by  the  terms  of  his  contract,  and  can 
obtain  no  interest  thereon  from  the  trustee,  as  the  latter  has  a  life-estate  in 
it,  and  is  entitled  to  the  income;  nor  can  he  recover  interest  from  the  appel- 
lant, because  by  his  contract  he  has  agreed  not  to  loolc  to  the  appellant  for 
interest;  but,  as  to  the  deficit,  we  see  no  reason  why  the  appellee  is  not  en- 
titled to  recover  the  amount,  with  interest,  trdm  the  date  of  the  judgment. 
The  deficit  has  been  ascertained,  and,  by  an  express  provision  of  the  agree- 
ment, that  deficit  was  to  be  made  good  by  the  appellant.  It  is  agreed  that 
the  deficit  can  only  appear  when  the  life-estate  of  the  trustee  ends.  The  trust 
v.48.w.no.2 — 3 
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fand  Itself,  to  the  extent  of  $3,000,  was  transferred;  and,  when  the  appellee 
seeks  to  recover  it,  he  finds  a  deficit  of  $1,700.  If  the  trust  fund  had 
amounted  to  $3,000,  the  appellee  could  hare  been  required  to  take  it,  al- 
though it  was  incumbered  with  a  life-estate,  and  could  have  charged  no  in- 
terest, because  such  was  the  agreement;  but,  on  the  other  hand,  if  there 
was  not  that  much  of  the  fund  belonging  to  appellant,  he  (the  appellant) 
agreed  to  paj  whatever  was  lacking.  There  was  no  agreement  that  appellee 
was  to  wait  until  the  termination  of  .the  life-estate  before  he  could  enforce  his 
lien  for  the  deficit,  if  any.  In  fact,  it  plainly  appears  that  both  of  the  con- 
tracting parties  supposed  the  appellant  was  entitled  at  once  to  the  fund,  and 
the  trustee  had  already  paid  to  the  appellant,  before  the  transfer  to  Reynolds, 
$500  of  the  trust  money. 

The  construction  of  the  will  of  the  grandfather,  however,  showed  that  the 
payment  of  the  money  was  postponed  until  the  death  of  the  trustee,  and  that 
left  the  land,  crops,  mules,  horses,  etc.,  that  the  appellant  had  obtained  from 
the  appellee,  in  the  appellant's  possession,  for  which  the  transfer  of  the  fund 
was  only  a  fair  equivalent,  and  the  appellee  compelled,  as  is  insisted,  to  wait 
for  the  deficit  until  the  death  of  the  trustee,  who  was  then  only  54  years  of 
age.  Such  we  think  is  not  a  just  or  proper  construction  of  the  agreement. 
If  the  trust  fund  had  been  ample  to  pay  for  the  land,  the  appellee  could  have 
looked  to  that  alone,  because  he  had  bound  himself  to  do  so;  but  as  it  was 
not  sufficient,  when  the  deficit  was  ascertained,  the  right  to  enforce  the  lien 
existed. 

The  judgment  of  the  court  below  is  therefore  affirmed.  The  question  of 
fraud  was  litigated  and  determined  in  the  first  action. 

Lewis,  J.,  not  sitting. 


Price  o.  Swaoer's  Trustee. 

{Ontrt  cf  Appeals  of  Kentucky.    April  28,  1S87.) 

Trubts—Tbustkks— Appointment  by  Chancellob— Powebs. 

A  testator  by  his  will  empowered  his  executor  and  trustee  to  lay  offoertain  lots 
and  streeto  iu  a  tract  of  land  owned  by  the  testator,  and  to  sell  and  oonvegr  a  i>art 
or  the  whole  thereof  on  soch  terms  as  mi«rl|t  be  beneficial  to  the  estate,  and  use  the 
proceeds  in  improving  other  property.  The  executor  named  in  the  will  refused  to 
qualify,  and  the  chancellor  appointed  the  appellee  as  trustee  to  execute  the  will. 
Held,  the  chancellor  might  confer  on  him  ail  the  powers  given  to  the  executor. 
Those  powers  were  not  of  sach  a  personal  nature  as  could  be  exercised  only  by  the 
person  named  in  the  will. 

Appeal  from  Louisville  chancery  court. 

B,  F.  Trabue,  for  appellant.    Chas,  H,  Gibson,  for  appellee. 

Prtor,  0.  J.  By  the  last  will  of  Joseph  Swager,  he  appointed  O'Learyhis 
executor  and  trustee,  with  certain  powers  and  directions  as  to  the  disposition 
of  his  estate,  and  among  them  he  directed  the  trustee  to  lay  off  certain  lots  and 
streets  in  a  tract  of  13  acres  of  land  lying  on  the  Dunkirk  road,  in  the  county 
of  Jefferson,  and  to  sell  and  convey  such  portions  or  parts  or  the  whole  of  said 
lots  on  such  terms  as  might  be  considered  beneficial  to  his  estate,  and  invest 
the  proceeds  in  improving  the  lots  unsold,  or  upon  any  other  unimproved 
ground  the  testator  owned  in  the  city  of  Louisville.  The  will  then  proceeds 
to  direct  the  trustee  or  executor  as  to  the  disposition  to  be  made  of  the  estate 
between  his  children  and  grandchildren.  O'Leary  refused  to  accept  the  trust, 
or  to  qualify  as  the  executor,  and  the  appellee,  Sidney  Hobbs,  was,  by  an  order 
of  the  Jefferson  county  court,  appointed  administrator  with  the  will  annexed 
of  the  estate,  and  qualified  as  such.  After  his  qualification,  he  instituted  an 
action  in  the  Louisville  chancery  court  against  the  children  and  devisees  of 
the  testator  for  a  settlement  of  his  accounts,  and,  at  the  instance  of  the  chil- 
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dren,  the  appeUee,  Sidnej  Hobbs,  by  an  order  of  court  in  that  case,  was  ap- 
pointed trustee  in  place  of  O'Leary,  who  declined  to  accept  the  trusts.  The 
appellee  qualified  as  trustee,  and  by  an  order  of  the  chancellor  was  invested 
with  all  the  powers  and  duties  that  had  been  conferred  by  the  testator  on  the 
trustees  who  were  designated  as  such  by  his  last  will  and  testament.  Under 
this  power  conferred  by  the  chancellor,  the  appellee,  as  trustee,  proceeded  to 
lay  off  the  13  acres  into  streets,  alleys,  and  lots,  and  afterwards  sold  all  the  lots 
to  the  appellant,  Yemon  D.  Price,  for  812,500,  a  part  of  which  was  paid  in 
cash,  and  the  balance  in  deferred  payments. 

The  appellant  refuses  to  pay  the  purchase  money,  or  accept  a  deed  from  the 
trustee,  in  accordance  with  the  terms  of  sale,  on  the  ground  that  the  chancel- 
lor had  no  power  to  confer  on  the  trustee  appointed  by  him  the  right  to  sell 
this  realty  in  the  manner  directed  by  the  testator  when  appointing  the  trustee 
by  his  last  will,  and  who  refused  to  qualify.  The  object  of  this  proceeding  is 
to  enforce  the  contract  by  compelling  the  appellant,  Price,  to  comply  with  the 
terms  of  sale,  and  accept  the  title  offered  by  the  trustee.  The  power  to  sell 
is  expressly  conferred  by  the  will  of  the  testator,  and  the  refusal  of  the  exec- 
utor and  trustee  to  qualify  leaves  no  one  to  execute  the  trust,  unless  the  right 
to  appoint  a  trustee  is  with  the  chancellor.  The  mere  appointment  of  the  ap- 
pellee as  trustee  would  vest  him  with  no  other  right  than  to  hold  and  possess 
the  property  for  the  beneficiaries  of  the  trust,  but  in  this  ease  the  chancellor 
has  gone  further,  and  invested  tbetrusteeappointed  by  him  with  all  the  powers 
that  had  been  given  the  trustees  designated  by  the  will ;  and  the  mere  fact  that 
the  lots  and  streets  were  to  be  laid  off,  and  a  portion  or  all  sold,  as  might  be 
deemed  by  the  trustees  named  in  the  will  beneficial  to  his  estate,  was  not  such 
a  discretion  or  confidence  placed  in  O'Leary  by  the  testator  as  finally  termi- 
nated with  the  refusal  of  O'Leary  to  qualify.  A  mere  power,  to  be  exercised  in 
the  management  of  the  estate,  or  for  its  benefit,  is  not  of  such  a  personal 
character  as  implies  alone  to  the  person  named  as  the  trustee  and  directed  to 
execute  it. 

The  direction  to  lay  off  the  land  into  lots,  and  sell  them,  or  any  portion  of 
them,  without  adding  the  words  ^'as  might  be  considered  beneficial  to  the  es- 
tate," would  impose  on  the  trustee  the  duty  of  so  executing  the  trust  as  would 
in  his  Judgment  prove  beneficial.  The  law  imposed  the  duty  on  the  part  of 
the  trustee  of  looking  to  the  interest  of  the  beneficiaries;  and  the  desire  of  the 
testator  that  the  lots  should  be  sold  is  manifest  from  the  provision  of  the  will 
creating  the  trust.  Without  the  aid  of  the  chancellor,  the  trust  could  not  be 
executed,  and  it  is  a  familiar  rule  of  equity  that  a  trust  shall  not  fail  for  the 
want  of  a  trustee. 

The  cases  of  Warfidd  v.  Brandt  13  Bush,  77,  and  Harris  v.  Euoker,  13 
B.  Mon.  456,  settle  the  question  presented.  Besides,  the  trustee,  clothed  with 
all  the  powers  conferred  on  the  original  trustees,  is  in  the  same  court  of  equity 
from  which  he  derived  his  powers,  alleging  the  manner  of  its  execution,  and 
asking  the  chancellor  to  enforce  the  contract  of  sale  made  by  him  as  trustee 
to  the  appellant.  The  chanceUor  approves  his  action ;  and,  while  he  may  con- 
trol the  investment  of  the  fund  by  requiring  the  trustee  to  report  his  invest- 
ments, still,  as  the  appellant  is  in  no  manner  responsible  for  the  acts  of  the 
trustee  after  lie,  the  appellant,  performs  his  part  of  the  contract,  we  see  no 
reason  why  the  judgment  of  the  chancellor  compelling  him  to  accept  the  title 
should  not  be  affirmed.    Judgment  affirmed. 


Roberts  «.  Hoskin^'  Adm'r. 

(Qmrt  of  Appeals  of  KetUucky.    April  23,  1887.) 

Abatkmsnt  awd  Bbvival— Action  by  Vkndke— Death. 

In  an  action  against  the  vendee  to  enforce  notes  given  for  the  purchase  money  of 
land,  the  vendee  set  up  a  defect  in  the  title,  and  by  cross-petition  claimed  a  rescis- 
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sion  of  the  purchase,  and  a  cancellation  of  the  notes;  but  he  died  before  the  trial. 
Held,  that  the  action  should  have  been  revived,  not  only  in  the  name  of  his  admin- 
istrator, but  also  of  his  children ;  the  vendee's  title,  such  as  it  was,  having  descended 
to  his  heirs  upon  his  death. 

Appeal  from  circuit  court,  Henry  countJy. 

Carroll  dk  Barbour,  for  appellant.  John  D.  Carroll  and  Wm,  M,  Cravens, 
for  appellee. 

Pryor,  0.  J.  The  appellant,  Eoberts.  executed  to  Hoskins  a  bond  for  title 
to  a  certain  tract  of  land,  and  for  which  the  appellee's  intestate  gave  his  notes, 
and  paid  part  of  the  purchase  money.  The  wife  of  Roberts  owned  the  land 
in  her  own  right,  and  died  leaving  children,  who  took  the  land  by  descent 
from  their  mother.  The  death  of  the  wife  left  Roberts  tenant  by  the  curtesy ; 
and,  he  having  assigned  the  notes  for  the  purchase  money  to  Etoford,  the  lat- 
ter brought  suit  against  Hoskins  to  enforce  the  contract.  Hoskins  died  leav- 
ing children,  but.  before  bis  death,  had  answered  the  suit  of  Harford,  setting 
up  the  defect  in  the  title,  and  asking  for  a  cancellation  of  the  contract*  and  a 
sale  of  Roberts'  life-estate  in  the  land  to  repay  the  purchase  money  and  its  in- 
terest. At  Hoskins'  death,  after  answer,  his  answer  being  made  a  cross- 
petition,  the  cross-petition  was  revived  in  the  name  of  his  administrator,  and 
a  judgment  rendered  canceling  the  contract,  and  subjecting  the  curtesy  of 
Roberts  to  the  payment  of  the  money  paid  by  Hoskins  in  his  life-time.  Roberts' 
complaint  is  that  the  cross-petition  of  Hoskins  should  have  been  revived  in 
the  name  of  his  children,  as  well  as  his  administrator.  The  title,  if  any  ac- 
quired, passed  from  Hoskins  to  his  heirs  at  law;  and  in  order  to  divest  them 
of  title,  and  sell  this  realty,  they  were  necessary  parties. 

It  is  urged,  that  Hoskins  had  no  title,  and  acquired  none  by  his  bond.  It  is. 
true  that  Roberts  had  no  title  at  the  time  he  sold,  but  the  death  of  his  wife 
made  him  a  tenant  for  life,  and  Hoskins  sought  to  subject  this  on  the  idea 
that,  to  the  extent  Roberts  had  acquired  title,  the  land  was  subject  to  sale  to 
repay  him  what  he  had  advanced  on  the  purchase.  It  was  an  equitable  lien 
created  by  reason  of  the  inability  of  Roberts  to  make  his  title  perfect.  That 
title  the  children  might  have  accepted,  if  beneficial  to  them,  in  preference  to 
a  personal  judgment.  While  the  reasons  for  a  rescission  are  palpable,  the 
vendee  or  his  heirs  are  necessary  parties.  The  intestate,  Hoskins,  held  Roberts' 
bond  for  title,  and  the  rescission  could  not  be  made  without  the  heirs  of  Hos- 
kins were  before  the  court. 

The  judgment  is  in  every  respect  a  rescission  of  the  contract  for  the  sale  of 
land  between  these  parties.  The  judgment  is  therefore  reversed,  with  direc- 
tions to  make  the  children  of  Hoskins  pai*ties  plaintiff  or  defendant  to  the 
cross-petition,  and  for  proceedings  consistent  with  this  opinion. 


Carter  and  others  t>.  Adabis  and  others. 
(CburC  of  Appeali  of  Kentucky,    April  23,  1S87.) 

1.  SxscOTioN— Exemption— HouBKKBXPBB--'*  Fakilt." 

Under  Qen.  St.  Ky.  e.  38,  art.  13,  {  6,  which  exempts  certain  personal  property  ol 
a  debtor  who  is  a  bona  Me  housekeeper  with  a  family  from  sale  under  execution  or 
attachment,  the  word  ^*  family  "  means  one  or  more  persons  dependent  upon  the 
debtor,  and  whom  he  is  under  a  natural  or  legal  obligation  to  support. 

2.  Same. 

A  debtor  who  is  a  widower  having  two  daaghters,  both  of  whom  are  married, 
and,  with  their  husbands,  board  with  him,  cannot  be  considered  as  having  a  family 
within  the  meaning  of  the  statute. 

Appeal  from  circuit  court,  Warren  county. 

B.  F.  Proctor  and  B.  W.  Hinea,  for  appellant.    Rodea,  Settle  dk  JRodes,  for 
appellee.  r^^^^T^ 
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Lewis,  J.  The  evidence  does  not  show  that  the  land  which  appellant  seeks 
to  subject  to  the  satisfaction  of  his  judgment  against  J.  Q.  Adams  is  now 
held  in  secret  trust  or  otherwise  for  his  benefit  by  either  J.  G.  Adams  or  Taj- 
lor,  or  that  he  has  any  interest  in  or  claim  upon  it  whatever.  On  the  con- 
trary,  under  judgment  in  favor  of  »other  creditors  rendered  before  the  com- 
mencement of  this  action,  the  validity  of  which  it  does  not  seem  can  be  ques- 
tioned, the  whole  of  the  land  appears  to  have  been  regularly  sold  and  conveyed 
to  J.  C.  Adams,  who  paid  tlie  purchase  price  thereof.  The  effect  of  those 
sales  was  not  only  to  divest  J.  G.  Adams  of  whatever  interest  in  the  iand  he 
may  have  had,  but  to  annul  the  deed  he  made  to  Taylor  in  1878,  which  appel- 
lant alleges  in  his  petition,  and  J.  G.  Adams  admits,  was  fraudulent  and  void 
as  to  his  creditors,  for  whose  benefit  it  was  afterwards  subjected  and  sold. 

But  the  personal  property  belonging  to  J.  G.  Adams,  a  list  of  which  he  gives 
in  his  answer,  we  think  is  subject  to  appellant's  debt,  and  the  lower  court 
erred  in  dismissing  the  petition  as  to  him.  To  exempt  personal  property  from 
sale  under  execution  attachment,  or  for  the  satisfaction  of  a  judgment,  the 
defendant  must  be  a  bona  fide  housekeeper,  with  family.  It  is  not  sufficient 
that  he  be  a  housekeeper,  but  he  must  be  one  with  a  family  consisting  of  one 
or  more  persons  dependent  upon  him,  and  whom  he  is  under  a  natural  or 
legal  obligation  to  maintain.  The  proof  is  that  he  is  a  widower,  having  two 
children,  both  of  whom  are  married;  that  he  resides  in  the  same  house  with 
one  of  his  daughters,  her  husband,  and  child.  Admitting  that  he  is  the  house- 
keeper, and  that  his  son-in-law,  wife,  and  child  are  boarders,  which  the  evi- 
dence tends  to  show,  still  none  of  them,  nor  the  old  lady  who  resides  with 
him,  but  is  of  no  kin  to  him,  can  be  considered  members  of  his  fmnily  in  the 
meaning  of  the  statute,  for  he  is  not  under  any  natural  or  legal  obligation  to 
support  either  of  them;  his  daughter  and  child  being  dependent  upon  her  hus- 
band, who  is  bound  to  support  them;  and  the  old  lady  having  no  natural  or 
legal  claim  on  him  for  a  support. 

Wherefore  the  judgment  is  affirmed  as  to  appellees  J.  C.  Adams,  Taylor, 
and  McFadden,  but  reversed  as  to  appellee  J.  G.  Adams,  and  the  case  is  re- 
manded for  further  proceedings  consi^ent  with  this  opinion. 


Hardin  and  others  d.  Waotson  and  others. 

(Supreme  Court  qf  Tmnessee,    March  11, 1887.) 

1.  AppBAir—JTuBieDicTioN— Appealable  Order. 

C.  purchased  lands  at  a  saleou  a  decree  in  equity,  in  1883,  paying  therefor  in  Con- 
federate money.  In  1869  a  decree  was  rendered  against  him  for  the  prioe,  on  the 
ground  that  the  payment  was  invalid.  In  February,  1870,  theoourt  allowed  him  till 
the  August  terra,  1870,  to  perfect  title  to  part  interest  in  the  lands  and  decree  which 
he  bad  purchased  from  one  of  the  persons  Interested ;  the  decree  concluding :  '*In 
the  mean  time  the  clerk  and  master  will  suspend  the  collection  from  C.  of  such 
sum  aa  he  may  be  entitled  to  as  purchaser"  of  the  part  interest.  Nothing  more 
was  done  till  April,  1879,  when  a  final  decree  was  pronounced,  disposing  of  the 
cause,  and  settling  all  questions.  The  court  refused  C.'s  prayer  for  an  appeal  from 
the  action  of  the  court  in  the  whole  case,  on  the  ground  that  he  asked  '*an  appeal 
from  a  decree  pronounced  in  1869."  fYom  this  refusal  C.  obtained  an  appeal. 
Eeld  error,  since  no  appeal  lies  from  such  action. 

2.  Same— Final  Decbeb. 

The  motion  for  Judgment  in  1869  was  a  suit  in  the  interest  of  parties  to  the  pro- 
ceedings for  sale  of  lands,  and  the  judgment  was  final,  as  its  finality  was  necessary 
to  the  progress  of  the  cause.  Hence  it  was  appealable,  but  not  after  the  expiration 
of  the  term  at  which  it  was  rendered. 

Appeal  from  chancery  court,  Lincoln  county. 
W.  N.  Cotoden,  for  petitioner. 

Turkey,  C.  J.    In  this  cause  land  was  sold,  by  decree  of  the  chancery  court 
at  Fayetteville,  some  time  prior  to  the  war  between  the  stales.    D.  M.  Culd- 
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well  bought  one  of  the  lots,  and  paid  for  it.  The  cost  pajrment  of  $574.50 
was  made  in  January,  1862  or  1863.  After  the  war,  and  in  1869,  Farquhar* 
son,  clerk  and  master,  reported  this  payment  was  in  Confederate  money,  and 
moved  for  judgment  for  the  amount.  The  chancellor  decreed:  "The  court 
being  of  opinion  that  said  payment  is  invalid,  and  not  binding  upon  the  par* 
ties  in  interest,  as  well  because  of  the  illegal  currency  in  which  said  payment 
was  made,  as  because  said  McCk>rd  had  no  authority  to  receive  or  collect  the 
same,  dotti  decree  accordingly;  and  it  appearing  that  there  remains  due  and 
unpaid  on  said  note,  including  interest,  the  sum  of  $808.22,  it  is  therefore  or- 
dered,  adjudged,  and  decreed,*'  etc.;  rendering  judgment.  ^This  was  on 
fourth  October,  1869.  An  appeal  was  prayed  and  granted,  but  not  perfected. 
On  fourth  February,  1870,  Caldwell  filed  a  petition,  claiming  an  error  of  $20 
in  the  judgment,  which  was  allowed,  and  also  asking  to  be  credited  by  the 
interest  of  Margarett  A.  Watson,  which  he  claimed  to  have  purchased.  The 
chancellor  gave  time  to  perfect  his  title  to  that  interest  to  tlie  August  term, 
1870;  the  decree  concluding:  ''In  the  mean  time  the  clerk  and  master  will 
suspend  the  collection  from  petitioner,  Caldwell,  of  such  sum  as  he  may  be 
entitled  to  as  purchaser  of  the  interest  of  said  Margarett  A.  Watson. "  There 
this  matter  rested.  The  stay  of  execution  pro  tanto  ceased  with  the  August 
term,  1870,  and  the  judgment  was  in  aU  things  restored,  with  no  reason,  from 
that  time  to  the  present,  why  execution  should  not  issue.  A  final  decree,  dis- 
posing of  the  cause,  and  settling  all  questions,  was  pronounced  at  April  term, 
1879.  ''Caldwell  prayed  an  appeal  from  the  action  of  the  court  heretofore  had 
in  this  cause,  upon  the  whole  case  of  Nancy  Hardin  et  als.  v.  Turner  B.  Wat- 
son and  others  t^  "which  the  court  declined  to  grant,  because  the  said  Caldwell 
now  prays  for  an  appeal  from  a  decree  pronounced  in  1869."  From  the  re- 
fusal Caldwell  pray^  and  obtained  an  appeal. 

The  chancellor  erred  in  his  last  order.  Ko  appeal  lies  from  such  action. 
If  the  party  had  a  remedy,  it  was  not  by  appeal.  The  decree  pronouncing 
judgment  in  1869  is  not  before  us,  and  we  are  not  at  liberty  to  express  an 
opinion  as  to  its  correctness.  The  petition  to  rehear  is  dismissed.  The  de- 
cree on  the  whole  case  is  that  the  appeal,  liaving  never  been  properly  here,  is 
dismissed,  with  costs.  If  any  other  decree  has  been  entered,  it  will  be  re- 
scinded, and  the  one  indicated  entered.  The  motion  for  judgment  in  1869 
was  a  suit  in  the  interest  of  the  parties  to  the  proceedings  for  sale  of  lands,  etc. 
The  judgment  could  be  appealed  from  only  at  the  term  at  which  it  was  ren- 
dered. It  settled  the  rights  of  the  parties  to  it,  and  was  final.  The  debtor, 
as  such,  was  no  further  concerned  in  the  matter.  Its  finality  was  necessary  to 
further  progress  in  the  cause.  Not  appealing  then,  the  parties  were  bound, 
the  judgment  remaining  as  of  that  date,  with  credits  for  any  proper  pay- 
ments. 


MoGrew  v.  Citt  Produce  Exchangb  and  others. 

{.SupreiM  Court  of  Tninusee,    March  14,  1887.) 

1.  C0BPOaATION8—-Ll ABILITY  OF  BtOOKHOLDSBS— GaMIHG  GoNTBACTB. 

In  an  action  against  the  incorporators  of  a  so-called  *'  Produce  Ezcbanffe,*'  to  re- 
cover moneys  deposited  as  wagers  uf»on  the  rise  and  &11  of  prices  of  grain,  etc.,  It 
is  no  defense  to  claim  that,  the  corporation  having  been  legally  chartered  for  an 
apparently  lawful  purpose,  the  incorporators  cannot  be  held  individually  liable  for 
the  lilegal  acts  of  its  managers  or  officers,  where  the  evidence  shows  that  the  incor- 
poration was  but  a  cloak  used  to  cover  illegal  acts,  such  as  those  giving  rise  to  the 
suit,  (gambling  in  futures,)  and  which  were  contemplated  in  the  organization,  and 
afterwards  done  as  a  business. 

2.  GoirrBAcrB— Gaming — Deposit  with  Aobvt. 

It  is  no  defense  to  an  action  to  recover  deposits  for  dealing  in  futures  that  the 
money  was  not  paid  to  the  defendants,  if  the  evidence  shows  that  it  wa$  paid  to 
theh-  agent  in  another  city.  Digitized  by  CnOOglC 
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3.  Samv-^atctobt  Limitation. 

Where  money  is  deposited  as  a  wager  od  the  future  rise  or  fall  in  the  valne  of  a 
certain  eomniodity  or  thing,  the  statutory  period  of  90  days,  during  which  suit  must 
be  brought  to  recover  the  same,  (New  Code  Tenn.  {  3440,)  does  not  hesan  to  run  at 
the  time  of  the  deposit  of  the  money,  but  from  the  time  of  the  dose  of  the  *'  deal " 
to  await  the  result  of  which  the  deposit  was  made. 

4.  Sams— Right  of  Rboovebt.  * 

The  provision  of  New  Code  Tenn.  {  2440,  that  "any  person  who  has  paid  any 
money  or  delivered  anything  of  value,  lost  upon  any  game  or  wager,  may  recover,'' 
etc.,  is  not  to  be  limited  to  wagers  made  upon  games,  but  covers  all  forms  of  wa- 
Cef8»  including  wagers  upon  the  rise  and  fall  of  grain,  etc. 
6.  Sams— DcALiKO  in  Fcrusn— IsrrarTioN  of  Fabtihi. 

The  effect  of  the  Tennessee  act  of  1883,  c.  251,  was  to  declare  the  dealing  in  futures, 
where  either  party  intended  a  mere  speculation  on  the  rise  and  fall  of  prices,  gam- 
ing ;  but  a  contract  for  the  dealing  in  futures,  entered  into  by  i^arties  neUher  of  whom 
intended  actual  sale  or  delivery,  was  gambling  at  common  law.^ 

Appeal  from  chancery  court,  DavidBon  county. 

/•  D.  Goodpasture  and  W.  B.  Bate,  for  McGrew.  East  <fe  Fogg,  W.  8. 
BeardeUf  and  HUl  dk  Qranberry,  for  City  Produce  Exchange. 

SNODGBAfls,  J.  This  suit  was  brought  on  the  fourth  April,  1882,  to  recover 
various  amounts  lost  by  complainant  on  certain  wagers  made  with  defendants. 
The  several  amounts,  with  dates  of  their  deposit,  are  set  forth  in  the  bill,  to- 
gether with  dates  of  the  closing  of  the  ** deals"  whereby  tlie  loss  occurred. 
All  the  deposits,  except  one  for  9600,  were  made  within  90  days  of  the  com- 
mencement of  the  suit,  and  the  "deals"  referred  to  by  which  all  the  loss 
was  occasioned  were  within  90  days.  The  individuals  sued  were  Joseph  W. 
Horton,  Charles  Sulzbacher,  W.C.Graves, Thaddress  H.  Mason,  and  Thomas 
Farkes,  incorporators  of  the  City  Produce  Exchange.  The  bill  alleged,  and 
the  proof  showed,  that  these  defendants  combined  and  confederated  together, 
styling  themselves  and  chartered  as  the  "City  Produce  Exchange,"  for  the 
purpose  of  engaging  in  the  business  of  buying  and  selling  "futures"  in  corn, 
cotton,  wheat,  etc.,  ostensibly,  while  in  reality  this  was  a  pretense;  the  real 
business  intended  to  be  done,  and  in  fact  done,  being  the  pretended  purchase 
or  sale,  for  future  delivery,  of  these  products  under  contracts  in  legal  and 
valid  form,  when  in  fact  illegal  and  invalid  because  of  the  non-existence  of 
any  real  intention  to  buy  and  sell  for  such  delivery;  and  so  executed  and 
framed  to  cover  and  conceal  the  real  purpose  of  the  parties,  which  was  to  gam- 
ble and  wager  on  the  rise  and  fall  of  prices  of  the  articles  pretended  to  be  bought 
or  sold. 

There  were  several  defenses  interposed — First,  that  the  corporation  was 
alone  liable;  that,  being  chartered  for  an  apparently  legal  purpose,  the  incor- 
porators could  not  be  held  individually  liable  for  illegal  acts  of  its  managers 
or  officers.  There  is  nothing  in  this  defense.  The  facts  justify  the  finding 
that  the  incorporation  was  but  a  cloak  used  to  cover  the  illegal  acts  contem- 
plated in  the  organization,  and  done  as  a  business;  and  in  such  case  the  form 
of  the  tTansaction  is  disregarded,  and  the  interest  and  substance  ascertained, 
and  liability  fixed  for  the  thing  done,  without  respect  to  the  pretense  under 
which  it  was  attempted  to  be  concealed.  2^or,  in  this  connection,  it  may  be 
properly  stated,  is  it  material  that  defendants  did  not  themselves  originally  in 
person  receive  of  complainant  the  sums  lost  by  him,  but  did  it  through  an 
agent  at  Shelby ville,  who  received  and  forwarded  the  money  to  their  office  at 
Nashville.  When  it  appears  that  several  have  unlawfully  combined  and  con- 
federated to  gamble  with  and  defraud  another  through  a  selected  party,  each 
confederate  participating  is  liable  for  the  entire  amount  received,  as  the  money 
is  received  for  all,  and  by  all,  according  to  the  devised  illegal  method  under 
which  they  were  all  jointly  operating. 

>See  Dunn  v.  Bell,  poH,  41,  Digitized  by  GoOglc 
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The  second  defense  interposed  was  (as  to  one  of  the  transactions, — a  de- 
posit of  $800,  in  December,  1881.)  the  statute  of  limitation  of  90  days.  Kew 
Code,  §  2440.  The  language  of  that  section  is  as  follows :  " Moreover,  any  per- 
son who  has  paid  any  money,  or  delivered  anything  of  value,  lost  upon  any 
game  or  wager ^  may  recover  such  money,  thing,  or  its  value,  by  action  com- 
menced within  ninety  days  from  the  time  of  such  payment  or  delivery."  If 
the  money  was  lost  when  deposited,  the  item  referred  to  could  not  be  recov- 
ered, for  more  tlian  ninety  days  had  elapsed  from  the  date  of  deposit  until  the 
commencement  of  the  action;  but  this  amount  was  not  lost  until  the  close  of 
the  '*deal,"  as  to  it,  on  the  eighth  of  February,  1882;  and  we  hold  that  the 
statute  did  not  operate  until  date  of  the  loss,  as  before  that  time  it  was  merely 
deposited  to  abide  the  result.  The  payment,  for  this  purpose,  must  date  from 
such  appropriation  of  the  money  of  complainant,  or  his  loss  at  that  time  in 
tiie  transaction. 

It  is  also  insisted  that  there  can  be  no  recovery  in  this  case,  because  there 
was  no  "wager  upon  the  game;"  and  that  this  is  essential  to  constitute  the 
"wager"  referred  to  in  the  statute.  The  terms  of  the  statute  answer  this 
position.  It  is  not  a  "  wager  upon  a  game"  for  which  recovery  is  authorized. 
The  plain  language  is  that  money  "lost  upon  any  game"  or  "wager"  may  be 
recovered.  Mr.  Bonner  defines  a  "wager"  to  be  "a  contract  by  which  two 
parties  or  more  agree  that  a  certain  sum  of  money,  or  other  thing,  shall  be 
paid  or  delivered  to  one  of  them  on  the  happening  or  not  happening  of  an  un- 
certain event."  If  for  the  word  used  in  the  statute  this  detinition  was  sub- 
stituted, there  could  be  no  doubt  of  the  right  of  recovery.  It  would  be  a 
strange  construction  by  which  the  statute  should  be  deprived  of  its  effect  by 
refusing  assent  to  the  definition  of  its  terms.  Contracts  of  this  character  are 
clearly  provided  for,  in  letter  and  spirit,  by  the  words  used,  and  are  obviously 
within  the  mischief  intended  to  be  suppressed.  This  is  a  sufficient  answer, 
without  pursuing  the  argument  made  in  this  connection  by  defendants*  coun- 
sel, that  a  wager  is  not  an  indictable  offense,  within  the  meaning  of  the 
gaming  law,  under  which  merely  betting  on  horse-races  and  elections  was 
not,  and  therefore  money  lost  on  a  wager  is  not  recoverable  under  the  statute. 
But,  if  it  were  necessary,  we  would  have  no  hesitation  in  holding  that  such 
wagering  contracts  as  those  disclosed  in  this  case  were  gaming,  in  th^  sense 
of  the  statute.  It  is  now  settled  in  this  state  that  gaming  is  not  confined  to 
"playing  at  any  game  of  hazard  or  address  for  money,"  etc.,  in  the  ordinary 
sense  of  these  words,  as  used  in  Code,  §  5688;  but  that  it  is  "any  agreement 
between  two  or  more  persons  to  risk  money  or  property  on  a  contest  or  chance 
of  any  kind,  where  one  must  be  gainer  and  the  other  loser."  Bell  v.  8tate,  5 
Sneed,  507;  Buhanks  v  State,  3  Heisk.  488-490. 

The  first  of  these  cases  is  an  indictment  sustained  for  gaming,  against  Bell 
for  receiving  money  in  "a  scheme  denominated  *  a  gift  enterprise; '"  and  the 
last  is  another  held  good  against  Eubanks  for  taking  money  as  consideration 
for  sale  of  a  prize  candy  package.  It  matters  not  what  the  unlawful  device 
is  upon  which  the  money  is  received  as  a  hazard;  it  is  gaming.  The  sirgu- 
ment  established  in  this  record  was  not  gaming  before  the  act  of  1883,  c.  251; 
and  that  this  act  was  a  legislative  declaration  to  that  effect  is  not  sound  for 
two  reasons:  First.  Because  that  act  did  not  declare  that  the  dealing  in  fut- 
ures, when  neitTier  party  intended  a  real  purchase  or  sale,  was  gaming,  for  it 
always  had  been  so.  Second.  It  declared  that  thereafter  such  dealing  should  be 
gaming  "if  either  of  the  contracting  pai-ties,  dealing  simply  for  the  margin,  or 
on  the  prospective  rise  or  fall  of  prices,  had  no  intention  or  purpose  of  mak- 
ing actual  delivery,  or  receiving  the  property  or  thing  in  specie."  Acts  1883, 
p.  331 .  Before  the  passage  of  this  law,  such  a  transaction  as  dealing  in  futures, 
of  itself,  was  not  unlawful,  nor  was  it  unlawful  unless  it  was  the  intent  of 
both  parties  that  there  should  be  no  real  purchase  or  delivery.  This  act  was 
intended  to  make  it  unlawful  if  either  had  no  intention  of  effectuating  a  real 
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purchase  or  sale.  It  was  designed  to  suppress  the  evil  of  dealing  in  futures, 
and  limit  such  operations  to  bona  flde  sales  and  purchases  by  those  who  wished 
to  sell  to  those  who  wished  to  buy.  In  making  the  seller  responsible  for  the 
intent  of  the  buyer,  and  the  buyer  responsible  for  the  intint  of  the  seller,  it 
Intended  to  suppress  gambling  by  confining  the  business  of  buying  and  sell- 
ing for  future  delivery  in  such  limits  as  would  practically  preclude  the  possi- 
bility of  it.  The  bona  flde  dealer  can  still  operate,  but  he  cannot  do  so  upon 
any  terms  which  do  not  protect  the  community  against  the  pernicious  and 
ruinous  speculation  in  the  rise  and  fall  of  prices.  He  is  obliged,  for  his  own 
safety,  as  this  act  provides  extreme  penalties,  to  avoid  the  speculator,  and  buy 
only  for  the  legitimate  demands  of  necessity  and  trade. 

The  unreported  case  of  Wallace  v.  State  is  cited  as  an  authority  to  show 
that  this  court,  in  discharging  the  defendant  under  commitment  for  con- 
tempt for  refusing  to  answer  before  the  grand  Jury  in  relation  to  certain  deal- 
ings in  futures  at  Shelby ville,  thereby  declared  that  these  contracts  under 
consideration  were  not  gaming.  The  statement  of  the  proposition  by  coun- 
sel in  his  brief  is  as  follows:  **The  judge  charged  the  grand  jury  that  dealing 
in  futures  was  gaming,  within  our  statutes,  and  thereupon  summoned  Wallace 
before  them.  He  refused  to  disclose  the  names  of  tlie  dealers.  The  court 
imprisoned  him  for  contempt.  He  applied  for  a  writ  of  Jiabeas  eorpua,  and 
the  case  finally  reached  the  supreme  court,"  and  the  prisoner  was  discharged. 
Upon  this  statement  the  judgment  of  this  court  was  manifestly  correct,  no 
matter  what  unreported  reasons  were  assigned  for  it;  he  holding  that  "deal- 
ing in  futures''  was  not  gaming  per  se,  as  charged  by  the  circuit  judge.  The 
court  there  held  no  more  than  we  have  here  held.  The  defendant,  it  seems, 
was  being  examined  generally,  upon  assumption  of  a  right  to  have  such  ex- 
amination generally  made,  with  no  charge  of  any  unlawful  dealing  (which 
would  have  been  gambling)  pending  before  the  grand  jury,  upon  which  they 
were  expected  to  find  an  indictment  or  presentment.  His  commitment  for 
contempt  was  therefore  unauthorized,  and  his  discharge  clearly  proper.  This 
is  the  extent  to  which  the  judgment  in  that  case  can  be  looked  to,  and  to  no 
other  purpose.    It  is  authority  for  this,  and  no  more. 

The  final  defense  in  this  case  was  one  of  settlement.  The  defendants  in- 
sisted that  they  had  made  a  settlement  with  their  agent,  Shoff ner,  at  his  and 
complainant's  instance,  and  that  complainant  agreed  that  if  such  settlement 
was  made  as  it  was  afterwards  done,  that  such  settlement  sliould  operate  to 
discharge  defendants  of  liability  to  complainant.  Several  of  the  defendants 
so  testify,  but  complainant  and  Shoftner  deny  it,  and  gave  some  reasons  for 
support  of  their  version  of  it  which  are  of  much  weight.  We  are  entirely 
content  to  hold  that,  as  against  their  evidence,  the  defendants  have  not  made 
out  the  defense  of  settlement.  The  chancellor  decreed  against  defendants. 
Three  of  them,  Sulzbacher,  Graves,  and  Mason,  appealed. 

The  judgment  must  be  affirmed  with  costs. 


Dunn,  by  Next  Friend,  v.  Bell  and  others. 
{Supreme  Oottrt  of  Tetmeese.) 

1.   CO!rrRACT-~GAMBLIKO-~I>BALINO  IN   "FOTURES." 

Contracts  purporting  on  their  face  to  be  contracts  of  purchase  or  sale  of  grain, 
stock,  or  other  property,  to  be  delivered  at  a  fiiture  day,  but  ander  wliich  neither 
of  the  parties  intends  to  buy  or  sell  real  products,  but  both  intend  at  the  time  of 
making  the  contracts  to  close  them  by  a  settlement  of  differences  merely,  are  gam- 
bling or  wagering  contracts,  and  are  illegal  and  void.' 

1  As  to  the  validity  of  contracts  for  dealing  in  futures,  see  Bangs  v.  Hornick,  30  Fed. 
Rep.  97 ;  Beadles  v.  McElrath,  (Ky.)  3  S.  W.  Sep.  152,  and  note. 
See,  also,  McGrew  v.  City  Produce  Exchange,  a»Ue,  3S.  ^.^.^.^^^  ^^  GoOqIc 
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2.  SaXK— FORXION  MABKxn. 

The  &ct  that  wagering  oontracta,  such  aa  dealings  in  "fatares/*  are  made  with, 
reference  to  markets  in  foreign  cities,  and  beyond  the  control  of  the  parties  to  such 
wagers,  does  not^ffect  the  validity  or  invalidity  of  such  contracts. 

3.  Same— AoBNT— Liability  or  Gohfedebates. 

Where  several  confederate  together  for  an  unlawful  purpose,  e.  g.^  stock  gam- 
bling or  dealing  in  '* futures,"  the  acts  of  one  selected  to  transact  the  unlawful 
business  are  the  acts  of  all,  and  each  confederate  is  severally  and  jointly  liable- 
therefor. 

4.  Samb— Suit  by  Wive— Limitatioh. 

A  suit  by  the  wife  of  one  who  deposits  money  or  property  in  pursuanoe  of  a  gam* 
ing  or  wagering  contract,  to  recover  the  same  of  the  other  party  to  such  illegal  con- 
tract, is  not  barred  by  the  90-dav8  statute  of  limitation,  (Code  Tenn.  2440,)  but  may 
be  brought  within  12  months  after  the  expiration  of  the  90  days.    Id.  2441. 

5.  LixiTATioK  or  AcrioKs-~SiT-OFr. 

The  right  of  set-off  accrues  when  an  action  is  commenced,  and  is  not  barred  by 
the  statute  of  limitations,  even  though  not  pleaded  within  the  statutory  time, 
where  the  right  of  action  is  not  barred,  and  the  claim  sued  on  and  the  set-off  both 
arise  out  of  the  same  transaction. 

Appeal  from  chanceiy  court,  Davidson  county. 

/.  2>.  Qoodpaaiwre  and  W.  B.  Bates,  for  oomplainaQt»  Dunn.  Bast  <fe  Foggt. 
for  defendants. 

Caldwell,  J.  The  origin,  nature,  and  result,  thus  far,  of  this  litigation,, 
appears  from  the  report  of  the  commission  of  referees,  which  is  as  follows: 

**TiNNON,  B.  This  is  a  case  in  which  the  complainant's  husband  bet  and 
wagered  bis  money  with  the  defendants  in  margins  upon  the  rise  or  fall  ia 
the  price  of  certain  commodities  in  the  market  at  a  future  day.  The  com* 
plainant's  husband  lost  his  money,  9693.70,  in  these  gambling  and  wagering 
contracts,  and  she  filed  this  bill  against  the  defendants,  who  got  tlie  money, 
within  12  months  from  the  date  of  the  transactions  to  recover  it  from  them. 
The  chancellor  was  of  opinion  and  decreed  as  follows:  <  It  further  appears  to 
the  court  that  the  defendants  made  various  wagering  contracts  in  '*f  utures" 
with  M.  C.  Dunn,  the  husband  of  the  complainant,  and  that  said  contracts 
were  purely  wagering  or  betting  contracts  on  the  rise  or  tail  of  the  grain, 
cotton,  or  stock  markets,  without  any  intention  on  the  part  of  either  party  to 
the  contracts  to  handle  or  deliver  any  real  article.'  The  chancellor  granted 
a  decree  in  favor  of  the  complainant  against  the  defendants  for  the  money 
lost,  and  interest,  9749.20.  The  decree  is  clearly  correct,  upon  the  law  and 
the  facts  of  the  case,  except  the  set-off  of  $178.65  claimed  by  the  defendants, 
which  we  think  should  have  been  allowed.  The  proof  shows  that  the  com- 
plainant's husband,  while  be  was  losing  his  <  margins, '  won  that  amount  from 
the  defendants.  The  defendants'  right  to  plead  the  set-off  attached  when  the 
bill  was  Hied  against  them,  and  they  were  not  barred  by  the  90-days  limita- 
tion, altliough  their  answer,  claiming  the  set-off,  was  not  filed  within  that 
time.  <  The  bringing  of  a  suit  by  one  party  saves  from  the  operation  of  the 
slat  u  te  all  such  claims  of  the  defendant  as  are  properly  the  subject  of  set-off,  and 
which  are  in  fact  pleaded  as  a  set-off  in  the  action.'  Wood,  Lim.  601;  Will- 
ianut  v.  Lenoir,  8  Baxt.  396;  Ord  v.  Ruspini,  2  £sp.  569. 

'*It  is  earnestly  insisted,  however,  that  the  contracts  to  buy  <  futures'  in  this 
case  are  not  within  the  statute  authorizing  the  losing  party  to  recover  back 
the  money  put  up  and  lost  <  in  margins.'  We  think  the  contracts  are,  under 
the  proof  in  the  case,  within  the  letter  as  well  as  within  the  evil  intended  to 
be  remedied  by  the  statute.  The  facts  are  that  when  the  dealer,  M.  C.  Dunn» 
concluded  upon  which  side  he  would  put  up  his  margin, — whether  he  would 
risk  it  upon  the  rise  or  fall  of  the  article  named. — he  signed  and  delivered  to 
the  defendants  a  written  order  to  buy  or  sell  the  article  named  upon  his  ac- 
count, at  the  price  named,  to  be  delivered  at  a  future  d^  specifieds  and  the 
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defendants,  at  the  same  time,  delivered  to  him  a  written  contract  that  they 
Juid  bought,  or  Tiad  sold,  the  article  upon  his  account,  to  be  delivered  at  a 
future  day  named  in  the  contract.  The  contract  then  states  the  amount  of 
the  mai^n  put  up,  and  recites  conditions  upon  which  it  would  be  lost,  and 
the  contract  closed.  The  proof  is  conclusive  that  the  defendants  did  not  buy 
or  sell  the  articles  named  in  the  contract,  and  that  neither  party  intended  at 
any  time  to  buy,  sell,  deliver,  or  receive  the  articles  specified;  but  intended 
simply  to  settle  by  the  *  difference'  in  the  price  of  the  article  in  the  market 
when  the  contract  was  made  and  the  price  on  the  day  named  for  delivery. 
This  leaves  nothing  in  the  transaction  but  a  '  naked  wager'  upon  the  rise  or 
fall  of  the  article  in  the  market.  We  think  the  margins  put  up  under  these 
contracts  are  as  clearly  wagers  as  can  be  conceived,  pernicious  in  the  extreme, 
and  void,  both  by  statute  and  public  policy. 

"We  have  heretofore  considered  the  questions  involved  in  these  bucket^ 
shop  cases,  giving  the  reasons  and  citing  the  authorities  for  our  opinion,  but, 
in  deference  to  the  earnest  and  able  argument  of  the  defendants'  counsel  in 
this  case,  we  will  again  briefly  state  the  ground  of  our  conclusion. 

"The  Code,  under  the  general  head  'Void  Contracts,'  and  under  the  special 
head  'Gambling  and  Wagering  Contracts,'  provides  as  follows: 

"  •  2488.  All  contracts,  founded  in  whole  or  in  part  on  a  gambling  or  wager^ 
ing  consideration,  shall  be  void  to  the  extent  of  such  consideration. 

"•2439.  No  money  or  property  of  any  kind,  won  by  any  species  or  mode  of 
gaming,  shall  be  recovered  by  action. 

"•2440.  Moreover,  any  person  who  has  paid  any  money,  or  delivered  any- 
thing of  value,  lost  upon  any  game  or  wager,  may  recover  such  money,  thing, 
or  its  value,  by  action  commenced  within  ninety  days  from  the  time  of  such 
payment  or  delivery.' 

"•5705.  All  laws  made  for  the  prevention,  discouraging,  or  suppression  of 
gaming  shall  be  construed  as  remedial,  and  not  as  penal,  statutes,  and  no  pre- 
sentment or  indictment  in  such  case  shall  be  quashed  for  want  of  form.' 

"Bonvier  defines  a  •wager'  as  follows:  'Wager.  A  bet;  a  contract  by 
which  two  parties  or  more  agree  that  a  certain  sum  of  money,  or  other  thing, 
shall  be  paid  or  delivered  to  one  of  them  on  the  happening  or  not  happening 
of  an  uncertain  event.'  The  whole  current  of  authority  now  is  that  contracts 
Just  such  as  these  in  this  record,  under  the  same  state  of  facts,  are  gambling 
and  wagering  contracts,  and  void,  both  by  statute  and  public  policy.  We 
have  no  doubt  whatever  that  the  legislature,  in  enacting  the  chapter  in  the 
Code  entitled  'Yoid  Contracts,'  intended  to  declare  all  contracts  and  transac- 
tions  of  the  character  of  those  in  this  record  •  gambling  and  wagering  con« 
tracts,'  and  intended  to  empower  the  losing  party,  his  wife  or  creditor,  to  re-^ 
cover  the  money  thus  lost  from  the  other  party.  The  construction  of  the  penal 
statute  against  gambling,  fCode,  §  5688,)  using  the  words  <play  at  any  game 
of  hazard  or  address,'  and  the  cases  defining  gaming  under  that  statute,  have 
no  application  to  the  questions  in  this  case.  The  chapter  of  the  Code  above 
recited,  over  the  head  of  •  Gaming  and  Wagering  Contracts,'  was  simply  in* 
tended  to  provide  a  remedy  for  the  losing  party  in  all  contracts  void  as  gam- 
ing or  wagering  contracts,  to  recover  back  the  money  thus  lost.  We  will 
cite  some  of  the  cases  and  authorities  which  we  have  considered,  and  which 
sustain  our  conclusions  upon  the  questions  in  this  case:  Marshall  v.  Thrus^ 
ton,  8  Lea,  740;  Trwin  v.  Williar,  110  U.  S.  499,  508.  4  Sup.  Ct.  Rep.  160; 
Dif:k9on  V.  Thomas,  97  Pa.  278;  Lyon  v.  Culbertson,  83  111.  88;  Barnard  v.. 
Backhofis,  52  Wis.  593,  6  N.  W.  Rep.  252,  and  9  N.  W.  Rep.  595;  Story  v.- 
Salomon,  71  K.  Y.  420;  Love  v.  Harvey,  114  Mass.  80;  Dos  Passes,  Stock- 
brokers, 410,  477;  2  BenJ.  Sales,  714. 

"Mr.  Justice  Matthews,  delivering  the  opinion  of  the  court  in  Irtcin  v, 
WiUiar,  above  cited,  says :  •  The  generally  accepted  doctrine  in  this  country  is, 
as  stated  by  Mr.  Benjamin,  that  a  contract  for  the  sale  of  goods  to  be  delivered 
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at  a  f  ature  daj  is  valid,  even  though  the  seller  has  not  the  goods,  nor  any  other 
means  of  getting  them  than  to  go  into  market  and  buy  them;  but  such  a  con- 
tract is  only  valid  when  the  parties  really  intend  and  agree  that  the  goods  are 
to  be  delivered  by  the  seller,  and  the  price  to  be  paid  by  the  buyer;  and  if, 
under  the  guise  of  such  a  contract,  the  real  intent  be  merely  to  speculate  in 
the  rise  or  fall  of  prices,  and  the  goods  are  not  to  be  delivered,  but  one  party 
is  to  pay  to  the  other  the  difference  between  the  contract  price  and  the  market 
price  of  the  goods  at  the  date  fixed  for  executing  the  contract,  then  the  whole 
transaction  constitutes  nothing  more  than  a  wager,  and  is  null  and  void.' 

''The  English  statute  (8  A;  9  Yict.  c.  109,  §  18)  is  similar  to  ours,  using  the 
words,  'contracts,'  by  way  of  gaming  or  wagering,  shall  '  be  null  and  void;' 
and  the  courts  there  uniformly  hold  that  contracta  like  these  in  this  record  are 
within  the  statute. 

**€hrizewoad  v.  Blane^  11  C.  B.  526,  was  an  action  on  a  contract  for  the 
future  delivery  of  railway  shares;  and  Jervis*  0.  J.,  left  it  to  the  jury  to  say 
what  was  the  plaintiff's  intention*  and  what  was  the  defendant's  intention,  at 
the  time  of  making  the  contracts;  '  whether  either  party  really  meant  to  pur- 
chase or  sell  the  shares  in  question,  —  telling  them,  if  they  did  not,  the  con- 
tract was,  in  his  opinion,  a  gambling  transaction  and  void.'  The  ruling  was 
held  to  be  correct.  But  certainly  we  need  not  multiply  authorities  upon  the 
question.  The  statute  is  plain,  and  the  evil  to  be  suppressed  is  rank,  and  is 
corrupting  the  morals  of  the  land.  The  charter  of  incorporation  does  not  cover 
these  transactions,  and  the  defendants  must  be  held  liable  individually,  as  con- 
federates in  unlawful  transactions. 

"We  recommend  that  the  chancellor's  decree,  modified  as  above  indicated, 
be  affirmed,  but  the  complainant  should  pay  the  cost  of  the  appeal. 

"Caldwell  and  Eakin,  BR.,  concur." 

The  defendants  filed  five  exceptions  to  the  report: 

1.  "Because  the  court  failed  to  report  that  the  alleged  contracts  were  made 
upon  the  rise  and  fall  of  the  New  York  and  Ciiicago  markets,  and  that  tlie 
defendants  or  complainant  had  no  control  over  the  said  markets."  Tlie  re- 
port does  fail  as  assumed  in  this  exception;  but  that  is  wholly  immaterial. 
That  the  contracts  of  the  parties  were  made  with  reference  to  markets  In 
other  cities,  and  beyond  their  control,  cannot  affect  the  validity  or  invalidity 
of  those  contracts,  and  the  liabilities  flowing  therefrom. 

2.  "Because  the  court  failed  to  report  that  the  defendant  is  an  incorporated 
company,"  etc  The  bill  is  not  filed  against  "an  incorporated  company, "  and 
no  such  creature  is  before  the  court  as  a  defendant.  Certain  individuals  are 
sued  as  persons  "trading  under  the  name  of  the  *  Tennessee  Brokerage  Asso- 
ciation,'" but  no  effort  is  made  to  sue  a  corporation.  The  persons  sued  an- 
swer jointly,  as  individuals,  making  no  reference  to  "an  incorporated  com- 
pany." The  bill  of  exceptions  recites  that  it  was  agreed  by  counsel  "that 
the  charter  of  the  *  Tennessee  Brokerage  Association '  be  read  as  evidence;" 
but  no  such  charter  appears  in  the  transcript.  The  bill  of  exceptions  paren- 
thetically states:  "This  charter  referred  to  was  never  filed." 

8.  "Because  they  do  not  report  that  said  transactions  •  *  *  were  legit- 
imate, and  not  gambling  or  wagering  transactions."  The  report  statfs  the 
facts  of  the  case  correctly  witli  reference  to  the  transactions  mentioned 
therein,  and  properly  applies  the  law  to  them.  That  neither  party  intended 
to  buy  or  sell  real  producte,  and  that  both  parties  intended,  at  the  time  of 
making  the  several  contracts,  to  close  them  by  a  settlement  of  differences 
merely,  is  well  established  by  the  proof;  and  the  authorities  cited  sustain  the 
proposition  that  such  contracts  are  gambling  or  wagering,  and  therefore  ille- 
gal and  void.  In  accord  is  the  late  case  of  Beadles  v.  Ownby,  16  Lea,  424; 
also  Fortenbury  v.  State,  1  S.  W.  Bep.  60. 

The  fourth  and^fth  exceptions  are  that  such  contracts  are  reported  to  be 
^'within  the  meaning  of  section  2440  of  New  Code,"  wheu/^e  contrary 
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should  have  been  reported.  Upon  this  point  the  report  sustains  itself,  and 
we  need  add  nothing  to  it.  The  same  construction  is  given  in  an  opinion  de- 
livered to-day  by  Judge  Snodgrasb  in  JfcGrew  v.  Produce  ExeJuinge,  ante^ 
38.  The  commission  cited  no  authority  for  its  holding,  at  the  conclusion  of 
the  report,  that  "the  defendants  must  be  held  liable  individually,  as  confed- 
erates in  unlawful  transactions."  Kevertheless  that  proposition  of  law  is 
sustained  by  authority,  both  in  cases  of  criminal  and  in  cases  of  civil  liability. 
Judge  Carton  said,  in  State  v.  Smith:  **It  is  insisted  that  those  who  en- 
courage and  promote  gaming  are  not  subject  to  indictment  by  the  act  of  1803. 
This  is  clearly  a  mistake,  for  two  reasons.  Let  us  put  a  case:  Say  four  per- 
sons sit  down  to  play  loo.  One  of  the  parties  bets  nothing  himself,  but  plays 
for  another.  Here  he  who  plays  encourages  the  match,  without  betting. 
So.  adopt  the  construction  contended  for,  neither  is  indictable;  still,  in  point 
of  fact,  they  are  l)Oth  guilty  of  gaming.  In  offenses  inferior  to  felony,  there 
are  no  accessories.  All  concerned  in  their  commission  are  principals." 
2  Yerg.  273.  This  language  is  quoted  and  approved  in  Howlett  v.  State,  5 
Yerg.  153,  for  the  purpose  of  holding  one  who  did  not  bet  himself,  but  played 
cards  with  others,  whom  he  knew  to  be  betting,  guilty  of  encouraging  and 
promoting  gaming. 

In  Lear  v.  McMiUen,  17  Ohio  St.  469,  the  court  said:  ^^If  the  plaintiffs  in 
error  were  in  fact  engaged  in  maintaining  and  carrying  on  an  illegal  business 
of  gaming,  it  is  not  for  t?iem  to  set  up  the  illegality  of  the  business,  or  of  the 
contract  between  them,  to  defeat  their  Joint  liability.  It  is  a  weU-known 
rule  of  law  that,  when  an  illegal  conspiracy  is  proven,  the  acts  of  each  con- 
spirator are  held  as  the  acts  of  all.  It  is  true  their  iUegal  contract  is  not  bind- 
ing hetwten  them,  but  it  is  binding  upon  them.  It  gives  no  legal  rights^  but 
it  imposes  upon  them  legal  liabilities.  Having  established  their  joint  pro- 
prietorship, the  defendant  in  error,  by  proving  t?ie  receipt  of  money  by  one, 
proved  its  receipt  by  all,  and  entitled  himself  to  a  joint  recovery  against  all. 
The  real '  winners '  of  the  money  are  the  proprietors  of  the  business,  who,  by 
the  terms  of  the  contract  between  them,  no  matter  if  it  be  an  iUegal  con- 
tract, are  to  furnish  the  funds,  pay  the  losses,  and  receive  the  winnings.  The 
dealer  is  their  agent,  and  they  are  estopped  from  denying  his  power  to  bind 
them.  His  winnings  are  their  winnings,  and  his  receipt  of  money  won  is 
their  receipt.  Any  other  construction  of  the  law  would  render  it  utterly  in- 
effective. It  would  only  be  necessary  to  put  forward  an  irresponsible  dealer 
in  order  tluit  the  real  gamblers,  who  grow  rich  by  his  winnings,  might  evade 
the  law.  This  would  be  to  hold  the  nominal  party,  and  let  the  real  party  es- 
cape,— ^to  convict  the  « dealer,'  and  acquit  the  doUfble  dealer.  It  would  be  of 
little  avail  to  stt  aside  the  'game'  by  which  the  plaintiff  has  been  defrauded 
of  his  money,  and  allow  him  to  recover  it  back,  and  yet  allow  the  deeper  game, 
by  which  the  law  itself  is  to  be  defrauded  of  its  purpose,  to  have  its  intended 
effect." 

It  cannot  be  seriously  controverted,  in  the  face  of  this  record,  that  the  de- 
fendants were  having  the  business,  detailed  in  the  report,  conducted  for  their 
benefit.  That  such  was  tlie  fact  ip  not  denied  by  any  exception  to  the  report; 
nor  could  it  have  been  successfully  denied  by  exception  or  otherwise.  That 
they  did  not  make  the  contracts  themselves  in  person  with  Dunn  is  of  no  im- 
poi-tance.  The  acts  of  one  Uerndon,  whom  they  put  forth  for  that  purpose, 
were  their  acts,  for  which  they  are  individually  and  jointly  liable.  The  bill 
is  in  time  as  to  all  of  the  items  allowed  by  the  chancellor,  though  such  items 
were  not  lost  within  **ninety  days"  next  before  the  tiling  of  the  bill.  This  is 
the  suit  of  the  wife,  by  next  friend,  to  recover  money  lost  by  her  husband. 
It  is  only  the  party  losing  the  money  who  must  sue  within  *' ninety  days;" 
but  suit  by  or  on  behalf  of  the  wife  is  not  barred  if  brought  "after  the  expi- 
ration of  the  ninety  days,  and  within  twelve  months  thereafter."  Itow  CodB, 
g  2441.  gitized  by  tiOOgle 
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The  chancellor  improperly  refused,  and  the  commission  properly  allowed, 
the  defendants  the  set-off  claimed  by  them.  The  reason  and  authority  for  its 
holding  are  stated  in  the  report.  All  exceptions  are  oyerruied,  the  report  is 
xonflrmed,  and  decree  of  the  chancellor  is  modified  accordingly. 


Bagwell  f>.  MoTighb. 

(Supreme  Court  of  Tennessee.    April  Term,  1887.) 

H,  Appxai/— FoBKiON  8TATDTE— Judicial  Notick. 

Where  evidence  Is  offered  on  the  trial  as  to  the  statute  law  of  another  state,  and 
the  bill  of  exceptions  shows  that  fact,  the  statute  itself  need  not  (unless  by  direc- 
tion of  the  circuit  judge)  be  transcribed  into  the  record,  but  the  supreme  court  may 
take  judicial  notice  of  it  Code  Tenn.  {  4664.  But,  if  such  evidence  is  not  offered 
below,  the  appellate  court  will  not  take  such  notice,  where  the  result  will  be  to  put 
the  court  below  in  error. 
2.  Statutes— FoRKiGH  State— Judicial  Notice. 

In  Tennessee  the  trial  court  cannot  take  judicial  notice  of  the  statute  law  of  an- 
other state.    What  it  is  must  be  proyed,  or  t^e  court  must  decide  upon  the  pre- 
sumption that  the  foreign  law  is  the  same  as  the  law  of  Tennessee.^ 
^.  Limitatioh  op  Actions— Fobbioh  Statute- Bueden  of  Proof. 

A  plaintiff  seeking  to  avoid  the  bar  of  the  statute  of  limitations  of  a  sister  state 
must  show  what  that  statute  is,  or  the  court  will  presume  that  it  is  the  same  as  that 
of  Tennessee;  and,  if  the  claim  would  be  barred  by  the  home  statute,  the  defense 
will  prevail.* 

Error  to  circuit  court,  Bhelby  county. 

T.  B.  Bdgington,  for  plaintiff  in  error.  Morgan  db  McFarland,  for  de- 
tf  endant  in  error. 

Skodgbass,  J.  Bagwell  and  McTighe  both  resided  in  St.  Louis,  Missouri, 
•on  the  sixteenth  December,  1874,  on  which  date  the  latter  executed  to  the 
ioimer  the  following  note: 

"St.  Louis,  Mo.,  December  16,  1874. 
"Sixty  davs  after  date  I  promise  to  pay  to  the  order  of  Robt.  Bagwell  fifty 
-dollars,  (65Q,)  at  American  Financial  Corporation,  for  value  received,  with 
interest  from  date  at  the  rate  of  10  per  ct.  per  annum. 

"J.  S.  McTlOHE." 

This  note  is  «ued  on  in  this  action,  suit  having  been  brought  in  Shelby 
^county  on  the  eleventh  February,  1885.  The  place  of  payment  designated  in 
the  note  was  in  St.  Louis,  Missouri.  Plain tiif  still  resides  in  that  state,  but 
defendant  becaine  a  resident  of  Tennessee  in  July,  1884.  The  defense  is  the 
tstatute  of  limitations  of  six  years,  and  this  plea  was  sustained  by  the  circuit 
judge.  Plaintiff  appealed  in  error.  He  insists  that  the  action  was  not  barred 
in  Missouri^  where  the  contract  was  executed,  and  where  defendant  resided, 
with  temporary  absence  or  residence  in  Arkansas;  that,  under  the  Missouri 
statute,  10  years'  time  is  required  to  form  a  bar,  and  this  period  had  not 
^elapsed  from  the  .date  of  the  maturity  of  the  note,  February  16,  1875,  to  date 
^f  commencement  of  this  suit,  February  11, 1885. 

There  was  no  evidence  offered  below  as  to  what  the  Missouri  statute  was, 
;and  the  court  must  have  presumed  it  to  be  the  same  as  our  own.  Lewis  v. 
Woocifolfc,  2  Baxt.  26.  Had  such  evidence  been  offered,  and  the  bill  of  ex- 
^^eptions  made  to  show  it,  the  law  need  not  (unless  by  direction  of  the  circuit 
judge)  have  been  transcribed  into  the  record,  but  this  coui*t  might  take  judl- 
<cial  cognizance  of  it.    Code,  §  4554.    But  it  is  only  when  so  offered  in  evi- 

>  See  Chicago  &  A.  (R.  Co.  v.  Wiggins  Ferry  Co.,  7  Sup.  Ct.  Rep.  398;  Renaud  v.  Ab- 
'bott,  6  Sup.  Ct.  Rep.  1194;  Hanley  v.  Donoghne,  Id.  242;  McLeod  v.  Connecticut  <&  P. 
R.  Co.,  (Vt.)  6  Atl.  Rep.  64S;  Harris  v.  Grand  Trunk  Ry.,  (R.  I.)  5  Atl.  R^.  905;  Leath- 
<erwQod  v.  Sullivan,  (Ala.)  1  South.  Rep.  718.  Digitized  by  LjOOQ IC 
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denoe  below  that  this  court  is  reqaired  to  take  such  notice  of  the  law  of  an- 
^other  state,  and  it  will  never  do  so  for  the  purpose  of  putting  the  inferior 
court  in  error.    Such  action  by  this  court  would  practically  rep^  the  statute. 

The  inferior  court  is  required  to  have  evidence  of  what  such  law  is  before 
it,  in  order  to  act  upon  it,  and  is  not  allowed  to  take  judicial  notice  of  foreign 
law.  The  parties  chose  to  bring  no  such  evidence.  The  result  is,  the  court 
below  must  decide  upon  the  presumption  that  the  foreign  law  is  the  same  as 
•our  own,  and  determine  the  case  accordingly.  It  has  done  right, — done  pre- 
cisely what  the  law  requires;  and  yet,  upon  an  appeal,  using  the  same  record, 
this  court,  if  it  must  In  all  cases  take  judicial  notice  of  such  law,  would  be 
required  to  reverse  the  case,  deciding  in  so  doing  that  the  inferior  court  had 
-done  right  in  determining  the  case  as  it  had,  and  yet  that  such  determination 
was  erroneous.  A  construction  leading  to  this  result,  doing  such  injustice 
to  the  inferior  court  as  well  as  litigants  therein, — applying  one  law  to  facts 
below,  and  another  here,  and  changing  results  according  to  the  court  in 
which  the  liti^tion  ended, — ^is  manifestly  improper. 

In  several  of  our  cases  the  question  has  been  noticed,  and  reserved;  and  in 
one  {SJierron  v.  HaU,  4  Lea,  500)  it  was  intimated  that  the  court  might  take 
judicial  notice  of  the  laws  of  other  states  in  all  cases,  whether  the  laws  were 
proven  or  not;  but  this  point  was  not  decided  in  that  or  any  other  case,  and 
we  have  no  hesitation  in  holding  the  contrary.  In  the  absence  of  evidence 
offered  below,  this  court  will  presume,  as  the  inferior  court  must,  that  the 
law  of  another  8t«te  is  the  same  as  that  of  our  own.  Lewis  v.  Woocffolk, 
2  Baxt.  26.  This  does  away  with  the  necessity  of  discussing  section  8458  of 
the  Code,  and  attempting  to  harmonize  the  several  cases  arising  thereunder. 
Section  3480  provides  that,  ''where  the  statute  of  limitations  of  another  state 
or  government  has  created  a  bar  to  an  action  upon  a  cause  accruing  therein, 
while  the  party  to  be  charged  was  a  resident  in  such  state  or  under  such 
government,  the  bar  is  equally  effectual  in  this  state.  **  As  the  cause  of  ac- 
tion in  this  controversy  accrued  in  Missouri,  and  as  more  than  six  years  had 
elapsed  before  defendant  removed  to  this  state  before  the  bringing  of  this 
suit,  presuming  their  statute  to  be  the  same  as  our  own,  the  action  was  there 
iMured,  and  is  here  also. 

The  judgment  must  be  affirmed,  with  costs. 


Chesapeake,  O.  &  8.  W.  R.  Co.  v,  Hiooins. 
{St^i^^ms  Omurt  ^  TenneaBee.    April  8, 1887.) 

1.  CoirrLior  op  L4WB-^TuBiBDionoii— Acnoir  for  Dsath. 

In  an  action  in  Tennessee,  by  the  widow  of  a  locomotive  engineer  against  the 
railroad  company  employing  him,  for  damages  for  the  loss  of  bis  life  in  a  wreck 
of  its  engine  and  train,  the  company  pleaded  to  the  jurisdiction  on  the  grounds  that 
the  plaintilf  s  husband  was  a  resident  of  Kentucky  at  and  before  his  death ;  that 
plaintiff  lived  there;  that  the  greater  part  of  defendant's  road  lay  in  Kentucky; 
and  that  the  contract  by  which  the  deceased  was  employed  was  made  there,  and 
the  engine  placed  in  his  charge  there ;  that  the  breacn  of  duty  on  the  part  of  de- 
fendant, if  any,  had  occurred  In  Kentucky,  and  therefore  plaintiff  could  not  sue  in 
Tennessee.  The  accident  occurred  on  the  part  of  the  road  lying  in  Ten  nessee.  Heldt 
that  the  plea  was  bad,  as  the  road  was  necessarily  operated  at  the  place  of  the  ac- 
cident under  the  Tennessee  charter  and  the  laws  of  that  state. 

2.  New  Tbiai^— Exosmvi  Daxaqu— Afpjbal. 

Deceased,  a  locomotive  engineer,  was  killed  by  reason  of  the  derailment  of  his 
engine  caused  by  a  collision  with  a  bull  on  the  track.  Deceased  was  a  capable  and 
skulful  engineer,  the  engine  was  in  good  order,  and  the  accident  was  unavoidable, 
and  not  the  fault  of  the  company.  A  verdict  of  $500  having  been  found  by  the  jury 
in  favor  of  deceased's  widow,  she  procured  it  to  be  set  aside  on  the  ground  of  in* 
adequacy  of  damages.  On  a  new  trial,  the  verdict  was  $5,000,  from  the  Judgment 
entered  upon  which  the  company  appealed.  Meld^  that  the  judgment  appealed 
from  should  be  reversed,  and  judgment  rendered  for  the  amount  of  the  first  ver- 
dict, with  interest  from  the  date  of  its  rendition,  the  company  to  pay  oosts  accruing 
up  to  that  date,  and  the  plaintiff  all  subsequent  costs. 
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8.  Appkal— -JuDosffKNT— Bjetbbsal. 

The  supreme  court  of  Tennessee  has  the  same  power  to  reyerse  for  error  in  grant- 
ing new  trials,  and  enforce  verdiels  improperly  set  aside,  that  it  has  to  reverse  judg- 
ments rendered  upon  improper  verdicts.    Act  1875,  c.  124. 

Appeal  from  circuit  court,  Shelby  county. 

Holmes  Cummins,  for  Railroad  Co.     Wright  <fe  Folkes,  for  Higgins. 

TuRNET,  C,  J.  The  widow  of  Martin  Higgins  sues  the  railroad  company 
for  damages  resulting  from  the  loss  of  his  life  in  a  wreck  of  its  engine  and 
train.  The  declaration  is  demurred  to  on  two  grounds:  (1)  Higccins,  as  en- 
g1neer»knew  the  condition  of  his  machine,  and  continued  in  its  use  willingly^ 
and  without  objection,  assuming  the  risk  incident  to  such  defects;  (2)  no 
cause  of  action  is  stated.  Suificient  averments  appear  in  the  declaration  to 
overrule  the  demurrers. 

The  defendant  pleaded  not  guilty,  and  that  Martin  Higgins  resided  in  Ken- 
tucky at  and  prior  to  his  deatli;  that  plaintiff  resided  there,  aid  tlie  greater 
part  of  defendant's  road  lay  in  that  state;  that  the  contract  of  employment  of 
Higgins  was  made  in  that  state;  the  engine  placed  in  his  control  there;  the 
breach  of  duty,  if  any,  bad  occurred  there;  and  therefore  plaintiff  could  not 
sue  in  Tennessee.  The  accident  occurred  on  that  part  of  the  road  lying  in 
Tennessee,  where  the  road  must  be  operated  under  its  Tennessee  charter,  and 
the  laws  of  this  state.  The  residence  of  the  deceased,  or  of  the  plaintiff,  will 
not  change  the  rule.  She  Is  as  well  comprehended  in  our  statute  as  a  citizen 
of  the  state. 

There  were  several  trials  of  the  cause  in  the  circuit  oourt.  In  one  there 
was  a  verdict  for  plaintiff  for  (500,  which,  on  her  motion,  was  set  aside;  her 
ground  and  the  reason  of  the  court  being,  ''the  vei-dict  of  the  jury  assessing 
plaintiff*s  damages  as  (500  was  and  is  insufficient  and  inadequate  for  the  loss 
of  her  husband."  The  motion  to  set  aside  was  resisted,  and  a  bill  of  excep- 
tions was  presented  under  the  statute  providing :  "  Where  a  motion  for  a  new 
trial  shall  be  granted  or  refused,  either  party  may  except  to  the  decision  of 
the  court,  and  may  reduce  to  writing  the  reason  offered  for  said  new  trial,  to-^ 
gether  with  the  substance  of  the  evidence  in  the  case;  also  the  decision  of  the 
court  on  said  motion;  and  it  shall  be  the  duty  of  the  judge,  before  whom 
such  motion  is  made,  to  allow  and  sign  the  same;  and  such  bill  of  exceptions 
shall  be  a  part  of  the  record  in  the  case.  It  shall  be  lawful  for  the  appellant 
in  such  case  to  assign  for  error  that  the  judges  in  the  oourt  below  improperly 
granted  or  refused  a  new  trial  therein,  and  the  supreme  court  shall  have  power 
to  grant  new  trials,  or  to  correct  any  errors  of  the  circuit  oourt  in  granting^ 
or  refusing  the  same."     Acts  1875,  c.  124. 

The  effect  of  this  statute  is  simply  to  give  to  this  conrt  the  same  power  to 
reverse  for  error  in  granting  new  trials,  and  enforce  verdicts  improperly  set 
aside,  that  it  has  always  had  to  reverse  judgments  rendered  upon  improper 
verdicts.  Tlie  consideration  of  the  question  in  the  record  arising  under  this 
statute  is  just  the  same  as  it  would  have  been  had  the  court  refused  to  set 
aside  the  verdict  at  the  instance  of  the  plaintiff,  the  defendant  resisting,  and 
the  plaintiff  had  appealed.  To  be  more  explicit,  we  try  the  case  upon  the 
first  record  just  as  if  the  case  had  come  to  us  on  appeal  of  plaintiff.  Ignor- 
ing the  fact  that  the  verdict  and  judgment  on  a  new  trial  was  ;|5,000,  and 
looking  alone  to  the  fact  that  the  verdict  for  (500  is  before  us,  we  look  to  the 
facts  to  ascertain  whether  the  verdict  Wiis  authorized. 

The  facts  are  substantially  the  same  on  both  trials,  and  show  that  de- 
ceased  was  a  capable,  skillful,  and  experienced  locomotive  engineer,  and  ac- 
customed to  running  the  engine  by  the  wreck  of  which  he  lost  his  life;  that 
he  ran  it  from  Louisville  to  Memphis,  drawing  a  pay-car,  and  on  its  return 
from  Memphis,  as  far  as  Brighton,  a  distance  of  30  or  82  miles,  near  which 
latter  point  he  was  derailed  by  collision  with  a  bull  which  was  seen  on  the 


Ark.]  MORROW  V.  m'oregor.  49 

track  only  a  very  few  seconds  before  collision,  and  not  in  time  to  check  the 
train,  and  (as  he  said  to  several  persons)  when  it  was  impossible  to  prevent 
an  accident.  En  route  from  Louisville  he  complained  of  a  want  of  air  to  his 
brakes,  and  at  several  points  dismounted,  and  examined  the  engine,  and 
never  alluded  to  any  other  defect  in  bis  engine.  At  Memphis  he  thought  so 
little  of  this  defect  that  he  made  no  mention  of  it,  until  asked  by  a  master  me- 
chanic if  all  was  right  with  his  engine,  when  he  called  attention  to  the 
trouble,  which  was  remedied.  He  then  tested  it,  and  said  it  was  **all  right.'* 
On  the  same  evening,  as  he  left  Memphis,  and  was  passing  the  mechanic  who 
had  repaired  the  engine,  he  "shouted*'  to  him  it  was  ''all  right."  During  the 
several  days  he  lived  after  receiving  Injuries  he  is  not  shown  to  have  com- 
plained of  any  defect  whatever  in  the  engine,  but  in  several  conversations  he 
attributed  the  accident,  as  we  have  already  s€-3n,  to  the  impossibility  to  so 
check  his  speed  as  to  prevent  the  accident  in  the  short  time  after  discovering 
the  animal  on  the  track.    These  facts  are  in  nowise  controverted. 

It  is  argued  the  pilot  or  cow-catcher  was  loose  and  insufficient,  and  there  is 
some  proof  to  that  effect;  but  the  large  preponderance  of  the  evidence  is  to 
the  reverse.  Several  engineers  and  mechanics,  who  profess  to  speak  from 
personal  observation  and  knowledge,  show  there  was  no  defect;  and  it  is  clear 
that  the  defect  complained  of — looseness  and  closeness  UP  the  track  of  the 
pilot — was  not  the  cause  of  the  derailment.  It  did  not  hang  upon  an  obstruc- 
tion. It  threw  the  animal  into  the  air,  the  animal  fell,  and  was  passed  under 
the  engine,  and  rolled  into  a  ditch ;  the  engine  passing  on  the  road  some  dis- 
tance before  leaving  the  track,  when  it  fell  or  turned  over  on  its  side,  the 
pilot  remaining  fast  to  the  engine,  with  part  of  it  driven  in  the  ground. 

£xi)erts  acquainted  with  the  engine,  and  who  had  run  it  and  repaired  it, 
prove  that  it  was  a  safe  5ne,  and  in  good  condition,  and  that  the  defects  com- 
plained of  did  not  increase  the  danger,  but  only  decreased  the  capacity  of  the 
engine  to  draw.  This  latter  is  proven  by  a  number  of  experienced  mechanics 
and  locomotive  engineers,  disconnected  with  defendant  company;  as  also  that 
the  pilot  was  properly  attached.  The  truth  of  these  is  put  beyond  doubt  by 
the  conduct  and  statements  of  Higglns,  the  competent,  intelligent,  and  faith- 
ful engineer  who  lost  his  life.  The  facts  do  not  make  a  case  for  the  plaintiff; 
the  accident  being  such  as  would  in  all  probability  have  happened  to  any  en- 
gineer. The  verdict  of  the  jury  for  0500  does  not  evince  passion,  prejudice, 
or  corruption  authorizing  the  court  to  set  it  aside.  If  it  shows  feeling  at  all, 
it  is  sympathy  for  the  widow  who  sues. 

The  Judgment  for  $5,000  is  set  aside,  and  a  judgment  rendered  here  for 
$500,  with  interest  from  the  date  of  that  verdict.  The  railroad  will  pay  all 
costs  accruing  before  and  including  the  first  verdict.  Defendant  in  error  will 
pay  all  other  costs* 

FoLKES,  J.,  incompetent,  and  did  not  preside. 


Morrow  v,  McGregob  and  others. 

{Buprerne  Qmrt  of  Arkarmu.    April  16,  1887.) 

ExEcipnoH—8AL»— Validity— PiXTUBBB. 

In  Arkansas  a  sale  by  a  sheriff,  by  order  of  a  court  of  equity,  of  a  cotton-gin  and 
condenser,  together  with  the  gin-house,  made  at  the  court-house  door,  will  not  be 
held  void  because  the  property  was  not  present,  as,  being  a  fixture,  it  is  in  the  nat- 
ure of  real  estate,  and  may  be  sold  as  such. 

Appeal  from  circuit  court,  Boone  county. 

O.  W,  Watkina,  for  appellant.    J,  F.  Wilson^  for  appellees. 

CocKBiix,  C.  J.    This  is  an  action  of  replevin  for  a  cotton-gin  and  con- 
denser, together  with  the  gin-house  in  which  they  are  located.    It  is  conceded 
v.4s.w.no.2 — 4 
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Lluit  they  are  all  personal  property.  The  evidence  is  not  set  out,  but  only  the 
court's  special  finding  of  facts,  which  is  as  follows :  "  That  the  plaintiffs  in  the 
suit  below  were  the  owners  of  said  property,  and  that  they  became  the  owners 
by  virtue  of  a  sale  made  by  the  order  and  judgment  of  the  Boone  circuit  court; 
that  the  sale  was  made  at  the  court-house  door,  in  the  town  of  Harrison,  in 
Boone  county,  as  the  court  directed,  and  that  the  property,  at  the  time  of  the 
sale  thereof,  was  not  present,  but  was  at  the  town  of  Lead  Hill,  in  said 
county,  more  than  twenty  miles  away  from  the  place  of  sale;  that  the  sale 
was  afterwards  reports  to  said  Boone  circuit  court,  and  was  by  said  oourt 
confirmed;  that,  soon  after  the  sale  aforesaid,  the  sheriff  selling  the  same 
placed  the  appellees  in  possession  of  the  property;  and  that  the  defendant  was 
in  the  wrongful  possession  thereof  at  the  time  this  suit  was  brought  against 
him."  Judgment  was  entered  for  the  plaintiffs.  The  defendant  has  ap- 
pealed, and  argues  that  the  sale  of  the  property  through  which  the  plaiutifFs 
derive  title  is  shown  to  be  void  because  the  property  was  not  present  for  the 
lnsi>ection  of  bidders  at  the  time  of  the  sale. 

That  an  ordinary  execution  sale,  by  a  sheriff  or  constable,  of  personal  prop- 
erty', not  present  at  the!* time  of  the  sale,  is  void,  was  determined  in  Kennedy 
V.  Clayton,  29  Ark.  276,  and  Rovxm  v.  Itefeldy  31  Ark.  648.  But  a  sheriff 
who  has  been  aj^inted  to  execute  a  decree  or  order  of  sale  acts  by  virtue  of 
the  order,  and  not  by  virtue  of  the  office  of  sheriff,  and  the  sale  is  the  sale  of 
the  court  when  confirmed.  Such  is  our  understanding  of  the  sale  in  this  case, 
and  there  is  but  slight  analogy  between  it  and  a  sheriff's  ministerial  sale 
under  execution.  In  the  former  class  of  sales,  the  time,  place,  terms,  and 
manner  of  sale,  when  not  prescribed  by  statute,  are  regulated  by  the  court. 
The  court  is  the  vendor.  The  order  of  sale,  like  the  order  of  confirmation,  is 
a  judicial  act,  (Halleck  v.  €hiy,  9  Cal.  181;  Mason  v.  Osgood,  64  N.  C.  467,) 
and  either  or  both  will  be  made  or  refused  as  the  law  or  justice  of  the  case  may 
require,  {Thomason  v.  Craighead,  32  Ark.  391 ;)  and,  like  other  judicial  deter- 
minations, the  orders  are  not  open  to  collateral  attack  except  for  lack  of  ju- 
risdiction to  make  the  order.  Excellent  reasons  may  be  given  why  personal 
property  should  be  within  the  view  of  the  bidders  at  a  public  sale,  and  it  is 
therefore  the  policy  of  the  law  to  require  it ;  but  we  do  not  think  it  would 
be  wise  to  carry  this  policy  to  the  extent  of  declaring  that  it  is  so  far  beyond 
the  power  of  the  chancellor  to  dispense  with  the  presence  of  the  property  as  to 
render  the  action  of  the  court  a  nullity.  The  property  involved  in  this  case 
would  ordinarily  be  fixtures,  ( White  v.  Chaffin,  32  Ark.  59, 70;  see  Foster  v. 
Mabe,  37  Amer.  Dec.  749,  note;)  and  it  partook  of  the  nature  of  real  estate. 
The  court,  in  directing  the  sale,  probably  concluded  that  the  usual  order  for 
the  sale  of  real  estate  would  best  subserve  the  ends  of  justice. 

The  finding  of  facts  does  not  show  that  the  order  directed  the  sheriff  to  sell 
in  the  absence  of  the  property;  but  it  siiows  that  he  was  directed  to  sell  at  the 
court-house  door,  and  the  nature  of  the  property  is  such  that  it  is  improbable 
that  the  court  intended  that  it  should  be  moved  for  the  purpose  of  sale,  and 
this  view  is  sustained  by  the  subsequent  confirmation  of  the  report  of  sale. 
Affirmed. 


St.  Louis,  I.  M.  &  S.  Ry.  v.  Fairbairn. 

{Supreme  Qmri  of  Arkaruag,    March  19,  1887.) 

Railroads— CoKDrrioK  of  Prdcises— Neglioehce. 

A  railroad  is  bound  to  use  ordinary  care  to  keep  the  platforms  at  its  yarions  sta* 
tion-bonses  in  good  repair  and  safe  condition  for  the  use  of  those  who  have  the  legal 
right  to  go  upon  them;  and«  it  appearing  in  this  case  that  the  railroad  was  required 
by  statute  to  post  at  the  nearest  station-house  a  notice  of  the  killing  of  stocic  by 
their  trains,  and  that  one  who  was  missing  a  cow  went  upon  the  platform  of  the 
station  to  read  a  notice  |>oeted  tliere,  talcing  plaintiff  with  him  to  do  the  reading, 
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as  be  himself  was  unable  to  read,  and  that  plaintiff, 'in  climbing  up  to  get  at  the  no- 
tice, fell  through  a  defective  plank  in  the  platform,  and  was  injured,  held,  that  the 
railroad  was  liable  to  plain titf'.^ 

2.   NeOLIGENCB — C-ONTBIBUTOBY — LaW  AND  PaCT. 

Tbe  act  of  plaintiff  in  going  upon  the  platform  to  read  the  notice  about  dark, 
cannot,  as  a  conclusion  of  law,  be  declared  jmt  <e  Diligent. 

Appeal  from  circuit  court,  Clark  county. 

Dodge  <&  Johnson^  for  appellant.     Crawford  dk  Crawford,  for  appellee. 

GooKRiLL,  C.  J.  The  appellee  was  Injured  by  stepping  into  a  cavity  caused 
by  a  rotten  plank  in  the  appellant's  platform  at  Bierne  station.  The  jury 
found  the  issues  in  his  favor,  and  the  question  whether  the  appellee  was  law- 
fully upon  the  platform  at  the  time  he  was  injured  is  the  only  one  properly 
left  for  our  consideration.  If  he  was  there  merely  from  curiosity,  or  for  his 
own  convenience,  or  for  tbe  transaction  of  business  in  no  way  connected  with 
the  railroad  company,  no  relation  existed  between  him  and  the  company 
which  imposed  upon  the  latter  the  duty  of  exercising  even  ordinary  care  in 
maintaining  a  safe  platform  for  his  use,  and  it  is  not  liable  for  his  injury. 
Thomp.  Carr.  p.  106,  §  2;  Pittsburgh,  Ft.  W.  A  C.  Ry.  v.  Bingham,  29  Ohio 
St.  864;  Billis  v.  Pennsylvania  Ry.,  59  Pa.  St.  129;  Kansas  City  Ry.  v.  Kirk- 
sey,  8  S.  W.  Rep.  190.  But  the  company  is  bound  to  use  ordinary  care  to  keep 
its  platform  in  a  safe  condition  for  the  benefit  of  those  who  have  the  legal 
right  to  go  upon  them.  The  public  duties  and  obligations  of  a  railroad  con- 
fer upon  the  public  the  right  to  enter  upon  its  premises  for  the  purpose  of 
making  such  obligations  available.  There  is  an  implied  promise  on  the  part 
of  the  company  that  these  obligations  will  be  discharged,  and  this  promise  is 
an  inducement — an  invitation — to  those  who  may  wish  to  derive  a  benefit 
therefrom  to  enter  upon  the  premises  for  the  purpose;  and,  when  they  do  so, 
the  company  owes  them  the  duty  of  having  its  premises  in  such  condition 
that  a  person,  in  the  exercise  of  ordinary  care,  can  transact  his  business  with- 
out injury. 

In  fixing  the  railways'  obligations,  the  statute  requires  that  they  shall  post 
upon  the  nearest  station-house  a  notice  of  the  killing  of  stock  by  their  trains, 
and  imposes  a  penalty  to  be  recovered  by  the  owner  for  its  non-observance. 
This  is  for  the  benefit  of  the  stock-owner.  If  his  cow  is  missing,  and  he  is 
informed  that  an  animal  has  been  killed  upon  the  railroad  track,  he  can  get  a 
description  of  it,  with  the  time  and  place  of  the  killing,  from  the  notice  the 
company  is  required  to  post,  and  is  thus  facilitated  in  making  his  claim  for 
compensatiob.  It  is  necessary  that  he  should  go  upon  the  platform  at  the 
station  for  this  purpose,  and  he  has  therefore  the  legal  right  to  do  so.  With- 
out this  right,  the  notice  would  be  useless,  and  would  not  have  been  required. 

In  the  case  before  us,  a  cow  had  been  killed  on  the  appellant's  track.  The 
owner  was  apprised  of  the  fact,  and  desired  to  examine  the  notice,  which  he 
knew  was  posted  at  the  station,  in  order  to  get  more  accurate  information. 
He  was  illiterate,  and  unable  to  read.  He  procured  the  plaintiff  to  go  with 
him  and  read  the  notice  for  him.  The  notice  was  posted  on  the  wall  of  the 
station-house,  and  the  plaintiff  was  compelled  to  mount  a  box  to  read  it. 
When  be  stepped  off  the  box,  his  foot  went  through  a  hole  in  a  decayed  plank 
in  the  platform,  and  he  was  injured.    If  the  stock-owner  had  been  injured, 

1 A  railroad  company  is  bound  to  keep  in  safe  condition  for  its  passengers  all  that 
part  of  its  stations  and  platforms  where  passengers  are  expressly  or  impliedly  invited 
to  go,  and  is  bound,  by  its  servants  and  agents,  to  exercise  due  care  towards  passengers 
uflingits  stations  and  platforms  by  its  invitation.  Keefe  v.  Boston  <&  A.  £.  Go.,  (Mass.) 
7  N.  £.  Rep.  874.  With  respect  to  its  platforms  and  approaches  the  company  is  to  be 
held  to  that  reasonable  decree  of  care  for  the  safety  and  protection  of  its  patrons,  hav- 
|nK  regard  to  the  nature  of  its  busineas*  as  is  demanded  of  individuals  upon  whose  prem- 
ises others  couie,  by  Invitation  or  inducement,  for  the  transaction  of  business.  Peun- 
aylvaiiia  Co.,  etc.,  v.  Marion,  (Ind.)  3  N.  £.  Rep.  874. 


52  SOUTHWESTERN   REPORTER.  [Ark. 

while  properly  exercising  his  right  to  examine  the  notice,  through  the  want 
of  ordinary  care  on  the  company's  part,  we  think  it  clear  that  he  could  re- 
cover. He  was  there  through  the  inducement  or  upon  the  invitation  of  the 
company,  implied  from  posting  the  notice  for  his  information,  and  was  en- 
titled to  safe  access  to  his  place  of  business.  2  Wood,  Ry.  Law,  §  310;  Carle- 
ton  V.  Franconia  I.  &  iS.  Co.,  99  Mass.  216.  This  right  of  protection  extends 
to  all  persons  "who  have  rightful  occasion  to  use"  the  platforms,  as  was  said 
by  Appleton,  C.  J.,  in  Tobin  v.  Railroad  Co.,  59  Me.  183.  This  was  the 
case  of  a  hackman  engaged  in  carrying  passengers  to  the  railroad  depot.  See, 
too,  Wendell  v.  Baxter,  12  Gray,  494.  No  distinction  can  be  drawn  between 
the  plaintiff  and  the  stock-owner  in  the  right  to  go  upon  the  platform  to  ex- 
amine the  notice.  What  the  latter  had  the  right  to  do  himself,  he  had  the 
power  to  authorize  another  to  do  for  him.  An  employe  who  goes  upon  a  com- 
pany's premises  to  receive  his  master^s  freight  enjoys  the  same  right  of  pro- 
tection that  the  master  does,  {Toledo,  W.  <&  W.  Ry.  Co.  v.  Qraah,  67  111.  262,) 
and  for  the  same  reason  that  the  plaintiff  here  should  be  protected,  viz.,  be- 
cause he  is  clothed  with  his  principars  right  to  enter  the  premises  to  transact 
his  business;  and  the  rule  applies  to  one  who  goes  upon  the  company's  prem- 
ises to  aid  a  friend  who  is  to  depart  or  arrive  by  its  trains,  (Qillis  v.  Fenn- 
sylvania  Ry.,  supra;  McKone  v.  Michigan  Cent.  Ry.,  51  Mich.  601,  17  N. 
W.  Rep.  74.) 

But  it  is  said  the  plaintiff  was  guilty  of  contributory  negligence  in  entering 
upon  the  platform  at  the  hour  selected.  It  was  dusk,— neither  daylight  nor 
dark.  We  cannot  declare,  as  a  conclusion  of  law,  that  this  per  se  was  negli- 
gence. The  question  was  fairly  submitted  to  the  jury,  under  proper  instruc- 
tions, to  determine  whether  the  plaintiff's  conduct  contributed  to  his  injury, 
and  they  have  resolved  the  question  in  his  favor.  The  charge  was  as  favor- 
able to  the  company  as  it  could  demand,  and  the  facts  proved  were  sufficient 
to  warrant  the  juiy  in  finding  that  the  plaintiff  was  free  from  negligence,  and 
that  the  defendant  was  not.    Affirmed. 


St.  Louis,  I.  M.  &  S.  Ry.  Co.u.  White,  by  Next  Friend. 

{SiiprmM  Oourt  of  Arkamas.    March  19,  1887.) 

RaILBOADS— PA88KNGEB— KkGLIGBVCB— >Ve&DIGT. 

In  an  action  to  recover  fh>m  a  railroad  for  damages  received  by  plaintiff  while 
alighting  from  a  passenger  train,  h^d,  although  the  length  of  the  stop  was  suffi- 
cient to  enable  him  to  leave  the  train  in  safety  under  ordinary  circnnistances,  and 
he  was  young,  presumably  active,  unincumbered  with  baggage,  and  the  failure  of 
the  company  adequately  to  light  its  station  and  platform  was  not  shown  to  have 
contributed  directly  to  the  injury,  yet,  the  ii^ury  liayingbeen  found  by  the  jury  to 
have  been  caused  by  the  railroad's  negligence  in  this  respect,  the  court  on  appeal 
will  not  disturb  the  verdict,  it  appearing  that  the  instructions  given  were  correct.^ 

Appeal  from  circuit  court,  Nevada  county. 

Dodge  &  Johnson,  for  appellant.    8moote,  McRae  A  Hinton,  for  appellee. 

Smith,  J.  White  recovered  a  verdict  and  judgment  for  #1,000  against  the 
railway  company  for  Injuries  sustained  by  him  as  a  passenger  in  alighting 
from  one  of  its  trains.  The  supposed  omissions  of  duty  by  the  defendant  con- 
sisted in  failing  to  stop  the  train  long  enough  to  enable  the  plaintiff  to  get  off 
in  safety,  and  in  imperfectly  lighting  the  station  for  which  the  plaintiff  was 

>  Stopping  a  railroad  train  at  such  a  place  and  under  such  circumstances  that  a  pas- 
senger cannot  safely  get  on  or  off  is  negligence  on  the  part  of  the  company.  Buliard 
V.  Boston  (&  M.  R.  K.,  (N.  H.)  5  Atl.  Rep.  838,  and  note.  When  the  cars  stop  at  a  pas- 
senger's place  of  destination,  it  is  his  duty  to  leave  the  car  without  unnecessary  delay, 
and  the  company's  to  give  him  a  reasonable  opportunity  to  do  so  with  safety.  The  ex- 
act length  of  time  to  be  given  must  depend  very  largely  upon  circumstances.  Keller 
v.  Sioux  Citv  &  St.  P.  R.  CJo.,  (Minn.)  6  N.  W.  Rep.  74. 
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bound.  He  was  in  his  twentletii  year,  and  the  accident  happened  about  2  a. 
M.  of  a  dark  night.  His  testimony  was  that  as  soon  as  the  station  was  an- 
nounced, and  the  train  had  come  to  a  stand-still,  he  arose  from  his  seat,  made 
his  way  out  to  the  car  platform,  saw  no  lights,  and  was  in  the  act  of  stepping 
onto  the  station  platform,  when  the  train  suddenly  started,  and  threw  him  be- 
tween the  train  and  platform,  crushing  his  foot.  He  also  swore  that  the  train 
stopped  about  three  minutes  or  less;  that  the  cars  were  lighted,  and  cast  some 
light  on  the  platform,  which  he  could  see  as  he  Was  in  the  act  of  stepping  off. 
The  other  testimony,  as  well  that  for  the  defendant  as  that  given  in  behalf  of 
the  plaintiff,  conduced  to  establish  the  facts  that  the  train  stopped  near  three 
minutes,  and  that  the  station  was  insufficiently  lighted. 

There  is  no  doubt  that  the  plaintiff  received  a  painful  injury,  permanently 
impairing  his  ability  to  earn  a  livelihood.  But  the  connection  between  that 
injury  and  the  defendant's  negligence  is  not  so  apparent.  The  length  of  the 
stop  was  sufficient  to  give  him  time  to  leave  the  train  under  ordinary  circum- 
stances. He  was  young  and  presumably  active,  unincumbered  with  baggage, 
and  the  only  passenger  for  that  station.  The  failure  of  the  company  ade- 
quately to  light  its  station  and  platform  is  not  shown  to  have  contributed  di- 
rectly t9  the  injury.  Nevertheless,  the  jury  may  have  concluded  that  this 
circumstance  was  a  potent  factor  in  producing  the  result;  and,  as  the  •case  was 
submitted  to  them  under  proper  instructions,  there  is  no  good  reason  for  dis- 
turbing their  verdict.    Affirmed. 


Gates  and  another  9.  Steele. 
(Supreme  Qmrt  of  ArhoMoa,    March  26,  1887.) 

1.  Homestead— Who  Entitled  to— Head  or  Family. 

A  man  is  to  be  considered  as  the  head  of  a  family,  and  entitled  to  homestead, 
although  his  family  may  consist  only  of  a  wife,  who  has  deserted  him.^ 

2.  Same— Abanoostment^Leabb  fob  Life. 

A  lease  of  land  for  life,  made  by  an  old  man  whose  old  age  and  ill  health  com- 
pelled him  to  go  and  live  with  his  daughter,  he  reserving  the  right  to  return  to  the 
place  and  make  it  his  home,  hM  not  to  be  an  abandonment  of  Homestead.' 

3.  Same— Intention. 

The  abandonment  of  a  homestead  after  it  has  been  once  in  good  &ith  established, 
is  always  a  question  of  intention.' 
i.  Evidence— Pabol,  Affbctino  Wbitino — Lease. 

An  execQtion  creditor  levied  on  the  homestead.  Heid^  in  an  action  between  him 
and  the  lessor,  that  parol  evidence  was  admissible  to  prove  that  the  lessor  stipu- 
lated with  the  lessee,  at  the  time  of  making  the  lease,  that  he  should  have  the  right 
to  return  to  the  land  thereafter.  As  the  suit  was  not  between  the  lessor  and  lessee 
who  were  parties  to  the  written  instrument,  the  rule  prohibiting  parol  evidence  to 
contradict  a  writing  does  not  apply. 

Appeal  from  circuit  court,  Prairie  county. 

C.  E.  Warner,  for  appellants.    /•  B.  Qatetoood,  for  appellee. 

Smith,  J.  Gates  &  Bro.  recovered  a  judgment  against  Steele,  and  sued  out 
an  execution,  which  was  levied  on  80  acres  of  land.  The  defendant  filed  his 
schedule,  claiming  the  land  as  his  homestead,  and  the  clerk  of  the  circuit  court 
stayed  the  sale.  The  plaintiffs  now  moved  the  court  to  quash  the  supersedeas 
upon  two  grounds:  (1)  That  Steele  was  not  a  married  man,  nor  the  head  of 
a  family,  within  the  meaning  of  the  exemption  clause  of  the  constitution ; 
and  (2)  that  the  land  was  not  occupied  as  a  home  at  the  date  of  the  levy.  But 
the  circuit  court  refused  to  discharge  the  supersedeas.  Steele  had  established 
his  home  upon  this  tract  many  years  before,  and  lived  upon  it  at  the  time  of 
tlie  contraction  of  this  debt,  and  of  the  recovery  of  Judgment,  with  his  wife 

>  See  note  at  end  of  case.  Digitized  by  vjOOQ iC 
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and  a  son  nine  or  ten  years  old.  These  members  of  his  family  were  still  liv- 
ing at  the  date  of  the  levy  and  subsequent  trial.  But  his  wife  had  in  the  year 
1879  left  him,  and  had  not  since  lived  with  him,  although  the  parties  had 
never  been  divorced.  Steele  having  fallen  sick,  and  being  about  70  years  of 
age,  his  son-in-law,  Wray,  who  lived  on  an  adjoining  farm,  had  removed  him 
to  his  own  house,  that  he  might  be  nursed  and  car^  for;  and  in  December, 
1879,  Steele  executed  to  Wray  a  lease  for  the  premises.  This  instrument  re- 
cites the  lessor's  age  and  infirmities,  and  purports  to  let  the' farm  for  the  re- 
mainder of  his  life  in  consideration  that  Wray  will  support  and  provide  for 
him;  and,  in  case  of  failure  to  do  so,  the  lease  is  to  be  at  an  end.  But  Wray's 
interest  is  limited  to  the  taking  of  the  annujil  rents,  and  Steele  expressly  re- 
serves his  right  of  homestead  in  the  demised  premises.  Steele  had  never  re- 
gained his  health,  and  had  continued  to  live  with  Wray  for  four  or  five  years, 
and,  indeed,  until  after  the  writ  was  levied,  when  he  moved  back  to  his 
own  place.  The  lease  had  never  been  canceled,  and  Wray  still  controlled 
and  managed  the  land.  But  the  oral  testimony  adduced  on  both  sides  tended 
to  show  an  understanding  and  agi*eement  that  Steele  might  return  and  re- 
sume possession  whenever  he  felt  himself  strong  enough.  The  indti^ment 
for  the  lease  was  his  fear  lest  he  might  become  a  burden  to  his  son-in-law. 
He  says  he  turned  the  place  over  to  Wray  to  keep  until  he  was  able  to  go 
back.  A  bed  and  carpenter's  tools  were  carried  to  Wray's,  but  the  rest  of  his 
furniture  and  effects  were  left  on  the  farm. 

On  the  first  point  we  have  no  difficulty.  Steele  was  a  married  man,  and 
the  head  of  a  family,  lie  owed  his  wife  and  minor  son  protection  and  sup- 
port. Tha  wife,  though  living  separate,  might  have  returned  to  her  duty  at 
any  moment.  Stanley  v.  Snyder,  43  Ark.  429,  goes  much  further;  holding 
that  a  homestead  right  once  acquired  is  not  forfeited  by  the  death  of  the  wife, 
and  the  arrival  at  age  and  removal  of  the  children.  Aside  from  the  authority 
of  that  case,  and  leaving  out  of  view  Steele's  obligations  to  his  infant  son,  it 
is  hard  to  understand  how  the  voluntary  desertion  of  his  wife  could  alter  the 
legal  status  of  Steele.  The  adjudged  cases  lend  no  support  to  such  a  view; 
but,  on  the  contrary,  it  has  been  frequently  decided  that  while  a  marriage  rfe 
Jure  exists  tlie  husband  is  the  head  of  a  family,  within  the  purview  of  the 
homestead  law,  although  his  family  may  consist  only  of  a  wife,  who  has  left 
him.  Brown  v.  Browns AdnVr,  G8  Mo.  388;  Whitehead  v.  Tapp,  69  Mo. 
415;  Pardo  v.  Bittorf,  48  Mich.  275.  12  N.  W.  Rep.  164. 

The  other  point  presents  a  closer  question.  Under  ordinary  circumstances, 
the  execution  of  a  lease  for  life  would  furnish  conclusive  evidence  of  an 
abandonment  of  the  homestead;  for  the  owner  thereby  puts  it  out  of  his 
power  to  use  the  premises  for  a  family  residence.  But  Steele's  absence  was 
involuntary,  and  his  lease  stipulated  for  the  retention  of  his  homestead. 
Even  in  a  controversy  between  lessor  and  lessee,  some  effect  should  be  given 
to  this  clause,  if  it  is  susceptible  of  any.  The  most  obvious  meaning  is  that 
Steele  reserves  the  right  to  make  his  home  upon  the  land,  and  such  is  the 
construction  the  parties  to  the  lease  have  themselves  practically  put  upon  this 
provision.  But  this  is  not  a  suit  between  the  parties  to  the  Instrument. 
Hence  the  rule  which  prohibits  the  contradiction  of  the  written  contract  by 
parol  evidence  does  not  apply.  It  might  be  and  was  shown  that  other  agree- 
ments were  made  concerning  the  property  besides  those  expressed  in  the 
writing.  1  Gieenl.  Ev.  §  279;  Hensley  v.  Brodie,  16  Ark.  511;  Talbot  v. 
\Yilkins,  31  Arli.  411. 

Tlie  abandonment  of  a  homestead,  after  it  has  once  been  in  good  faith  es- 
tablished, is  always  essentially  a  question  of  intention.  Thomp.  Homest.  & 
Ex.  §  2d3  et  seq,;  Tumlinson  v.  Swinney,  22  Ark.  400;  Super  v.  Alkire,  37 
Ark.  283;  Brovm  v.  Watson^  41  Ark.  309.  Deference  is  accordingly  due  to 
the  decision  of  the  trial  court,  if  there  is  any  sufficient  evidence  that  the 
claimant,  at  the  time  of  leaving,  contemplated  a  return.    .^H^i^e^e  plaintiffs 


Ark.]  GATES  r.  steels.  55 

themselyes  introduced  a  wStoess  from  whose  statements  the  court  below 
might  infer  that  the  abandonment  was  not  final.    Affirmed. 

NOTE. 

HoxE9TBAi>— Abaivdonmeitt.  All  actnal  remoyal  from  the  homestead  constitutes  an 
abandonment  thereof,  in  Town,  Newman  v.  Franklin,  28  N.  W.  Rep.  579;  Leonard  ▼. 
Ingram,  10  N.  W.  Rep.  804;  Masunchusettn,  Foster  y.  Leland,  6  N.  E.  Rep.  859;  Minnetota, 
Williams  v.  Moody,  28  N.  W.  Rep.  610 ;  Robertson  v.  Sullivan,  17  N.  W.  Rep.  336 ;  Don- 
aldson V.  Lamprey,  11  N.  W.  Rep.  119 ;  Texas,  Bowman  v.  Watson,  1  S.  W.  Rep.  273. 
But  a  merely  temporary  change  of  residence  does  not,  Earll  v.  Earll,  (Mich.)  26  N.  W. 
Rep.  822;  Coad  v.  Neal,  (Iowa,)  8  N.  W.  Rep.  342;  although  the  homestead  is  rented 
to  other  parties  during  such  temporary  absence,  Earll  v.  Earll,  (Mich.)  26  N.  W.  Rep. 
822;  Shirland  v.  Union  Nat.  Bank,  (Iowa,)  21  K.  W.  Rep.  200;  Coad  v.  Neal,  (Iowa,)  8 
N.  W.  Rep.  342;  if  the  owner  retains  the  use  of  a  portion  of  it  for  the  purpose  of  stor- 
ing furniture,  Earll  v.  Earll,  (Mich.)  28  N.  W.  Rep.  822;  Shirland  ▼.  Union  Nat.  Bank, 
(Iowa,)  21  N.  W.  Ren.  200. 

The  homestead  will  be  deemed  to  be  abandoned,  unless  the  purpose  to  return  is  a 
fixed  and  definite  one.  Kim  ball  v.  Wilson,  (Iowa,)  13  N.  W.  Rep.  748 ;  Cotton  v.  Hamil, 
<Iowa,)  12  N.  W.  Rep.  607.  The  intention  not  to  return,  if  successful  at  the  new  home, 
is  not  such  a  purpose,  but  is  an  intention  to  permanently  reside  at  the  new  home,  qual- 
ified bv  a  contingency,  and  constitutes  an  abandonment.  Kimball  y.  Wilson,  (Iowa,) 
13  N.  W.  Rep.  748.  But  it  has  been  held  that  where  a  debtor  removed  from  his  home- 
stead, that  he  might  be  more  favorably  located  for  the  purposes  of  his  business,  and 
contracted  to  sell  the  land,  but  the  contract  was  never  carried  out,  his  Intention  being 
lo  invest  the  proceeds  in  another  homestead,  and  to  return  to  the  laud  if  he  could  not 
sell  it,  and  acquire  another  home,  the  purpose  for  which  the  removal  was  made  was 
not  inconsistent  with  an  intention  again  to  use  the  land  for  a  home;  and  that  the 
qualified  intention  not  to  return  to  the  land  if  it  could  besold,  andamoresuitablehome 
acquired  with  the  proceeds,  was  not  the  intention  which,  connected  with  change  of 
domicile,  would  operate  an  abandonment.  Sanders  v.  Sheran,  (Tex.)  2  S.  W.  Rep.  804. 
The  exercise  of  suffrage  at  the  new  home  is  evidence  that  the  removal  was  not  in- 
tended to  be  temporary,  Cotton  v.  Hamil,  $upra;  Ross  v.  Hellyer,  26  Fed.  Rep.  413. 
Where  tbe  intention  is  to  sell  the  new  home  and  procure  anotlier,  and  the  homestead 
is  repeatedly  ofi^ered  for  sale,  no  such  fixed  purpose  is  shown.    Cotton  v.  Hamil,  supra. 

The  husband  is  the  head  of  the  family,  and  it  is  for  him  to  determine  and  fix  its  dom- 
icile. Williams  v.  Moody,  (Minn.)  28  N.  W.  Rep.  510.  It  is  not  material  whether  the 
wife  lived  with  him  or  not.  Earll  v.  Earll,  (Mich.)  26  N.  W.  Rep.  822 ;  Pardo  y.  Bittorf, 
(Mich.)  12  N.  W.  Rep.  164.  The  mere  fact  that  the  wife  has  left  her  husband,  while  a 
circumstance  to  be  considered  in  determining  the  question  of  abandonment  and  loss  of 
his  homestead  risht,  is  not  conclusive.  Griffin  v.  Nichols,  (Mich.)  17  N.  W.  Rep.  63. 
Wlien  the  family  leaves  the  domicile,  it  is  the  husband's  intention  as  to  returning  which 
controls  as  to  the  departure  being  permanent  or  temporary;  and,  if  he  has  no  intention 
of  returning,  it  constitutes  an  abandonment.  Williams  v.  Moody,  (Minn.)  28  N.  W. 
Rep.  510.  But  his  absence  does  not  operate  as  an  abandonment  of  the  homestead  which 
tbe  family  continues  to  occupy,  Dennis  v.  Omaha  Nat.  Bank,  (Neb.)  28  N.  W.  Rep.  512; 
Savings  Bank  v.  Kennedy,  (Iowa,)  12  N.  W.  Rep.  479;  Qrifi9ln  v.  Sheley,  (Iowa,)  8  N. 
W.  Rep.  843;  although  the  object  of  such  absence  is  the  establishment  of  a  new  home- 
stead, Robertson  v.  Sullivan,  (Minn.)  17  N.  W.  Rep.  336;  Savings  Bank  v.  Kennedy. 
(Iowa,)  12  N.  W.  Rep.  479.  The  acquisition  of  a  new  homestead  is  an  abandonment  of 
the  first.  Donaldson y.  Lamprey,  (Minn.)  11  N.  W.  Rep.  119 ;  Windle  v.  Brandt,  (Iowa,) 
7  N.  W.  Rep.  617. 

Where  a  man  occupies  property  as  a  homestead,  and,  during  an  absence  of  his  wife 
for  five  months,  keeps  articles  of  furniture  in  the  house,  but  lets  it  to  a  tenant  with  an 
intention  of  returning,  and  during  the  time  resides  elsewhere,  this  is  a  temporary  ab- 
sence, and  will  not  defeat  the  homestead  right.  Earll  y.  Earll,  (Mich.)  26  N.  W.  Rep. 
822.  The  sale  of  that  portion  of  a  homescead  upon  which  the  house  was  situated, 
though  the  vendor  remained  in  occupancy  thereof  for  some  time  afterwards  as  a  mere 
tenant  at  will,  amounts  to  abandonment  of  his  homestead  rights  in  the  remaining  por- 
tion of  premises  forming  the  original  homestead,  so  that  it  becomes  liable  to  sale  on  exe- 
cution. Windle  v.  Brandt,  (Iowa,)  7  N.  W.  Rep.  517.  The  absence  of  the  family  while 
the  husband  is  attending  to  his  ordinary  business,  and  the  wife  was  keeping  house 
elsewhere  for  the  purpose  of  enabling  her  to  board  her  only  son  while  he  was  at- 
tending school,  do  not  constitute  an  abandonment  of  their  homestead,  though  it  had 
Ijeen  rented  to  other  parties,  the  owners  retaining  the  use  of  certain  rooms  for  storing 
their  furniture.  Shirland  v.  Union  Nat.  Bank.  (Iowa,)  21  N.  W.  Rep.  200.  Where  a 
widow  remarried,  and  removes,  with  her  children  and  household  gooosfrom  the  home- 
stead which  she  occupied  as  widow,  to  the  home  of  her  second  nusband,  in  another 
county,  and  resided  there  four  years,  with  no  special  intention  of  returning,  held,  she 
could  not  afterwards  claim  the  homestead,  as,  notwithstanding  her  coverture,  the  in- 
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tention  not  to  retam  afTects  her  right,  and  her  continued  absence  constitutes  an  aban- 
donment, just  as  if  she  were  sui  juris.  Kaes  v.  Gross,  (Mo.)  3  S.  W.  Rep.  840.  While 
the  length  of  a  person *s  absence  may  not  be  conclusive  proof  of  his  intention  to  aban- 
don his  homestead,  yet  where  such  absence  has  continued  for  some  years,  and  there  is 
no  circumstance  or  act  which  shows  an  intention  to  return  and  occuny  the  homestead, 
then,  in  such  case,  the  length  of  the  absence  may  become  a  controlling  circumstance 
in  determining  the  question  of  an  intention  to  return.  Newman  v.  Franklin,  (Iowa,) 
28  N.  W.  Rep.  679. 


LeNOW  t).  FONES. 

{Supreme  Court  qf  Arkantat,    April  2,  1887.) 

1.  DOWEB— PABTirBBSHIP— OONVEBSION. 

Equity  converts  real  estate  held  for  partnership  purposes  into  personalty,  so  far 
as  may  be  necessary  to  settle  all  the  equities  between  the  firm  ana  its  creditors  and 
between  the  partners  themselves;  but  tnis  doctrine  of  equitable  conversion  of  realty 
will  not  be  carried  further  than  the  interests  of  the  partners  and  the  creditors  of 
the  partnership  require.  And,  in  the  division  of  the  land  between  the  widow  and 
heirs  of  a  deceased  partner,  the  property  will  resume  its  original  character,  and  the 
widow  be  entitled  to  her  dower  or  Share  in  it  as  realty  only.* 

2.  DflscBirr  and  Distribution— Pkbsokalty  or  Realty— (^asr. 

Under  Dig.  Ark.  {  2540,  regulating  descents  and  distributions,  and  defining  real 
estate  as  including  every  estate  in  lands,  *'  except  such  as  are  determined  or  extin- 
guished by  the  death  of  the  intestate  seized  or  possessed  thereof  in  any  manner, 
other  than  by  lease  for  vears  and  estate  for  the  life  of  another  person,"  a  lease  for 
years  is,  as  at  common  law,  personal  property  for  all  purposes  of  descent  and  dis- 
tribution ;  and  this  construction  is  not  affected  by  other  statutory  provisions  treat- 
ing leases  as  real  estate  for  certain  purposes. 

Appeal  from  chancery  court,  Pulaski  county. 

D.  G.  Fones,  J.  A.  Fones,  and  Alvin  T.  Fanes,  three  brothers,  were  part- 
ners in  a  mercantile  business  in  Little  liock.  While  partners,  each  having 
an  equal  interest,  they  bought  a  large  amount  of  real  estate,  which  they  held, 
as  tenants  in  common,  the  deeds  being  taken  in  their  joint  names.  A.  T. 
Fones  died,  leaving  his  wife,  Ella  D.,  and  two  children,  Mary,  who  died  a  few 
days  after  him,  and  Alvin  T.,  who  is  the  real  defendant  In  the  cross-bill. 
The  original  bill  in  this  case  was  filed  by  D.  G.  and  James  A.  Fones,  sui- 
viving  partners,  seeking  a  partition  of  the  real  estate  between  the  three  part- 
ners, share  and  share  alike.  Mrs.  Ella  D.,  who  subsequently  married  J.  H. 
Lenow,  filed  her  cross-bill,  in  which,  after  setting  up  her  marriage  with  A. 
T.  Fones,  deceased,  alleges  that  the  ceitain  real  estate  named — the  store-house, 
warehouse,  and  leasehold  interest — was  partnership  property,  and  in  law  was 
and  must  be  treated  as  personalty;  and  that,  as  personalty,  she  was  entitled, 
(1)  to  her  one-third  dower  interest  therein,  (which  is  an  absolute  interest), 
as  the  widow  of  A.  T.  Fones,  deceased;  (2)  that  as  heir  at  law  of  her  daugh- 
ter, Mary,  who  died  intestate,  she  was  entitled  absolutely  to  a  one-half  of  the 
remainder;  and  (3)  that  Alvin  T.  Fones,  her  minor  infant  child,  was  only 
entitled  to  the  remainder,  a  one-third  interest  in  her  father^s  estate.  The 
lower  court  adjudged  against  Mrs.  Lenow,  and  she  appeals. 

U,  M,  d  G.  B.  Rose,  for  appellant.    Dodge  <&  Johnson,  for  appellee. 

GocKRiLL,  G.  J.  1.  The  first  question  presented  by  the  record  is,  are  lands 
bought  with  partnership  funds  for  partnership  purposes  to  be  realty  or  per- 
sonalty under  the  laws  of  descents  and  distributions?  Or,  to  state  the  ques- 
tion with  more  particularity,  shall  Ella  D.  Lenow,  as  the  widow  of  a  late 
member  of  the  firm  of  Fones  Bros.,  the  business  of  which  has  been  closed  and 
the  debts  paid,  take  her  dower  in  the  real-estate  assets  of  the  firm  remaining 
after  the  winding  up  of  the  affairs  absolutely,  as  in  personal  property,  or  for 
life,  as  in  real  estate?  The  estate  is  valuable,  and  the  solution  of  the  ques- 
tion is  important  to  Mrs.  Lenow  and  the  infant  heir  of  her  deceased  husband, 

'  See  note  at  end  of  case. 
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418  the  interest  of  one  will  be  increased  or  diminished  at  the  expense  of  the 
other.  The  question  is  presented  for  determination  to  this  court  for  the  first 
tiine. 

The  doctrine  which  obtains  wherever  the  English  system  of  jurisprudence 
prevails,  that  equity  "converts  real  estate,  held  for  partnership  purposes,  into 
personalty,  so  far  as  may  be  necessary  to  settle  all  the  equities  between  the 
firm  and  its  creditors,  and  between  the  partners  themselves, "  was  recognized, 
in  the  language  quoted,  by  this  court  in  the  case  of  Percifull  v.  Piatt,  86  Ark. 
456;  but  the  court  have  not,  as  we  are  aware,  approached  nearer  the  solution 
of  the  question.  See,  too,  Dreuyry  v.  Montgomery ,  28  Ark.  256;  Jones  v. 
Eletcher,  42  Ark.  422.  This  assumed  conversion  is  an  equital:de  fiction  de- 
vised for  the  accomplishment  of  equitable  results,  and  to  cirry  into  effect 
what  is  presumed  to  be  the  intention  of  the  partners  themselves;  for,  when 
they  put  land  into  a  commercial  firm,  it  must  be  taken  that  they  intend  it  to 
be  considered  or  treated  as  personalty,  since  commerce  concerns  itself  with 
personal  property  alone.  "  If  the  partners  mean  to  deal  honestly, "  says  Kent, 
"they  cannot  have  any  other  intention  than  the  appropriation  of  the  invest- 
ment, if  wanted,  to  pay  the  partnership  debts;"  and  so  the  law  necessarily 
implies  the  agreement  that  the  partnership  lands  shall  be  treated  as  other 
partnership  stock.  3  Kent,  Comm.  *39,  note  6.  When  there  is  an  agreement 
between  the  partners  for  an  out  and  out  conversion  and  sale  of  the  lands  after 
the  partnership  affairs  are  closed,  and  a  distribution  of  the  proceeds,  equity 
regards  the  lands  as  personal  property,  not  only  for  partnership  purposes,  but 
for  distribution  as  well,  upon  the  principle  that  what  the  paities  have  directed 
to  be  done  shall  be  taken  as  actually  done.  Foster's  Appeal^  74  Pa.  St.  391; 
TAnoe  V.  Lowe,  13  Bush,  688.  The  authorities  are  uniform  upon  these  ques- 
tions. But  when  the  case  goes  further,  and  is  relieved,  as  this  is,  from  any 
special  agreement  to  affect  the  consideration  of  the  question,  and  is  left  to 
stand  alone  upon  the  fact  that  lands  are  a  part  of  the  residue  of  the  stock  of 
a  solvent  defunct  firm,  the  question  whether  they  are  distributable,  like  other 
partnership  stock,  as  personalty,  or  are  reconverted  into  and  descend  as  realty, 
is  one  upon  which  a  great  deal  of  learning,  and  more  discussion,  with  much 
conflict  of  opinion,  have  been  expended. 

The  doctrine  that  is  drawn  from  the  conflicting  cases  in  the  English  court, 
seems  to  be  that,  the  partners  having  evinced  the  design  to  treat  the  lands  as 
personalty  by  putting  them  into  the  partnership  stock,  the  conversion  into  per- 
sonalty is  presumed  to  continue  for  all  purposes,  unless  the  contrary  intention 
is  in  some  way  shown;  and  while  the  legal  title,  upon  the  death  of  a  partner, 
will  go  in  the  ordinary  course  of  descent  without  survivorship,  yet  the  equita- 
ble interest  will,  after  an  ascertainment  of  its  value  by  sale,  be  distributable, 
according  to  the  supposed  intention  of  the  deceased  partner,  as  personal  prop- 
erty. Colly.  Partn.  76;  Gow,Partn.  256  et  seq.;  3  Kent,  supra;  Randall  v. 
Randail,  7  Sim.  271 ;  Bell  v.  Phyn,  7  Ves.  453,  and  npte;  Thornton  v.  DioDon, 
3  Brown,  Oh.  166,  and  note;  Buchan  v.  Sumner,  2  Barb.  Ch.  199. 

American  judges  have  entertained  opposite  opinions  upon  this  question,  but 
the  stronger  tendency  in  this  country,  and  it  seems  to  us  more  in  keeping  with 
the  reason  of  the  thing,  is  to  limit  the  doctrine  of  equitable  conversion  strictly 
to  the  purposes  which  demand  its  operation.  The  doctrine  was  invented  for 
the  convenience  and  accommodation  of  trade;  and,  when  its  purpose  is  ac- 
complished in  any  given  case,  the  reason  for  the  rule  fails,  and  its  operation 
ought  naturally  to  cease.  This  would  seem  more  nearly  to  attain  the  object 
the  partners  themselves  aimed  at.  The  basis  of  the  principle  of  both  classes 
of  the  conflicting  cases  is  the  presumed  intention  of  the  deceased  partner. 
Hocoie  V.  Carr,  1  Sum.  173,  188;  Coles  v.  Coles,  1  Amer.  Lead.  Gas.  ♦487. 
When  men  enter  into  an  agreement  of  copartnership,  or  purchase  lands  with 
partnership  funds  for  partnership  use,  and  omit  from  their  articles  of  agree- 
ment or  their  deed  of  conveyance  all  mention  of  facts  looking  tcrthe  creation 
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of  a  trust,  to  reach  out  beyond  the  end  of  the  commercial  project  they  have  in 
view,  Hnd  which  will  work  a  sale  of  the  lands,  and  convert  them  into  cash  after 
the  successful  close  of  the  joint  enterprise,  and  alter  the  rule  of  descent, — to 
say  that  they  had  these  results  in  contemplation  when  they  have  not  been  al- 
luded to,  and  were  not  necessary  to  the  accomplishment  of  the  purposes  about 
which  they  have  contracted,  is  to  push  the  doctrine  of  implied  intention  to 
great  length .  But  eminent  judges  have  held  to  that  view.  When  the  partner- 
ship is  closed,  the  joint  enterprise  ended,  and  the  equities  of  all  parties  con- 
cerned in  it  or  interested  in  the  joint  stock  worked  out  through  the  doc- 
trine of  conversion,  why  should  not  conversion  ce;ise,  and  the  realty  resume 
its  natural  character  for  those  having  no  relation  to  the  partnership?  All 
partnership  rigHts  and  obligations  would  thereby  be  secured,  and  all  equities 
growing  out  of  that  relation  met  and  answered.  "  To  require  equitable  int  erfer- 
ence  to  go  further,"  say  the  Massachusetts  court  in  Shearer  v.  Shearer,  98 
Mass.  107,  "and  convert  all  real  estate  into  personalty  for  the  mere  purpose 
of  a  division,  seems  to  us  to  be  an  unnecessary  invasion  of  the  rights  of  the 
copartners;  and,  when  undertaken  in  the  interests  of  one  class  of  the  represen- 
tatives of  a  deceased  partner  against  another  class  of  representatives  of  the 
same  partner,  it  seems  to  be  a  departure  from  the  legitimate  sphere  of  equita- 
ble junsdiction.  It  is  not  the  province  of  equity  to  seek  to  counteract  or 
modify  the  operation  of  the  laws  of  descent  and  distribution." 

According  to  the  4^merican  cases,  equitable  conversion  of  real  estate,  in  the 
absence  of  an  agreement,  goes  no  further  than  this.  The  mere  circumstance 
that  land  is  bought  with  joint  funds  for  partnership  use  is  not  regarded  as 
sufficient  to  convert  it  into  personalty  after  the  partnership  is  closed  and  its 
affairs  settled.  This  proposition  may  be  taken  as  clearly  established  by  these 
cases,  viz.:  "As  between  the  personal  representatives  and  the  heirs  at  law  of 
a  deceased  partner,  his  share  of  the  surplus  of  the  real  estate  of  the  copart- 
nership which  remains  after  paying  the  debts  of  the  copartnership,  and  adjust- 
ing all  the  equitable  claims  of  the  different  members  of  the  firm  as  between 
themselves,  is  considered  and  treated  as  real  estate."  Buchan  v.  Sumner , 
supra;  Foster's  Appeal,  supra;  STiearer  y»  Shearer,  98  Mass.  107;  Wilcox  v. 
Wilcox,  18  Allen,  254;  Wooldridge  v.  Wilkins,  8  How.  (Miss.)  873;  Diltoorth 
V.  Mayfleld,  36  Miss.  52;  Scruggs  v.  Blair,  44  Miss.  406;  McQrath  v.  Siti- 
clair,  55  Miss.  89;  Clay  v.  Freeman,  118  U.  8.  97,  6  Sup.  Ct.  Rep.  964;  Coles 
V.  Coles,  1  Amer.  Lead.  Cas.,  notes,  ♦498;  Uhler  v.  Semple,  20  X.  J.  Eq. 
294;  Tillinghust  v.  Champlin,  4  R.  I.  173;  Campbell  v.  Campbell,  80  N.  J. 
£q.  415;  Griffty  v.  Iforthcutt,  5  Heisk.  746;  Jones  v.  Sharp,  9  Heisk.  660; 
WilliamHon  v.  Fontain,  7  Baxt.  212;  Hewitt  v.  Rankin,  41  Iowa,  39;  Bopp 
V.  Fox,  63  111.  540;  Simpson  v.  Leech,  86  111.  286;  Galbraith  v.  Gedge,  16  B. 
Mon.  631;  LotDer.  Lowe,  18  Bush,  supra;  Sherley  v.  Thomasson's  ExW,  IS. 
W.  Rep.  530,  and  note;  In  re  Codding,  9  Fed.  Rep.  849,  and  note;  Logan  v. 
Greenlaw,  25  Fed.  Rep.  299;  Loubat  v.  Nourse,  5  Fla.  363;  1  Washb.  Real 
Prop.  ♦ISO,  423;  1  Scrib.  Dower,  c.  26,  p.  563;  Pars.  Partn.  p.  383. 

Whai:  Is  said  by  the  court  in  Shearer  v.  Shearer,  supra,  is  applicable  to  the 
factvH  in  this  case  upon  the  further  consideration  of  conversion  for  the  assign- 
ment of  dower:  "The  widow's  right  of  dower  in  her  husbimd*s  interest  in 
partnership  real  estate  is  not  held  subject  to  the  payment  of  his  private  debts. 
As  a  general  fact  this  incident  makes  dower  a  more  valuable  interest  than  the 
distributive  share  of  the  widow  would  be  if  the  real  estate  were  to  be  converted. 
But  we  do  not  regard  that  circumstance  as  of  any  weight  in  determining  the 
general  rule  against  such  conversion.  On  the  other  hand,  in  our  view,  the 
special  facts  which,  in  the  present  case,  would  make  it  more  advantageous  for 
the  widow  that  the  partnership  realty  should  be  converted  into  personal  es- 
tate, furnish  no  ground  for  such  conversion."  "There  are  no  equities  be- 
tween heirs  and  distributees,  under  our  laws,  which  can  call  into  exercise  or 
quicken  the  powers  of  the  .court  for  the  conversion  of  realty  into  personalty. 
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liTe  do  not  understand  that  in  the  English  courts  any  such  supposed  equities 
liave  ever  been  made  a  ground  for  the  doctrine  of  equitable  conversion,  as 
held  there.  In  the  case  of  Cookson  v.  CooTcaon,  8  Sim.  529,  such  a  ground  of 
interference  was  emphatically  discarded.  That  case,  however,  is  not  one  in 
which  the  fuil  extent  of  the  English  doctrine  was  asserted." 

As  the  trusts  of  the  partnership  of  Fones  Bros,  have  been  discharged* 
equity  no  longer  lias  occasion  to  make  use  of  the  machinery  of  trusts,  and 
through  it  to  deal  with  the  lands  as  personalty,  but  will  leave  them  to  be  gov- 
erned by  the  laws  applicable  to  realty.  Mrs.  Lenow,  the  widow  of  the  de- 
ceased partner,  must  therefore  take  her  dower  in  his  share  of  the  residue  of 
the  real  estate  of  the  firm  as  in  other  lands  of  which  he  was  seized.  There 
was  no  error  in  the  decree  in  this  respect. 

2.  The  remaining  question  concerns  the  leasehold  interest  in  block  77, 
which  was  also  a  part  of-  the  firm  assets.  The  guardian  of  the  minor  con- 
tends that  under  the  statutes  of  Arkansas  this  leasehold  interest  must  be  taken 
and  considered  as  real  estate,  and  that,  as  such,  it  has,  by  the  death  of  the 
father,  A.  T.  Fones,  descended  and  vested  absolutely  in  the  child,  subject 
alone  to  Mrs.  Lenow's  dower.  The  chancellor  adopted  this  view,  and  decreed 
that  dower  should  be  assigned  in  this  interest  as  in  land.  Mrs.  Lenow  con- 
tends that  the  interest  is  personal  propei-ty,  and  that  she  is  entitled  to  two- 
thirds  of  her  deceased  husband's  share  of  it  absolutely, — a  third  as  dower  in 
personalty,  and  one-half  of  the  residue  as  next  of  kin  of  her  deceased  child. 
LofUs  V.  eiasa,  16  Ark.  680. 

"No  proposition  has  been  better  settled  from  the  earliest  days  of  the  com- 
mon law  than  that  a  lease,  of  whatever  duration,  is  but  a  chattel."  Murdoch 
V.  Ratcliff,  7  Ohio,  119;  1  Tayl.  Landl.  &  Ten.  §  14,  note;  2  Bl.  Comm.  812; 
2  Kent,  Comm.  342.  It  was  there  regarded  within  the  definition  of  pereonal 
things;  and,  although  it  was  denominated  a  chattel  real,  to  distinguish  it  from 
mere  movables,  it  was  not,  when  speaking  with  legal  accuracy,  considered 
as  real  estate.  It  was  not  an  estate  of  inheritance;  but,  like  other  chattels, 
went  to  the  executor  or  administrator,  and  not  to  the  heir.  It  was  not,  there- 
fore, the  subject  of  dower.  ''So  strict  was  the  law  in  this  respect  that  an  es- 
tate for  two  thousand  years,  no  matter  in  what  form  or  by  what  instrument 
oreated,  would  not  confer  dower  upon  the  widow  of  the  lessee."  1  Scrib. 
Bower,  368;  Park,  Dower,  47,  48. 

Our  statute,  however,  confei*s  the  right  of  dower  in  personal  property^ 
(Mansf.  Dig.  2591;}  and  it  is  conceded  here  that,  if  the  estate  for  years  is  not 
realty  by  virtue  of  the  statute,  Mrs.  Lenow  should  take  the  full  two-thirds 
interest,  as  claimed,  absolutely.  Section  2540,  Mansf.  Dig.,  in  the  chapter 
regulating  "Descents  and  Distributions,"  declares  that  "the  term  •  real  estate,^ 
as  used  in  this  act,  shall  be  construed  to  include  every  estate,  interest,  and 
right,  legal  and  equitable,  in  lands,  tenements,  and  hereditaments,  except  such 
as  are  determined  or  extinguished  by  the  death  of  the  intestate  seized  or  pos- 
sessed thereof  in  any  manner  other  than  by  lease  for  years  and  estate  for  the 
life  of  another  person. "  From  this  definition  of  real  estate  a  "  lease  for  years " 
is  expressly  excepted.  The  exception  is  awkwardly  framed,  and  why  the 
clause  "except  such  as  are  determined  or  extinguished  by  the  death  of  the  in- 
testate seized  or  possessed  thereof  in  any  manner"  should  have  been  re- 
quired at  all,  is  difficult  to  perceive.  The  estate  of  the  heir  is  but  a  continua- 
tion of  that  of  the  ancestor;  and,  if  the  estate  is  determined  with  the  life  of 
the  ancestor,  there  can  be  nothing  for  the  heir  to  take.  If  these  words  are- 
placed  in  parenthesis,  the  relation  of  the  "other  than  by  lease  for  years"  to 
the  general  definition  given,  is  more  apparent,  though  by  no  reading  can  it  be 
taken  in  any  light  other  than  an  exception. 

We  are  referred  by  the  counsel  for  the  appellees  to  other  provisions  of  the 
statute  where  a  chattel  real  comes  within  the  definition  of  real  estate  as  there 
used.    Mansf.  Dig.  §§  645,  660,  3002,  3956.     But  these  provisions  merely 
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direct  the  manner  in  which  leasehold  property  shall  be  conveyed  and  the  con- 
veyance admitted  to  record,  or  regulate  Judgment  liens  thereon,  and  prescribe 
bow  it  shall  be  subjected  to  levy  and  sale  under  execution.  They  do  not  un- 
dertake to  fix  and  declare  the  nature  of  the  estate  for  the  purpose  of  descent 
or  distribution.  Section  2540,  quoted  above,  does  that,  and  leaves  it,  as  it 
was  before  the  statute,  personal  property. 

In  the  case  of  Kinney  v.  Watts,  14  Wend.  38,  the  court  applied  the  defini- 
tion of  real  estate  as  found  in  the  statute  governing  the  recording  of  convey- 
ances in  a  case  where  the  nature  of  the  estate  was  involved;  but,  on  a  subse- 
quent examination  of  the  question,  the  court  of  appeals  said  the  construction 
in  Kinney  v.  Watts  had  been  reached  through  inadvertence,  and  ruled  that 
tiie  statute  did  not  affect  the  nature  of  the  estate.  Mayor  of  New  York  v. 
Mahie,  13  N.  Y.  151,  159.  160.  See,  too.  Tone  v.  Brace,  11  Paige.  566.  The 
Ohio  cases  cited  in  1  Scrib.  Dower,  pp.  365^367,  are  ;n  point,  and  sustain  the 
position  that  the  provisions  relied  on  by  the  appellees  were  not  intended  to 
change  the  nature  of  the  ^estate,  and  do  not  control  the  question  now  pre- 
sented. 

The  leasehold  interests  retain,  then,  the  character  or  incidents  of  personal 
property  as  at  common  law,  and  the  statutes  which  govern  the  right  to  dis- 
tribution of  and  dower  in  other  personal  property  are  applicable  to  them.  The 
chancellor  erred  in  treating  them  as  real  estate  for  the  purposes  of  this  contro- 
versy. Otherwise  the  decree  is  right,  and  is  affirmed.  As  to  the  leasehold  in- 
terests, it  is  reversed,  and  the  cause  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

NOTE. 

Real  estate  purchased  for  partnership  par}>osefi  Is  partnership  property,  and  is  treated 
as  personalty  until  allpartnership  business  is  settled,  Logan  v.  Greenlaw,  25  Fed.  Rep. 
299.  and  note,  and  12  Fed.  Rep.  10;  Paige  v.  Paige,  (Iowa,)  32  N.  W.  Ren.  360;  Mallory 
V.  Ru8s«)ll,  Id.  102;  King  v.  Remington,  (Minn.)  29  N.  W.  Rep.  352,  and  note;  Sherley 
v.  Tliomasson,  (Ky.)  1  6.  W.  Rep.  530.  and  note ;  but  when  the  partnership  afiairs  are 
wound  up,  and  the  surplus  ascertained,  such  surplus  is  reconverted  into  realty.  Logan 
V.  Oreenlaw,  «ttpm,  and  note. 

Retil  estate  owned  and  held  by  copartners  as  partnership  propertv,  and  brought  into 
the  firm  stock,  is  not  converted  absolutely  and  for  all  purposes.  It  is  to  be  treated  as 
personalty,  in  so  far  as  may  be  necessary  to  secure  the  payment  of  the  firm  debts  and 
advances  made  by  the  partners  respectively ;  but  for  every  other  purpose  it  remains  r^ 
estate.    In  re  Codding,  9  Fed.  Rep.  849,  and  note. 


Tick  o.  Siiinn. 

{Supreime  Oourt  qf  Arkafisas.    April  16,  1887.) 

AssuMPsw^MoNET  Had  ahd  Received— Pa ymbht  uitdbs  Duress. 

A.  purchased  a  lot  of  corn,  giving  his  note  secured  by  chattel  mortgase,  with  a 
power  of  sale,  in  payment.  Only  a  part  of  the  corn  was  delivered,  but  tne  vendor 
insisted  upon  payment  of  the  note  in  full.  A.  objected  to  paying  the  full  amount, 
and  the  vendor  agreed  to  make  a  small  deduction,  but  threatened  to  take  the  prop- 
erty mortgaged  from  A.*8  possession,  and  sell  it  to  satisfy  his  claim,  if  A.  did  not 
pay  the  amount  claimed.  After  some  negotiation  between  the  parties,  A.  paid  the 
lull  amount  under  protest,  and  sued  to  recover  the  amount  overpaid,  ncld,  that 
the  payment  was  voluntary,  and  that  A.  was  not  entitled  to  recover. 

Appeal  from  circuit  court*  Pope  county. 

W.  C.  Ford,  for  appellant.    Jeff,  Davis,  for  appellee. 

CocKRiLL,  C.  J^  Yick  brought  his  action  against  Shinn  to  recover  money 
which  he  alleged  had  been  received  for  his  use  and  benefit.  The  dispute  was 
about  an  overpayment  made  by  the  plaintiff  to  the  defendant  upon  the  pur- 
chase of  a  lot  of  corn.  The  corn  bargained  for  was  500  bushels  at  75  cents  a 
bushel.  The  plaintiff  made  his  note  for  the  amount,  and,  to  secure  payment, 
executed  a  mortgage  upon  some  mules  and  wagons  and  a  lot  of  lumber. 
Seventy-seven  bushels  of  the  corn,  as  the  court  finds  from  the  testimony,  were 
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never  in  fact  delivered,  but  the  defendant,  Sliinn,  insisted  upon  payment  of 
the  full  amount  of  the  note  after  it  fell  due,  and  informed  the  appellant  that 
he  would  take  possession  of  the  mortgaged  property,  and  sell  it  in  pursuance 
of  a  provision  of  the  mortgage  authorizing  a  sale  in  case  of  default  in  pay- 
ment, unless  the  full  amount  demanded  was  paid.  The  case  was  tried  in  tlie 
circuit  court  without  a  jury.  The  court  found  that  the  payment  was  volun- 
tary, and  gave  judgment  for  the  defendant.  The  motion  for  a  new  trial  ques- 
tions only  the  adequacy  of  the  proof  to  sustain  the  findings  and  judgment. 
There  is  no  conflict  in  the  proof,  and  the  question  is  simply,  was  the  payment 
voluntary? 

The  doctrine  established  by  the  authorities  is  that  "a  payment  is  not  to  be 
regarded  as  compulsory,  unless  made  to  emancipate  the  person  or  property 
from  an  actual  atid  existing  duress  imposed  upon  it  by  the  party  to  whom  the 
money  is  paid.';  This  language  of  the  court  of  appeals  of  Maryland  is  quoted 
with  approval  by  the  supreme  court  of  the  United  States.  Mayor,  etc.,  of 
Baltimore  v.  Leffennan,  4  Gill,  425;  Radich  v.  HUtchins,  95  U.  S.  210.  The 
coercion  produced  by  what  is  sometimes  called  duress  of  goods  exists,  says 
Judge  CoOLEY,  speaking  for  the  supreme  court  of  Michigan,  "when  one  is 
compelled  to  submit  to  an  illegal  exaction  in  order  to  obtain  his  goods  from 
one  who  has  them  in  possession,  but  refuses  to  surrender  them  unless  the  ex- 
action is*  submitted  to."  Hockley  v.  Headley,  45  Mich.  569,  8  K.  W.  Hep. 
511.  The  remedies  afforded  by  the  courts  are  presumed  to  be  inadequate  to 
the  necessities  of  such  an  occasion,  and  the  aggrieved  party  is  not  forced  to 
submit  to  the  law's  delay,  but  may  pay  the  exaction,  and  rely  upon  the  effect 
of  this  species  of  duress  to  get  it  back.  The  coercion  is  effectual  when  pro- 
duced by  menace  as  well  as  by  actual  duress.  It  is  sufficient,  say  the  court 
in  Radich  v.  Ifutchina,  supra,  when  there  is  "some  actual  or  threatened  ex- 
ercise of  power  possessed,  or  believed  to  be  possessed,  by  the  party  exacting  or 
receiving  the  payment  over  the  person  or  property  of  another  from  which  the 
latter  has  no  other  means  of  immediate  rcit'^than  by  making  the  payment" 
See>  too.  Burr  v.  Burton,  18  Ark.  233.  It  will  be  seen  from  this  that  there 
must  be  a  pressing  and  controlling  necessity  upon  the  party  making  the  pay- 
ment to  render  it  compulsory  or  involuntary.  The  illegal  demand  must  be 
accompanied  by  the  apparent  power,  at  least,  to  carry  the  threat  of  enforce- 
ment into  immediate  execu tion .  Toion  of  Ligonier  v.  A  cTcerman ,  46  In d .  552 ; 
Brumagin  v.  Tillinghast,  18  Cal.  265.  When  one  so  holds  the  rod  that  the 
weak  needs  bow  to  it,  the  law  commiserates  the  submission. 

But  such  is  not  the  present  case.  The  mortgaged  chattels  were  in  the  debt- 
or's possession.  There  was  no  circumstance  or  threat  of  the  use  of  violence 
or  force  to  take  them.  The  debtor  voluntarily  met  his  creditor  in  the  office 
of  the  attorneys  who  held  the  note  for  collection  to  effect  a  settlement.  He 
admitted  a  liability  of  about  ^00,  but  claimed  a  credit  on  the  note  to  the  ex- 
tent of  the  com  that  was  not  delivered  to  him.  A  small  ci*edit  was  conceded, 
but  less  than  he  contended  for,  and  less  than  the  circuit  court  found  he  was 
really  entitled  to.  The  mortgagee  would  not  agree  to  his  terms  of  settle- 
ment, and  finally  informed  him  that  he  would  take  possession  of  and  sell 
the  mortgaged  property  if  he  did  not  pay  the  full  amount  demanded.  The 
mortgagee's  attorney  repeated  the  same  thing  to  him.  He  protested  through- 
out that  the  excess  over  the  amount  he  was~  willing  to  pay  was  unjust,  and 
that  he  did  not  owe  it,  but  he  agreed  to  pay  the  whole,  and,  after  having  time 
to  arrange  to  raise  the  money,  caused  it  to  be  paid,  saying  he  did  it  to  protect 
his  property  from  sale,  and  that  he  would  sue  for  and  recover  the  excess  over 
his  just  debt.  There  was  no  compulsion,  in  a  legal  sense,  to  this.  It  was 
incumbent  upon  the  mortgagee,  before  he  could  effect  a  legal  sale  of  the  mort- 
gaged goods,  to  get  possession  of  them;  and,  if  this  could  not  be  done  peace- 
ably, he  must  have  resorted  to  the  action  of  replevin  for  the  purpose.  But  it 
is  not  shown  that  he  had  the  power  or  opportunity  to  put  his  threat  of  seizing 
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the  property  Into  execution  against  the  will  of  the  debtor;  and  a  threat  to  en- 
force a  demand  by  suit  is  not  sufficient  to  create  duress  of  goods.  If  there  is 
in  fact  a  cause  of  action  in  such  case,  the  plaintiff  would  only  enforce  a  legal 
right.  If  there  was  no  cause  of  action  or  a  demand  for  more  than  is  due,  the 
party  threatened  should  exercise  the  ordinary  degree  of  firmness  which  the 
law  presumes  every  man  to  possess,  and  meet  the  issue  of  the  unjust  suit. 
One  cannot  be  heard  to  say  that  he  had  the  law  with  him,  but  feared  to  meet 
his  adversary  in  court.  It  is  only  when  he  has  no  chance  to  be  heard  that  he 
can  pay  under  protest  and  afterwards  recover.  Marriot  v.  Hampton^  2 
Smith,  Lead.  Cas.  pt.  1, 455.  By  proper  defense  to  the  action  of  replevin  the 
plaintiff  could  have  protected  himself  against  surrendering  his  property,  with- 
out paying  more  than  the  moitgage  debt.  Jones,  Ghat.  Mortg.  §  635.  Hav- 
ing chosen  to  make  terms  with  his  creditor,  Instead  of  pressing  his  rights  when 
there  was  nothing  to  prevent  him  from  so  doing,  he  could  not  afterwards 
change  position,  and  complain  that  the  terms  were  forced  upon  him.  Wald's 
Pol.  Cont.  554.  A  protest  is  of  no  avail  except  in  case  of  duress  of  some  sort, 
and  then  it  only  tends  to  show  that  the  payment  was  the  result  of  the  duress. 
Springfield  <fe  M.  Ry.  v.  Allen,  46  Ark.  217;  Marriot  v.  Hampton,  supra, 
456. 

The  cases  of  Drew  Co.  v.  Bennett,  43  Ark.  364,  and  Toton  of  Magnolia  v. 
Sharman,  46  Ark.  358,  do  not  sustain  the  appellant's  position.  The  plaintiff 
in  each  of  those  cases  was  entitled  to  receive  a  license  to  seU  liquor,  and  enjoy 
the  privilege  it  afforded,  upon  payment  of  a  stated  sum,  but  the  officers  in 
authority  refused  in  each  case  to  deliver  the  license  unless  a  larger  amount 
was  paid.  They  paid  the  exactions,  and  were  permitted  to  recover.  The  de- 
cisions are  distinctly  referable  to  the  principle  which  permits  a  recovery  in 
case  of  an  extortion  laid  as  a  condition  to  the  exercise  of  a  legal  right.  Hack- 
ley  V.  Headley,  supra;  McPheraon  v.  Coas,  86  N.  Y.  472. 

Several  text  writers  have  stated  the  rule  to  be  that  when  a  mortgagee,  with 
power  of  sale,  threatens  to  use  his  power  unless  he  be  overpaid,  the  overpay- 
ment may  be  recovered  in  an  action  for  money  had  and  received.  2  Whart. 
Cont.  §  737;  Jones,  Mortg.  g§  903, 1819.  But  the  broad  statement  of  the  text 
is  not  supported  by  any  adjudicated  case  cited.  The  ease  of  Close  v.  Phipps, 
7  Man.  &  G.  590,  49  E.  G.  L.  585,  is  mainly  relied  upon  to  sustain  the  )>osi- 
tion.  The  case  is  meagerly  reported,  and  in  Chitty's  work  on  Contracts  It  is 
placed  in  that  class  of  cases  where  an  exaction  is  submitted  to  in  order  to  re- 
cover the  possession  of  property,  inasmuch  as  it  appears  that  the  mortgagee's 
agent  refused  to  deliver  up  the  title  deeds  of  the  mortgaged  property.  2  Chit. 
Cont.  941,  942.  The  opinion,  also  without  argument,  likens  it  to  a  case  of  a 
common  carrier  withholding  goods  upon  a  demand  of  exorbitant  freight 
charges.  Besides,  the  case  related  to  real  estjite,  no  act  to  gain  possession  of 
which  before  sale  was  necessary. 

The  court's  finding  of  facts  is  sustained  by  the  evidence,  and  the  judgment 
is  affirmed. 


Watson,  Assignee,  etc.,  9.  Thompson  Lumber  Co.  and  others. 

{Svpreme  Court  of  Arharmu.    April  16,  1S87.) 

Chaitsl  MosraAOK—RBeisTBATiov— Fobbiok  Cobpobation. 

A  foreign  corporation  doing  business  in  Clay  county.  Arkansas,  executed  a  mort- 
gage on  its  real  and  personal  property  to  secure  payment  of  certain  promissory 
notes,  and  the  mortgage  was  recorded  in  Clay  county.  Subseouently  certain  credit- 
ors obtained  judgments  against  the  corporation,  and  seized  tbe  personal  property 
under  execution.  The  mortgagee  afterwarda  sought  to  foreclose  the  mortgage, 
Joining  the  judgment  creditors  as  defendants.  HdathBi.  as  the  corporation  has  no 
residence  in  Arkansas,  the  recording  of  the  mortgage  did  not  give  the  mortgagee 
a  lien  as  against  the  creditors  who  had  sued  upon  the  foreclosure  proceedings,  as, 
under  Mansf.  Dig.  Ark.  ^  4742,  a  mortgage  of  personalty,  to  be  valid  as  against  third 
parties,  must  be  recorded  in  the  county  in  which  the  mortgagor  resides. 
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Appeal  from  circuit  court,  Clay  county.    In  chancery. 
/.  C.  Hawthorne^  for  appellant. 

Battlb,  J.  The  Thompson  Lumber  Company,  a  foreign  corporation,  be- 
ing indebted  to  McMiUion  &  Ebbert,  in  the  sum  of  $14,569.05,  executed  to 
them  its  three  promissory  notes  for  the  same,  and  a  trust  mortgage  to  secure 
the  payment  thereof.  The  property  mortgaged  consisted  of  lands  and  per- 
sonal property,  and  remained  in  the  possession  of  the  mortgagor  until  seized 
by  its  creditors  under  execution .  The  mortgage  was  tiled,  after  it  was  ackno  w  1- 
edged,  for  record  in  Gay  county,  in  this  state,  where  the  mortgagor  at  that 
time  was  doing  business,  and  all  the  mortgaged  property  was  situated.  Mc- 
Bllllion  &  Ebbert,  being  involved  in  debt,  assigned  the  notes  and  mortgage, 
with  other  property,  to  Howard  Watson,  for  the  benefit  of  their  creditors. 
Thirty-five  of  the  creditors  of  the  Thompson  Lumber  Company  sued  and  re- 
covered judgments  against  it  before  a  justice  of  the  peace  of  Clay  county,  and, 
after  the  mortgage  was  filed  for  record,  sued  out  executions  on  their  several 
judgments,  and  caused  the  same  to  be  levied  on  a  portion  of  the  personal  prop- 
erty which  was  mortgaged.  After  they  were  issued  and  levied,  Watson 
brought  this  action  to  foreclose  the  mortgage,  making  the  Thompson  Lumber 
Company,  the  35  creditors,  and  others  defendants  therein.  As  to  the  prop- 
erty seized  under  execution,  the  court  below  found  and  decreed  in  favor  of  the 
85  creditors,  and,  as  to  the  remainder,  in  favor  of  plaintiff,  and  plaintiff  ap- 
pealed. 

It  has  been  repeatedly  held  by  this  court  that  '*a  mortgage  is  good  between 
the  parties  thereto,  though  not  acknowledged  and  recorded,  but  constitutes 
no  lien  upon  the  mortgaged  property  as  against  strangers,  unless  it  is  acknowl- 
edged and  recorded,  even  though  they  may  have  actual  notice  of  its  existence." 
Main  v.  Alexander,  9  Ark.  112;  Jacotoay  v.  BaulU20  Ark.  190;  Hannah y, 
Carrington,  18  Ark.  105. 

Section  4742  of  Mansfield's  Digest  reads  as  follows :  '*  All  mortgages,  whether 
for  real  or  personal  estate,  shall  be  proved  or  acknowledged  in  the  same  man- 
ner that  deeds  for  the  conveyance  of  real  estate  are  now  required  by  law  to  be 
proved  or  acknowledged;  and,  when  so  proved  or  acknowledged,  shall  be  re- 
corded, if  for  lands,  in  the  county  or  counties  in  which  the  lands  lie,  and,  if  for 
personal  property,  in  the  county  in  which  the  mortgagor  resides."  It  follows, 
then,  that,  while  the  mortgage  sued  on  was  good  as  between  the  parties,  it 
was  no  lien  on  the  personal  property  seized  under  execution,  as  against  the 
creditors  suing  out  the  executions,  unless  it  was  acknowledged  or  proved,  and 
filed  for  record  in  the  county  of  the  mortgagor's  residence.  The  mortgagor 
was  a  foreign  corporation,  and  was  actively  and  continuously  engaged  in  busi- 
ness in  Clay  county,  in  this  state,  at  and  before  the  time  the  mortgage  was 
executed  and  filed  for  record.    Wliere  did  it  reside? 

Chief  Justice  Tanet,  in  delivering  the  opinion  of  the  court  in  Bank  of 
Augusta  v.  Earle,  13  Pet.  588,  said;  "It  is  very  true  tliat  a  corporation  can 
have  no  legal  existence  out  of  the  boundaries  of  the  sovereignty  by  which  it 
is  created.  It  exists  only  in  contemplation  of  the  law,  and  by  force  of  the 
law;  and  where  that  law  ceases  to  operate,  and  is  no  longer  obligatory,  the 
corporation  can  have  no  existence.  It  must  dwell  in  the  place  of  its  creation, 
and  cannot  migrate  to  another  sovereignty.  But,  although  it  must  live  and 
have  its  being  in  that  state  only,  yet  it  does  not  by  any  means  follow  that  its 
existence  there  will  not  be  recognized  in  other  places;  and  its  residence  in 
One  state  creates  no  insuperable  objection  to  its  power  of  contracting  in  an- 
other. It  is,  indeed,  a  mere  artificial  being,  invisible  and  intangible;  yet  it 
is  a  person,  for  certain  purposes,  in  contemplation  of  law,  and  has  been  recog- 
nized as  Such  by  the  decisions  of  this  court.  It  was  so  held  in  the  case  of 
U.  8.  V.  Amedpr  11  Wlieat.  412,  and  in  Beaston  v.  Farmera'  Bank  of  Dela- 
'Ware,  12  Pet.  135.    Xow,  natural  persons,  through  the  intervention  of  agents. 
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are  continually  making  contracts  in  countries  in  wliich  thej  do  not  reside^ 
and  when  they  are  not  personally  present  when  the  contract  is  made,  and  no- 
body has  ever  doubted  the  validity  of  these  agreements.  And  what  greater 
objection  can  there  be  to  the  capacity  of  an  artificial  person,  by  its  agents,  to 
make  a  contract  within  the  scope  of  its  limited  powers,  in  a  sovereignty  in 
which  it  does  not  reside,  provided  such  contracts  are  permitted  to  be  made  by 
them  by  the  laws  of  the  place?  The  corporation  must  no  doubt  show  that 
the  law  of  its  creation  gave  it  authority  to  make  such  contracts  through  such 
agents.  Yet  as,  in  the  case  of  a  natural  person,  it  is  not  necessary  that  it 
should  actually  exist  in  the  sovereignty  in  which  the  contract  is  made,  it  is 
sufficient  that  its  existence  as  an  artificial  person,  in  the  state  of  its  creation^  is 
acknowledged  and  recognized  by  the  law  of  the  nation  where  the  dealing  takes 
place,  and  that  it  is  permitted  by  the  laws  of  that  place  to  exercise  there  the 
powers  with  which  it  is  endowed. "  See,  also,  Ex  parte 8ohollenherger,  96  U. 
S.  377;  Stafford  v.  American  Mills  Co.,  13  R.  I.  310;  Cowardinv,  Uviversal 
Life  Ins,  Co,,  32  Grat.  446;  Blackstone  Manvfg  Co.  v.  Inhabitants  of  Black- 
stone,  13  Gray,  488. 

The  Thompson  Lumber  Company,  then,  was  not  a  resident  of  this  state. 
We  therefore  conclude  that  the  mortgage  sued  on  was  not  valid  against  the 
creditors  who  sued  out  executions,  and  caused  the  same  to  be  levied,  before 
the  commencement  of  this  action,  as  to  tlie  personal  property  levied  on. 
Smith  v.  Moore,  11  N.  H.  63;  Either  v.  Bmwell,  51  Me.  601;  Cook  v.  Hager, 
8  Colo.  386;  Stetmrt  v.  Flatt,  101  U.  S.  731;  Briggs  v.  Leitelt,  41  Mich.  80, 
1  N.  W.  Rep.  942. 

Decree  a(lirmed. 


Williams  v.  State.* 

(Court  of  Apjyeals  of  Texas.    December  4,  1886.; 

1.  Homicide — Indictment — Sufficiency. 

Au  iudicttnent  conforniiTig  to  section  357,  Willsou,  Crim.  Forms,  is  suffident  to 
charge  the  offense  of  murder. 

2.  Sake— SBLF-DBrBves—IvsTRucrioN. 

By  thechai^  of  the  court  upon  the  issue  of  self-defense,  in  this  case,  tlie  right  of 
the  accused  to  kill  his  assailant  before  resorting  to  other  means  than  retreat  to  avoid 
the  threatened  injury,  was  restricted  to  the  prevention  of  murder,  raaiming,  or  dis- 
figuring, giving  no  such  right  until  he  had  res3rted  to  all  other  means  except  re- 
treat, where  the  threatened  injury  might  have  been  other  serious  bodily  injury. 
Held  erroneous. 

3.  Sams— Tbbxatb. 

See  the  opinion  in  extento  for  a  state  of  proof  where,  under  the  failure  of  the  trial 
court  to  charge  the  jury,  the  law  relating  to  threats  was  material  and  fatal  error. 

4.  EzcE^ioNs,  Bill  of — Sufficiency. 

Bill  of  exceptions,  which  assails  generally  the  entire  charee  of  the  court,  speci- 
fying no  particular  errors,  is  entitled  to  no  consideration  at  the  hands  of  the  appel- 
late court. 
6.  CBiiUNAr.  pRA<7no»— Evidence— Flight. 

Evidence  of  the  flight  of  the  accused  after  the  return  of  indictment  against  him, 
and  of  his  effort  to  obtain  false  testimony  to  be  used  on  his  trial,  is  always  admis- 
sible for  the  state,  and  especially  when  the  inculpatory  evidence  is  circumstantial. 

Appeal  from  district  court.  Falls  countv. 

The  conviction  in  this  case  was  for  an  assault  to  murder  one  G.  H.  G-assa- 
way.  The  penalty  assessed  against  the  appellant  was  a  term  of  three  years 
in  the  penitentiary.    The  opinion  sufllciently  states  the  case. 

Alexander,  Winter  d  Dickenson^  for  appellant.  Asst.  Atty.  Gen.  Burts,  for 
the  State. 

'  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Tejcas-eourt  of  ap- 
peals. Digitized  by  VjOC 
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WiLLSON,  J.  1.  The  indictment  is  in  the  usual  form,  and  the  court  did 
not  err  in  overruling  exceptions  to  it.  WiUson,  Crim.  Forms,  §  357,  p.  161, 
and  cases  there  cited. 

2.  It  is  the  well-settled  law  of  this  state  that,  when  any  unlawful  and  vio- 
lent attack  is  made  by  one  person  upon  another,  which  reasonably  indicates 
to  the  person  attacked  that  Berious  bodily  injury  is  about  to  be  inflicted  upon 
him,  he  may  kiU  the  assailant  at  once,  without  resorting  to  othef  means  for 
the  prevention  of  such  threatened  injury.  HunnictiU  v.  iSftot^,  20  Tex.  App. 
642,  and  cases  therein  cited;  Lee  v.  HtaU,  21  Tex.  App.  241, 8  S.  W.  llep.  B9. 
In  this  case  the  charge  of  the  court  upon  the  issue  of  self-defense  restricts  the 
right  of  the  defendant  to  kill  his  assailant,  without  first  resorting  to  all  other 
means  except  retreat  to  prevent  the  threatened  injury,  to  the  prevention  of 
murder,  maiming,  or  disfiguring,  giving  him  no  such  right  where  the  injury 
threatened  might  have  been  other  serious  bodily  injury,  untU  he  had  first  re- 
sorted to  all  other  means  except  retreat  to  prevent  such  other  serious  bodily 
injury.     In  this  respect  the  charge  is  defective. 

3.  It  was  in  proof  by  two  witnesses  that  prior  to  the  alleged  assaulf  by  de* 
fendant  upon  Gassaway,  and  on  the  same  day,  said  Gassaway  had  threatened 
to  kill  the  defendant,  and  that  said  threat  had,  prior  to  said  alleged  assault^ 
been  communicated  to  defendant.  There  was  also  testimony  that  at  the  time 
of  the  difficulty,  and  before  the  commission  of  the  alleged  assault,  Gktssaway 
attempted  to  draw  a  pistol  with  which  to  shoot  the  defendant,  and  thus  exe- 
cute said  threat.  In  view  of  this  evidence,  the  court  should  have  charged  the 
law  relating  to  threats,  and  it  was  material  error  to  omit  to  do  so.  Hime  v. 
ataU,  9  Tex.  App.  586. 

4.  Other  objections  than  those  above  noticed  are  urged  to  the  charge  of  the 
court  by  counsel  for  defendant,  but  the  errors  complained  of  are  not  of  a 
character  deemed  material;  and,  in  the  absence  of  a  bill  of  exceptions  specific- 
ally pointing  out  such  errors,  we  are  not  called  upon  to  notice  them.  There 
is  in  the  record  a  general  bill  of  exception  to  the  entire  charge,  specifying  no 
error.  Such  a  bill  is  entitled  to  no  consideration.  Smith  v.  State,  8  S.  W» 
Bep.684. 

5.  It  was  not  error  to  admit  the  testimony  in  regard  to  the  flight  of  the  de- 
fendant from  the  state  after  he  was  indicted,  and  of  his  effort  to  obtain  false 
testimony  to  be  used  on  his  trial.  Such  testimony  is  always  admissible  ia 
cases  of  circumstantial  evidence,  and  we  know  of  no  rule  of  law  which  would 
exclude  it  in  any  case,  though  the  reason  for  its  admission  in  a  case  like  this, 
where  the  evidence  relied  upon  by  the  prosecution  to  establish  the  guilt  of  de-^ 
fendant  is  direct,  is  not  so  apparent  as  in  a  case  where  the  evidence  is  all  cir- 
cumstantial.   Whart.  Grim.  Ev.  §  750. 

Because  of  the  errors  in  the  charge  of  the  court  which  we  have  mentioned 
as  material,  and  which  might  have  prejudiced  defendant's  rights^  the  judg- 
ment is  reversed,  and  the  cause  remanded. 


Ireland,  Governor,  etc.,  v,  Taylor  and  others. 
{B^preme  Oowrt  qf  Texa$.    March  25, 18S7.) 
Rail]u>ad  Coxpabik— Sals  o?  Railboad  by  Statb— Powbb  of  Govbbvob. 

The  lenslatore  of  Texas  passed  an  act  empowering  the  governor  to  sell  the  Hous- 
ton Tap  s  Brasoria  Railroad,  and  directed  him  to  require  bonds  of  the  purchaser 
to  keep  the  railway  ha  mnning  order.  At  the  sale  the  state  bought  in  the  road. 
The  legislature  afl^erwards  passed  a  resolution,  again  directing  the  governor  to  sell 
the  road  "  by  public  or  private  sale,  upon  such  terms  and  to  such  parties  as  he  may 
deem  best  for  the  security  of  the  school  fund."  The  governor  sold  the  road,  and 
appellee  became  the  purchaser,  and  the  governor  required  of  him  the  bond  pro- 
vided in  the  first  act.  Held,  (1)  that  as  a  sale  bad  been  made  under  the  act,  it  had 
performed  its  functions,  and,  as  the  second  sale  was  made  under  the  resolution, 
the  governor  had  no  authority  to  require  the  bond ;  and  (2)  that  the  resolution 
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aathorizins  the  governor  to  sell  npon  snch  terms  as  he  saw  best  referred  only  to 
the  price  and  times  of  payment,  did  not  authorize  him  to  demand  the  bond,  and 
the  condition  of  the  bond  could  not  be  enforced  in  a  suit  at  his  instance. 

Appeal  from  district  court,  Harris  county. 
W.  C.  Oliver,  for  Ireland. 

Gaines,  U.  This  suit  was  brought  by  appellant,  as  goyernor  of  the  state 
of  Texas,  to  recover  the  sum  of  <^,000,  the  penalty  of  a  bond  executed  by 
Moses  Taylor  as  principal,  and  B.  A.  Shepherd  and  William  M.  Bice  as  sure- 
ties. Plaintiff  also  sought  to  recover  the  title  and  possession  of  the  Houston 
Tap  &  Brazoria  Railroad,  which  was  alleged  to  be  in  possession  and  under 
the  control  of  the  Ii^ternational  &  Great  Northern  Railroad  Company  and  the 
Missouri  Pacific  Railway  Company,  both  of  which  were  made  parties  defend- 
ant. Demurrers  to  the  petition  were  sustained  in  the  court  below,  and 
plaintiff  declined  to  amend.  The  suit  was  accordingly  dismissed,  and  plain- 
tiff now  appeals. 

In  the  petition  and  supplemental  petition  (called  a  "replication")  the  fol- 
lowing facts  appear:  The  Houston  Tap  &  Brazoria  Railroad  Company  being 
indebted  to  the  state,  the  legislature,  on  the  fifteenth  of  August,  1870,  passed 
an  act  directing  a  sale  of  the  railway  of  the  company,  which  contained  the 
following  provision:  "Said  sale  shall  be  made  at  the  front  door  of  the  capi- 
tol,  in  the  city  of  Austin,  and  shall  be  conducted  by  the  governor,  or  by  some 
one  appointed  by  him  for  that  purpose.  It  shall  be  to  the  highest  and  best 
bidder  for  cash,  and  the  governor  is  authorized  and  required  to  execute  and 
deliver  to  such  purchaser  a  deed  of  conveyance  to  the  property  so  sold,  when- 
ever such  purchaser  shall  have  entered  into  good  and  sufficient  bond,  pa3rable 
to  the  governor  of  the  state,  in  the  sum  of  ($50,000)  fifty  thousand  dollars, 
conditioned  that  such  purchaser  will  keep  said  railway  in  running  order,  and 
will  not  remove  or  cause  to  be  removed  any  of  the  iron  from  the  track  of 
said  railway,  or  any  of  the  rolling  stock  therefrom."  Gen.  Laws  12th  Leg. 
233.  The  governor  accordingly  sold  the  road,  and  the  state  became  the  pur- 
chaser. Thereafter,  on  the  eighteenth  of  May,  1871,  the  legislature  passed  a 
joint  resolution  authorizing  a  sale  of  the  railroad.  This  resolution  is  referred 
to  in  the  petition,  and,  though  not  copied  therein,  for  the  sake  of  convenience 
we  here  set  it  out:  "Be  it  resolved  by  the  legislature  of  the  state  of  Texas 
that  his  excellency,  the  governor  of  the  state,  be,  and  he  is  hereby,  authorized 
to  dispose  of  the  Houston  Tap  &  Brazoria  Railroad,  now  in  possession  of  the 
state;  the  disposition  of  said  railroad  to  be  by  public  or  private  sale,  upon 
such  terms  and  to  such  parties  as  he  may  deem  best  for  the  security  of  the 
school  fund  of  the  state:  provided,  that  no  sale  or  transfer  shall  be  made  to 
any  parties  until  thirty  days  from  the  passage  of  this  joint  resolution,  and 
not  for  less  than  the  actual  value  of  the  iron  on  the  track:  and  provided,  fur- 
ther, that  the  governor  may  give  the  citizens  residing  on  said  road,  or  tribu- 
tary to  it,  the  preference  of  buying  said  road,  so  that  the  rails  of  said  road 
may  not  be  removed  from  the  track  of  said  road  as  at  present  located."  On 
the  twenty-first  of  July,  1871,  the  governor  sold  the  property  to  Masterson 
and  Wagley,  but,  before  the  transaction  was  consummated,  by  agreement  of 
the  parties,  Moses  Taylor  was  substituted  to  the  rights  of  the  purchasers. 
He  accordingly  made  the  bond  sued  upon,  and  paid  the  purchase  money, 
amounting  to  $130,000,  and  a  conveyance  was  thereupon  made  to  him.  This 
provided  that  it  was  subject  to  the  conditions  stated  in  the  bond  which  is 
mentioned  above. 

Was  the  governor  authorized,  either  by  the  act  of  August  15, 1870,  or  the 
joint  resolution  of  May  18, 1871,  to  require  this  bond  of  the  purchasers  of  the 
railroad?  We  are  of  opinion  that  he  was  not.  In  the  first  place,  the  act  of 
1870  applied  only  to  the  first  sale.  After  the  state  became  the  purchaser,  the 
act  had  pei^ormed  its  function,  and  the  authority  conferred  by  it  upon  the 
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^vernor  had  wholly  ceased.  But  if  it  could  be  said  that  the  Joint  resolution 
revived  his  power  to  require  a  bond  as  given  by  the  previous  act,  it  is  suffi- 
cient to  say  that  the  conditions  of  the  bond  required,  and  that  actually  given, 
are  substantially  different,  and  for  that  reason  alone  the  authority  of  the  act 
cannot  be  invoked  to  support  the  validity  of  the  instrument  in  question.  But 
it  is  also  claimed  that  so  much  of  the  Joint  resolution  as  provides  that  ''the 
disposition  of  said  road  to  be  by  public  or  private  sale,  upon  such  terms  and 
to  such  parties  as  he  [meaning  the  govemo;:]  may  deem  best  for  the  security 
of  the  school  fund  of  the  state, "  empowered  him  to  annex  such  conditions  to 
the  conveyance  as  he  saw  fit,  and  that,  therefore,  he  was  authorized  to  re- 
quire the-bond.  But  we  do  not  so  construe  the  resolution.  The  word  "terms*' 
was  evidently  intended  to  apply  to  the  amount  of  the  price,  and  the  times  of 
payment,  and  the  clause  was  doubtless  inserted  to  enable  him  to  obtain  a  bet- 
ter price  by  selling  upon  credit,  provided  he  could  so  sell  to  such  parties  as 
could  make  the  payments  secure.  The  object  of  the  provision  was  to  protect 
the  interest  of  the  school  fund.  It  was  not  to  invest  the  governor  with  pow- 
ers to  annex  conditions  to  the  contract,  which  were  calculated  to  reduce  the 
price  rather  than  enhance  it.  Instead  of  making  a  provision  for  keeping  up 
the  road,  the  legislature  seemed  to  contemplate  that  in  the  event  "the  citi- 
zens residing  on  the  road  or  tributary  to  it"  did  not  buy,  that  the  purchasers  . 
^ould  have  the  right  to  remove  the  rails.  The  authori^  to  require  railroad 
companies  to  keep  their  roads  in  operation  and  repair  is  a  function  which 
properly  belongs  to  the  legislature,  and  we  do  not  think  that  body  intended  to 
leave  this  matter  to  the  discretion  of  the  governor  in  the  particular  instance 
ondmr  consideration. 

It  follows  from  what  we  have  said  in  our  opinion  the  governor  was  not 
jHithorized  to  require  this  bond  of  the  purchaser  of  the  road;  and,  since  the 
legislature  did  not  invest  him  with  power  to  annex  any  such  conditions  to  the 
3ale  of  the  property,  it  must  be  held  that  the  instrument  was  without  a  law- 
ful consideration  to  support  it,  and  is  therefore  invalid.  This  principle  is  sub- 
stantially held  by  this  court  in  the  case  of  Leona,  I,  M,  it  C.  Co.  v.  Gover- 
nor, etc^  62  Tex.  615. 

The  petition  prays  for  a  recovery  of  the  title  and  possession  of  the  road, — 
we  presume  upon  the  ground  that  the  deed  makes  a  compliance  with  the  stip- 
ulations of  the  bond  a  condition  of  the  conveyance.  But  if  such  stipulations 
could  have  been  lawfully  embraced  in  the  contract,  and  if  the  governor  had 
the  right  to  bring  a  suit  in  behalf  of  the  state  in  his  own  name  to  enforce  the 
forfeiture,  we  do  not  think  the  property  could  be  recovered  without  an  offer 
to  pay  back  the  purchase  mon^y.  But  this  is  not  insisted  upon  in  the  brief, 
and  we  need  not  discuss  the  question. 

The  court  did  not  err  in  sustaining  the  general  demurrer  to  plaintiff's 
petition,  and  this  necessarUy  disposes  of  the  other  errors  assigned.  The  j  udg- 
ment  is  therefore  affirmed. 


Wilson  and  others  v,  Wichita  Co. 

(Supreme  Cburt  of  Texas.    April  5, 1867.) 

1.  On-icx  AND  Offigxb—Liabilxtt— Obligation  to  Aooouvt. 

An  officer  who  la  custodian  of  public  money  does  not  oocnpy  the  relation  of  a 
mere  bailee  for  hire,  who  is  responsible  for  such  care  only  as  a  prudent  man  would 
take  of  his  own ;  he  is  bound  to  account  forand  pay  over  the  public  money,  less  his 
commissions,  or  his  sureties  must  do  it  for  him ;  folio  wing  So^pt  t.  l^cOe^  46  Tex.  10. 

2.  8amb— Condition  Pbbckdknt  to  Action— Acoountino. 

In  an  action  a^inst  a  county  treasurer  and  his  bondsmen  for  ftdlure  to  pay  over 
public  moneys,  it  is  not  necessary  that  the  account  should  be  passed  upon  by  the 
court  before  the  bringing  of  the  suit.    If  he  has  any  credits,  he  can  plead  them. 
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3.  Same— Qua LiFicATiow  of  Suocebsob— Plbadiwo. 

In  such  an  action  the  petition  sufficiently  alleges,  by  reasonable  intendment,  that 
the  treasurer's  successor  had  qualified,  when  it  avers  that  he  liuled  to  pay  over  to 
his  successor  in  office  the  money  sued  for. 

4.  Bonds — Official— Approval. 

The  fact  that  the  county  judge  approved  an  official  bond  in  open  commissioners' 
court  does  not  make  the  approval  the  act  of  that  court,  and  not  theact  of  the  judge. 

6.   8aM»— BbBACH— ''DlSBUBSKMEKT." 

A  condition  in  a  bond  that  the  treasurer  "will  safely  keep  and  faithfully  dis- 
burse "  a  fiind  acoordine  to  law  is  broken  by  his  refusal  to  pay  over  the  balance  of 
the  fund  remaining  in  his  hands  to  his  successor,  such  payment  being  a  disbune- 
ment. 

6.  Plkadihg — Stbxkiko  Oirr  Axsvdmekt. 

An  amendment  to  an  answer,  admitting  evervthlng  of  Importance  to  plalntiCTa 
recovery  contained  in  the  petition,  without  seeking  to  avoid  their  effect,  presenta 
no  defense  to  the  action,  and  is  properly  stricken  out. 

Appeal  from  district  court,  Wichita  county. 

Suit  by  Wichita  county  against  Wilson  and  others,  upon  an  official  bond 
alleged  to  have  been  given  by  the  appellant  Wilson,  as  treasurer  of  Wichita 
county,  for  the  school  funds  of  said  county,  and  by  the  other  appellants  as 
his  sureties  thereon.  The  neglect  of  duty  complained  of  is  Wilson's  alleged 
failure  to  deliver  money  to  his  successor  in  office.  The  defendant  filed  a  spe- 
cial answer,  which  alleged  that  Wilson,  as  treasurer,  with  the  consent  of  the 
county  commissioners,  deposited  his  funds  (the  county  school  funds  among  the 
rest)  in  a  bank;  that  as  money  was  received  it  was  deposited  and  checked  out 
when  needed;  that  the  bank  failed,  owing  him,  as  treasurer,  the  sum  sued  for. 
General  demurrer  to  the  special  answer  sustained.  Answer  of  general  denial 
filed,  by  leave  of  court,  which  on  plaintiff's  motion  was  stricken  out.  Trial 
by  the  court,  and  judgment  for  plaintiff.    Defendants  appeal. 

X.  T,  Miller  and  H.  B.  MoBrtde^  for  appellants.  /.  P.  Boyd  and  R.  Cobhp 
for  appellee. 

Willie,  C.  J.  There  was  no  error  in  sustaining  the  demurrer  to  the  spe- 
cial plea  of  defendant.  It  is  too  well  settled  to  require  discussion  that  an 
officer  who  is  custodian  of  public  money  does  not  occupy  the  relation  of  a 
mere  bailee  for  hire,  who  is  responsible  only  for  such  care  of  the  money  as  a 
prudent  man  would  take  of  his  own.  He  Is  bound  to  account  for  and  pay 
over  the  public  money,  less  his  commissions,  or  his  sureties  must  pay  it  for 
him.  This  has  been  expressly  decided  in  our  own  state,  and  also  in  frequent 
decisions  of  the  supreme  court  of  the  United  States.  Bogga  v.  State,  46  Tex» 
10;  Boyden  v.  U,  8,,  13  Wall.  17;  U.  8.  v.  Preaeott,  3  How.  578;  V.  8.  v. 
Morgan,  11  How.  154;  U.  8.  v.  DashUl,  4  WaU.  182. 

The  trial  amendment  was  properly  striken  out.  It  admitted  everything  of 
importance  to  the  plaintiff^s  recovery  which  was  contained  in  the  petition^ 
and  was  not  such  a  plea  as  would  put  the  plaintiff  upon  ptoof ,  or  would  au- 
thorize proof  on  the  part  of  the  defendant.  The  special  plea  to  which  it  re- 
ferred, and  whose  admissions  it  adopted,  confessed  every  allegation  of  the 
petition  essential  to  a  recovery  by  the  plaintiff,  but  sought  to  avoid  them  by 
an  excuse  for  the  loss  of  the  money  in  possession  of  the  defendant  Wilson, 
when  his  successor  was  qualified.  The  trial  amendment  reiterated  all  these 
confessions,  without  seeking  to  avoid  their  effect,  and  so  presented  no  defense 
to  the  action. 

The  proposition  that  the  bond  was  not  approved  by  the  county  judge  is  not 
sustained  by  the  record.  His  approval  to  the  bond  appears  over  his  own  name 
and  official  designation.  The  fact  that  he  approved  it  in  open  commissioners' 
court  does  not  make  it  the  act  of  that  court,  even  if  it  would  be  vitiated  wei-e 
this  the  case.  It  was  not  necessary  to  have  a  statement  of  the  treasurer's 
account  passed  upon  by  the  couit  before  bringing  suit.    If  he  had  any  credits 
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to  which  he  was  entitled  as  against  the  debit  with  which  he  was  charged,  it 
was  his  duty  to  plead  them. 

The  allegation  that  Wilson  failed  to  pay  over  to  his  successor  in  office  the 
money  sued  for  was,  by  reasonable  intendment,  an  allegation  that  his  succes- 
sor had  qualified.  This,  under  our  rules,  would  have  made  the  argument 
gpod  against  a  general  demurrer,  and  the  benefit  of  such  a  demurrer  is  all 
the  appellants  can  claim  in  the  state  of  the  pleading.  Bule  17,  District 
Courts. 

The  bond  is  conditioned  that  the  treasurer  would  safely  keep  and  faithfully 
disburse  the  school  fund  of  said  county  according  to  law,  and  that  he  would 
pay  such  warrants  as  might  be  drawn  upon  said  fund  by  competent  authority. 
The  breach  assigned  was  that  Wilson  retained  and  refused  to  deliver  to  his 
successor  in  office  the  sum  of  $642.23,  although  often  requested  so  to  do.  To 
disburse  money  is  to  pay  it  out.  When  the  proper  authority  requested  the 
treasurer  to  pay  out  to  his  successor  in  office  the  money  belonging  to  the  school 
fund  remaining  in  his  hands,  they  in  effect  demanded  that  he  make  a  dis- 
bursement of  it.  In  failing  to  do  so  he  committed  a  plain  breach  of  this  par- 
ticular obligation,  and  his  sureties  became  liable  for  the  money. 

This  disposes  of  all  the  points  made  in  the  brief  of  counsel.  Many  of  these 
would  not  have  been  noticed,  as  errors  were  not  assigned  upon  them,  but  for 
the  fact  that  delay  was  suggested  by  the  appellee,  which  opened  the  whole  rec- 
ord to  revision.  The  points  relied  on  for  a  reversal  have  no  merit  in  them ; 
but,  as  the  appellants  may  have  thought  that  some  of  them  deserved  an  ad- 
judication by  this  court,  we  cannot  say  that  the  appeal  was  taken  solely  for 
delay,  and  the  Judgment  will  be  affirmed,  but  without  damages. 


Garrison  v.  Growell  and  others. 

{8%qaremB  Court  of  Texas.    April  15,  1887.) 

Dsed-^Descbiption— BotrnDABin— Bona  Fids  Pubchasbb. 

In  a  deed  of  land  the  grantor  described  the  land  by  the  true  distances  boanding 
the  tract,  but.  by  mistake,  used  a  boundary  line  that  made  the  grant  convey  a  strip 
in  excess  of  the  land  he  intended  and  agreed  to  convey.  The  grantee  moved  his 
fence  so  as  to  include  the  extra  strip,  recorded  his  deed,  and  conveyed  to  C,  a  fxma 
fide  purchaser.  In  a  suit  for  the  possession  of  the  strip,  held^  that  the  first  grantor 
could  not  reoover  of  C,  since  he  could  not  be  presumed  to  know  that  the  distances 
would  not  reach  the  erroneous  boundary  line,  and  since  he  found  his  grantor  in 
possession  under  a  deed  which,  under  the  rule  that  boundaries  govern  distances,* 
embraced  the  land  so  possessed. 

Appeal  from  district  court,  Montague  county. 

Sparks  d  Smith,  for  J4)pellant.  Davis  dk  Gamett  and  StepJiens,  Matlock 
4f  Herbert,  for  appellees. 

Gainbs,  J.  Appellant  and  one  John  H.  Stephens  were  claiming  adversely 
to  each  other  the  Hezekiah  Frost  survey  of  land  in  Montague  county,  of 
which  the  tract  in  controversy  is  a  part.  They  agreed  upon  a  compromise  of 
their  claims,  and,  in  pursuance  of  their  agreement,  appellant  conveyed  to 
Stephens  a  portion  of  the  tract.  The  former  now  claims  that  the  agreement 
was  that  he  should  make  a  deed  to  the  latter  to  640  acres  only,  and  that  quan- 
tity of  land  was  actually  measured  off  and  surveyed,  and  the  south  boundary 
thereof  distinctly  marked  upon  the  ground;  but  that,  supposing  that  the 
south-west  corner  of  the  land  so  surveyed  was  the  same  as  the  south-east  cor- 
ner of  the  G.  Hodge  survey,  and  on  the  north  boundary  line  of  the  A.  C.  Da- 
vis survey,  he  in  his  deed  described  the  boundaries  as  extending  to  that  cor- 
ner and  that  line.  Beginning  at  the  north-west  corner  of  the  land  intended 
to  be  conveyed,  the  deed  calls  for  the  west  line  as  running  ''south  889  varas, 
to  the  south-east  comer  of  said  Hodges  survey,  in  the  N.  B.  line  of  the  A.  C. 
Davis  survey,"  and  "thence  east  at  450  varas,  said  Davis  N.  E.  corner  at 
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3550  varas,  the  £.  B.  line  of  said  Prost  survey,"  etc.  The  distance  called 
for  in  the  west  boundary  line  does  not  reach  the  Davis  survey  by  me  7^ 
varasy  but  does  reach  the  line  actually  run  at  the  time  the  survey  was  actually 
made.  The  strip  lying  between  the  latter  line  and  that  made  by  the  north 
boundary  of  the  Davis  tract,  and  its  extension.  Is  the  matter  of  contention  in 
this  suit.  Some  time  lUKer  the  conveyance  Stephens  moved  his  fence  upon 
the  more  southern  line,  and  took  actual  possession  of  the  disputed  land. 
Stephens  subsequently  sold  the  land  to  defendant  Crowell.  This  suit  was 
brought  against  Crowell,  and  also  against  one  George  Schick,  whose  connec- 
tion with  the  subject-matter  of  the  controversy  is  not  disclosed  by  the  testi- 
mony. 

The  judge  below,  to  whom  the  cause  was  submitted  without  a  Jury,  founds 
among  other  things,  that  Stephens  had  taken  possession  of  the  disputed  strip 
after  the  execution  and  recording  of  the  deed  to  him,  and  sold  the  same  to 
appellee  OroweU,  who  paid  for  the  same  without  notice  of  appellant's  claim* 
Judgment  was  accordingly  given  for  the  defendants. 

If  it  be  determined  that  Crowell  is  a  bona  fide  purchaser,  without  notice, 
of  the  land  in  question,  the  Judgment  must  be  affirmed,  without  reference  to- 
any  other  question  presented  by  this  appeal;  and  we  have  no  doubt  that  he 
must  be  so  held.  It  does  not  appear  that  he  knew  that  the  distance  of  the 
west  line  called  for  in  the  deed  would  not  reach  the  Hodges  corner  and  the 
Davis  line.  Therefore  there  was  nothing  on  the  face  of  the  conveyance  to 
put  him  upon  inquiry  as  to  any  claim  upon  part  of  appellant.  He  found 
Stephens  in  possession  of  the  premises  in  controversy,  holding  under  a  duly 
recorded  deed  from  appellant  himself,  which,  according  to  well  established 
rules  of  construction,  embraced  the  land  so  possessed.  He  paid  his  money  upon 
the  faith  of  a  conveyance  which  imported  an  absolute  title  in  his  vendor  at 
least  against  appellant  in  this  case,  and  we  fail  to  see  any  reason  why  he  should 
be  excepted  from  the  rule  which  protects  the  innocent  purchaser  for  value 
against  the  claim  of  his  adversary,  which  was  unknown  to  him  at  the  time 
of  his  purchase. 

The  case  of  Hatiston  v.  Sneed^  15  Tex.  307,  cited  by  appellant's  counseU 
does  not  sustain  the  proposition  submitted  by  them  upon  this  point.  In  that 
case  Sneed  was  held  not  to  be  an  innocent  purchaser,  beci^use  at  the  time  of 
his  conveyance  Houston  was  in  actual  possession  of  the  land  up  to  the  dis- 
puted line.  This  was  considered  as  constructive  notice  to  him  of  Houston's 
claim.  But  the  court  say:  ''Had  there  been  no  settlement  up  to  this  agreed 
line,  and  no  notice  to  him  of  it,  he  might  have  insisted  upon  the  line  origin- 
ally established  between  Horton  and  McKinney,  called  for  by  his  deed."  It 
is  evident  that,  in  so  far  as  the  opinion  bears  upon  this  case,  the  authority  is 
against  appellant,  and  not  in  bis  favor. 

The  court  below  found  against  appellant  upon  the  main  proposition  pre- 
sented by  his  pleading,  —  that  is,  that  the  Hodges  corner  and  Davis  line  were 
called  for  in  the  deed  by  mistake;  and  we  are  inclined  to  think  that  the  finding 
Is  correct.  But  we  need  not  consider  that  question ;  appellee  Crowell  being 
a  bona  fide  purchaser  for  value,  appellant  cannot  recover.  The  Judgment  Is 
therefore  affirmed. 


MoFFBTT  D.  MoPFBTT  and  others. 

{SupreiM  Court  cif  Texan,    April  16, 1887.) 

Wills— Nuncupativ»--Real  Pbopbrtt. 

Under  article  4862,  Rev.  St.  Tex,,  declaring  that  any  person  who  is  competent  to 
make  a  written  will  may  dispose  of  his  property  by  a  nuncupative  will,  under  cer- 
tain conditions  and  limitations,  the  word  "  property  "  does  not  include  realty,  since 
the  statute  was  substantially  the  same  as  the  law  was  before  the  Revised  Statutes, 
which  was  interpreted  as  not  permitting  nuncupative  wills  of  real  property ;  and 
section  19  of  the  final  title  of  the  Revised  Statutes  provides  **that  the  provisions  of 
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the  Beriaed  Statutes,  eo  f ar  as  they  are  substantially  the  same  as  the  statutes  of 
this  state  in  force  at  the  time  when  the  Revised  Statutes  shall  go  into  effect,  or  of 
the  common  law  in  force  in  this  state  at  said  time,  shall  be  construed  as  continua- 
tiona  thereof,  and  not  as  new  enactments  of  the  same.'' 

Appeal  from  district  court,  Dallas  county. 

8.  C,  IfcCarmiekf  for  appellant.     Watts  ^  Word,  for  appellees. 

WrLLCB,  C.  J.  In  September,  1885,  W.  B.  Moffett,  during  his  last  illness, 
made  a  nuncupative  will  in  due  form  of  law,  giving  to  his  wife  and  two  sons 
a  lot  in  the  town  of  Waxahachie.  He  attempted  in  this  will  to  dispose  of  no 
other  property.  When  the  will  was  offered  for  probate  it  was  contested  by 
the  appellees,  on  the  ground  that  real  estate  could  not  be  devised  by  a  nuncu- 
pative  will.  The  county  Judge  sustained  this  view,  and  refused  to  admit  the 
will  to  probate.  Upon  appeal  to  the  district  court,  the  Judgment  was  affirmed, 
and  from  that  court  the  case  comes  here  upon  appeal.  The  record  shows  that 
counsel  for  both  parties  agree  that,  if  real  estate  is  not  under  our  law  devisa- 
ble by  nuncupative  will,  this  will  should  not  be  admitted  to  probate;  if  it  is 
thus  devisable,  then  there  is  no  reason  why  the  present  will  should  not  be 
probated.  The  only  question,  therefore,  is,  can  real  estate  be  devised  by  a 
nuncupative  will  under  our  Bevised  Statutes  in  force  when  the  present  will 
was  made? 

In  the  case  of  Letais  v.  Aylott,  45  Tex.  190,  it  was  settled  by  this  court  that, 
under  our  law  as  it  existed  previous  to  the  Revised  Statutes,  real  estate  could 
not  be  devised  by  a  nuncupative  will.  The  former  law  merely  provided  as  to 
the  time,  place,  and  manner  in  which  such  a  will  could  be  made,  without  say- 
ing what  property  could  be  disposed  of  thereby.  The  Revised  Statutes  enact 
that  any  person  who  is  competent  to  make  a  written  will  may  dispose  of  the 
property  by  a  nuncupative  will,  under  certain  conditions  and  limitations. 
Article  4862.  The  whole  question,  therefore,  turns  upon  whether,  by  using 
the  words  "his  property"  in  the  above  article,  the  legislature  intended  so  to 
change  the  former  law  as  to  allow  property,  both  real  and  personal,  to  be  dis- 
posed of  by  nuncupative  will.  The  decision  in  Lewis  v.  Aylott  is  put  upon 
the  ground  that  the  general  policy  of  our  law,  as  shown  by  our  statute  con- 
cerning conveyances,  is  to  require  every  conveyance  of  land,  including  de- 
vises, to  be  in  writing.  The  statute  as  to  conveyances  then  in  force  has  not 
been  changed  by  the  Revised  Statutes,  tit.  19.  The  state's  general  policy  as 
to  real-estate  conveyances  is  therefore  the  same  under  them  as  it  was  under 
the  former  law.  If  anything  contained  in  article  4862,  tit.  99,  which  title 
regulates  the  subject  of  wills,  is  to  engraft  an  exception  upon  title  19,  con- 
cerning conveyances,  and  to  change  the  policy  as  to  conveyances  of  land  by 
devise,  the  intention  of  the  legislature  in  this  respect  must  clearly  appear. 

Article  3140,  Rev.  St.,  in  defining  the  meaning  of  certain  terms  used  in 
these  statutes,  says,  in  substance,  that  the  word  '^property"  includes  real  and 
personal  property,  unless  a  different  meaning  is  apparent  from  the  context. 
This  is,  of  course,  equivalent  to  saying  that  it  shaU  not  always  include  both 
real  and  personal  estate.  If  the  context  demands,  it  may  be  confined  in  its 
meaning  to  personalty  alone.  Immediately  preceding  these  articles,  which 
regulate  nuncupative  wills,  are  those  which  apply  to  written  wills,  and  provide 
what  property  may  be  disposed  of  in  such  instruments.  The  enumeration  is 
thus  made:  "All  the  estate,  right,  title,  and  interest  in  possession,  reversion, 
or  remainder  *  *  *  of,  in,  or  to  any  lands,  tenements,  hereditaments,  or 
rents  charged  upon  or  issuing  out  of  them,  ♦  ♦  ♦  or  of,  in,  or  to  any  per- 
sonal proi)erfy,  or  any  other  property  whatever.*'  Article  4858.  The  legis- 
lature in  this  article  has  mentioned  the  same  kinds  of  property  which  under 
the  former  law  could  pass  by  a  written  will;  and  it  was  doubtless  thus  spe- 
cific so  that  there  should  be  no  misunderstanding  as  to  the  power  of  a  testator, 
by  a  written  will,  to  pass  all  the  property  which  he  might  own  at  his  death. 
The  articles  enumerated  include  every  species  of  property  that  can  be  pos- 


72  B0UTHWE8TERN  REPORTKB.  [TeX* 

sessed.  The  legislature  then  proceeds  to  regulate  the  making  of  verbal 
wills,  and  changes  the  language  from  the  speciflc  terms  already  employed  to 
the  general  expression  "property. "  This  change  of  language  must  have  been 
made  for  some  purpose.  If  the  word  "  property"  was  intended  to  include  e  very- 
thjng,  both  real  and  personal,  why  did  not  the  legislature  use  it  in  reference 
to  written  wills?  They  knew  the  dangers  of  fraud  and  perjury  that  attend 
the  making  of  any  last  will  and  testament.  Why  should  they  be  so  particu- 
lar in  granting  the  power  of  disposing  property  by  written  will,  and  at  the 
same  time  so  general  in  providing  for  nuncupative  will?  The  former  were 
less  liable  to  bd  influence  by  fraud  than  the  latter.  They  could  be  made  in 
health  as  well  as  in  sickness.  The  latter  were  necessarily  to  be  made  when 
the  testator  was  in  his  last  illness,  and  liable  to  be  imposed  upon  as  well  as 
misunderstood.  If  certainty  as  to  the  property  to  be  disposed  of  by  either 
class  of  wills  was  required,  it  was  specially  demanded  as  to  those  of  a  nun- 
cupative character. 

By  the  common  law  land  could  not  be  devised  even  by  written  will.  An- 
cient statutes  of  England  had  changed  the  common  law  so  as  to  allow  such 
devises  by  written  wiU,  but  not  by  words  spoken  in  last  sickness.  Our  stat- 
utes in  force  when  the  Revised  Code  was  adopted,  had,  in  regard  to  lands,  gone 
no  further  than  the  law  of  England  on  the  subject.  The  legislature,  in  adopt- 
ing the  Bevised  Statutes,  knew  that  in  reference  to  written  wills  they  were 
but  re-enacting  the  law  as  it  already  existed;  yet  they  were  so  specific  as  to- 
leave  no  doubt  that  the  right  to  devise  lands  by  written  wills  should  be  pre- 
served. Yet  the  claim  of  the  appellant  is  that  when  they  came  to  make  a 
radical  change,  not  only  in  the  common  law  as  it  had  existed  for  centuries,  but 
in  time-honored  statutes  of  our  own  state,  and  its  cherished  policy  as  to  the 
disposition  of  lands  by  writing,  they  effected  this  change  by  the  use  of  a 
word  which  might  or  might  not  have  this  effect,  according  as  it  was  or  was 
not  controlled  in  its  meaning  by  other  enactments  on  the  same  subject.  We 
cannot  believe  that  this  was  the  meaning  of  the  legislature,  unless  it  were 
shown  in  a  more  satisfactory  manner.  But  that  this  is  not  the  effect  of  the 
use  of  the  word  "property"  in  reference  to  verbal  wills  is  apparent  from  other 
reasons.  Section  19  of  the  final  title  of  the  Bevised  Statutes  says  "that  the 
provisions  of  the  Bevised  Statutes,  so  far  as  they  are  substantially  the  same 
as  the  statutes  of  this  state  in  force  at  the  time  when  the  Bevised  Statutes 
shall  go  into  effect,  or  of  the  common  law  in  force  in  this  state  at  said  time, 
shall  be  construed  as  continuations  thereof,  and  not  as  new  enactments  of  the 
same. "  At  the  time  these  statutes  went  into  effect  there  was  an  act  in  force 
authorizing  and  permitting  all  persons  to  dispose  of  their  own  estate,  real  and 
personal,  by  will.  Pasch.  Dig.  art.  3868.  No  distinction  is  made  in  this  stat- 
ute between  written  and  unwritten  wills ;  and  property,  both  real  and  per- 
sonal, under  the  broad  language  of  the  statute,  might  be  devised  in  either  way. 
The  same  law,  specifying  what  might  be  disposed  of  by  written  w^ill,  was  in 
force  then  that  exists  under  our  Bevised  Statutes.  These  two  statutes,  taken 
together,  and  construed  literally,  without  reference  to  the  intention  of  the  law- 
maker, gave  a  special  power  to  devise  lands  by  written  will,  and  a  general 
power  to  devise  all  property,  real  and  personal,  by  will,  either  written  or  nun- 
cupative. According  to  the  argument  of  the  appellant,  the  law  as  it  now 
stands  gives  special  power  to  devise  real  estate  by  written  will,  and  a  general 
power  to  devise  all  property  by  nuncupative.  The  provisions  of  the  t'oi  luer 
law  are  the  same  in  substance,  and  the  one  must  be  considered  as  a  contin- 
uation of  the  other.  It  is  a  cardinal  rule  of  construction  that  when  a  new 
statute,  substantially  the  same  as  a  former  one,  is  enacted,  it  must  be  treated 
as  adopted  with  the  construction  given  to  the  former  by  the  judicial  au- 
thorities. 

The  constructicm  given  in  Letffis  v.  Aylott  to  the  former  acts  upon  the  sub- 
ject of  nuncupative  wills  must  still  prevail,  and  it  must  be  held  that  they  are 
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ineffectual  to  dispose  of  real  estate.  But,  if  there  were  still  any  doubt  upon 
the  subject,  it  is  resolved  hj  the  report  of  the  commissioners  who  revised  our 
.statutes,  when  the  result  of  their  labors  was  laid  before  the  legislature.  In  re- 
spect to  the  title,  ''Wills,*'  they  say:  ''This  old  statute  has  been  rearranged, 
and  its  different  sections  have  been  subdivided  into  a  number  of  articles,  so 
as  to  make  it  more  easy  of  reference.  Beyond  this  we  have  not  felt  author- 
ized to  change  a  law  that  has  so  long  been  in  force,  and  whose  provisions 
have  80  often  been  the  subject  of  judicial  interpretation."  This  title  was 
adopted  as  reported,  without  any  changes  made  by  the  legislature.  They 
•adopted  it  with  the  report  of  the  commissioners  before  them,  and  with  tiie 
distinct  understanding  that  the  new  law  had  not  changed  the  law  as  to  wills 
of  any  character,  in  any  respect;  that  the  provisions  as  to  nuncupative  wills 
found  in  that  title  was  the  same,  in  substance,  as  the  law  in  force;  that  the 
commissioners  did  not  intend  to  interfere  with  that  judicial  interpretation 
which  refused  to  sanction  the  disposition  of  land  by  such  unwritten  wills. 
The  legislature,  in  effect,  made  the  report  of  the  commissioners,  with  the  for- 
mer judicial  construction,  a  part  of  the  new  la^,  and  as  effectually  prohibited 
A  devise  of  real  estate  by  nuncupative  will  as  if  they  had  so  enacted  in  express 
terms.  This  leads  us  to  the  conclusion  that  the  nuncupative  will  offered  for 
probate  did  not  convey  the  lot  in  question,  and  was  of  no  validity  whatever. 
The  judgment  of  the  court  below,  refusing  to  admit  it  to  probate,  is  there- 
fbre  affirmed. 


Hagerman  v.  Sutton. 

{Supreme  Court  of  Missouri.    February  28, 1887.) 

1.  HOBBAHD  AWD  WiPE— RkAL  EsTATB   OF  WiFB— MOBTOAaX. 

A  wife,  being  seized  in  her  own  right  of  real  estate,  joined  her  husband  in  exe- 
cuting a  note  and  mortgage  thereof.  Held  that,  though  under  the  rule  of  Musick  v. 
Dodton^  76  Mo.  624,  her  signing  the  note  was  a  nullity,  since  she  had  no  separate  es- 
tate in  the  land,  this  did  not  avoid  the  mortgage,  since  it  was  competent  for  her 
thus  to  mortgage  her  land. 

-2,  Mo«TGAO»—PoaBCL0«UBK—JuDGMBNT— Married  Woman— Deficiency. 

The  mortgage  was  foreclosed,  the  wife  being  made  a  party  defendant.  The  judg- 
ment contains  the  usual  deficiency  clause,  giving  a  personal  judgment  against  her. 
Meld,  that  this  did  not  invalidate  the  sale  under  toe  foreclosure,  since  only  the 
property  mortgaged  was  sold. 

3.   MOBTOAGE— AaSIOWMENT— TbANSFEE  OF  NOTE— RELEASE. 

In  Missouri  the  transfer  of  a  note  secured  by  mortgage  transfers  the  mortgage; 
andi  after  the  transfer,  the  mortgagee  has  no  power  to  release  any  part  of  the  prop- 
erty mortgaged,  and  such  a  release  by  him  is  void. 

^  VEiamB  AMD  Vendee— Bona  Fide  Purchaser— Notice. 

A  purchaser  of  real  estate  incumbered  with  a  mortgage,  but  which  purports  to 
be  released  by  an  attorney  in  fact,  is  charged  by  the  record  with  notice  tnat  the 
power  of  attorney  describes  a  different  tract  of  land  from  that  released,  and  is  not 
an  innocent  purchaser. 

Appeal  from  circuit  court,  Schuyler  county. 

M,  <&  H.  Hagerman,  for  appellant.    Higbee  <&  Eailey,  for  respondent. 

Shebwood,  J.  Ejectment  for  N.  E.  4  of  S.  E.  4  of  section  1,  township  66, 
vange  15,  in  Schu^er  county,  Missouri.  In  1871*  Mary  F.  Gray  was  seized  in 
her  own  right  of  the  property  in  s  ui t,  as  well  as  of  other  real  estate.  She  joined 
-with  her  husband  in  executing  a  promissory  note  and  mortgage  to  Downing, 
'^he  mortgage  embracing  the  land  in  controversy  as  well  as  other  lands.  The 
mote  had  five  years  to  run,  was  negotiable  in  form,  and  was  transferred,  iis 
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Downing  testified,  immediately  after  being  executed  for  value  to  plaintiffs 
In  November,  1872,  Mary  F.  Qrayand  husband  executed  a  bond  for  a  deed  to 
defendant  for  the  land  now  in  controversy,  the  bond  being  recorded  on  the  day 
of  its  execution.  Afterwards,  on  the  eighth  of  March,  1873,  Downing  exe- 
cuted a  power  of  attorney  to  John  Baker,  authorizing  him  to  release  a  mort* 
gage  on  the  Schuyler  county  record,  state  of  Missouri,  wherein  James  M.  Qray 
and  wife  are  mortgagors,  and  William  G.  Downing  mortgagee,  as  to  the  N. 
£.  i  of  the  S.  W.  i  of  section  1,  township  66,  range  15.  This  power  of  at- 
torney was  acknowledged  and  recorded  on  the  day  of  its  execution,  and  on  the 
same  day  a  release  was  entered  on  the  margin  of  the  record  of  the  Gray  mort- 
gage, as  follows:  '*I,  John  Baker,  attorney  in  fact  for  William  G.  Downing,, 
do  iiereby  release  the  north-east  qr.  of  the  south-east  qr.  of  section  1,  town* 
ship  66,  range  15,  as  described  in  this  mortgage,  this  eighth  of  March,  1873. 
John  Bakeb." 

An  objection  to  the  introduction  of  this  release  in  evidence  was  made  by^ 
plaintiff  on  the  ground  that  the  same  was  made  after  he  had  purchased  the- 
note  and  mortgage,  and  because  Baker  had  no  power  to  make  the  same;  but 
this  objection  was  overruled,  and  the  point  saved.  On  the  twenty-sixth  of 
March,  Gray  and  wife  conveyed  the  land  in  suit,  correctly  described  by  gen- 
eral warranty  deed,  to  defendant,  and  this  deed  was  put  to  record  May  6th 
of  that  year.  Defendant  on  his  part  testified  that  he  bought  the  land  through 
Richardson  at  S5  per  acre;  paid  i$100,  when  title-bond  was  executed,  the  bond 
being  made  because  the  land  was  mortgaged.  Afterwards  he  paid  the  other 
half  of  the  purchase  money,  relying  on  the  statements  of  Blchardson  and 
Baker  that  Downing  told  them  that  he  still  owned  the  note  and  mortgage,, 
and  relying  on  the  statement  of  Baker  that  he  had  released  the  land  from  the 
mortgage,  showing  him  at  the  same  time  .the  entry  of  release  already  men- 
tioned; but  defendant  also  admitted  that  the  K.  E.  i  of  the  S.  E.  4»  etc.,  be- 
longed to  himself  and  Graves.  This  land  is  the  same  as  that  described  in  the 
power  of  attorney  from  Downing  to  Baker.  Defendant  stated  that  he  took 
possession  of  the  land  in  suit  11  years  before  the  trial  of  this  action,  and  as* 
this  trial  occurred  in  November,  1883,  presumably  he  took  possession  in  1872, 
when  the  title-bond  was  made.  After  taking  possession,  he  fenced  the  land^ 
cleared  it,  paid  taxes  from  time  he  bought  land  up  to  1882,  and  never  heard 
of  plaintiff's  claiming  it  until  the  present  action  was  brought.  Plaintiff  tes- 
tified that  he  resided  in  Keokuk,  Iowa,  and  bought  the  note  in  1871  or  in 
1872,  in  go6d  faith,  in  the  ordinary  course  of  business,  and  had  never  heard 
of  any  claim  that  Downing  had  given  Baker  a  power  of  attorney  to  release 
tlie  land  in  controversy  until  after  receiving  the  sheriff*s  deed  at  the  fore- 
closure sale.  This  occurred  in  October,  1877.  Before  the  suit  for  foreclosure 
was  brought,  James  M.  Gray  died,  and  Mary  F.  Gray,  remaining  unmarried^ 
was  duly  served  with  process,  and  was  the  sole  party  defendant,  against 
whom  the  judgment  of  foreclosure  was  rendered.  At  the  conclusion  of  the 
judgment  is  the  usual  general  deficiency  clause  where  a  mortgagor  is  person- 
ally summoned,  but  only  the  property  mortgaged  was  sold.  Mrs.  Gray  is  the 
common  source  of  title.  The  answer  of  defendant,  in  substance,  charged 
that  the  power  of  attorney  from  Downing  to  Baker,  owing  to  a  mistake  of 
the  scrivener,  failed  to  properly  describe  the  land,  asked  for  reformation^ 
charging  the  plaintiff  with  knowledge  at  the  time  he  purchased  the  note  from 
Downing.  The  reply  denied  all  notice,  and  claimed  that  the  purchase  of  the 
note  was  made  in  good  faith,  and  prior  to  maturity,  etc. 

As  to  the  release,  Downing's  testimony  shows  that  he  never  intended  to 
release  any  of  the  land  mortgaged  by  Gray  and  wife  to  him,  but  only  to  re- 
lease from  the  mortgage  a  40,  which  was  said  to  be  inadvertently  inserted 
therein,  and  did  not  belong  to  Mrs.  Gray.  On  this  point  there  was  conflict  iik 
the  testimony.  When  the  evidence  was  closed,  the  court  gave  the  following 
declaration  of  law:  "That  plaintiff  cannot  recover  herein,  because  the  decree 
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of  foreclosure  offered  in  evidenoe,  and  set  out  in  paragraph  three  of  plaintiff's 
eyidence,  was  void  for  the  reason  that  Mrs.  Gray,  the  defendant  therein, 
having  been  a  married  woman  at  the  time  the  note  and  mortgage  were  exe- 
cuted. "  Thereupon  plaintiff  excepted,  and  comes  here  by  appeal.  I  have  thus 
briefly  outlined  the  testimony,  as  prefatory  to  the  discussion  of  the  points 
presented  by  the  record. 

1.  Under  the  ruling  made  in  Mustek  v.  Dodsan,  76  Mo.  624,  the  act  of  Mrs. 
Gray  in  signing  the  note  in  conjunction  with  her  husband,  she  not  being  pos- 
seseed  of  a  separate  estate  in  the  land  granted,  gave  her  act  validity  neither  in 
law  nor  equity.  But  it  does  not  thence  follow  that  because  this  is  so,  that  the 
mortgage  of  her  land  which  she  joined  her  husband  in  executing  was  null. 
It  was  perfectly  competent  for  her  thus  to  mortgage  her  land.  Wilaox  v. 
Todd.  64  Mo.  888.  And  when  her  husband  died,  and  the  mortgage  debt  ma- 
tured, she  was  properly  made  the  party  defendant  to  the  suit  for  foreclosure, 
and  the  result  of  such  a  suit  would  ordinarily  be  to  cut  off  her  equity  of  re- 
demption as  effectually  as  if  she  had  been  discovert  at  the  time  the  note  was 
executed.  Of  course,  she  could  not  properly  be  made  personally  responsible 
for  the  debt,  but  her  land  was  bound  by  the  mortgage  for  the  note  and  inter- 
est, and  the  statute  authorized  her,  as  the  mortgagor,  to  be  sued,  and  her 
equity  of  redemption  foreclosed.  Bev.  St.  1879,  §  8806.  With  the  exception 
above  noted,  the  Judgment  of  foreclosure  is  in  usual  form,  and  cannot  be  re- 
garded as  a  personal  judgment  against  her,  except  the  general  deficiency  clause 
already  noted.  Does  this  clause  render  the  judgment  void  in  so  far  as  to  af- 
fect plaintiff's  title  acquired  under  another  clause  of  that  judgment?  I  am 
not  of  the  opinion  that  it  does,  and  these  are  my  reasons :  There  was  no  sale 
made  under  the  foreclosure  proceedings  except  of  the  property  mortgaged .  In 
Fithian  v.  Monks,  43  Mo.  502,  which  is  erroneously  mentioned  as  a  judgment 
against  a  married  woman,  the  judgment,  one  of  foreclosure,  was  coUaterally 
attacked;  but  there  Mrs.  Fithian  was  not  a  mortgagor,  but  only  the  grantee 
in  a  deed  poll  made  by  Barnard  to  her,  wherein  ib  was  stated  that  she  had  as- 
sumed, as  a  part  of  the  consideration  for  the  premises,  to  pay  off  the  incum- 
brance; and  it  was  adjudged  that  notwithstanding  that  Mrs.  Fithian  had 
been  personally  served  with  process,  that  such  relief  was  expressly  asked  for 
in  the  petition,  that  judgment  should  go  against  Barnard,  tiie  mortgagor,  and 
Mrs.  Fithian,  if  the  mortgaged  premises  should  be  insufficient  to  pay  the 
mortgage  debt;  yet  that  the  proceedings,  being  simply  one  at  law  for  the  fore- 
closure of  a  mortgage,  and  Mrs.  Fithlui  not  being  a  mortgagor,  the  court  had 
no  jurisdiction  to  render  a  judgment  against  hex  personally,  though  it  had  a 
"general  jurisdiction  as  to  matters  of  both  law  and  equity,  and  had  a  special 
jurisdiction  at  law  under  the  statute,  yet  that  it  had  no  authority,  under  the 
constitution  and  laws  of  this  state»  to  take  cognizance  of  such  a  cause,  and 
grant  such  relief;"  and  that  such  portion  of  the  judgment  was  a  nullity,  and 
no  title  passed  by  a  sale  of  her  land,  not  included  in  the  mortgage.  The  clear 
intimation  given  in  that  case  is  that  the  residue  of  the  judgment,  though  at 
law,  was  valid,  so  that,  applying  the  principle  of  that  case  to  the  one  at  bar, 
the  foreclosure  sale  should  be  held  valid ;  for  here  only  the  mortgaged  premises 
were  sold,  and,  besides,  Mrs.  Gray  was  a  mortgagor,  and  the  only  mistake 
made  was  in  that  portion  of  the  Judgment  which  allowed  other  land  of  hers 
to  be  sold,  a  portion  which  was  never  enforced  by  execution. 

In  Massey  v.  Scott,  49  Mo.  278,  a  oeneral  judgment  was  rendered  in  an  at- 
tachment suit  where  the  only  service  was  by  publication;  and  it  was  ruled 
that  the  Jurisdictien  of  the  court  to  render  Judgment  against  the  attached 
property  was  complete,  and,  though  the,  judgment  which  should  have  been 
special,  was  a  general  one,  and  was  therefore  informal,  yet  that  it  was  valid 
until  set  aside  or  reversed,  and  was  such  a  judgment  as  the  court  would  cor- 
rect by  entry  nunc  pro  tune,  and,  the  execution  having  gone  only  against  the 
attached  property, — property  over  which  the  court  had  acquired  junsdiction» 
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— ^that  neither  the  Judgment  nor  the  sale  thereunder  could  be  overthrown  by 
collateral  attack. 

So,  too,  in  Hardin  v.  Lee,  51  Mo.  241,  a  judgment  rendered  in  attachment 
proceedings,  the  service  being  by  publication,  was  assailed  as  void  because 
the  judgment  was  for  a  sum  in  gross,  the  attachment  having  been  sued  out 
for  taking  personal  property,  and  also  for  personal  injuries,  the  law  at  that 
time  not  permitting  an  attachment  on  the  latter  ground;  but  it  was  ruled 
that  the  judgment,  though  ** grossly  erroneous,"  was  not  void,  the  court  hav- 
ing jurisdiction  of  the  subject-matter,  and  having  acquired  jurisdiction  in  the 
special  case  by  the  method  pointed  out  by  the  statute. 

The  like  principle  was  maintained  in  Lenox  v.  Clarke,  52  Mo.  115,  where 
two  persons  were  sued,  but  one  of  them  served,  and  joint  judgment  against 
both ;  where  it  was  held  that,  although  the  judgment  was  void  as  to  the  party 
not  served,  yet  it  was  valid  as  to  the  party  served,  and,  his  property  only  hav- 
ing been  sold,  that  the  sale  was  impregnable  to  collateral  attack. 

A  more  recent  case  illustrates  the  same  principle, — of  a  judgment  being  void 
as  to  one  defendant,  yet  valid  as  to  the  others, — when  attempted  to  be  over- 
thrown by  collateral  attack,  as  well  as  the  sale  made  thereunder,  where  the 
land  only  of  such  others  was  sold.  HolUm  v.  T&umer,  81  Mo.  360.  I  take  it 
that  no  sound  distinction  can  be  made  between  the  invulnerability  of  a  judg- 
ment to  collateral  attack,  when  erroneous  as  to  one  of  two  defendants,  and 
where  erroneous  in  some  other  particular,  where  such  error  does  not  go  to 
the  extent  of  invalidating  the  very  jurisdiction  of  the  court,  upon  which 
jurisdiction  the  validity  of  the  judgment  and  title  aforesaid  rest.  In  a  word, 
error  and  nullity  are  not  legal  equivalents  or  synonyms.  A  judgment  may  be 
so  erroneous  as  to  be  null,  but  it  is  not  necessarily  null  because  erroneous. 
It  may  be  null  as  to  some  particular  person,  or  null  as  to  some  particular 
clause,  yet,  if  enforced  only  as  to  those  persons  upon  whom  service  has  been 
had,  or  enforced  as  to  those  particular  and  independent  clauses,  confessedly 
valid,  no  ground  will  exist  for  destroying,  by  a  collateral  attack,  the  whole 
judgment,  and  all  subsequent  proceedings  based  thereon. 

2.  By  the  forgoing  remarks  I  am  not  to  be  understood  as  impeaching  in 
any  point  or  particular  the  entire  validity  of  the  judgment  of  foreclosure  now 
in  question.  That  the  court  had  jurisdiction  over  the  general  subject-mat- 
ter of  the  foreclosure  of  mortgage  cannot  be  denied;  that  by  the  service  of  its 
process  it  brought  Mrs.  Gray  before  it,  and  thus  subjected  her  to  that  general 
jurisdiction,  is  equally  undeniable;  that  it  had  power  to  render  judgment 
against  her  as  mortgagor  the  statute  already  cited  is  express;  but  undoubt- 
edly it  erred  in  holding  her  personally  liable  for  any  deficiency  which  might 
arise  in  case  her  land,  which  she  had  mortgaged,  failed  to  satisfy  the  debt  her 
husband  had  contracted,  and  which  she  had  no  capacity  to  contract.  But 
does  this  error,  palpable  though  it  is,  oust  the  jurisdiction  of  the  court,  and 
prevent  that  dause  of  the  judgment  from  being  enforced?  The  answer  to 
this  question  is  forcibly  expressed  by  Senator  Skwabd  in  Davie  v.  Packard, 
10  Wend.  71,  where  he  says:  "The  power  to  decide  correctly,  and  to  enforce 
a  decision  when  correctly  made,  necessarily  implies  the  same  power  to  decide 
incorrectly,  and  to  enforce  a  decision  when  incorrectly  made." 

An  answer  is  also  furnished  by  the  supreme  court  of  Ohio  in  Paine  v. 
Mooreland,  15  Ohio,  485,  sa3ring:  "The  distinction  is  between  a  lack  of  power 
or  want  of  jurisdiction  in  the  court,  and  a  wrongful  or  defective  execution  of 
the  power.  In  the  first  instance,  all  actS  of  a  court  not  having  jurisdiction 
or  power  are  void;  in  the  latter,  voidable  only.  A  court,  then,  may  act — 
Firet,  without  power  or  jurisdiction;  eeoond,  having  power  or  jurisdiction, 
may  exercise  it  wrongfully;  or,  third,  irregularly.  In  the  first  instance,  the 
act  or  judgment  of  the  court  is  wholly  void,  and  is  as  though  it  had  not  been 
done.  The  second  is  wrong,  and  must  be  reversed  upon  error.  The  third  is 
irregular,  and  must  be  corrected  by  motion.    The  hitter  is  where  the  power 
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19  rightfollj  exercised,  but  in  an  irregular  way.  Hence  there  is  a  vast  dis- 
tinction between  a  defect  of  power,  a  wrongful  exercise  of  power,  and  an  ir* 
regular  exercise  of  power." 

The  question  is  answered  by  the  language  of  the  court  in  ColUm  v.  Beards-^ 
ley^  38  Biffb.  51,  that  ""the  test  of  jurisdiction  is  whether  the  court  has  power 
to  enter  on  the  inquiry,  and  not  whether  its  decision  is  right  or  wrong." 

It  is  answered  in  Werthenheimer  v.  Boonville,  29  Mo.  258,  where  an  ordi* 
nance  prohibited  in  certain  circumstances  the  purchase  of  **toUd  game.** 
WeiHienheimer  bought  "fresh  JUh^**  and  was  fined  five  dollars  by  the  mayor; 
and  as  no  appeal  lay  in  cases  of  that  sort,  except  the  fine  exceeded  that  sum, 
the  Cooper  common  pleas  awarded  prohibition  to  prevent  the  collection  of  the 
fine,  on  the  ground  that  the  mayor  had  no  jurisdiction  to  impose  a  fine  on 
Werthenheimer;  but,  in  delivering  the  opinion  of  the  court  in  reversal  of  the 
judgment,  Sgott»  J.,  said:  *'It  is  unnecessary  to  determine  whether  fresh 
fish  is  wild  game,  or  whether  the  mayor  exceeded  his  authority  in  punishing 
the  plaintiff  for  purchasing  fresh  fish  out  of  the  market  place  during  market 
hours.  It  is  hard  to  conceive  how  the  question  of  jurisdiction  can  be  made 
to  depend  on  the  fact  whether  the  judgment  was  right  or  wrong.  The  mayor 
unquestionably  has  authority  to  decide  whether  the  ordinance  had  been  vio- 
lated; and,  after  he  has  determined  it,  how  can  it  be  said  he  had  no  jurisdlc* 
tion  ?  According  to  the  argument,  the  court  had  to  decide  the  case  before  its 
jurisdiction  could  be  ascertained.  If  it  was  of  opinion  in  favor  of  plaintiff, 
it  bad  jurisdiction;  if  of  opinion  against  him,  it  had  none." 

The  question  is  answered  by  O'Reilly  v.  Nieholsati,  45  Mo.  160,  Bliss,  J., 
saying:  *'A  judgment,  though  informal,  even  to  the  extent  of  granting  a 
relief  not  contemplated  in  the  petition,  when  the  parties  are  before  the  court, 
and  the  relief  is  within  its  jurisdiction,  is  not  a  void  proceeding." 

The  question  is  answered  by  Shay  v.  Bawlee,  74  Mo.  419,  where  it  was 
ruled  that,  though  the  law  did  not  authorize  a  judgment  on  a  special  tax-bill, 
except  as  against  each  particular  lot,  yet  that  a  judgpnent  in  solido,  against 
several  lots,  for  the  aggregate  amount  of  the  tax-bills  due  on  all  said  lots,  was» 
although  erroneous,  yet  not  void,  because  rendered  by  a  court  having  juris* 
diction  of  the  person  and  of  the  subject*matter. 

It  is  answered  by  Haekinaon  nu  Adkine,  77  Mo.  587,  where  it  was  ruled 
that  where  husband  and  wife  were  notified  by  publication  of  foreclosure  pro« 
ceedings,  but  the  deed  was  not  acknowledged  before  an  otficer  capable  of  tak« 
ing  the  acknowledgment,  and  in  consequence  of  this  the  title  of  neither  the 
wSe  nor  husband  passed,  yet  that  the  foreclosure  proceedings  were  not  sub- 
ject to  collateral  attack,  and  were  good  as  a  basis  of  an  ejectment  brought  by^ 
the  purchasers  from  the  husband  and  wife. 

The  question  is  also  answered  by  the  case  of  Chaee  v.  Chrietianeon,  41  Cal. 
253,  where  it  is  said:  *'It  is  not  the  particular  decision  given  which  makes  up^ 
jurisdiction,  but  it  is  the  authority  to  decide  the  question  at  all.  Otherwise 
all  distinetion  between  erroneous  exercise  of  jurisdiction  on  the  one  hand,  and 
the  total  want  on  the  other,  must  be  obliterated." 

These  extracts  abundantly  show  that  the  rule  laid  down  in  the  case  of  Fith- 
ian  V.  IfonkSf  suprat  S&  at  variance  with  the  great  current  of  authority,  both 
in  this  state  and  elsewhere,  in  that  it  ftdls  to  make  the  readily  observable  dis- 
tinction between  jurisdiction  to  act  in  a  given  cause  and  the  erroneous  exer- 
cise of  such  jurisdiction;  and  I  am  of  opinion  that  the  rule  there  announced 
should  no  longer  be  followed.  In  the  case  under  consideration,  the  court, 
when  trying  the  f oreclosui*e  proceedings,  was  invested  with  full  authority  by 
the  law  of  its  organization  to  try  causes  ^f  that  nature.  This  constituted  its 
general  jurisdiction  over  the  subject-matter  of  the  action.  By  its  process  it 
brought  Mrs.  Grady  within  the  purview  of  its  power;  thus  making  up  the^ 
sum  total  of  the  authority  to  act  in  that  pai'ticular  case,  to-wit,  jurisdiction. 
That  in  the  exercise  of  the  power  conferred  by  the  law  of  its  organization,  and. 
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by  the  service  of  its  process,  it  erred  in  holding  Mrs.  Grady  personally  respon- 
sible for  a  debt  she  never  contracted,  and  was  indeed  incapable  of  contracting, 
does  not  go  a  hair  towards  impairing  or  impeaching  its  jurisdiction  to  make 
that  erroneous  ruling.  Jurisdiction  being  acquired,  error  could  not  oust  it, 
although  that  error  consisted  in  granting  a  relief  not  warranted  by  law.  So 
much  for  the  Judgment  of  foreclosure. 

8.  The  next  point  for  consideration  is  the  effect  of  plaintiff^s  purchase  of 
the  note  which  was  secured  by  the  mortgage.  When  plaintiff  purchased  the 
note,  the  mortgage  passed  with  it  as  an  incident  thereto.  This  has  been  the 
rule  since  an  early  day  in  this  state.  Ldberge  v.  Chauvin^  2  Mo.  179;  Ander- 
son  V.  Baumgartner,  27  Mo.  87;  MitehfiU  v.  Ladew,  86  Mo.  526;  Watson  v. 
Hawkins,  60  Mo.  550;  Josrdens  y.  Schrimpf,  77  Mo.  888;  Boatmen's  Sav. 
Bank  v.  Gretoe,  84  Mo.  477.  And  when  a  note  is  underdue  when  transferred, 
and  is  negotiable,  the  presumption  arises  of  want  of  notice,  which  presump- 
tion holds  good  till  countervailing  proof  be  made.  The  mortgage,  being  the 
incident,  partakes  of  the  negotiability  of  its  principal,  to«wit,  the  note,  with* 
out  any  formal  assignment  or  delivery,  or  even  mention,  of  the  former.  But 
for  the  note,  the  mortgage  never  would  have  existed.  It  owes  its  birth  and 
being  to  the  note,  and  ceases  to  exist  when  the  latter  is  discharged. 

At  the  outset  of  his  case,  then,  plaintiff  started  with  the  presumption  be- 
fore mentioned  in  his  favor.  Prima  facie  he  took  the  mortgage,  as  he  took 
th*  note,  upon  the  same  footing  of  equality,  and  with  the  same  rights,  that 
equity  accords  to  both  instruments.  No  TUdden  lien,  undisclosed  priority, 
or  secret  trust,  between  Downing  and  any  third  person,  could  affect  his  in- 
terests,  or  prejudice  his  claims,  to  fuU  satitfaction  out  of  the  mortgaged 
premises.  He  took  the  mortgage  as  he  took  t?ie  note.  Carpenter  v.  Longan, 
16  Wali.  271,  and  cases  cited;  1  Daniel,  Neg.  Inst.  §§  884,  884a,  and  cases 
cited;  1  Jones,  Moitg.  §  884;  Lewis  v,Kirk,  28  Kan.  497,  and  oases  cited. 

Now,  was  there  anything,  apart  from  the  transaction  between  Downing 
and  the  plaintiff,  any  matter  of  record,  or  n^atter  in  pais,  to  cast  notice  upon 
the  latter  at  the  time  of  his  purchase  of  the  note?  He  says  that  he  bought 
the  note  and  mortgage  in  1871  or  1872.  Taking  the  latter  year  as  the  correct 
date,  and  there  is  nothing  in  the  record  showing  a  later  date  for  the  purchase; 
taking  it  that  such  purchase  was  subsequent  to  the  time  when  the  title*bond 
from  Gray  and  wife  to  Sutton  was  put  to  record,— was  there  anything  in  this 
in  the  nature  of  a  caveat  to  plaintiff  not  to  purchase  the  note?  Certainly  not. 
All  tliat  such  a  matter  of  record  could  apprise  him  of  would  be  that  the  moit- 
gagors  had  agreed  to  convey  their  equity  of  redemption  in  the  mortgaged 
premises  to  the  defendant;  but  this  was  not  at  all  calculated  to  infoim  the 
plaintiff  that  any  hostile  right  or  adverse  claim  would  be  asserted  against  the 
mortgage,  or  tend  to  diminish  the  security  which  it  afforded.  Its  obvious 
and  only  tendency  would  have  been  to  make  known  to  him  that  the  land,  cum 
onere,  had  been  transferred  to  another;  that,  and  nothing  more. 

4.  And  it  is  clear  that  the  plaintiff,  after  his  purchase  of  the  note  in  good 
faith,  and  before  due,  could  not  be  affected  by  any  subsequent  notice  of  de- 
fendant's rights,  even  of  the  most  positive  chai^acter.  Leavitt  v.  La  Force, 
71  Mo.  858. 

5.  It  is  equally  dear  under  our  statute,  and  under  the  rulings  of  this 
court,  that,  after  Downing  parted  with  bis  title  to  the  note,  it  was  out  of  his 
power  to  release  any  portion  of  the  mortgaged  premises.  Ewing  v.  8heltofh, 
84  Mo.  518;  Joerdefis  v.  Schrimpf,  77  Mo.  888;  Lee  v.  Clark,  1  S.  W.  Rep. 
142. 

6.  But  it  is  said  that  the  present,  litigation  is  a  contest  between  the  **  in- 
nocent purchaser  of  the  mortgaged  land  and  the  iniwcent  purcTiaser  of  the 
note,**  The  rulings  already  made  in  this  opinion  show  that,  if  the  plaintiff 
was  the  innocent  purchaser  of  the  negotiable  note  which  took  the  mortgage 
with  it  as  its  inseparable  incident,  causing  it  to  partake  of  its  own  negotia- 
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hUity,  and  if,  as  already  asserted,  it  was  out  of  the  power  of  the  mortgagee, 
after  transferring  the  note,  to  release  or  discharge  any  portion  of  the  mort- 
gaged premises,  it  is  difflcult  to  see  how  plaintiff  and  defendant  oonld  both 
occupy  the  attitude  of  innocent  purchasers.  But,  leaving  out  of  view  the 
points  already  discussed,  in  what  way  can  the  defendant  lay  claim  to  being 
an  innocent  purchaser  of  the  land?  ''Generally  it  may  be  stated,  as  a  rule 
on  this  subject,  that  where  a  purchaser  cannot  make  out  a  title  but  by  a  deed 
which  leads  him  to  another  fftct,  he  shall  be  presumed  to  have  knowledge  of 
that  fact.  So  the  purchaser  is  in  like  manner  supposed  to  have  knowledge  of 
the  instrument  under  which  the  party  with  whom  he  contracts,  as  executor 
•or  trustee  or  appointee,  derives  his  power."  1  Steph.  Eq.  Jur.  §  400,  and  cases 
•cited.  Applying  this  rule  to  the  case  at  bar,  the  defendant  must  be  presumed 
to  have  had  knowledge  of  the  power  of  attorney  from  Downing  to  Baker,  and 
of  its  failure  to  describe  the  land  in  controversy,  and  cannot,  therefore,  be 
deemed  an  innocent  purchaser. 

For  these  reasons,  the  judgment  will  be  reversed  and  a  Judgment  for  plain- 
tiff will  be  entered  in  this  court. 

(All  concur.) 

Slattsry  and  others  v.  St.  Louis  &  New  Orleans  Transp.  Co.  and 

others. 
{Si^mM  Qmri  qf  Minowri,    March  21, 1887.) 

l.   OOBPOBATIOIIB— AcmOir  BT— RsrUBAL  OF  DiRBOIOBS  TO  BBIVO. 

Where  a  cause  of  action  aocTQcs  to  a  corporation,  the  general  rule  is  that  salt 
mast  be  brought  in  the  name  of  the  corporation,  and  not  by  the  stockholders. 
And  in  all  those  coses  where,  on  account  of  the  wrongful  refusal  of  the  directors  or 
ofiQcers  managing  the  affairs  of  the  corporation  to  sue,  the  stockholders  are  allowed 
to  do  so,  the  recusant  directors  or  officers  must  be  made  delendants,  and  the  action 
is  to  be  oonsido^d  as  primarily  agaiust  them. 
^  Saks. 

The  St.  Louis  I>iflpatch  Company  having  a  right  of  action  against  the  St.  Louis 
Transportation  Company,  the  stockholders  instructed  the  directors  to  bring  suit 
thereon ;  but  the  directors  fraudulently  conspired  with  the  transportation  com- 
pany, and  refused  to  bring  suit.  The  plaintiffs,  a  minority  of  the  stockholders  of 
the  dispatch  company,  thereupon  brought  this  action  in  their  own  name  against 
the  transportation  company,  without  making  the  directors  defendants.  Hdd^  that 
the  action  could  not  be  maintained. 
-a.  Samb— Sals  of  Franchibb  and  Pbopxbtt— Liabiljtt  undeb. 

Where  an  old-established  corporation  sells  out  to  a  newly-organized  one,  and 
turns  over  all  its  prop^ty,  the  new  company  becomes  liable  upon  the  debts  and 
contracts  of  the  old. 

Appeal  from  St.  Louis  circuit  court. 

Dyer,  Lee  d  Ellis,  for  plaintiffs  in  error.  Given  Campbell  and  Joseph 
Disoon,  for  defendants  in  error. 

Black,  J.  This  case  is  here  from  a  Judgment  sustaining  separate  demur- 
rers to  the  petition.  The  defendants  are  the  St.  Louis,  New  Orleans  A  For- 
eign IMspatch  Company,  the  St.  Louis  &  New  Orleans  Transportation  Com- 
pany, known  as  the  ''Transportation  Company,"  and  the  St.  Louis  &  Missis- 
sippi Valley  Transportation  Company.  The  plaintiffs  ^re  three  of  the  share- 
holders in  the  dispatch  company,  and  they  own  380  of  the  1,000  shares  of 
«tock. 

The  dispatch  company  was  organized  for  the  purpose  of  soliciting  freight, 
and  making  contracts  for  the  transportation  of  the  same,  by  means  of  and 
through  the  agency  of  inland  and  ocean  carriers.  It  issues  through  bills  of 
lading,  but  is  not  a  carrier.  At  the  dates  hereafter  named,  the  transporta- 
tion company  was  engaged  in  moving  merchandise  upon  the  Mississippi  river. 
On  the  fifth  of  March,  1881,  these  two  corporations  made  a  written  contract 
to  continue  for  five  years,  whereby  the  dispatch  company  agreed  to  open  offioes 
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and  appoint  agents  to  sc^icit  business  and  make  contracts  at  St.  Louis  an^ 
New  Orleans,  in  the  United  States,  and  at  Liverpool,  England,  and  at  such. 
Dtiier  places  as  might  be  agreed  upon.  For  the  freight  received  and  turned 
over  by  the  dispatch  company  to  the  transportation  company,  the  latter  agreed 
to  pay  the  former  10  per  centum  of  the  amount  by  it  earned  and  charged  for^ 
the  carriage  of  the  merchandise  over  its  own  line. 

The  petition  proceeds  to  state  that  the  dispatch  company*  pursuant  to  the- 
contract,  established  agencies  in  the  United  States  and  foreign  countries  at  an 
outlay  of  $25,000,  made  contracts  for  and  turned  over  to  the  transportation 
company  a  vast  amount  of  tonnage;  that  in  December,  1881,  the  members  of 
the  transportation  company,  and  other  persons  not  named,  organized  the  St» 
Louis  &  Mississippi  YaU^  Transportation  Company,  with  a  capital  stock  of 
$2,000,000;  that  thereupon  the  old  transportation  company  turned  all  of  ita 
boats,  barges,  elevators,  and  other  property  over  to  the  new  corporation,  for 
which  the  latter  issued  to  the  members  of  the  former  $1,000,000  of  paid  up* 
stock;  that  the  new  corporation  succeeded  to  the  rights,  property,  business, 
and  good- will  of  the  old  one;  and  that  the  old  transportation  company  is  in- 
solvent. It  is  also  stated  that  the  new  company  was  organized,  and  the  prop* 
erty  of  the  old  one  turned  over  to  it,  in  pursuance  of  a  conspiracy  between  the- 
members  of  the  old  company  and  other  persons  to  dissolve  the  old  company,, 
and  to  thereby  evade  and  escape  the  duties  and  obligations  arising  out  of  the^ 
contract  with  the  dispatch  company;  that  the  new  company,  which  is  the  old 
one  under  another  name,  refused  to  carry  out  the  contract,  and  refuses  to  pay^ 
the  commissions  due  under  it;  that  10  per  cent,  of  the  amount  charged  and 
earned  by  the  transportation  company  and  its  successor  for  carrying  the*' 
freight  called  for  by  the  contract  has  been  and  will  be  $800,000;  and  that  thia 
amount,  with  the  $25,000,  is  the  amount  in  which  the  dispatch  company  ha» 
been  damaged  by  the  breach  of  the  contract. 

Plaintiffs  sue  for  themselves  and  all  other  stockholders,  and  state  that  more- 
than  a  year  previous  to  the  commencement  of  this  suit,  the  stockholders,  by 
resolution,  instructed  the  directors  to  commence  a  suit  in  the  name  of  the- 
company  to  vindicate  their  rights,  which  they  refused  to  do;  that  the  present 
officers  obtained  a  majority  of  the  stock  for  the  purpose  of  preventing  the  cor^ 
poration  from  asserting  its  rights;  that  the  managing  directors  refuse  to  bring- 
the  suit,  but  have  conspired  with  the  other  defendants  to  surrender  all  righta 
of  the  dispatch  company  arising  from  the  contract.  The  prayer  is  for  the  re* 
covery  of  the  damages,  and  that  the  property  of  the  new  corporation,  received 
from  the  old  one,  be  declared  a  trust  fund  for  the  payment  of  the  same,  the- 
appointment  of  a  receiver,  and  for  general  relief.  The  demurrers  present  the- 
question  whether  these  plaintiffs  can  maintain  this  suit. 

It  is  to  be  observed  at  the  outset  that  the  directors  who  refuse  to  bring  the- 
suit  are  not  made  defendants.  It  is  not  a  suit  to  require  any  of  the  officers 
to  account  for  their  maladministration  of  the  affairs  of  the  company.  It  is- 
an  effort  by  the  plaintiffs  as  stockholders  in  their  own  names  to  collect  dam* 
ages  due  to  the  dispatch  company  from  the  transportation  company  arising 
from  the  breach  of  a  contract, — a  contract  which  had  been  made  in  the  legiti- 
mate conduct  of  the  affairs  of  the  two  corporations.  The  cause  of  action  ac- 
crued to  the  corporation,  and  not  to  the  shareholders;  and  the  general  rule 
undoubtedly  is  that  all  such  suits  must  be  brought  by  and  in  the  name  of  the 
corporation.  The  question,  then,  is  whether  this  case  comes  within  any  of 
the  exceptions  to  that  rule,  for  there  are  exceptions  as  weU  established  as  the 
rule  itself. 

The  vice-chancellor  in  Foss  v.  HarboUle,  2  Hare,  492,  so  often  cited,  after 
speaking  of  the  general  rule,  made  these  remarks:  **If  a  case  should  arise  of 
Injury  to  a  corporation  by  some  of  its  members,  for  which  no  adequate  rem* 
edy  remained,  except  that  of  a  suit  by  individual  corporators  in  their  private 
characters,  and  asking  in  such  character  the  protection  of  those  rights  to  which 
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in  their  corporate  character  they  were  entitled,  I  cannot  but  think  that  the 
principle  so  forcibly  laid  down  by  Lord  Cottsmham  in  Wallworth  v.  Holt, 
[4  Mylne  &  C.  6d5»]  and  other  cases  would  apply,  and  the  claims  of  Justice 
could  be  found  superior  to  any  difficulties  arising  out  of  technical  rules  respect- 
ing the  mode  in  which  corporations  are  required  to  sue." 

Where  there  has  been  a  waste  or  misapplication  of  corporate  funds  by  the 
(^cers  or  agents  of  the  company,  a  suit  in  equity  may  be  brought  by  the  cor- 
poration to  compel  them  to  account  for  the  waste  or  misapplication.  "But  as 
aoourt  of  equity  never  permits  a  wrong  to  go  unredressed  merely  for  the  sake 
of  form,  if  it  appear  that  the  directors  of  a  corporation  refuse  in  such  case  to 
prosecute,  by  collusion  with  those  who  had  made  themselves  answerable  by 
their  negligence  or  fraud,  or  if  the  corporation  is  still  under  the  control  of 
those  who  must  be  the  defendants  in  the  suit,  the  stockholders,  who  are  the 
real  parties  in  interest,  will  be  permitted  to  file  a  bill  in  their  own  names, 
making  the  corporation  a  party  defendant.  **  Ang.  &  A.  Corp.  (11th  Ed.)  § 
312. 

Mr.  Fomeroy,  in  his  work  on  Equity  Jurisprudence,  §  1095,  states  the  rule 
as  foUows:  "Wherever  a  cause  of  action  exists  primarily  in  behalf  of  the 
corporation  against  directors,  officers,  and  others  for  wrongful  dealing  with 
the  corporate  property,  or  wrongful  exercise  of  corporate  franchises,  so  that 
the  remedy  should  regularly  be  obtained  through  a  suit  by  and  in  the  name  of 
the  corporation,  and  the  corporation,  either  actually  or  virtually,  refuses  to  in- 
stitute or  prosecute  such  a  suit,  then,  in  order  to  prevent  a  failure  of  justice, 
an  action  may  be  brought  and  maintained  by  a  stockholder  or  stockholders. " 

These  principles  of  equity  jurisprudence  have  been  well  considered  and  ap- 
plied in  a  number  of  adjudicated  cases.  The  following  are  some  of  them: 
Brewer  v.  Boston  Theater,  104  Mass.  899;  Peahody  v.  Flint,  6  Allen,  52; 
Robinson  v.  Smith,  8  Paige,  222;  Pond  v.  Railroad  Co,,  12  Blatchf .  280; 
Detroit  v.  Dean,  106  U.  S.  587,  1  Sup.  Ct.  Bep.  560;  Hatoes  v.  Oakland, 
104  U.  S.  450.  The  relief  awarded  is  often  of  a  preventive  character,  and  in 
many  cases  the  officers  have  been  required  to  account  for  a  breach  of  the  trust 
reposed  in  them,  and  for  the  misapplication  of  the  funds  and  property  of  the 
company.  If  other  parties  have  participated  with  the  officers  in  such  proceed- 
ings, they  may  be  joiued  as  defendants,  and  held  to  their  just  responsibility; 
and  property  of  the  company  may  be  followed  into  their  hands.  Peahody  v. 
Flint,  supra;  Russell  v.  Wakefield  Water-  Works  Co.,  L.  R.  20  Eq.  474.  But 
in  all  these  cases  the  defaulting  directors  or  officei*s  were  made  defendants, 
and  the  suits  were  primarily  against  them.  That  the  suit  must  be  primarily 
against  them  is  also  the  deduction  to  be  made  from  the  above  extracts  from 
the  text-books.  The  relief,  when  awarded  against  other  persons,  flows  inci- 
dentally from  their  complicity  with  the  officers  in  the  wrong  complained  of. 
No  officers  of  the  plaintiffs'  corporation  are  parties  to  this  suit.  It  is  simply 
a  suit  against  the  debtor  company  only  to  collect  a  debt  or  damages  due  to  the 
dispatch  company,  and  we  do  not  understand  that  a  suit  for  such  a  purpose 
only  comes  within  the  exceptions  of  the  general  rule  before  stated.  If  these 
managing  officers  were  sued  for  the  abuse  of  the  trust  imposed  upon  them  as 
officers,  they  might  possibly  assign  a  good  reason  why  the  suit  should  not  be 
brought,. and  why  the  affairs  of  the  corporation  should  not  be  taken  out  of 
their  hands.  They  are  the  proper  persons  to  show,  if  they  can,  why  the  man- 
agement of  the  affairs  of  the  company  should  not  be  taken  out  of  their  hands, 
as  must  be  done  to  sustain  this  suit. 

The  case  specially  cited  by  the  plaintiffs,  as  giving  them  a  right  to  prose- 
cute this  suit,  is  that  of  Hawes  v.  Oakland,  104  U.  S.  450.  There  a  stock- 
holder filed  his  bill  against  his  company,  the  directors  thereof,  and  the  city. 
The  complaint  was  that  the  city  demanded,  without  compensation,  water  for 
certain  municipal  purposes,  to  which  demand  the  company  yielded,  to  the 
great  loss  of  the  company,  the  complainant,  and  the  other  stockholders.  The 
v.4s.w.no.2 — 6 
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conclusion  is  there  reached  that  in  the  state  courts  the  right  of  a  stockholder 
to  sue,  in  cases  where  rhe  corporation  is  the  proper  party  to  bring  the  suit,  is 
limited  to  cases  where  the  directors  are  guilty  of  a  fraud  or  a  breach  of  trust, 
or  are  proceeding  tUtra  vires.  The  enumeration  of  the  different  cases  th^e 
made  in  which  such  suits  may  be  brought  certainly  does  not  include  the  one 
in  hand.  Mr.  Justice  Milleb,  who  prepared  that  opinion,  refers  to  Sanmel 
V.  HoUaday,  Woolw.  418,  where,  after  reviewing  Dodge  v.  WooUey,  18  Haw. 
331.  he  says:  ''But  no  case  is  cited,  nor  does  any  dictum  in  that  opinian  go 
to  the  length  of  asserting  that,  when  a  corporation  has  been  injured  by  a  tort 
or  a  breach  of  a  contract,  or  has  any  right  of  action,  legal  or  equitable,  against 
a  party,  an  indiyidual  stockholder  can  come  into  court  and  prosecute  the  cause 
of  action  because  the  corporation  fails  or  refuses  to  do  so. "  These  authorities 
are  in  entire  accoitl  with  and  in  confirmation  of  the  conclusion  before  stated. 

If  the  matters  stated  in  the  petition  are  true,  the  plaintiffs  have  a  complete 
remedy  under  sections  948,  949,  Bev.  St.;  and  when  a  receiver  is  appointed, 
that  officer  of  the  court  will  stand  invested  with  authority  to  sue  for  all  de- 
mands and  debts  due  to  the  company.  This  result  renders  it  useless  to  dis- 
cuss the  other  queetions  raised  by  the  demurrers.  We  may  say  in  conclusion 
that  we  are  all  agreed  that,  from  the  statements  of  the  petition,  the  new 
transportation  company  is  liable  for  the  debts  of  the  old  transportation  com- 
pany,--oertainly,  to  the  full  extent  of  the  value  of  all  of  the  property  received 
from  the  old  company.  The  Judgment  of  the  circuit  court  is  therefore  af- 
firmed without  prejudice. 

(All  concur.) 


Dbscombes  f).  Wood  and  others. 
(Supreme  OiHart  of  Mittauri,    February  28,  1887.) 

1.  Cobpobatioks—Stockholdvii— Actios  to  Sr  Aszds  AaBiowMEKT. 

Any  shareholder  may  be  complainant  in  an  action  to  set  aside  an  assignment  for 
the  benefit  of  creditors  made  by  the  board  of  directors  of  an  insolvent  banking  cor- 
poration, on  the  ground  that  such  assignment  was  uftra  vires. 

2,  SaMB— POWEB  OP  DlBBCTOBS— AaSIGNMBNT  FOB  BbNEFIT  OF  CbBDITOBS. 

Plaintiff,  a  shareholder  and  oreditor  of  a  savings  bank,  brought  an  action  to  set 
aside  an  assign ment  for  the  benefit  of  creditors  oecause  made  without  antbority 
from  or  notice  to  the  shareholders.  Seldf  that  a  demurrer  to  the  petition  was 
properly  sustained.  The  consent  of  all  the  stockholdeiB  need  not  be  nrst  had  and 
obtained,  if  the  assignment  is  made  in  good  faith* 

8.  Samb— Action  bt  Stookholdbb. 

In  such  case  that  action  properly  purports  to  be  brought  on  behalf  of  plaintiff 
and  others  similarly  situated,  without  stating  who  they  are,  or  how  numerous,  or 
whether  they  constitute  a  majority  of  the  stockholders  or  otherwise. 

4.  Lachbs—Dxlat  m  Bbikgiko  Sun. 

In  such  a  case  it  is  laches  for  a  shareholder  and  creditor  to  delay  bringing  his 
suit  for  four  years  after  the  appointment  of  the  assignee,  during  which  he  was  en- 
gaged in  administration,  if  no  excuse  is  alleged  in  the  way  of  disability  or  want  of 
knowledge. 

Appeal  from  circuit  court,  Johnson  county. 

Blinker^  Sparks  <&  Campbell,  for  plaintiff  in  error.  A.  Comings,  for  de- 
fendant in  error. 

Bat,  J.  Plaintiff  brou^t  this  action  against  Joseph  Brown,  assignee  of 
the  Warrensburg  Savings  Bank,  and  against  said  bank,  to  set  aside  a  deed  of 
assignment  from  the  bank  to  said  Brown,  and  to  divest  the  assignee  of  all 
right,  title,  and  interest  in  and  to  the  proper^  conveyed.  iu|<|  t^  restore  and 
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inyest  title  to  and  control  over  same  to  the  bank,  and  to  enjoin  the  assignee 
from  asserting  title  thereto.  Since  the  institution  of  the  suit,  and  while  the 
same  was  pending  in  this  ooart  on  writ  of  error,  as  appears  by  stipulation  in 
the  cause,  said  Brown  has  departed  this  life,  and  said  Woods  has  been  duly 
appointed  his  successor  as  such  assignee,  and  duly  qualified  as  such.  Plain- 
tiff was  a  stockholder  in  the  bank,  and  also  one  of  ius  creditors,  at  the  time  of 
the  assignment,  on  account  of  money  theretofore  loaned  to  it,  and  evidenced 
by  certain  oertifloates  of  deposit,  and  in  February,  1881,  he  recovered  judg- 
ment against  the  bank  upon  said  indebtedness  in  the  circuit  court  of  Johnson 
county,  Missouri,  which  said  judgment  remains  in  force,  unpaid  and  unsatis- 
fied. On  January  17, 1880,  a  majority  of  the  board  of  directors  of  said  bank  met 
in  regular  session,  and,  upon  motion  duly  seconded,  resolved  that  they  believed 
it  to  be  tp  the  interest  of  all  concerned  that  Joseph  Brown  be  appointed  as- 
signee to  settle  up  the  business  of  the  bank,  and  that  William  Calhoun,  presi- 
dent, and  Amos  Markee,  cashier,  be  authorized  and  directed  to  execute  and 
deliver  to  said  Brown,  as  assignee,  a  deed  of  assignment,  in  form  of  law,  con- 
veying to  him  all  the  property  owned  by  the  bank,  to  be  held  for  the  benefit 
of  all  its  creditors,  according  to  the  laws  of  this  state.  Afterwards,  on  the 
twen|ty*8ixth  day  of  January,  1880,  a  deed  of  assignment  was,  under  authority 
of  said  resolution,  executed,  acknowledged,  and  delivered  to  said  Brown,  who 
cause(^  the  same  to  be  recorded  in  the  office  of  the  recorder  of  deeds  for  John- 
son county,  Missouri,  on  the  twenty-sixth  day  of  January,  A.  D.  1880,  and 
immediately  thereafter,  and  in  pursuance  and  by  virtue  of  said  instrument, 
took  possession  of  all  the  property  and  effects  of  the  bank,  and  is  asserting 
title  thereto,  and  exercising  control  thereof,  to  the  exclusion  of  all  other  per- 
sons. Said  deed  of  assignment,  and  the  acknowledgment  thereof,  are  set 
out  in  the  petition/ but  are  omitted  from  this  opinion,  for  the  reason  that  they 
idready  appear  in  full  in  the  case  of  Bppright  v.  Niokerson^  78  Mo.  484,  485, 
to  which  reference  is  here  had. 

The  above  facts,  except  as  to  the  successorship  of  said  Wood,  (which  ap- 
pears by  said  stipulation  filed  in  this  court,)  appear  from  the  petition  in  this 
case,  which  further  avers,  in  substance,  that  the  said  majority  of  said  board 
of  directors  adopted,  and  caused  to  be  entered  upon  the  records  of  the  pro- 
ceedings of  said  board,  the  said  resolution  of  January  17,  1880,  without  au- 
thority from  or  notice  to  the  owners  and  holders  of  the  shares  of  capital 
stock  of  said  corporation,  and  without  notice,  assent,  or  knowledge,  and  against 
the  desire,  of  plaintiff;  and  that  the  said  deed  of  assignment,  having  been  exe- 
cuted without  the  assent  or  knowledge  of  the  said  several  shareholders,  is  void, 
and  of  no  binding  force  as  against  them ;  that  the  specified  directors,  consti- 
tuting a  majority  of  the  board,  have  conspired  to  and  with  defendant  Brown, 
and  are  aiding  and  abetting  him  to  claim  possession  of  the  property  and  ef- 
fects of  said  corporation,  uiKler  the  said  instrument,  and  refuse  to  bring  this 
suit  in  the  name  of  the  corporation  against  said  Brown  for  the  relief  of  the 
shareholders,  and  that  plaintiff,  therefore,  brings  the  same  on  his  own  behalf, 
and  in  behalf  of  all  other  shareholders  in  said  corporation  simOarly  situated. 

Defendants  interposed  a  demurrer  to  the  petition,  assigning  the  grounds 
therefor  that  the  same  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  that  there  is  a  defect  of  parties  plaintiff;  and  that,  if  plaintiff  ever 
had  a  right  of  action  as  claimed,  he  Is  by  his  own  showing  estopped  from  now 
asserting  it.  This  demurrer  was  sustained  by  the  court,  and  the  propriety  of 
its  action  in  this  behalf  is  the  only  question  before  us  for  review  and  deter- 
mination. 

The  plaintiff,  it  will  be  perceived,  sues  in  his  own  behalf,  and  in  behalf  of 
those  similarly  situated,  without  stating  who  they  are,  or  how  numerous,  or 
whether  they  constitute  a  majority  or  otherwise  of  the  creditors  and  stock- 
holders, both  of  which  he  shows  himself  to  be.  If  the  assignment,  however, 
is  tdtfa  ffires  and  void,  as  claimed,  any  portion  of  the  shareholders  may,  it 
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seems,  be  complainants,  or  even  a  single  one  of  them;  and  in  that  event  (lie 
action  properly  purports  to  be  brought  by  the  given  plaintiffs  and  others  sim- 
ilarly situated.  Mor.  Corp.  §  408,  and  cases  cited.  The  petition  in  this  case, 
it  will  be  seen,  does  not  direcUy  and  in  terms  charge  either  one  way  or  the  other 
as  to  the  solvency  or  insolvency  of  the  corporation  at  the  date  of  the  resolu* 
tion,  or  at  the  date  of  the  said  deed  of  assignment;  nor  does  it  charge  the  direct- 
ors with  any  fraudulent  intent,  or  fraud  in  fact  in  the  premises ;  nor  does  it  neg- 
ative the  grounds  given  in  the  resolution  to  assign,  that  such  course  was  re- 
quired in  the  best  interest  of  aJl  concerned.  Moreover,  we  may  add  that  it  is 
not  alleged  that  the  assignee  had  mismanaged  or  wasted,  or  is  about  to  mis- 
manage or  waste,  the  assets,  or  that  the  interests  of  the  stockholders  would 
be  promoted  by  the  grant  of  the  relief  prayed  for.  The  resolution,  in  itself, 
does  not  purport  the  insolvency  of  the  bank,  but  only  perhaps  failing  circum- 
stances, and  present  inability  to  convert  its  assets  into  cash,  and  to  pay  its 
debts  on  demand;  but,  as  against  the  pleader  so  failing  to  allege  the  solvency 
of  the  bank,  or  its  ability  ultimately,  with  proper  management,  to  meet  its 
liabilities,  taken  in  connection  with  the  actual  assignment,  by  said  deed,  for 
the  benefit  of  creditors,  we  think  the  case  presented  is  one  solely  as  to  the 
power  of  a  board  of  directors  of  an  insolvent  banking  corporation,  acting  in 
good  faith,  to  make  an  assignment  of  all  its  property  for  the  benefit  of  all  its 
creditors,  without  the  consent  first  had  and  obtained  of  all  its  stockholders. 

The  question  thus  presented  was  not,  we  may  say  at  the  outset,  up  for  de- 
cision in  the  case  of  Eppright  v.  Nickerson^  78  Mo.  482.  In  the  coarse  of 
that  opinion  the  following  statements  occur:  "In  the  case  at  bar  no  stock- 
holder is  complaining  of  the  action  of  the  directors,  and  the  only  stockholder 
who  is  a  party  to  the  suit  relies  upon  the  assignment  to  defeat  plaintiff's  action 
against  him.  It  does  not  appear  that  the  stockholders  did  not  consent,  nor 
that  any  of  the  stockholders  ever  complained  of  the  conduct  of  the  directors." 
The  plaintiff  in  that  action  was  a  creditor,  and  had  proved  up  his  debt  before 
the  assignee,  and  was  then  proceeding  against  the  defendant  by  motion  under 
section  13,  art.  1,  c.  87,  Wag.  St. ;  and  this  court  there  held  that,  as  against 
him,  the  assignment  was  valid,  and  that  he  could  not  make  the  objection  that 
the  same  was  ultra  vires  and  void.  The  single  remark  of  the  learned  judge 
in  the  course  of  that  opinion,  to  the  effect  that  the  assignment  by  the  direct- 
ors was  ultra  vires  and  void  as  to  the  stockholders,  if  they  did  not  consent 
thereto,  is  a  mere  dictum,  as  is  apparent  from  the  above  statement  of  the  act- 
ual question  before  the  court  for  decision. 

The  dictum  is  expressly  based  upon  the  authority  of  the  case  of  Abbot  v» 
Hard  Rubber  Co.,  33  Barb.  578,  which  decides,  we  think,  a  very  different 
question  from  the  one  at  bar,  as  is  apparent  from  the  language  employed  in 
the  opinion  of  Sutheblamd,  J.,  at  page  584,  where  it  is  said:  "The  sale  and 
transfer  in  question  was  not,  and  did  not  purport  to  be,  a  sale  of  the  property 
of  the  corporation  for  the  benefit  of  its  creditors. "  In  that  case  four  of  the 
seven  directors,  after  passing  a  resolution  to  that  effect,  perfected  an  absolute 
sale  in  gross  of  all  the  stock,  consisting  of  articles  composed  of  India  rubber 
belonging  to  the  corporation,  and  of  all  the  dies,  tools,  etc.,  and  of  all  rights 
held  by  the  corporation,  under  the  €kx)dyear  patents,  to  manufttcture  such 
articles;  thus  destroying  the  corporation  in  its  said  business  of  manufacturing 
India-rubber  goods,  which  was  the  object  and  purpose  for  which  it  was  organ- 
ized. There  were  other  features  in  the  transaction,  such  as  the  immediate 
association  and  incorporation  of  said  purchasers  and  said  four  directors  of  the 
old  corporation  into  a  new  company  for  the  manufacture  of  goods  composed 
of  India  rubber;  and  the  inmiediate  transfer  to  the  new  corporation,  by  the 
said  purchasers,  of  the  effects  and  rights  transferred  to  them  by  said  directors 
of  the  old  corporation;  but  the  case  was  disposed  of  upon  the  ground  that  a» 
against  the  plaintiff,  who  was  a  stockholder  not  consenting  thereto,  the  sale 
was  invalid  for  a  want  of  power  in  the  corporation  or  said  directors  to  make. 
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Section  157,  Field,  Corp.,  alao  referred  to  in  Mppright  v.  Nickerson^  in  this 
connection,  is  to  the  same  general  effect  as  the  Abbot  Cagey  which  is  cited 
in  the  note.  The  instances  mentioned  in  said  section  of  ads  not  within  the 
power  of  the  directors  belong  to  this  class  of  attempted  sales  and  alienation 
of  property  essential  and  necessary  to  the  transaction  of  the  business  of  the 
corporation,  and  to  the  prosecution  of  the  purposes  of  its  creation,  and  to  ap- 
plication by  them  for  legislative  changes  or  enlargement  of  corporate  powers, 
or  to  acts  destructive  of  its  corporate  existence. 

In  the  recent  case  of  CTiew  v.  Bllingivoodp  86  Mo.  260,  at  page  278,  this 
dictum  of  the  JSppright-Nickenton  Case,  supra,  is  expressly  ruled  otherwise 
by  this  court,  where  it  is  said  that  "the  point  made  by  appellant's  counsel, 
that  the  assignment  made  by  the  directors  is  void,  must  be  ruled  against 
them.  The  right  of  the  directors  of  a  bank  in  failing  circumstances  to  make 
an  assignment  for  the  benefit  of  creditors,  where  there  is  nothing  in  the 
charter  or  general  laws  forbidding  it,  we  think  is  clear."  This  position  is 
abundantly  supported  by  numerous  authorities  elsewhere,  and  among  them 
may  be  cited  Dana  v.  Bank  of  U.  8.,  5  Watts  &  8.  223;  De  Camp  v.  AU 
toard,  52  Ind.  468;  Union  Bank  v.  BUicott,  6  Gill  &  J.  868;  Burrill,  Assignm. 
§  64;  Ang.  &  A.  Corp.  S  191 ;  Mor.  Corp.  §  240;  and  many  others  to  the  same 
effect  might  be  added  if  necessaiy. 

The  directors  of  such  corporations  are,  it  is  true,  agents  appointed  to  man- 
age the  business  in  which  the  stockholders  have  embarked,  and  the  desirabil- 
ity or  advisability  of  continuing  or  discontinuing  the  business  are  questions, 
it  is  true,  for  the  shareholders,  or  a  majority  of  them,  and  not  for  their 
agents.  They  have  no  power ,.it  is  said,  to  dissolve  the  corporation,  or  inflict 
upon  it  political  death.  But  Uie  insolvency  of  such  a  corporation,  without 
new  action  and  subscription  and  contribution  of  new  capital  by  the  share- 
holders, itself  defeats  the  purpose  and  object  of  the  corporation,  and  the  stock- 
holders have  no  interest  in  the  assets,  which  in  that  event  equitably  belong  to 
the  creditors,  and  the  fiduciary  relation  of  the  directors,  in  that  event,  is  no 
longer  to  the  stockholders,  who  are  without  beneficial  interests  in  assets  in- 
snfficient  to  pay  the  debts  of  the  corporation,  but  to  the  creditors,  whose 
equitable  riffhts  have  intervened,  and  whose  equitable  lien  attaches  thereon. 
Mor.  Corp.  §§  578,  579. 

In  Chew  v.  Bllingtooodf  supra,  this  court  further  says  that  "many  of  the 
authorities  cited  go  to  the  extent  of  saying  that  under  such  circumstances  the 
directors  not  only  have  the  right,  but  that  in  justice  they  ought  to  make  an 
assignment,  so  that  creditors  might  share  equally  in  its  assets.  Indeed, 
under  constitution  and  laws  which  make  it  a  felony  for  directors  and  officers 
of  a  bank  to  receive  deposits  knowing  it  to  be  in  failing  circumstances,  it 
would  seem  to  leave  them  no  other  alternative  but  to  close  its  doors." 

We  think  we  may,  without  further  discussion,  rest  our  conclusion  upon 
these  authorities  in  favor  of  their  right  to  so  assign,  in  good  faith,  equally  for 
all  creditors,  under  the  facts  of  this  petition,  as  we  understand  them  to  be. 
And,  further,  we  think  it  may  well  be  questioned  whether  the  plaintiff,  upon 
his  own  showing  in  this  behalf,  has  seasonably  begun  his  action  in  this  bo- 
half.  At  the  date  of  the  institution  of  the  suit,  the  assignee  had  been  in 
charge  of  the  property  for  about  four  years,  during  which  time  he  must  be 
presumed  to  have  been  engaged,  as  the  law  requires,  in  execution  of  his  trust, 
making  exhibits  of  accounts,  auditing  and  allowing  the  same,  incurring  cost 
and  expense  such  as  are  incident  to  the  execution  of  such  trusts,  and  perhaps 
paying  dividends  on  the  claims  of  creditors.  Nothing  is  aUeged  by  way  of 
disability,  or  want  of  knowledge  in  the  premises,  or  otherwise  showing  excuse 
for  so  much  delay;  and  as  plaintiff  is  a  creditor,  protected  as  such  equally 
with  all  others  under  said  assignment,  we  do  not  see  that  his  attitude  as 
stockholder  not  consenting  thereto,  and  invoking  the  doctrine  otultra  vires 
after  the  lapse  of  so  much  time,  is  a  meritorious  one.      Digitized  by  vjOOQIc 
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We  are  also  earnestly  asked  to  review  our  ruling  in  Bppright  v.  Nkikerson^ 
as  to  the  sufficiency  of  the  signing  and  acknowledgment  of  the  said  deed  of 
assignment;  but  we  see  no  gwxl  reason  to  change  the  views  in  that  behalf 
expressed  in  that  case,  and  in  the  case  of  City  <3f  Kansas  v.  Hannibal  cfr  8t. 
/.  R.  Co.t  11  Mo.  180»  to  which  reference  is  there  made. 

For  these  reasons  the  judgment  of  the  trial  court,  which  was  for  the  de- 
fendants, should  be»  and  is  hereby,  affirmed. 

(All  concur;  Sherwood,  J.,  in  the  result.) 


Caxdbn  and  another  e.  Plain. 

\J9uprmM  Oouri  qf  Mtuouri,    February  28, 1887.) 

1.  JuDOMBiiT»— Or  Pbobatx  OouBis— Gollatebal  Attack. 

The  Indgments  and  orders  of  probate  oonrts  in  matters  within  their  Jnrlsdietion 
bare  the  same  import  of  verity  as  those  of  oonrts  of  general  JnrlsdiatloB,  and,  like 
them,  are  not  to  be  impeached  in  eollateral  funoosedinffs. 

8.  BzBcoTOBs  ASD  AwmrigTBAJOBa   Sals  or  BBAXffr-«-PuBLiaAnov. 

Id  ejeotment,  defendant  claimed  under  an  administrator's  deed,  which  plaintiff 
attacked  on  the  ground  that  the  petition  for  the  sale  of  decedent's  realty  tailed  to 
show  that  bis  personal  estate  was  not  saffident  to  pay  existing  debts.  HeULf  that 
the  Judgment  of  the  probate  court  upon  that  question,  after  Jurisdiction  obtained 
by  publication,  could  not  be  collaterally  attacked. 

8.  8a»— A»aoTAi»  or  Oomrr. 

There  was  no  formal  entry  of  approval  by  the  probate  court,  but  the  deed  ac- 
knowledged before  the  probate  court  contained  a  redtal  of  approval.  The  adminis- 
trator in  his  settlement  charged  himself  with  the  purchase  money,  and  the  Judge's 
minutes  contained  this  entry:  "Report  of  sala  of  real  estate  of  W.  0.  approved. 
Deed  ordered,  and  deed  acknowledged."  SMj  that  it  was  sufficient  if  the  approval 
could  be  thus  gathered  from  the  reoord. 

4.  Sams— ABKivisnATOiB'a  DssD-*fi>vn»BiroB. 

In  MiflK>UTi,  an  administrator's  deed  properly  executed  and  acknowledged,  which 
contains  the  recitals  required  by  law,  &  evidence  of  the  &cts  therein  stated. 

Appeal  from  circuit  court,  Cass  county. 

Sparks  A  CampbeUf  for  plaintiff  in  error.  RaUeg  <ft  Bumsif,  for  defend- 
ant in  error. 

Bbacb,  J.  This  is  an  action  in  ejectment  for  120  acres  of  land  in  Cass 
county,  Missouri,  commenced  in  the  circuit  court  of  said  county  on  tlie 
twenty-fifth  of  February,  1884.  The  plaintiffs  claim  as  heirs  at  law  of  their 
grandfather,  William  H.  Camden,  who  died  intestate  a  short  time  prior  to  the 
twelfth  of  March,  1867,  Seized  in  fee-simple  of  the  premises,  leaving  surviv- 
ing him  three  children,  his  only  heirs;  one  of  whom,  Lewis  Camden,  died 
prior  to  the  first  day  of  October,  1884,  leaving  plaintiffs,  his  only  children 
and  heirs  at  law.  The  plaintiff  Greorge  was  bom  February  29, 1860,  and 
William  C.  on  the  twenty-eighth  of  November,  1861.  On  the  twelfth  of 
May,  1867,  James  A.  Horn  was  appointed  administrator  of  the  estate  of  said 
William  H.  Camden,  deceased,  by  the  probate  court  of  Johnson  county,  quali- 
fied, and  entered  upon  the  discharge  of  his  duties  as  such.  On  the  tenth  day 
of  January,  1868  said  administrator  presented  a  petition  to  said  court  pray- 
ing for  an  order  for  the  sale  of  the  premises  for  the  payment  of  the  debt  of 
said  intestate.  The  order  was  made,  and  the  premises  sold  to  one  Louder- 
milk,  who  received  a  deed  therefor  from  the  administrator,  and  afterwards 
conveyed  the  same  by  general  warranty  deed  to  the  defendant,  who  was  in 
possession  of  the  premises  at  the  time  the  suit  was  instituted.    The  defend- 

>In  that  case  it  appeared  that  lo  an  assignment  for  the  benefit  of  creditors  executed 
by  a  corporation  was  appended  a  notary's  certificate  that  M.  C,  president,  and  A.  M., 
cashier,  of  the  corporation,  "acknowledged  that  they  executed  and  delivered  the  same 
as  their  voluntary  act  and  deed,  for  the  uses  and  purposes  therein  contained."  Held, 
that  this  was  a  sufficient  certificate  that  the  corporation  acknowledged  the  instrument. 
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ant  and  his  grantor  bad  been  in  the  <^n,  notorious*  oontinaous*  and  adverse 
possession  of  the  preiiilBes  ever  sinos  October*  186d«  Defendant  claims  title 
under  the  deed  of  said  administrator,  and  by  virtue  of  tbe  adverse  possession 
aforesaid.  The  ease  was  tried  before  the  court  without  a  jury,  and  the  court 
found  for  the  defendant,  and  rendered  judgment  in  his  favor.  The  deed 
from  the  administrator  to  defendant's  grantor  is  as  follows: 

"Whereas,  on  the  sixth  day  of  April,  A.  D.  1868,  probate  court  of  the 
county  of  Johnson,  state  of  MlBsoori*  at  the  April  term  for  the  year  1868,  of 
said  court,  ordered  by  an  «itry  of  record  that  I,  as  administrator  of  said  es- 
tate, sell  at  private  s^  for  cash  in  hand,  the  south-west  quarter  of  the 
south-west  quarter  of  section  number  twenty-nine,  (29.)  the  north-east  quar- 
ter of  the  north-east  quarter  of  section  number  thirty-one,  (31,)  and  the 
north-west  quarter  of  the  north-west  quarter  of  section  number  thirty-two, 
(32,^  of  township  number  forty-four,  (44,)  of  range  number  twenty-nine, 
(29,)  situate  in  the  county  of  Cass,  state  of  Missouri,  or  so  much  thereof  as 
might  be  necessary  to  pay  the  debts  of  said  estate;  and  whereas,  previously 
to  the  day  of  sale,  I,  as  sneh  administrator,  had  said  real  estate  appraised  in 
due  form  of  law  by  Harrison  Hoover,  Ames  Holcomb,  and  Joseph  S.  Hol- 
comb,  three  disinterested  householders  of  said  county,  and  immediate  resi- 
dents in  the  vicinity  of  said  lands,  who  on  the  nineteenth  day  of  May,  A.  D. 
1868,  having  first  made  the  affidavit  required  by  law.  appraised  said  real  es- 
tate to  be  of  the  value  of  nine  hundred  and  sixty  dollars,  and  so  certified  in 
their  certificate  of  appraisement,  by  virtue  of  which  said  order  of  sale  and  ap- 
praisement, and  the  power  in  me  by  law  vested  so  to  do,  I,  as  said  adminis- 
trator, did  on  the  eighth  day  of  September,  A.  D.  1868,  expose  at  private 
sale  for  cash  in  hand  all  the  right,  title,  and  interest  which  the  said  William 
H.  Camden  had  in  and  to  said  real  estate  at  the  time  of  his  death,  and  William 
A.  Loudermilk  being  the  highest  and  best  bidder  for  said  real  estate,  he  bid- 
ding the  price  and  sum  of  one  thousand  and  fifty  dollars,  tbe  same  was  sold 
to  tbe  said  William  H.  Loudermilk  for  that  sum;  and  whereas,  at  the  term 
of  the  probate  court  for  said  county  of  Johnson  the  next  following  the  sale 
of  said  real  esti^  being  the  October  tenn,  1868,  of  said  probate  court,  and 
on  the  sixth  day  of  October,  A.  B.  1868, 1,  as  such  administrator,  made  to 
said  court  a  report,  verified  by  my  affidavit,  and  acoompaoied  by  the  certifi- 
cate of  appraisement,  of  my  proceedings  touching  such  sale  including  the 
manner,  time,  and  terms  of  sale,  and  of  the  property  sold  and  to  whom  sold, 
all  as  heretofore  set  forUi,  and  which  report  was  thereupon  approved  by  said 
court  by  its  proper  order  entered  of  record;  now,  therefore,  in  consideration 
of  the  premises,  and  of  the  sum  of  one  thousand  aftd  fifty  dollars  to  me,  said 
administrator,  paid  by  the  said  William  A.  Loudermilk,  the  receipt  whereof 
1  do  hereby  acknowledge,  and  by  virtue  of  tbe  authority  in  me  vested  by 
law,  I,  James  A.  Horn,  administrator  as  aforesaid,  do  hereby  grant,  sell,  and 
convey  to  the  said  William  A.  Loudermilk  all  the  right,  title,  and  interest 
which  the  said  William  H.  Camden  had  in  and  to  said  real  estate  at  the  time 
of  his  death,  to  have  and  to  hold  the  right,  title,  and  interest  hereby  con- 
veyed, unto  the  said  William  A.  Loudermilk,  his  heirs  and  assigns,  forever, 
with  all  the  rights  and  privileges  thereto  belonging." 

The  deed  was  duly  executed  by  the  administrator  on  the  sixth  day  of  Oc- 
tober, 1868,  and  properly  acknowledged  in  open  court  before  the  judge  of  said 
probate  court.  To  the  admission  of  this  deed  in  evidence  plaintiff  objected, 
which  objection  was  overruled  by  the  court.  The  deed  was  properly  executed 
and  acknowledged,  contained  all  the  recitals  required  to  be  made  by  law,  was 
evidence  of  the  facte  therein  steted,  and  had  the  effect  of  conveying  to  the 
purchaser  all  the  right,  title,  and  interest  of  the  deceased,  (sections  35,  37, 
c.  122,  Gen.  St.  1865;)  and  there  was  no  error  in  overruling  tbe  objection 
thereta 

Plaintiff,  to  disprove  the  recitals  of  said  deed,  and  destroy  the  legal  effect 
thereof,  introduced  the  original  papers  and  the  record  entries  of  all  the  pro- 


88  80UTHWKSTEBH  BBPOBTER.  [Mo. 

ceedings  of  said  probate  ooart  in  the  premises,  of  which,  for  the  purposes  of 
this  opinion,  it  will  only  be  necessary  to  set  out  the  following: 

** At  the  January  term,  1868,  and  on  the  sixth  day  thereof,  the  following 
proceedings  were  had:  Now  at  tbis  day  comes  James  A.  Horn,  administra- 
tor of  the  estate  of  William  Camden,  deceased,  and  presents  to  the  court  here 
his  petition  praying  the  court  that  an  order  be  made  for  the  sale  of  the  real 
estate  belonging  to  said  estate*  for  the  payment  of  debts  due  and  owing  thereby, 
accompanied  by  a  true  account  of  his  administration,  and  a  list  of  the  debts 
due  to  and  by  said  estate  and  remaining  unpaid,  and  an  inyentoiy  of  the  real 
and  remaining  personal  estate,  and  all  other  assets  in  his  hands,  showing  to 
the  satisfaction  of  the  court  that  the  personal  estate  is  not  sufficient  to  pay  the 
debts  due  and  owing  thereby.  ^  It  is  therefore  ordered  by  the  court  that  all 
persons  interested  in  the  said  estate  be  notified  at  this  application,  and,  un- 
less the  contrary  be  shown  on  the  first  day  of  the  next  term  of  this  court,  to 
be  begun  and  held  on  the  sixth  day  of  April,  A.  D.  1868,  at  the  oonrt-honse 
in  the  town  of  Warrensburg,  Johnson  county,  Missouri,  an  order  will  be  made 
for  the  sale  of  ttie  whole  or  so  much  of  said  real  estate  as  will  be  sufficient  to 
pay  debts  due  and  owing  thereby." 

"Afterwards,  on  the  sixth  day  of  April,  1868,  the  further  proceedings  were 
had,  to- wit:  Now  at  this  day  comes  James  Horn,  administrator  of  the  estate 
of  William  Camden,  deceased,  and  proves  to  the  satisfaction  of  the  court  here 
that  the  order  of  publication  heretofore  made  by  the  court  for  the  sale  of  real 
estate  belonging  to  said  estate,  for  the  payment  of  debts  due  and  owing  thereby, 
has  been  fully  complied  with  as  required  by  law;  and,  no  person  appearing 
to  show  cause  why  an  order  should  not  be  made  for  the  sale  of  the  real  estate 
aforesaid,  it  is  therefore  ordered  l^  the  court  that  said  administrator  proceed 
and  sell  at  private  sale  the  whole  or  so  much  of  the  real  estate  belonging  to 
said  estate  as  will  be  sufficient  to  pay  the  debts  due  and  owing  thereby." 

At  the  October  term,  1868,  and  on  the  sixth  day  of  October,  the  adminis* 
trator  made  his  report  of  sale  as  follows: 

'*To  the  Honorable,  the  Judge  of  the  Probate  Court  of  Johnson  County, 
State  of  Missouri :  The  undersigned,  administrator  of  the  estate  of  William 
H.  Camden,  deceased,  would  respectfully  report  that  in  pursuance  of  an  order 

of  said  court  made  at  the term,  A.  D.  186 — ,  for  the  sale,  at  private 

sale,  of  the  real  estate  belonging  to  the  estate  of  said  deceased,  or  so  much 
thereof  as  would  be  sufficient  to  pay  the  debts  due  and  outstanding  against 
said  estate,  he  did  cause  to  be  appraised,  on  the  nineteenth  day  of  May,  A.  D. 
1868,  by  Harrison  Hooven  Amos  Holcomb,  and  Joseph  Holcomb,  the  follow- 
ing described  tract  of  lana  situate  in  the  county  of  Cass,  state  of  Missouri,  to- 
wit:  The  south-west  quarter  of  the  south-west  quarter  of  section  number 
twenty-nine,  (29,)  the  north-east  quarter  of  the  north-east  quarter  of  section 
number  thirty-one,  (31,)  and  the  north-west  quarter  of  the  north-west  quar- 
ter of  section  thirty-two,  (32, )  all  in  township  number  forty-four,  (44, )  of  range 
number  twenty-nine,  {29A  who,  being  three  disinterested  householders  of 

C county,  after  being  duly  sworn  and  qualified  according  to  law*  did  view 

and  appraise  said  real  estate  as  follows,  to-wit: 

"The  N.  £.  qr.  of  the  N.  £.  qr.  of  sec.  31,  twp.  44,  range  29,  to  be 
of  the  value  of-------    $320 

The  N.  W.  qr.  of  theN.  W.  qr.  of  sec.  32,  twp.  44,  of  r.  29,  to  be  of 
the  value  of -  -      320 

The  S.  W.  qr.  of  the  S.  W.  qr.  of  sec.  29,  twp.  44,  of  r.  29,  to  be  of 
the  value  of  -------320 

Amounting  to  the  sum  of         •  -  •  •  -    $960 

— Which  will  more  fully  appear  by  reference  to  the  certificate  of  appraise- 
ment hereto  annexed. 

"The  undersigned  would  further  report  that,  in  pursuance  of  said  order,  he 
did  offer  said  real  estate  at  private  sale,  and  the  highest  and  best  offer  he  could 


Mo.]  GAMDSN  9.  PLAIN.  89 

obtain  was  made  by  William  A.  Londermllk,  who  offered  the  sum  of  one 
tboQsand  and  fifty  dollars,  on  the  eighth  day  of  September,  being  ninety  dollars 
OTer  and  aboye  the  appraisement.  The  same  was  sold  to  him  for  that  sum, 
to  be  paid  in  cash  whenever  said  sale  shall  be  ratified  and  a  deed  ordered  to 
be  made.  Said  administi*ator  would  farther  state  that  he  is  in  no  way  inter- 
ated  in  said  sale.  Jaios  A.  Hokn,  Aminlstrator." 

The  report  was  properly  verified  by  the  affidavit  of  the  administrator,  and 
was  accompanied  by  a  certificate  of  the  appraisement  of  said  appraisers  as 
stated  in  said  report;  said  certificate  showing  said  appraisers  were  daly  sworn 
and  qnalified  in  Cass  county. 

It  was  admitted  by  the  parties  that  the  records  proper  of  the  probate  court 
did  not  show  that  any  order  had  been  made  approving  the  report  of  the  ad- 
ministrator of  the  sale  of  said  real  estate,  but  that  the  minutes  of  the  Judge 
of  said  court  shows  the  following,  among  other,  entries,  among  the  proceed* 
ings  of  the  sixth  day  of  October,  1868,  of  said  court:  '*In  the  matter  of  the 
estate  of  Wm.  H.  Camden,  deceased.  Report  of  sale  of  real  estate  of  William 
Oamden,  deceased,  approved.    Deed  ordered,  and  deed  acknowledged." 

The  principal  contention  of  the  plaintiif  is  that  the  order  of  sale  is  void,  be- 
cause the  petition  for  the  sale  of  the  real  estate  of  decedent,  presented  to  the 
court  by  the  administrator,  with  the  lists,  account,  and  inventories  it  con- 
tained, failed  to  show  that  the  personal  estate  of  said  decedent  was  not  suffi- 
cient to  pay  his  existing  debts;  but,  on  the  eontrary,  did  show  that  such  sale 
was  only  necessary  to  raise  money  to  pay  costs  of  administration,  and  a  large 
amount  of  taxes  due  in  Johnson  and  Cass  counties.  Whether  this  is  true  or 
not  in  fact  is  immaterial  in  determining  the  validity  ol  the  order  of  sale  in 
this  case,  and  therefore  wo  have  not  incumbered  the  record  with  the  petition 
and  settlement  made  by  the  administrator  at  the  time.  The  petition  substan- 
tially averred  that  the  personal  estate  was  not  sufficient  to  pay  the  debts  of  the 
dec^ised,  and  stated  the  facts  showing  the  condition  of  the  estate,  as  required 
by  section  10,  c.  122,  Gen.  St.  1865;  and  that  the  question  of  fact  was  judi- 
cially determined  by  the  court. 

It  may  be  well  to  here  distinguish  this  case  from  Teverbaugh  v.  Hawkins, 
82  Mo.  180,  in  which  the  order  of  sale  was  made  by  the  court  ex  mero  motu, 
without  any  petition  therefor  being  presented  to  the  court  asking  for  such 
sale,  without  any  statement  of  the  condition  of  the  estate,  or  any  notice  given 
of  intended  application  for  such  sale.  In  this  case,  application  was  made  to 
the  court  by  the  administrator  by  petition,  in  accordance  with  the  require- 
ments of  section  10,  supra,  verified,  as  required  by  law,  by  his  atfidavit,  and 
accompanied  by  an  account  of  his  administration,  and  containing  the  lists 
and  inventories,  as  required  by  section  22,  same  chapter,  and  praying  for  the 
sale  of  the  real  estate,  describing  it  as  it  is  described  in  the  report  of  sale  and 
in  the  administrator's  deed,  or  so  much  thereof  as  maybe  necessary  to  pay  off 
the  debts  of  his  intestate.  Upon  the  presentation  of  the  petition,  accounts, 
etc.,  the  court,  having  found  to  its  satis^tion  that  the  personal  estate  was 
insufficient  to  pay  the  debts  due  and  owing,  entered  that  finding  of  record,  and 
ordered  that  notice  be  given  to  all  persons  interested  that  an  order  for  the 
sale  of  said  real  estate  would  be  made  at  the  next  term  of  said  court,  on  the 
first  day  thereof,  said  term  to  be  begun  and  held  on  the  sixth  day  of  April, 
1868;  and  at  its  next  term,  and  on  the  sixth  day  of  April,  1868,  the  court 
having  found  that  such  notice  had  been  given  as  required  by  law,  and  no  per- 
son appearing  to  show  cause  why  such  order  should  not  be  made,  the  order  was 
made,  which  finally  culminated  in  the  approval  of  the  sale  made  thereunder, 
and  the  deed  of  the  administrator  to  the  purchaser.  The  basic  fact  upon 
which  the  power  of  the  administrator  to  sell  the  real  estate  of  his  decedent, 
and  of  the  power  of  the  court  to  make  an  order  for  such  sale,  i.  e.,  insuffi- 
ciency of  his  personal  estate  to  discharge  his  debts,  was  thus  judicially  ascer- 
tained and  determined  by  the  probate  court  of  Johnson  county,  in  the  man- 
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ner  and  in  literal  oonformitj  to  the  zequirementB  of  the  law  in  auoh 
Said  court  was  a  oourt  of  record,  hi^viDgexdosive  original  jurisdiction  within 
that  county  in  all  oases  arising  under  the  general  laws  of  the  state  relating  to 
the  administration  of  estates,  and  when,  in  such  a  case,  wherein  it  beciune 
necessary  to  determine  a  quec^n  of  tact,  that  court,  thus  liaving  jurisdiction 
of  the  subject-matter,  also,  in  the  manner  required  bylaw,  by  its  order  of  pub- 
lication, acquired  jurisdiction  overall  persons  havlag  an  interest  in  the  de- 
termination of  that  question  of  fact,  renden  judgment  thereon,  such  judg- 
ment must  be  held  conclusive  upon  all  parties  in  interest  incoUat^nl  proceed* 
ings.  The  doctrine  that  the  judgments  and  orders  of  probate  courts  in  mat- 
ters of  the  administration  of  estates  are  entitled  to  the  same  preaun^tions  of 
verity  as  is  accorded  to  courts  of  general  jurisdiction  proceeding  accordiDg  to 
the  course  of  the  common  law,  has  been,  by  the  recent  decisions  of  this  oourt, 
well  established,  and  may  now  be  said  to  be  placed  beyond  question,  Johnmm. 
v.  BeaOey,  65  Mo.  251 ;  SUm  v.  €Hray,  66  Mo.  614;  Hmry  v.  McKerlie,  78 Mo. 
416;  Fenias  v.  Fenisc,  80  Mo.  27. 

The  real  estate  was  correctly  described  in  the  petition,  and  the  order  of  sale 
was  made  on  the  day  and  at  the  term  stated  in  the  order  of  publication,  and 
there  is  no  force  in  the  objections  raised  to  the  order,  that  it  did  not  contain 
a  description  of  the  land,  and  that  the  term  of  holding  the  court  was  changed 
from  the  second  to  the  first  Monday  in  April;  nor  in  the  objections  to  the  re- 
port of  the  sale,  that  the  sale  was  not  made,  and  report  thereof  returned,  at 
the  next  ensuing  term  of  the  court.  There  was  no  time  fixed  in  the  order 
limiting  the  time  within  which  the  sale  should  be  made,  or  when  report  of 
his  proceedings  should  be  returned.  The  only  provision  of  law  governing 
the  matter  in  this  report  is  contained  in  section  33,  o.  122,  mpra^  which  re- 
quires the  administrator,  ''at  the  next  term  after  such  sale,  to  make  full  re- 
port of  his  proceedings."  In  this  case  the  sale  was  made  on  the  eighth  of 
September,  and  the  report  at  the  October  term  following,  which  must  have 
been  the  next  term  thereafter. 

The  deed  of  the  administrator  shows  that  the  appraisers  were  householders 
of  Cass  county,  and  nothing  in  the  prooeedings  even  tends  to  contradict  the 
fact. 

The  only  remaining  objection  to  the  validity  of  the  order  of  sale  necessary 
to  be  noticed,  is  to  its  approval.  There  was  no  formal  entiy  of  the  approval 
on  the  record  proper  of  the  court,  nor  is  it  necessary  that  there  should  have 
been .  The  approval  is  sufficiently  shown  by  the  entry  on  the  judge's  minutes, 
especially  when  taken  in  connection  with  the  further  facts  that  the  approval 
is  recited  in  the  administrator's  deed,  the  acknowledgment  of  which  was  taken 
in  open  couit  by  the  jud^  thereof  on  the  same  day  that  the  entry  was  made 
on  the  minutes ;  and  in  his  second  annual  settlement  the  administrator  charges 
himself  with  the  amount  of  the  purchase  money.  It  is  sufficient  if  the  ap- 
proval can  be  gathered  from  the  whole  record.  Jones  v.  MarUy^  58  Mo.  559; 
Henry  v.  JfeKerlie^  78  Mo.  416;  Moore  v.  Davis^  85  Mo.  464. 

The  evidence  introduced  by  the  plaintiff  in  this  case,  whereby  he  sought  to 
impair  the  legal  effect  of  the  administrator's  deed,  which  upon  its  face  was 
sufficient  to  vest  in  the  defendant  the  l^al  title  to  the  premises  in  controversy, 
instead  of  accomplishing  that  purpose,  demonstrated  that  all  the  requirements 
of  the  statute  had  been  complied  with,  if  the  judgments  of  probate  courts  in 
matters  within  their  jurisdiction  import  the  same  verity  as  the  judgments  of 
courts  of  general  jurisdiction,  and,  like  them,  are  not  to  be  impeached  in  col- 
lateral proceedings, — a  doctrine  that  now  may  be  considered  settled,  resting 
as  it  does,  not  only  on  the  autliority  of  many  adjudicated  cases,  but  founded 
in  sound  principle  and  good  public  policy.  The  general  recognition  of  this 
principle  will  inspire  confidence  in  purchasers,  in  titles  acquired  at  such  sales, 
and  give  assurance  that  the  property  of  decedents  will  at  such  sales  bring 
something  like  its  true  value;  while  owners  of  real  estate  of  immense  value 
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paiehased  at  such  sales  will  be  relieved  of  anxiety  as  to  the  titles,  and  cease 
to  be  annojed  by  yexatious  suits  growing  out  of  mere  irregularities  in  pro- 
eeedings  hot  apparent  upon  tbe  face  ci  the  judgmento  and  orders  of  the  pro- 
bate courts. 

The  order  of  sale  was  valid.  The  dead  of  the  adminiBtratoor  veated  in  the 
grantor  of  the  defendant  all  tbe  right,  title,  and  interest  of  the  said  William 
H.  Camden,  deoeaaed,  in  the  piremises  in  controversy,  and  no  error  was  com- 
mitted by  the  circuit  court  in  finding  for  defendant.  This  conclusion  ren- 
ders any  inquiry  into  defendant's  claim  of  title  by  adverae  possession  unnec- 
essary. 

The  Judgment  of  the  circuit  court  is  affirmed. 


Bx  parte  Mabmadxtke. 
{Butane  OauH  iff  Mutouri,    October  Term,  1886.) 

COMBTIIUTIOVAL  LaW— PROCSaS  TO  CoifPEL  ATTBMDAiroi  OT  W1TNE88E8. 

•  Section  4081,  Rev.  St  Mo.,  provides  that  **  courts  of  record,  and  any  Jndce  or  Jos- 
tioe  thereof,  shall  have  power,  upon  the  apfdioation  of  any  party  to  a  suit  or  pro- 
ceeding, dvil  or  criminal,  pending  in  any  court  of  record,  or  pnblic  body  antnor- 
iced  to  examine  witnesses,  to  issae  a  writ  of  habeas  corpw  for  the  purpose  of  brings 
ine  before  sucb  court  or  public  body  any  person  who  may  be  detained  in  jail  or 
pnaon,  within  tbe  state,  for  any  cause  except  a  eentencefirr  feiony,  to  be  examined  as 
a  witness  in  such  suit  or  proceeding  on  behalf  of  the  applicant."  Held,  that  such 
■ection  does  not  conflict  with  section  22,  art.  2,  Conat.  1876,  which  provides  that 
*'in  all  criminal  prosecutions  the  accused  shall  have  the  right  *  *  *  to  have 
process  to  compel  the  attendance  of  witnesses  in  his  behalL^'  Shebwoob,  J.,  dis- 
senting. 

Petition  for  writ  of  habeas  corpus. 

Application  to  be  discharged  from  an  attachment  for  contempt  in  disobey- 
ing a  writ  of  habeas  oorpiu  ad  testificandum.  The  facts  sufficiently  appear 
in  the  opinion. 

KoBTON,  0.  J.    On  the  twenty-seventh  day  of  January,  1887,  the  St.  Louis 
criminal  court  caused  to  be  issued,  and  served  on  petitioner,  the  following 
writ: 
"dtp  of  St.  Louis^-ss.: 

**The  State  cfMismmri^  to  Darwin  W.  Marmaduke.  Warden  of  the  Mis- 
souri  State  Penitentiary  at  Jefferson  City^  Missourif  €hreeting :'  We  command 
that  you  do,  on  Monday,  January  81,  1887,  at  10  o'clock  a.  m.,  without  ex- 
cuse or  delay,  bring,  or  cause  to  be  brought,  before  the  honorable  St.  Louis 
criminal  court,  the  body  of  Frederick  Whittroek^  by  whatever  name  or  addi- 
tion he  is  known  or  calied,  who  is  detained  in  your  custody,  as  it  is  said,  then 
and  there  to  testify  as  a  witness  in  a  cause  wherein  the  state  of  Missouri  is 
idaintiff,  and  David  S.  Fotheringham  is  defendant,  and  have  with  you  this 
writ  return  indorsed  thereon,  and  herein  fail  not  at  your  peril. 

''Witness,  Patrick  M.  Steed,  clerk  of  said  court,  and  the  seal  thereof,  at  the 
eity  of  St.  Louis,  this  twenty«sixth  day  of  January,  A.  D.  eighteen  hundred 
and  eighty«seven.  Patrick  M.  Staed,  Clerk." 

To  this  writ  petitioner  made  the  following  return: 

** State  qf  Missouri^  County  of  Cole — se. :  Now  comes  Darwin  W.  Marma- 
duke,  warden  of  tbe  Missouri  state  penitentiary,  and  for  return  to  the  within 
writ  says  that  he  respectfully  declines  to  comply  with  said  writ  by  producing 
or  having  the  body  of  said  Frederick  Whittrock  before  the  said  criminal  court 
as  in  said  writ  directed,  for  the  reason  that,  as  such  warden  or  otherwise,  he 
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has  no  legal  authority  to  remove  the  body  of  said  Whittrock  from  the  state 
penitentiary,  wherein  said  Whittrock  is  now  oonflned  under  and  by  virtue  of 
a  judgment  and  sentence  of  said  St.  Louis  criminal  court  under  a  sentence  for 
a  felony. 

*'Done  at  the  city  of  Jefferson,  MiBsouri,  this,  the  twenty*ninth  day  of 
January,  1887. 

''Dabwim  W.  Mabmaduks,  Warden  Mo.  State  Penitentiary." 

Upon  the  above  being  made,  the  said  criminal  court,  on  the  thirty-first  day 
of  January,  1886,  issued  its  writ  of  attachment,  directed  to  the  sheriff  of  Cole 
county,  commanding  him  to  arrest  the  petitioner,  and  have  his  body  before 
said  criminal  court  on  the  third  day  of  February,  1887,  to  answer  as  for  con- 
tempt in  not  obeying  the  first  writ  issued.  The  said  petitioner  was  arrested 
by  said  sheriff  by  virtue  of  this  writ,  and  is  by  him  held  in  custody,  and  it  is 
from  this  imprisonment  that  petitioner  seeks  to  be  discharged  by  the  writ  of 
habeas  corpiu  issued  and  served  on  said  sheriff  on  the  first  of  February,  1887. 

The  right  of  defendant  to  be  discharged  is  mainly  dependent  on  the  question 
whether  section  4031,  Bev.  St.,  is  or  is  not  a  valid  law.  The  section  is  as 
follows :  *'  Courts  of  record,  and  any  j udge  or  j  ustice  thereof,  shall  have  po wer, 
upon  the  application  of  any  party  to  a  suit  or  proceeding,  civil  or  criminal, 
pending  in  any  court  of  record,  or  public  body  authorized  to  examine  wit- 
nesses, to  issue  a  writ  of  habeas  corpus  tor  the  purpose  of  bringing  before  such 
court  or  public  body  any  person  who  may  be  detained  in  jail  or  prison  within 
the  state  for  any  cause,  except  a  sentence  for  felony  ^  to  be  examined  as  a  wit- 
ness in  such  suit  or  proceeding  on  behalf  of  the  applicant."  This  identical 
statute  is  found  in  the  Revised  Statutes  of  1885,  (section  11,  p.  628.)  It  is  also 
found  in  the  Bevision  of  1845,  section  13,  p.  1089;)  also  in  the  Be  vision  of 
1855,  (volume  2,  §  24,  p.  1582;)  also  in  the  General  Statutes  of  1865,  (section 
22,  p.  588;)  and  is  carried  into  the  Revised  Statutes  of  1879  as  section  4031.) 

It  will  be  thus  seen  that  the  law  now  assailed  as  being  unconstitutional  has 
remained  on  the  statute  books  of  the  state  unchallenged,  so  far  as  the  judicial 
records  of  the  state  show,  for  more  than  50  years.  By  way  of  answer  it  is 
stated  in  the  brief,  and  was  so  orally  argued  by  respondent's  counsel,  that 
previous  to  and  up  to  1879  most  persons  who  were  convicted  of  felonies  were 
rendered  incompetent  to  testify  as  witnesses,  and  that  the  section  in  question 
forbidding  persons  convicted  of  felony  from  being  taken  from  the  peniten- 
tiary on  a  writ  of  habeas  corpus  ad  testifioandum  into  court  for  the  purpose 
of  being  examined  as  witnesses  was  intended  to  apply  to  that  class  of  felons 
who  were  disqualified  as  witnesses.  This  is  no  answer,  for  two  reasons, — 
Firsts  because,  if  the  statute  meant  only  this,  there  existed  no  reason  what- 
ever for  its  passage,  inasmuch  as  without  such  statute  it  is  not  to  be  pre- 
sumed that  any  court  would  issue  a  writ  of  habeas  corpus  to  bring  before  it 
a  person  convicted  of  a  felony  to  testify^  who,  when  brought,  could  not  tes- 
tify by  reason  of  such  conviction  disqualifying  and  rendering  him  incom- 
petent as  a  witness  in  any  case.  It  has  grown  into  a  maxim  that  a  court 
will  not  do  a  useless  thing,  and  it  cannot  be  presumed  that  it  was  the  intui- 
tion of  the  legislature,  in  the  passage  of  this  statute,  to  forbid  the  courts  from 
issuing  this  writ  when  they  could  not  have  issued  it  witliout  stultifying 
themselves.  This  writ  of  habeas  corpus  ad  tesiijtcandum^  under  any  prao- 
tice  either  in  this  country  or  England,  never  issued  except  to  bring  a  witness 
competent  and  qualified  to  testify  when  brought,  and  never  to  bring  a  person 
who  could  not  testify,  when  brought,  by  reason  of  his  being  disqualified  as  a 
witness.  The  second  reason  is  because,  while  the  above  construction  con- 
tended for  gives  no  force  to  the  statute,  there  is  another  construction  which 
is  reasonable,  and  gives  force  and  efficacy  to  it.  It  is  this:  that  previous  to 
1879,  under. our  Criminal  Code,  a  very  great  number  of  persons  who  were 
convicted  of  certain  classes  of  felonies  were  not  rendered,  by  reason  of  such 
conviction,  incompetent  to  testify  as  witnesses,  and  it  dp|as^o (violence  to 
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reason  to  hold  that  it  was  the  intention  of  the  legislature,  in  enacting  the  sec- 
tion in  question,  while  broad  enough  to  include  all  who  were  under  sentence 
for  felon  J,  to  make  it  peculiarly  apply  to  that  class  of  felons  who  were  not  by 
reason  of  their  conviction  disqualified  as  witnesses. 

Section  9  of  article  18  of  the  constitution  of  1820,  and  section  18  of  article 
1  of  the  constitution  of  1865,  provide  that  *'in  all  criminal  prosecutions  the 
accused  has  the  right  ♦  ♦  •  to  have  compulsory  process  for  witnesses 
in  his  favor,''  In  the  constitution  of  1875,  §  22,  art.  2,  It  is  provided  that 
"in  all  criminal  prosecutions  the  accused  shall  have  the  right  *  *  *  to 
have  process  to  compel  the  attendance  of  witnesses  in  his  behalf.**  The 
learned  counsel  for  respondent  insists  that  the  change  of  the  words  as  found 
in  thfl  constitutions  of  1820  and  1865,  "to  have  comgulsoiy  processes  for  wit- 
nesses in  his  favor,"  to  the  words  as  found  in  the  constitution  of  1875,  "to 
have  process  to  compel  the  attendance  of  witnesses  in  his  behalf,  *'  has  worked 
such  a  change  as  to  give  some  additional  right  to  a  person  criminally  charged, 
which  he  did  not  have  under  the  constitutions  of  1820  and  1865,  and  a  change 
BO  radical  as  to  bring  said  section  4081  in  conflict  with  the  constitution,  and 
operate  as  a  repeal  of  it.  While  there  is  a  change  in  verbiage, — a  change  in 
the  form  of  expression, — the  phrase  as  used  in  the  constitutions  of  1820  and 
1865  means  the  same  thing  as  that  which  is  used  in  the  constitution  of  1875. 
Compulsory  process  for  a  witness  signifies  and  means  a  process  that  will  com- 
pel the  attendance  of  such  witness, — a  process  that  will  bring  a  witness  into 
court  who  refuses  to  come  without  it.  And  nothing  is  added  to  the  force  of 
a  provision  which  gives  the  accused  the  right  to  have  compulsory  process  for 
witnesses  in  his  favor  by  changing  the  form  of  expression  so  as  to  give  him 
the  right  to  have  process  to  compel  the  attendance  of  witnesses  in  his  behalf. 
Both  forms  of  expression  convey  to  the  mind  precisely  the  same  meaning.  In 
the  constitutions  of  1820  and  1865  the  form  of  expression,  that  the  accused 
**has  the  right"  to  have  compulsory  processes  for  wituesses  in  his  favor,  was 
changed,  in  the  constitution  of  1875,  so  as  to  read  shall  have  the  right  "to  pro- 
cess to  compel  the  attendance  of  witnesses  in  his  behalf ;"  and  it  might  as  well 
be  argued  that  the  change  of  the  words  "^ia«  the  right"  to  the  words  ''shall 
hone  the  right,"  and  the  change  of  the  words  "witnesses  in  his  favor**  to 
**  witnesses  in  his  behalf  , "  altered  the  meaning  of  the  section,  as  to  argue  that 
the  meaning  of  the  clause  as  contained  in  the  constitutions  of  1820  and  1865, 
'*to  have  compulsory  process  for  his  witnesses, "  was  either  altered  or  enlarged 
by  changing  the  form  of  expression  so  as  to  read,  "to  have  process  to  compel 
the  attendance  of  witnesses. "  It  therefore  follows  from  what  has  been  said 
tiiat,  if  said  section  4031  is  invalid  under  the  constitution  of  1875,  it  was  also 
invalid  under  the  constitutions  of  1820  and  1865.  And  although  it  stood  on 
the  statute  book  of  the  state  for  30  years  before  the  constitution  of  1865  was 
framed,  and  for  40  years  before  the  constitution  of  1875  was  framed,  the  f  ram- 
ers  of  those  constitutions  did  not  make  the  discovery  that  it  was  invalid,  nor 
provide  against  it,  nor  has  it  been,  as  before  stated,  assailed  till  now.  I  do 
not  make  this  statement  to  give  color  or  countenance  to  the  ijdea  that  an  act  of 
the  legislature  which  is  unconstitutional  at  its  inception  is  rendered  valid  by 
having  remained  on  the  statute  book  unassailed  for  more  than  half  a  century, 
or  to  the  idea  that  such  a  statute  ought  not  because  of  its  antiquity  to  be  de- 
clared void,  but  to  deduce  from  its  non-assailment  for  so  long  a  time  the  pre^ 
sumption  tliat  its  unconstitutionality  is  neither  so  appai-ent  or  dear  as  coun- 
sel contend  it  is,  or  else  it  would  not  in  all  probability  have  been  re-enacted 
through  a  long  series  of  years,  or  remained  free  from  attack. 

But,  casting  aside  this  presumption,  we  are  of  the  opinion  that  the  statute 
in  question  is  valid.  The  constitution,  which  confers  upon  a  person  crimi- 
nally charged  the  right  to  compulsory  process  for  witnesses,  also  declares  and 
casts  upon  the  legislature  the  duty  and  power  of  enacting  laws  for  the  pun- 
ishment of  crimes;  and,  in  the  exercise  of  this  power,  laws  have  been  enacted 
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providing  that  persons  convicted  of  certain  felonies  shall  be  punished  by  im- 
prisonment in  the  penitentiary  for  a  term  of  years  in  no  case  less  than  for  two 
years.  The  effect  of  these  laws  is  to  bring  together  in  one  place  this  criminal 
class  from  all  parts  of  the  state,  and  aggregate  them  into  a  community  sepa- 
rate and  distinct  from  all  others,  and  now  numbering  about  1,600  persons. 
For  such  as  this,  composed,  in  the  main,  of  lawless  and  desperate  men,  with 
all  their  civil  rights  suspended  during  the  respective  terms  of  their  imprison- 
ment, as  declared  by  section  1667,  Bev.  St.,  provision  must  be  made  for  their 
safe-keeping,  and  regulations  made  for  their  government  and  control;  and,  to 
accomplish  these  ends,  this  class  of  persons  have  been  put  by  the  legislature 
under  the  control  and  management  of  a  warden,  deputy-warden,  guards,  etc, 
and  confined  in  a  place  called  the  penitentiary,  with  strong  walls,  guarded  by 
armed  men,  to  prevent  t)ieir  escape,  in  the  day-time,  and  with  secure  cells  in 
which  they  are  locked  at  night.  We  do  not  believe  that  the  legislature,  in  the 
exercise  of  the  right  to  miSce  regulations  for  the  government  of  this  class  of 
convicts,  transcended  its  power  by  providing,  as  has  been  done  by  said  sec- 
tion 4031,  that  the  warden  having  them  in  custody  should  not  be  required  to 
take  such  convicts,  and  surrender  them  to  the  various  courts  of  the  state  to 
testify  as  witnesses.  Such  a  regulation  we  do  not  regard  as  unreasonable,  but 
as  one  proper  to  be  made,  in  view  of  thefact  that  the  thingprohibited,  if  allowed 
to  be  done,  would  interfere  with  the  government  of  such  convicts  by  affording 
them  facilities  for  escape,  and,  forthetime  being,  put  it  out  of  the  power  of  the 
warden,  the  chief  and  controlling  officer  of  the  penitentiary,  to  exercise  that 
supervisory  control  so  essential  to  the  management  of  such  a  community  of 
persons  put  by  law  in  his  charge.  And,  besides  this,  it  would  place  the  con- 
vict in  such  a  position  that  it  would  be  in  his  power  to  exchange  imprisonment 
in  the  penitentiary  with  hard  labor  to  simple  imprisonment  in  a  county  jail 
without  labor,  by  his  refusal,  when  produced  in  court,  to  answer  proper  ques- 
tions, or  to  testify  at  all,  in  either  of  which  events  the  court  could  commit  him 
to  Che  jail  of  the  county.  This  is  not  im  argument  ah  ineonvenienti^  but  is 
made  for  the  purpose  of  showing  that  the  regulation  made  by  said  section 
4031  is  a  reasonable  and  proper  regulation,  and  therefore  one  within  the  power 
of  the  legislature  to  make,  and  that  the  right  given  to  those  criminally  charged 
is  to  that  extent  subordinated  to  the  power  conferred  upon  the  legislature  over 
this  class  of  persons. 

The  power  of  the  legislature  to  provide  a  penitentiary  in  which  all  persons 
from  every  portion  of  the  state  who  are  or  may  be  convicted  of  certain  felonies 
are  to  be  confined,  carries  with  it  necessarily  the  i>ower  to  make  such  regula- 
tions for  their  government,  and  detention  therein,  as  are  reasonable,  and  in 
its  judgment  necessary  to  keep  them  safely  where  ihe  sentence  of  the  court 
puts  them.  The  power  of  the  legislature  to  provide  that  all  persons  convicted 
of  felony  shall  forever  be  disqualified,  is  undisputed;  and,  inasmuch  as  the 
greater  includes  the  less,  their  power  to  provide  that  such  persons  shall  not, 
for  the  time  they  are  undergoing  sentence  of  imprisonment  in  the  penitentiary, 
be  taken  therefrom  into  the  various  courts  of  the  state,  logically  follows,  and 
is  equally  indisputable;  and  said  section  4081  does  nothing  more  than  this. 

The  sacred  right  of  one  criminally  accused  to  have  process  to  compel  the 
attendance  of  his  witnesses  stands  upon  the  same  footing  as  other  rights  con- 
ferred and  secured  by  the  constitution,  and  all  of  them  are  equally  sacred,  and 
should  be  construed  alike,  and  with  reference  to  each  other,  so  as  to  avoid 
conflict. 

The  constitution  provides  that  private  property  shall  not  be  taken  f  for 
private  use;  but,  noth withstanding  this,  we  have  a  statute  which  requires  rail- 
road companies  to  pay  to  the  owners  of  stock  killed  on  their  roads  by  reason 
of  their  failure  to  erect  fences  along  the  sides  of  tiieir  road,  not  only  the  actual 
damage  sustained,  but  double  the  amount  of  such  damage,  which  is  to  that 
extent  a  taking  of  private  propwty  f or  a  private  use;  and,  although  the  consti- 
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kition  forbids  this  being  done,  the  statute  has  been  held  to  be  valid  in  several 
decisions  of  this  court,  notably  so  in  the  case  of  Humes  v.  Missouri  Fae, 
By.  Co.f  82  Mo.  221,  the  judgment  in  which  case  was,  on  appeal  to  the  supreme 
court  of  the  United  States,  affirmed.  In  that  case,  20  or  30  statutes,  which 
have  long  stood  upon  the  statue  book,  are  grouped  together,  in  which  double 
and  treble  damages  are  allowed  in  the  classes  of  cases  specified.  And  what  is 
there  said  with  reference  to  these  statutes  may  be  applied  to  the  one  under 
consideration :  '*  Some  of  these  statutes  are  old  and  historic. .  They  are  inwoven 
with  the  legislative  policy  of  the  state.  Their  long  continuance  justifies  the 
presumption  that  the  people  and  their  law-makers  have  found  them  preserva- 
tive of  the  public  welfare,  and  a  shield  of  just  protection  to  private  property. 
Why.  theorefore,  in  respect  of  the  constitntional  provision  under  consideration, 
should  thefran^rs  of  the  constitntion  of  1875  intend,  by  the  general  language 
employed,  to  sweep  away  all  these  sanctioned  legislative  provisions?  Is  it 
not  reasonable  to  assume  that  had  it  been  in  the  mind  of  the  framers  of  the 
constitution  to  strike  so  deep  into  the  body  of  the  legislative  branch  of  the 
state  government,  that  they  would  have  done  so  by  the  employment  of  words 
so  direct  and  pertinent  as  to  have  made  the  purpose  unmistakable?" 

It  is  provided  in  the  constitution  that  when  private  property  is  taken  for 
public  use,  and  the  owner  thereof  is  damaged  thereby,  that  compensation 
therefor  shall  be  made  by  the  payment  of  the  same  to  him,  or  into  court  for 
him«  before  his  propietaiy  rights  shall  be  disturbed.  In  the  case  of  8t.  Louis 
4t  8.  F.  Co.  V.  Bvans  A  Hotoard  Briok  Co.,  85  Mo.  807,  certain  sections  of 
the  statute  relating  to  condemnation  proceedings  were  drawn  in  question  as 
being  in  conflict  with  the  constitutional  provision  above  referred  to;  and  the 
4x>ur^  speaking  through  Justice  Sherwood,  in  effect  said  "that  constitutions 
are  instruments  of  a  practical  nature,  to  be  construed  with  the  help  of  com- 
mon sense;"  that  it  would  be  doing  violence  to  all  known  rules  of  interpreta- 
tion to  assume  that  those  who  framed,  or  those  who  by  their  votes  adopted, 
our  constitution  were  actuated  by  no  intelligent  purpose  in  that  behalf.  On 
the  contrary,  it  must  be  assumed  that  they  were  familiar  with  the  vicissitudes 
incident  to  condenmation  proceedings,  and  with  the  statutory  provisions  re- 
lating thereto.  And  it  is  further  said:  "As  the  legislature  has  revised  the 
general  law  relating  to  condemnation  of  land,  it  will  be  presumed  that  their 
attention  was  directed  to  the  subject  at  the  necessity  of  conforming  that  law 
to  the  constitutional  |Mx>visions,  and  such  revision  must  be  regiurded  as  a 
legislative  construction  of  that  section  of  the  constitution  under  considera- 
tion, and  that  the  general  law  is  in  conformity  thereto*  This  legislative  ex- 
position is  entitled  to  some  weight,  as  the  authorities  show;  and  the  courts 
may  rely  with  some  confidence  upon  the  conclusions  reached  by  the  legisla- 
ture; and  the  statute  is  to  be  viewed,  pro  hoc  tice^  in  the  same  light  as  though 
the  legislature  had  enacted  a  new  statute  in  compliance  with  constitutional  re- 
quirements, and  had  prescribed  by  law  the  manner  in  which  compensation 
for  land  taken  shall  be  ascertained.  «  •  •  Prima  fade  this  law  is  con- 
fltitutional,  «  «  «  and  conforms  in  all  essential  particulars  to  the  organic 
law;  and  the  well-known  rule  of  construction  appties,  that  a  statute  is  not  to 
be  presumed  repugnant  to  the  constitution  until  such  repugnancy  is  made  to 
appear  b^ond  a  reasonable  doubt.  *  *  *  As  a  conflict  between  the  stat- 
ute and  the  constitution  is  not  to  be  implied,  it  would  seem  to  follow  that 
where  the  meaning  of  the  constitution  is  clear,  that  the  court,  ifpossihUt 
must  give  the  statute  such  a  construction  as  will  enable  it  to  have  effect.'* 

In  the  case  before  us  said  section  4081  was  enacted  in  1885,  and  was  a  legis- 
lative construction  of  the  constitution  of  1820  in  regard  to  compulsory  pro- 
cess for  witnesses.  So  it  was  thus  construed  by  the  re-enactment  of  the  section 
in  1845  and  1855.  So  it  was  thus  construed  in  1865,  under  the  constitution  of 
1865;  and  also,  under  the  constitution  of  1875>  by  the  revision  of  1879.  So 
that,  if  a  single  legislative  construction  of  the  constitution  was  entitled  to 
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weight  in  considering  the  question  involved  in  the  case  above  cited,  that 
weight  is  greatly  increased  when  the  same  legislative  construction  has  beeen 
put  on  a  clause  of  the  constitution  for  more  than  50  years,  and  by  live  legis- 
latures at  the  end  of  each  decade  of  10  years. 

So,  in  the  case  of  8tate  v.  Whitton,  68  Mo.  92,  the  court  held,  speaking^ 
through  Sherwood,  J.,  that  it  was  in  the  discretion  of  the  court  to  limit  the 
number  of  witnesses  to  be  heard  on  an  issue  pending  upon  an  application  for 
a  change  of  venue  In  said  case,  although  it  would  seem  that  the  constitutional 
provision  giving  process  to  compel  the  attendance  of  witnesses  was  broad 
enough  to  give  him  a  right  to  all  his  witnesses,  without  reference  to  their 
number;  and  yet  it  was  held  in  the  above  case  that  the  court  had  the  right, 
as  it  did  in  the  case,  to  limit  the  number  to  six;  and  it  may  be  proper  to  say 
that  the  reasoning  contained  in  the  opinion  fuUy  justifies  the  conclusion 
reached. 

TVJiat  is  said  in  the  case  of  State  v.  Able^  65  Mo.  357,  may  not  be  ini^ 
propriate  here,  to  the  effect  that,  **  if  either  department  of  the  government 
may  slightly  overstep  the  limits  of  its  constitutional  powers,  it  should  be  that 
one  whose  official  life  would  soonest  end.  It  has  the  least  motive  to  usurp 
power  not  given,  and  the  people  can  sooner  relieve  themselves  of  its  mistakes. 
Herein  is  a  sufficient  reason  that  the  courts  should  never  strike  down  a  statute 
unless  its  conflict  with  the  constitution  is  clear.  The  judiciax7  ought  to  ac- 
cord to  the  legislature  as  much  purity  of  purpose  as  it  would  claim  for  itself » 
as  honest  a  desire  to  obey  the  constitution,  and  also  a  high  capacity  to  judge 
of  its  meaning.  Of  course,  the  constitution  is  above  and  paramount  to  all 
statutes;  and,  where  there  is  a  dear  and  manifest  conflict  between  the  two, 
the  former  must  prevail  over  the  latter." 

For  the  reasons  given,  we  are  of  the  opinion  that  the  prisoner  is  entitled  to 
be  discharged  from  his  imprisonment  by  the  sheriff  of  Cole  county,  and  he  is 
hereby  discharged;  in  which  Judges  Bay,  Black,  and  Brace  concur ,^rudge 
Brace  concurring  in  the  result,  and  Judge  Black  in  a  separate  opinion. 
Judge  Sherwood  dissents. 

Black,  J.»  {concurring,)  On  the  application  of  David  S.  Fotheringham, 
who  stands  indicted  for  a  felony  in  the  St.  Louis  criminal  court,  a  writ  of 
habeas  corpus  ad  testificandum  was  issued  by  that  court,  directed  to  the 
warden  of  the  state  penitentiary,  commanding  him  to  produce  the  bodies  of 
Whittrock  and  Haight,  two  convicts,  to  the  end  that  they  might  testify  in  be- 
half of  Fotheringham.  The  warden  declined  to  comply  with  the  command 
of  the  writ,  and,  being  attached  therefor,  he  is  now  before  this  court  on  a 
writ  of  habeas  corpus^  asking  to  be  released  from  the  attachment. 

It  seems  to  me  there  are  but  two  questions  to  be  considered;  and  that  they 
should  be  de.termined  aside  from  any  question  of  inconvenience,  or  supposed 
or  real  detriment  to  the  good  government  of  the  convicts  in  the  penitentiary; 
for  such  questions  address  themselves  to  the  legislature,  and  not  to  the  courts. 
The  questions  to  be  determined  are — Firsts  can  these  convicts,  under 'the 
terms  of  existing  laws,  be  taken  from  the  penitentiary  to  the  courts  of  orig- 
inal jurisdictions  throughout  the  state  for  the  purpose  of  giving  their  testi- 
mony? Second,  if  they  cannot,  then,  are  those  laws  forbidding  it  to  be  done 
constitutional? 

With  respect  to  the  first  of  these  questions  it  may  be  observed,  that  prior 
to  the  Revision  of  1879,  persons  convicted  of  certain  felonies  were  thereby 
rendered  incompetent  to  be  sworn  as  witnesses,  or  to  serve  as  jurors,  and 
were  disqualified  from  voting  at  any  election,  etc.  In  the  Revision  of  1879 
so  much  of  the  several  sections  as  rendered  these  persons  incompetent  to  be 
sworn  as  witnesses  was  dropped  out.  It  is  thence  argued  that  the  other  sec- 
tions of  the  statute  which  were  continued  in  force  by  the  Revision  of  1879 
should  be  so  construed  as  to  allow  the  convicts*  not  only  to  be  sworn  as  wit- 
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nesses  daring  their  time  of  imprisonment,  but  to  be  subject  to  writs  like  that 
issued  by  the  criminal  court  in  this  case.  An  examination  of  the  statutes  wUl 
show  that  this  subject  was  before  the  legislative  mind  at  the  Revision  of  1879. 
Section  8  of  chapter  212  of  the  Code  of  Criminal  Procedure  (Gen.  St.  1865) 
provided:  *' Every  person  indicted  or  prosecuted  for  a  criminal  offense  shall 
be  entitled  to  subpcenas  and  compulsory  process  for  witnesses,  in  like  manner 
and  under  like  circumstances  as  parties  in  civil  cases."  By  Bev.  St.  1879,  § 
1848,  the  above  section  was  amended  so  as  to  read:  *' Every  person  indicted 
or  prosecuted  for  a  criminal  offense  shall  be  entitled  to  subpoenas  and  compul- 
sory process  for  witnesses  in  his  behalf;"  and,  when  any  convict  confined  in 
the  penitentiary  shall  be  deemed  an  important  witness  for  the  state  upon  a 
criminal  prosecution  against  any  other  convict,  then  the  court  or  judge  thereof 
may  issue  a  writ  of  habeas  corpus  for  the  purpose  of  bringing  such  person 
before  the  court  to  testify,  and  the  section  concludes  as  follows:  "Such  con- 
vict may  be  examined,  and  shall  be  considered  a  competent  witness  against 
any  fellow-convict  for  any  offense  actually  committed  while  in  prison,  and 
while  the  witness  shall  have  been  confined  in  the  penitentiary."  This 
amendment  of  the  old  section  shows  clearly  that  the  matter  of  using  these 
convicts  as  witnesses  was  before  the  legislature  and  considered  by  that  body, 
and  it  is  for  this  purpose  reference  is  made  to  the  amendment  at  this  time. 

Again,  section  4081,  Bev.  St.  1879,  which  is  applicable  to  both  civil  and 
criminal  cases,  is  as  follows:  **Gourts  of  record,  and  any  judge  or  justice 
thereof,  shall  have  power,  upon  the  application  of  any  party  to  a  suit  or  pro- 
ceeding, civil  or  criminal,  pending  in  any  court  of  record,  or  public  body  au- 
thorized to  examine  witnesses,  to  issue  a  writ  of  habeas  corpus  tot  the  pur- 
pose of  bringing  before  such  court  or  public  body  any  person  who  may  be 
detained  in  jail  or  prison,  within  the  state,  for  aAy  cause  except  a  sentence  for 
felony f  to  be  examined  as  a  witness,  in  such  suit  or  proceeding,  on  behalf  of 
the  applicant."  It  is  true,  this  section  comes  down  throuffh  the  Bevisions  of 
1855  and  1865,  but  there  is  nothing  in  the  Revision  of  1879  which  undertakes 
to  repeal  it,  and  we  have  seen  that  the  legislation  then  had  is  perfectly  con- 
sistent with  the  continued  existence  of  the  section  last  cited.  There  is  there- 
fore not  only  no  statutory  authority  for  removing  a  convict  from  the  peniten- 
tiary while  undergoing  a  sentence  for  a  felony,  for  the  purpose  of  testifying 
in  any  case  other  than  where  a  feUow-convict  is  charged  with  a  crime,  but 
the  right  of  such  removal  for  any  such  purpose  is  clearly  denied.  That 
Whittrock  and  Halght  are  each  undergoing  a  sentence  for  a  felony  is  con- 
ceded. 

But  the  next  contention  is  that  the  section  of  the  statute  last  quoted  is  in 
conflict  with  section  22  of  the  bill  of  rights,  which  provides,  among  other 
things,  that  in  criminal  prosecutions  the  accused  shall  have  the  right  to  have 
process  to  compel  the  attendance  of  witnesses  in  his  behalf.  The  same  provi- 
sion, though  stated  in  different  words,  was  a  part  of  the  former  constitutions 
of  this  state,  is  found  in  the  seventh  amendment  to  the  constitution  of  the 
United  States,  and  in  the  constitutions  of  many  of  the  states.  Stinson,  Amer. 
St.  Law,  p.  29.  This,  and  the  other  provision  that  the  accused  shall  have  the 
assistance  of  counsel,  are  retained  as  safeguards  against  a  return  to  such 
practices  as  formerly  existed  in  England.  Under  the  practice  which  then 
prevailed,  the  accused  was  not  only  denied,  in  capital  cases,  the  assistance  of 
counsel,  but  at  one  time  was  not  allowed  to  call  witnesses  in  his  own  behalf; 
and  still  later,  when  permitted  to  call  witnesses,  they  were  not  put  under 
oath,  and  hence  their  statements  had  but  little  weight.  2  Story,  Const.  § 
1792.  These  provisions  of  the  organic  law  are  not  to  be  disregarded  upon  any 
pretext.  But  they  are  to  be  applied  within  reasonable  bounds,  and  there  are 
other  considerations  which  are  not  to  be  overlooked.  T]>e  state  does  not  en- 
gage to  preduce,  or  furnish  a  process  which  will  produce,  in  court,  every  per- 
son who  may  be  a  witness  for  the  defendant.  The  witness,  when  competent, 
v.48.w.no.2 — 7 
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may  be  beyond  the  Jurisdiction  of  the  state,  or  he  may  be  within  the  jurisdic- 
tion of  the  state  and  still  be  infirm,  and  in  either  case  cannot  be  brought  be- 
fore the  court.  The  state  may,  but  is  not,  by  reason  of  the  constitutional 
provision  under  consideration,  bound  to  assume  or  pay  the  costs  and  expenses 
of  the  defendant's  witnesses.  State  v.  Waters,  89  Me.  54.  The  legislature 
may  also  determine  who  shall  be  competent  witnesses,  and  determine  the 
form  of  the  process  by  which  they  shall  be  brought  into  court,  and  make 
reasonable  regulations  with  respect  to  the  use  and  method  of  serving  the  same. 
It  has  the  undoubted  right  to  declare  that  a  person  convicted  for  a  felony  shall 
be  forever  incompetent  to  be  sworn  as  a  witness,  and  this  as  a  part  of  the 
penalty  for  the  infraction  of  the  law,  provided  only  that  such  laws  are  not  ex 
post  facto  or  retrospective ;  and,  if  it  may  do  this,  it  may  make  the  convict  an 
incompetent  witness  while  undergoing  imprisonment;  and  so  the  legislature 
may  prohibit  his  removal  from  the  place  of  confinement  for  the  purpose  of 
heing  used  as  a  witness.  The  right  to  have  process  to  compel  the  attendance 
^f  witnesses  must  be  limited  to  such  persons  as  by  the  laws  of  the  land  are 
allowed  to  be  produced.  The  statute  before  quoted  applies  to  all  cases  and  to 
all  litigants,  and  there  Is  no  discrimination  against  any  person  charged  with 
a  crime.  When  the  legislature  removed  the  permanent  disability  to  be  sworn 
as  witnesses,  it  had  the  right  to  and  did  prohibit  them  from  being  taken  out 
of  the  place  of  confinement  for  the  purpose  of  being  used  as  witnesses.  I 
therefore  concur  in  the  Judgment  dlBcharging  the  warden. 

Sherwood,  J.,  {dissenting.)  The  warden  of  the  penitentiary  was  com- 
manded by  a  writ  of  habeas  oorpus  ad  iestifleandum  to  produce  the  body  of 
Frederick  Whittrock  bofore  the  criminal  court  of  St.  Louis  in  order  to  testify 
in  a  cause  then  depending  in  said  court,  wherein  the  state  of  Missouri  was 
plaintiff,  and  one  Fotheringham  was  defendant.  The  warden  refused  to 
obey  the  writ,  giving  as  a  reason  that  he  had  no  legal  autliority  to  remove  the 
body  of  Whittrock  from  the  penitentiary,  because  he  was  confined  therein  by 
virtue  of  a  judgment  and  sentence  of  the  St.  Louis  criminal  court  for  u  felony. 
Upon  this  refusal  ctf  the  warden,  the  St.  Louis  criminal  court  attached  him 
for  a  contempt;  and  the  present  proceeding  was  instituted  to  deteimine  the 
legality  of  such  arrest,  made  by  the  sheriff  of  this  county,  in  whose  custody 
he  now  is. 

In  discussing  the  matters  thus  presented,  I  shall  (1)  give  an  outline  of  the 
writ  of  habeas  carpus  ad  testificcmdumt  and  of  instances  in  England  and  this 
country  where  this  writ  has  been  issued;  (2)  endeavor  to  ascertain  whether 
the  criminal  court  has  Jurisdiction  to  issue  such  a  writ  in  any  case;  ^3)  if  it 
has  such  jurisdiction,  to  determine  whether  the  general  rule  of  its  jurisdio* 
tlon  finds  an  exception  in  the  circumstances  of  the  case  at  bar.  And  in  dis- 
cussing these  questions,  I  would  not  be  unmindful  of  their  grave  importance, 
since  they  concern  the  authority  and  dignity  of  a  court  of  record;  the  duty  of 
an  officer  appointed  by  the  state  to  yield  obedience  to  a  writ  when  lawfully  is- 
sued; the  right,  under  the  constitution,  of  a  party  accused  to  compulsory 
process  for  his  witnesses;  and,  finally,  the  duty  of  this  court  to  obey  the  be- 
hests of  that  constitution  in  effectuating  the  right  the  organic  law  has  thus 
conferred  on  the  accused. 

The  writ  of  habeas  corpus  ad  testificandum  is  a  very  ancient  one,  and  was 
grantable  at  the  discretion  of  the  courts  at  common  law.  It  was  a  process 
whereby  the  attendance  of  witnesses  was  compelled,  and  it  was  employed  to 
bring  the  witness  before  the  court,  whether  in  custody  awaiting  tria],  or 
when  undergoing  sentence.  Adam's  Case,  8  Keb.  51;  Rex  v.  Burbage,  8 
Burrows,  1440;  T?ie  King  v.  Layer,  Fortes.  396;  Rex  v.  Roddam,  Cowp.672; 
2  Tidd,  Pr.  (9th  Ed.)  809;  Starkie,  Ev.  104;  4  Bac.  Abr.  665,  566;  2  Phil. 
Ev.  828;  Rex  v.  Burbage,  8  Burrows,  1440;  2  Cooley's  Bl.  180;  Whart. 
Crim.  Ev.  §  861;  Qeery  v.  Hopkins,  2  Ld.  Kaym.  851;  1  Greenl.  Bv.  §  312; 
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Trial  of  Sir  John  Freindf  13  How.  St.  Tr.  1.  And  there  are  instances 
where  the  state  oonrts  have  issued  the  wilt  in  question  where  the  witness 
was  in  custody  or  undergoing  sentence.  The  instances  of  the  issuance  of 
such  a  writ  are  not  frequent  in  the  state  courts;  but,  whenever  they  occur 
^or  are  referred  to^  they  distinctly  recognize  the  principle,  and  the  undoubted 
right  of  a  defendant  in  a  criminal  case  to  have  it  enforced.  Shahk^s  Caw,  15 
Abb.  Pr.  (N.  8.)  dS;  In  re  Maim,  8  Mich.  70;  Koeeker  t.  Koecker,  7  Phila. 
S64.  The  statutes  of  several  states  expressly  enforce  this  right  of  a  defend- 
ant when  accused  of  crime,  and  his  witness  is  under  sentence  for  a  crime  in 
the  penitentiaTy  or  elsewhere.  Acts  1881,  Grim.  Code  Ind.  pp.  160,  161,  §g 
24^,  246;  Laws  Ohio,  2  Revision,  1880,  §  7290;  St  Me.  1888,  p.  805,  §  87;  tSt. 
Mass.  1882,  p.  1070, 8  29;  Bev.  St.  Mo.  1879,  §  4081.  In  the  federal  courts  the 
issuance  of  this  writ  has  been  more  frequent;  and  this,  regardless  of  whether 
the  witnesses  were  federal  or  state  prisoners.  Bx  parte  Barnes,  1  Spr.  138; 
Ex  parte  Cabrera,  1  Wash.  G.  G.  282;  Bw  parte  Bee  BooJiere,  1  MacAllister, 
68 ;  Ex  parU  Borre,  3  How.  108 ;  BlkUon  v.  Beiiessline,  2  Wheel.  Or.  Gas.  56 ; 
Bx  parte  BoUman,  4  Granch,  75;  U.  8,  v.  More,  3  Granch,  159. 

2.  I  now  proceed  to  inquire  as  to  the  Jurisdiction  of  the  criminal  court  to 
issue  such  a  writ  as  the  one  in  question.  Under  the  law  of  its  organization, 
it  has  **all  the  original  and  appellate  jurisdiction,  in  criminal  cases,  vested  in 
the  several  circuit  courts  of  this  state."  2  Rev.  St.  1879,  p.  1507,  g  1.  And: 
''All  courts  shall  have  power  to  issue  all  writs  which  may  be  necessary  in  the 
exercise  of  their  respective  Jurisdictions,  according  to  the  principles  and 
usages  Off  law."  This  law  has  been  on  the  statute  book  for  over  30  years. 
1  Rev.  St.  1855,  p.  538,  §  36;  Gen.  St.  1865,  p.  538.  §  17;  Rev.  St.  1879,  § 

,  1037.  And,  independent  of  any  such  statute,  courts,  having  been  created  for 
the  purpose  of  administering  public  justice,  have,  in  consequence  of  their  be- 
ing  courts,  the  inherent  right  to  effectuate  their  jurisdiction  by  all  process 
necessary  for  that  purpose,  and  so  this  point  was  ruled  in  a  recent  case  in  this 
court,  (  Yeoman  v.  Younger,  83  Mo.  424;)  the  rule  being  that,  whenever  power 
or  jurisdiction  is  conferred,  everything  necessary  to  make  either  effectual  is 
implied,  (1  Kent*  Gomm.  463,  and  cases  cited.)  I  therefore  conclude  that  the 
criminal  court  had  authority  to  issue  writs  of  the  nature  now  under  consider- 
ation. 

3.  Passing  to  the  third  point  proposed  for  discussion,  is  there  anything  in 
the  circumstances  or  law  of  this  case  which  operates  to  divest  the  criminal 
court  of  its  general,  and  it  must  be  conceded,  inherent  jurisdiction,  to  issue 
the  writ  in  this  particular  instance?  It  is  urged  that  this  result  is  accom- 
plished by  section  4031,  Rev.  St.  1879,  which,  though  it  grants  the  issuance 
of  the  writ  when  the  person  whose  attendance  is  desired  is  undergoing  sen- 
tence in  a  trial  for  a  misdemeamor,  yet  excepts  out  of  its  provisions  the  case  of 
a  person  under  **  tentence  for  a  felony* "  This  section  has  been  in  the  statute 
book  over  50  years.  (St.  1835,  p.  628,  §  11;  Rev.  St.  1845,  p.  1089,  S  13;  2 
Rev.  St.  1855,  p.  1582,  g  24;  Gen.  St.  1865, p.  588,  §  22;  Rev.  St.  1879,  §4031,) 
and  is  always  found  under  the  title  of  *' Witnesses."  During  that  space  of 
time,  however,  felons  for  the  most  part,  were  absolutely  incompetent  to  testify; 
and,  as  the  law  never  requires  the  doing  of  a  vain  and  useless  thing,  as  runs 
a  very  familiar  maxim,  the  legislature  very  wisely,  but  in  a  way  somewhat  gen- 
eral and  obscure,  excepted  out  of  the  list  those  persons  who,  if  called,  could 
not  have  been  sworn. 

But  it  is  said  that,  as  anterior  to  1879  there  were  felons  in  the  penitentiary 
competent  as  witnesses,  therefore  it  was  the  intention  of  the  legislature,  in 
enactin^section  4031,  though  "broad  enough  to  include  all  who  were  under 
sentence  for  felony,"  to  make  it  **peouliarlp  apply  to  that  does  cf  felons  who 
were  not  by  reason  of  their  conviction  disqualified  as  witnesses. "  The  de- 
tails by  which  this  conclusion  is  reached  are  not  furnished  me.  1  shall  there- 
fore treat  such  conclusion  as  a  mere  assumption.  GoOqIc 
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The  assertion  is  made,  however,  that  it  is  not  to  be  "presumed  that  it 
was  the  intention  of  the  legislature  to  forbid  the  courts  from  issuing  this  wiit 
where  thej  could  not  have  issued  it  without  stultifying  themselves. "  On  thi8> 
point  I  make  this  reply:  that  the  legislature  must  have  been  singularly  deil* 
cient  in  general  information  if  they  were  not  aware  that  courts  are  sometimes 
unfortunate  in  this  respect.  Besides,  as  I  have  already  shown,  the  writ  in 
question  lay  at  common  law  for  a  witness  undergoing  sentence;  and  it  may 
be  that  the  legislature  were  desirous  of  restricting  the  writ  in  its  operation,, 
and  this  they  clearly  had  the  right  to  do  when  the  exercise  of  that  right  de- 
barred  no  one  of  a  competent  witness.  But  the  writ  did  go,  according  to  ita 
terms,  to  all  persons  who  were  "detained  in  jail  or  prison,  within  the  state,, 
for  any  cause  except  a  sentence  for  a  fdony.**  Now,  as  is  well  known,  petit 
larceny  was  not  a  felony;  that  those  convicted  thereof  were  imprisoned  in  the 
county  jail,  and  therefore  were  embraced  within  the  terms  of  the  writ,  al- 
though not  competent  witnesses.  This,  also,  had  been  the  law  for  many 
years,  (Rev.  St.  1835,  p.  178.  §  82;  Id.  p.  182,  §  62;  Bev.  St  1845,  p.  359.  §  35; 
Id.  p.  366,  §65;  Rev.  St.  1855.  p.  577.  g  31;  Id.  p.  586,  §  70;  Gen.  St.  1865.  p, 
785,  8  27:  Id.  p.  791,  §  66;  Bev.  St.  1879.  §§  1318,  1378;)  so  that  the  asser- 
tion that  it  was  the  intention  of  the  legislature  that  section  4031  should  "pe- 
culiarly apply  to  that  dass  of  felons  who  were  not  by  their  conviction  dis- 
qualified as  witnesses,"  finds  no  support  in  the  statute,  and  so  it  was  just  aa 
easy  for  a  court,  prior  to  1879,  to  stultify  itself  by  sending  its  writ  to  the 
county  jail  for  a  petit  larceny  convict  as  it  would  have  been  to  have  stultified 
itself  by  refusing  to  issue  its  process  for  a  felon  in  the  penitentiary  not  labor- 
ing under  any  disability. 

It  seems  dear  to  my  mind  that,  through  some  evident  legislative  oversight^ 
the  section  in  question  was  made  broad  enough  to  embrace  within  its  provis- 
ions felons  in  tiie  penitentiary  who  were  not  disqualified,  and  also  to  embrace 
within  its  literal  terms  petit  larceny  convicts  in  the  county  jail,  who  by  ex- 
press statutory  provisions  toere  disqualified.  With  such  obstacles  in  the  way 
of  the  proper  construction  of  the  statute  before  me,  it  appears  quite  legitimate 
to  look  to  the  reason  of  the  statutes  being  enadted;  and,  as  the  imcompetencj 
of  a  witness  is  the  universal  ground  why  he  is  not  permitted  to  testify,  to  hold 
that  the  legislature  did  not  intend  to  stultify  itself  by  denying  process  for 
those  whose  testifying  capacity  had  not  been  at  all  abated  in  oonsequence  of 
their  conviction.  I  think  this  reasoning  will  "peculiarly  apply"  to  this  case» 
and  is  justified  by  authorities  cited  elsewhere  in  this  opinion.  And  it  is  jus- 
tified by  authorities  which  hold  that  the  letter  of  a  statute  may  be  enlarged  or 
restrained  according  to  the  true  intent  of  the  framers  of  the  law.  Whitnejf 
V.  Whitney,  14  Mass.  92;  State  v.  Bmerson,  39  Mo.  80;  Stats  v.  King,  44  Mo. 
283;  Riddiok  v.  Walsh,  15  Mo.  519.  In  such  cases  the  reason  of  the  law 
prevails  over  its  letter,  an<l  general  terms  are  so  limited  in  their  application 
as  not  to  lead  to  injustice,  oppression,  or  an  absurd  consequence;  the  pre- 
sumption being  indulged  that  the  legislature  intended  no  such  anomalous 
results.  U.  S.  v.  Kirby,  7  Wall.  482;  People  v.  MeKoberts,  62  111.  38;  Fusz 
V.  Spannhorst,  67  Mo.  256. 

That  the  legislature  intended,  by  the  Bevision  of  1879,  to  weed  out  of  the 
law  as  it  then  stood  every  trace  of  disqualification  incident  to  conviction  for 
crime  is  made  manifest  by  their  industry  in  this  regard.  Bev.  St.  1879,  §§ 
1378, 1416, 1467, 1485.  Por  the  purposes  of  this  investigation,  I  shall  use 
section  1378  as  the  type  of  its  associate  sections.  Since  section  4031  first  be- 
came a  law,  important  changes,  as  just  noticed,  have  occurred, — changes 
which  would  seem  to  have  an  important  bearing  in  determining  wliat  force 
and  effect  that  section  shonld  now  possess.  Such  radical  changes,  occurring 
after  the  lapse  of  so  many  years  of  unbroken  uniformity,  would  certainly  ap- 
pear to  have,  and  to  be  intended  to  have,  a  very  marked  significance  in  deter- 
mining the  question  now  before  us.    During  the  revising  session  of  1879,  as 
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already  seen,  felons  were  made  competent  witnesses  for  the  first  time, — that 
is,  in  those  eases  where  the  crimes  were  committed  after  the  statute  in  that 
regard  took  effect,  and  not  retrospectively;  for  so  it  was  raled  in  State  v. 
Grant,  79  Mo.  113;  and  in  a  subsequent  ease  it  was  also  ruled  that,  as  to  a 
<;rime  committed  after  section  1378  went  into  effect,  the  person  convicted 
thereof  was  rendered  competent  by  that  section  to  testify.  State  v.  Loney,  82 
Mo.  82.  And  the  legislature  must  be  presumed  to  liave  been  aware  that  the 
section  rendering  witnesses  competent  would  only  operate  on  future  crimes 
And  not  otherwise.  With  this  end  in  view  they  retained  section  1671,  for- 
merly section  26,  p.  827,  Gen.  St.,  rendering  it  necessary,  in  order  to  restore 
the  competency  of  a  convict  as  a  witness,  who  theretofore  had  been  convicted, 
that  he  should  be  pardoned  by  the  governor,  and  this  was  the  view  taken  in 
State  v.  Grant,  supra.  In  a  word,  the  legislature  contemplated  that,  as  to 
future  crimes,  the  disabilities  of  a  felon  convict  should  be  removed,  or  rather 
should  never  attach,  so  far  as  being  competent  as  a  witness  is  concerned. 
Being,  however,  made  a  witness,  he  became  one  immediately  and  for  all  pur- 
poses. This  being  the  case,  section  1878,  in  respect  to  the  competency  of  a 
felon  convict,  became  at  once  repugnant  to  so  much  of  section  4031  as  ex- 
cepts out  of  its  provisions  those  under  sentence  for  a  felony;  for,  where  the 
reason  ceases,  the  law  itself  should  cease.  This  view  is  in  strict  accordance 
with  section  3161,  Bev.  St.  1879,  which  reads:  '*  All  acts  or  parts  of  acts  of  a 
general  nature  in  force  at  the  commencement  of  the  present  session  of  the 
general  assembly,  and  not  repealed,  shall  be,  and  the  same  are  hereby,  con- 
tinued in  full  force  and  effect,  unless  the  same  be  repugnant  to  the  acts  passed 
•or  revised  at  the  present  session."  And  this  view  is  in  accord  with  that  of 
the  master  of  the  rolls  in  The  Dean  v.  Bliss,  5  Beav.  582,  where  he  observes : 
'*If  two  inconsistent  acts  be  passed  at  different  times,  the  last  is  to  be  obeyed; 
and,  if  obedience  cannot  be  observed  without  derogating  from  the  first,  it  is 
the  first  which  must  give  way.  Every  act  of  parliament  must  be  considered 
with  reference  to  the  state  of  the  law  subsisting  when  it  came  into  operation, 
and  when  it  is  to  be  implied.  It  cannot  otherwise  be  rationally  construed. 
Every  act  is  made  either  for  the  purpose  of  making  a  change  in  the  law,  or 
for  the  purpose  of  better  declaring  the  law,  and  its  operation  is  not  to  be  im- 
peded by  the  mere  fact  that  it  is  inconsistent  with  some  previous  enactment." 
And  this  view  of  a  partial  repeal  of  a  statute  being  accomplished  by  a  partial 
repugnancy  to  another  statute  is  also  in  accord  with  the  authorities;  the  rule 
being  that  the  repeal  extends  only  so  far  as  the  repugnancy  extends,  and 
leaves  all  the  remainder  in  full  force.  Van  Rensselcer  v.  Snyder,  9  Barb. 
508;  HarrinffUm  v.  Trustees  of  Rochester,  10  Wend.  550;  Bac.  Abr.  tit.  •* Stat- 
utes," D;  Bou)en  v.  Lease,  5  Hill,  225;  Williams  v.  Potter,  2  Barb.  316; 
People  V.  Deming,  1  Hilt.  271. 

Again,  section  1848  reads  as  follows :  "Every  person  indicted  or  prosecuted  . 
for  a  criminal  offense  shall  be  entitled  to  subpoenas  and  compulsory  process 
for  witnesses  in  his  behalf;  [and,  whenever  any  convict  confined  in  the  peni- 
tentiary shall  be  considered  an  important  witness  in  behalf  of  the  state,  upon 
any  criminal  prosecution  against  any  other  convict,  by  the  attorney  general 
•or  prosecuting  attorney  conducting  the  same,  it  shall  be  the  duty  of  the  court, 
or  judge  thereof  in  vacation,  in  which  the  prosecution  is  pending,  to  grant, 
upon  the  affidavit  of  such  attorney  general  or  prosecuting  attorney,  a  writ  of 
Jiabeas  corpus  for  the  purpose  of  bringing  such  person  before  the  proper  court 
to  testify  upon  such  prosecution.  Such  convict  may  be  examined,  and  shall 
be  considered  a  competent  witness  against  any  fellow-convict  for  any  offense 
.actually  committed  while  in  prison,  and  while  the  witness  shi^I  have  been 
confined  in  the  penitentiary."]  I  have  marked  in  brackets  that  portion  of 
the  section  which  was  added  by  the  amendment  of  1879.  This  section,  as  will 
readily  be  noted,  gives  to  every  person  indicted  or  prosecuted  for  a  criminal 
nffense,  subpoenas  and  compulsory  process  for  witnesses  in  his  belialf .    The 
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writ  of  Tiaheas  carpus  ad  testiflcandum  was  of  a  compulBory  character,  aa 
already  seen  from  the  authorities  cited.  Sections  4031  and  1848  relate  to  the 
same  subject;  while  section  1878  designates,  as  among  those  upon  whom  such 
process  may  be  served,  a  class  of  persons  who  but  for  that  section  would  have 
remained  incompetent  as  witnesses,  and  therefore  not  the  subjects  of  any  such 
process.  These  sections  are  therefore  in  pari  materia  ;  they  were  revised  and 
adopted  at  the  same  revising  session;  they  relate  to  the  same  subject-matter; 
the  two  first  named  refer  to  process  whereby  the  attendance  of  witnesses  is  to 
be  compelled;  the  last  to  those  upon  whom  such  process  is  to  operate.  These 
sections  may  consequently  be  regarded  as  if  incorporated  into  one  statute,  to 
be*  construed  together  as  such, — as  much  so  as  if  ranged  side  by  side,  printed 
on  the  same  page,  and  under  the  same  title  in  the  statute  book.  They  were 
framed  together  as  one  system,  and  have  one  object  in  view.  Potter's  Dwar. 
St.  189  et  aeq,^  and  cases  cited.  This  rule  applies  even  though  some  of  the 
statutes  requisite  to  be  considered  have  expired,  or  are  not  so  much  as  referred 
to  in  the  other  acts.  1  Kent,  Ck>mm.  468,  and  cases  cited.  Even  where  stat- 
utes are  not  in  pari  materia,  yet,  if  they  are  enacted  or  revised  at  the  same 
session,  they  are  to  be  taken  as  if  in  pari  materia,  and  to  be  construed  ac- 
cordingly. Smith,  Com.  Law,  §  641.  And  section  1878,  being  construed  in 
connection  with  the  other  sections  already  quoted,  and  being  itself  a  remedial 
section,  giving  a  testifying  capacity  where  none  existed  before,  and  all  these 
sections  forming  but  one  system,  and  being  construed  together  as  but  one 
statute,  they  are  to  be  construed  liberally, — are  to  receive  an  equitable  in- 
terpretation,— whereby  the  letter  of  the  act  or  section  will  be  sometimes  en- 
larged or  sometimes  restrained,  so  as  more  effectually  to  meet  the  beneficial 
end  in  view,  and  prevent  a  failure  of  the  remedy.  A  noted  illustration  of 
this  principle  is  found  in  the  ruling  made  upon  the  registry  acts,  where,  not^ 
withstanding  the  strict  provisions  of  those  acts,  prior  registry  of  a  deed  was 
not  allowed  to  countervail  the  effect  of  actual  notice.  1  Kent,  Comm.  465, 
and  cases  cited;  Smith,  Com.  Law,  g§  520,  547. 

In  this  case  I  am  of  opinion  that  section  1878  in  this  way  restrains  the 
strict  operation  of  section  4081,  and  so  enlarges  it  as  to  neutralize  the  excep- 
tion which  it  contains. 

And  section  1848,  as  amended,  is  perfectly  harmonious  with  itself.  It  gives 
to  a  person  accused  compulsory  prooess  for  his  witnesses,  which  process,  as 
already  seen,  embraces  the  writ  in  question;  and  such  process  runs  to  all 
who  are  witnesses,  for  no  exceptions  are  made.  Of  course,  all  laws  and  all 
constitutions  are  confined  in  their  operations  within  the  boundaries  of  the 
state  where  enacted  or  ordained,  as  runs  the  maxim.  Extra  territarium  Ju^ 
dicenti  impune  non  paretur.  State  v.  Butler,  67  Mo.  59.  And  this  is  a  pre* 
sumption  which  attends  aU  laws  and  all  oonstitutionB,  as  much  so  as  if  in- 
.  dorsed  upon  them  in  express  terms.  But  surely  the  fact  that  a  law  or  a 
constitution  cannot  operate  beyond  certain  boundaries  forms  no  basis  from 
which  to  argue  that  such  law  or  such  constitution  should  not  operate,  to  its 
fullest  extent,  within  those  boundaries.  The  remaining  portions  of  section 
1848  confer  similar  but  more  limited  privileges  on  the  state;  thus  showing 
that  the  legislature  had  the  whole  subject  in  mind,  and  expressly  gave  to  the 
state  what  already  had  been  more  largely  bestowed  on  the  defendant;  the  pro- 
cess for  the  latter  being  confined  to  no  locality,  and  co-extensive  with  the 
boundaries  of  the  state;  the  process  for  the  former  being  limited,  so  far  as  that 
section  is  concerned,  to  the  particular  instance  therein  mentioned,  supple- 
mented, however,  by  the  provisions  of  section  4034.  And  the  legislature 
must  be  presumed  familiar  with  the  history,  use,  and  meaning  of  the  expres- 
sion ''compulsory  process,"  and  all  that  the  term  implies.  Nor  is  it  to  be 
forgotten  that  these  provisions  on  the  part  of  the  accused  and  on  the  part  of 
the  state  are  both  welded  together  in  one  section.  This  occurrence  gives  op- 
portunity for  the  application  of  the  maxim,  **No8citur  a  eooiis,^*  and  for  the 
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application  of  the  rule  laid  down  by  Lord  Bacon  that  "eqpuJatio  verhorwm  ir^ 
dicat  aoceptationem  in  eodem  senau.''  By  coupling  these  provisions  relating 
to  process  in  the  same  section,  it  will  be  presumed  that  the  legislature  intended 
that  the  words  employed  in  reference  to  a  party  accused,  and  in  reference  to 
the  state,  being  in  such  intimate  connection,  were  to  be  understood  in  the 
same  sense,  and  to  have  the  same  force  and  effect,  at  least  so  far  as  relating  to 
convicts  in  the  penitentiary.  Smith,  Com.  Law,  609.  The  principle  here  an- 
nounced was  thus  applied  in  MoNichol  y .  United  States  Mercantile  Reporting 
Agency^  74  Mo.  457,  where  it  was  ruled  that  a  certain  section  being  amended, 
authorizing  service  on  a  corporation,  in  addition  to  service,  as  formerly,  on  an 
individual,  that  the  effect  of  such  service  on  the  former  was  in  consequence  of 
such  amendment  the  same  as  service  on  the  individual.  So  that  sections  1878 
and  1848,  did  they  stand  alone,  being  construed  together,  would  afford  ample 
warrant  to  uphold  the  jurisdiction  of  the  criminal  court  in  tills  particular  in- 
stance. 

In  this  connection,  it  is  not  amiss  to  observe,  what  was  said  in  the  case 
last  cited,  "that  it  is  by  no  means  of  infrequent  occurrence  that  sections  of  the 
statute  that  have  long  outlived  their  usefulness,  the  purpose  of  their  enact- 
ment, are  by  some  ov<ersight  allowed  to  incumber  our  statute  book,"  and  it 
was  there  held  that  section  3497  had  thus  become  obsolete.  A  similar  remark, 
if  necessary,  could  not  inaptly  be  nuide  regarding  section  4031,  superseded  as 
it  is,  and  rendered  obsolete  as  it  is,  by  reason  of  the  provisions  of  sections  1378 
and  1848,  going  into  operation  as  to  crimes  committed  subsequent  to  that  period. 
This  construction  would  leave  section  4031  in  full  force  until  the  arrival  of  the 
period  mentioned.  But  there  is  another  view  to  be  taken  of  section  1848.  If  the 
first  clause  of  that  section,  in  reference  to  a  party  accused,  is  not  to  have  the 
force  and  effect  I  claim  for  it,  and  if  the  second  clause  in  regard  to  process  for 
the  state  is  to  be  taken  in  an  exclusive  sense  as  it  reads,  without  any  regard  to 
the  first  clause  aforesaid,  then  this  result  will  follow:  A  homicide  occurs  in 
the  penitentiary.  The  convict  who  commits  it  is  forthwith  arrested,  brought 
forth  to  the  jail  of  Cole  county,  and  incarcerated  therein.  He  is  indicted,  and 
about  to  be  put  on  trial  for  his  life.  The  state  has  the  important  witnesses 
in  its  own  hehaHf  duly  brought  forth  to  swear  against  him.  The  defendant 
humbly  begs  for  similar  process  for  other  convicts  in  the  penitentiary  to  tes- 
tify in  his  behalf,  and  under  the  supposed  provisions  of  section  1848  that  pro- 
cess is  denied  him.  And  inasmuch  as  no  permission  is  given  nor  provision 
made  for  depositions  to  be  taken  of  other  convicts  on  his  own  behalf,  though 
they  were  witnesses  also  of  the  homicide, — and,  as  the  theory  goes,  he  has  no 
right  for  process  eoocept  «uc^  as  those  the  legislature  chooses  to  bestow, — 
such  depositions  cannot  be  taken,  and  the  defendant,  in  such  case,  though  on 
trial  for  his  life,  and  in  sight  of  the  penitentiary  which  contains  his  witnesses, 
is  forced  into  trial  without  any  testimony  whatever!  Is  it  necessary  for  me  to 
say  that  such  a  result  is  harharotis  9  Such  a  result  is  what  is  termed  in  the  books 
an  absurdity,  and  "by  an  absurdity  is  meant,  not  only  that  which  is  physically 
impossible,  but  that  which  is  morally  so.  We  regard  that  to  be  morally  im- 
possible which  is  contrary  to  reason ;  or,  in  other  words,  that  which  could  not 
be  attributed  to  a  man  in  his  right  senses.*'  Smith,  Com.  Law,  g§  486,  518; 
State  V.  Hayes,  81  Mo.  loc.  oit,  585.  I  have,  I  trust,  too  much  respect  for 
the  legislature  of  my  state  to  attribute  to  them  any  intention  that  would  nec- 
essarily result  as  above  indicated.  Could  I  believe  that  they  had  any  such 
intention,  I  would  regiud  them  as  worse  felons  than  were  ever  incarcerated 
within  the  walls  of  yonder  penitentiary. 

In  addition  to  what  I  have  said  in  reference  to  section  4031, 1  have  this 
further  to  say:  that  if,  notwithstanding  the  revision  of  1879,  and  the  amend- 
ment of  section  1378,  making  felon  convicts  competent  as  witnessess,  the 
former  section  is  to  be  regarded  as  in  full  force,  then  that  section  is  in  palpa- 
ble violation  of  section  1  of  the  fourteenth  amendment  of  the  constitution  of 
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the  United  States,  which' forbids  that  any  state  ^'denj  to  any  person  the  equai 
protection  of  the  laws,"  because  that  section,  having  the  force  and  effect 
claimed  for  it,  would  grant  to  one  defendant  tried  for  a  crime  in  Cole  county 
a  habeas  corpus  ad  testificandum  for  a  witness  ander  sentence  in  the  jail  of 
that  county,  and  at  the  same  time  deny  to  another  defendant,  tried  in  the  same 
court,  similar  process  for  a  witness  equally  competent,  though  under  sentence 
for  felony  in  ttie  penitentiary.  And  it  does  not  matter  that  the  section  in 
question  was  originally  valid,  and  became  unconstitutional  in  consequence  of 
subsequent  legislation.    State  v.  Hayes,  81  Mo.  674. 

It  has  been  urged  that  if  a  convict  could  be  brought  forth  from  the  peni- 
tentiary after  having  been  thereto  sentenced  for  a  felony,  that  the  effect  of  this 
bringing  him  forth  would  be  to  suspend  and  hold  in  abeyance  the  solemn  judg- 
ment of  a  court.  There  are  two  answers  to  this  objection .  The  first,  that  j  ust 
the  same  effect  is  produced  where  a  person  under  sentence  in  a  county  jail  is 
brought  forth  to  testify  in  a  distant  part  of  the  state;  and  this,  it  is  conceded, 
may  be  done.  The  second  answer  to  the  objection  is  that  the  sages  of  the  law 
did  not  deem  this  objection  of  any  merit,  as  is  shown  by  the  cases  cited. 

It  is  also  objected  that  the  statute  in  question  makes  no  provision  for  the 
payment  of  fees  and  costs  in  bringing  a  felon  convict  from  the  penitentiary, 
and  in  guarding  him  to  and  from  the  place  of  his  attendance.  The  same  ob- 
jection can  also  be  urged  against  the  removal  of  a  prisoner  witness  from  the 
county  jail;  and  both  objections  may  be  answered  in  the  same  way,  by  repeat- 
ing what  has  before  been  said:  "That,  whenever  a  power  is  given  by  a  stat- 
ute, everything  necessary  to  the  making  of  it  effectual  or  requisite  to  attain  the 
end  is  implied.  Quando  lex  aliquid  coneedit^  ooncedere  videtur  et  id,  per 
quod  devenltur  ad  Ulud. "  1  Kent,  Oomm.  464.  The  same  objection  might 
be  urged  against  an  attachment  fbr  a  witness  under  section  4022,  because  no 
provision  is  made  for  fees  or  costs. 

In  relation  to  the  position  that,  if  such  a  writ  as  the  one  in  question  should 
be  issued,  it  would  afford  opportunities  for  the  escape  of  convicts  from  the 
penitentiary,  it  is  enough  to  say  that  the  same  ground  of  objection  could  with 
equal  reason  be  urged  where  the  prisoner  is  serving  out  his  sentence  in  the 
county  jail;  and  that  the  same  ground  of  objection,  as  to  escape  of  prisoners 
from  the  penitentiary,  could  be  urged  with  like  force  of  reasoning  where, 
under  the  provisions  of  section  1848,  a  isonvict  is  removed  from  the  peniten- 
tiary, at  the  instance  of  the  attorney  general,  to  attend  the  place  of  trial  in  a 
distant  part  of  the  state.  So,  too,  it  may  be  said  that,  under  the  provisions  of 
that  section,  a  convict  brought  forth  at  the  instance  of  the  state  would  have 
it "  in  his  power  to  exchange  imprisonment  in  the  penitentiary  with  hard  labor 
to  simple  imprisonment  in  a  county  jail  without  labor,  by  his  refusal,  when 
produced  in  court,  to  answer  proper  questions,  or  to  testier  at  all."  Of  these 
arguments  it  suffices  to  say  that  they  are  but  arguments  ah  inoont^enientU 
however  much  this  may  be  disclaimed, — arguments  whose  whole  theory  at 
procedure  is  to  deny  the  existence  of  a  power  or  jurisdiction  because  such 
power  or  jurisdiction  might  result  in  its  abuse.  1  Story,  Const.  §  425;  Pot- 
ters' Dwar.  St.  215. 

These  considerations  induce  me  to  hold  and  to  repeat  that,  did  this  case  rest 
merely  upon  statutory  provisions,  I  am  persuaded  that  the  ordinary  rules  of 
statutory  construction  alone,  such  as  are  daily  enforced  and  exemplified  in  the 
courts,  would  result  in  justifying  the  action  of  the  St.  Louis  criminal  court 
in  issuing  its  writ  otTiabeas  corpus  in  the  first  instance,  and  in  issuing  its  at- 
tachment because  of  disobedience  of  that  writ.  But  there  are  other  consid- 
erations to  be  adverted  to  before  quitting  this  subject.  I  ref6r,  of  course,  to 
constitutional  provisions;  and  just  on  the  threshold  of  their  consideration  I 
am  met  by  the  opinion  of  the  majority,  citing,  by  way  of  illustration  and  ar- 
gument, some  cases  supposed  to  be  analagous  to  the  present  onc-^-ca^es  which. 
I  will  now  briefly  notice.  Digitized  by  dOOQlC 
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I  am  at  a  serious  loss  to  understand  whj  the  case  of  State  v.  Whitton,  68 
Ho.  92,  should  be  referred  to,  seeing  that  it  relates,  not  to  witnesses  who  were 
summoned  to  testify  on  the  trial  of  a  defendant,  but  were  simply  summoned 
to  testify  upon  the  disposition  of  a  preliminary  motion  for  a  change  off>enue, 
Nor  can  I  see  why  the  case  of  Humes  v.  Railroad  Co.,,  82  Mo.  221,  should 
have  been  cited  in  this  connection,  since  it  relates  to  the  exercise  of  the  police 
poijper,  as  the  opinion  therein  expressly  states.  I  shall  therefore  content  my- 
self with  simply  referring  to  the  authorities  which  discuss  that  topic,  (Gooley, 
Const.  Lim.  706  et  eeq.;  Potter's  Dwar.  St.  445;  2  Story,  Const.  §  1954.)  and 
by  saying  that  the  police  power,  or  "the  law  of  overruling  necessity,"  as  it  is 
not  inaptly  termed,  has  no  more  bearing  on  the  point  in  hand  than  would  be 
a  reference  to  the  taxing  power. 

Similar  remarks  are  not  inappropriate  touching  the  case  of  Railroad  Co, 
V.  Evans  A  Howard  Brick  Co,,  85  Mo.  307,  relating  to  condemnation  pro- 
ceedings and  the  exercise  of  the  right  of  eminent  domain.  There  the  consti- 
tution was  literally  complied  with  by  the  payment  of  the  money,  assessed  by 
the  commissioners,  into  court  for  the  owners,  Just  as  the  cohstitution  and  law 
prescribed;  and  we  held  it  a  reasonable  construction  of  the  constitution,  where 
the  land-owners  were  more  than  willing  to  receive  the  valuation  fixed  by  the 
commissioners,  but  the  railway  company  insisted  that  such  valuation  was  ex* 
orbitant,  far  exceeding  any  "just  compensation,"  that  the  money  paid  into 
court  should  not  be  paid  over  till  the  exceptions  filed  were  determined.  But 
how  can  this  reasonable  construction — ^this  practical  construction — of  the  con- 
stitution— a  construction  which  in  one  case  upholds,  conserves,  and  enforces 
a  constitutional  right  by  all  the  aids  of  legislation,  and  all  the  adjuvants  of 
judicial  experience — ^form  the  basis  in  another  case  for  an  argument  and  a 
ruling  which,  insteiid  of  supporting  and  protecting  the  right  in  question,  ab- 
solutely deny  its  constitutional  existence  f 

To  such  straits  are  those  driven  who  attempt  to  argue  against  a  plain  fun- 
•damental  right.  They  appreciate  the  difficulty  without  apparently  being  able 
to  recognize  its  cause.  When  the  owner  of  some  frail  tenement  which  his 
liands  have  builded,  feels  it  rocking  upon  its  foundations,  trembling  for  the 
safety  of  his  structure,  and  relying  not  on  its  own  intrinsic  strength,  he  seeks 
extraneous  aids;  he  shores  it  up;  he  props  it.  So,  too,  in  similar  circum- 
stances, does  it  oftentimes  happen  to  the  builder  of  some  argument;  he  resorts 
to  the  fallacious  props  of  analogy,  and  endeavors  to  sh^re  it  up  with  the  shop- 
worn buttresses  of  public  policy  and  convenience.    Potter's  Dwar.  St.  215. 

The  constitution  of  our  state  provides  that  in  criminal  prosecutions  the  ac- 
cused shall  "have  process  to  compel  the  attendance  of  witnesses  in  his  behalf. " 
Section  22,  Bill  of  Rights.  This  provision  is  of  course  co-extensive  with  the 
power  and  boundaries  of  this  state.  Wherever  the  power  reaches,  the  pro- 
cess runs.  Not  an  acre  of  land  in  this  state  is  exempt  from  its  operation. 
Mr.  Justice  Cooley,  when  treating  of  the  force  and  effect  of  that  portion  of  a 
written  constitution  termed  a  "bill  of  rights,"  says:  "Other  clauses  are  some- 
times added  declaratory  of  the  principles  of  morality  and  virtue;  and  it  is  also 
-sometimes  expressly  declared,  what,  indeed,  is  implied  without  the  declara- 
tion, that  everything  in  the  declaration  of  rights  contained  is  exeei^ted  out 
of  t?ie  general  powers  of  government^  and  all  laws  contrary  thereto  shall  he 
void.  ♦  ♦  *  While  they  continue  in  force,  they  are  to  remain  absolute 
and  unchangeable  rules  of  action  and  decision."    Cooley,  Const.  Lim.  46. 

At  the  time  when  the  present  constitution  was  adopted  a  large  class  of 
criminals  was  incompetent,  as  before  stated;  but  under  the  construction  I 
have  gi V  n  section  4031  the  process  therein  provided  for  would  go  as  well  for 
convicts  in  the  penitentiary  not  convicted  for  certain  kinds  of  felony  as  it 
would  go  for  all  convicts  in  the  county  jail  not  convicted  of  petit  larceny,  and 
not  detained  for  a  species  of  felony,  the  sentence  for  which,  under  the  tenns 
of  the  statute,  rendei-ed  the  party  incompetent  to  testify.    And,  under  the 
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Bavision  of  1879»  those  convicts,  both  in  the  county  Jail  and  in  the  peniten- 
tiary, who  were  convicted  after  that  Bevision  went  into  effect,  became  com- 
petent witnesses  by  force  and  effect  of  section  1378,  and  itB  associate  sections ^ 
revised  in  that  year.  So  that,  under  the  operations  of  the  section  last  men- 
tioned, all  the  convicts  who  were  convicted  of  crimes  after  the  Bevision  of 
1879  went  into  effect,  were  competent  as  witnesses,  and  therefore  amenable 
to  process  as  such. 

But,  grant  that  I  am  wrong  in  my  construction  of  section  4031,  when  con- 
sidered apart  from  the  other  sections,  or  when  considered  and  construed  in 
connection  with  them,  does  it  thence  follow  that  a  party  accused  is  bereft  of 
his  constitutional  right  of  process  for  his  witnesses?  I  trow  not.  That  right 
is  reared  so  high  tTiat  all  the  legislatures  in  the  land  cannot  pull  it  down. 
To  admit  that  the  legislature,  by  hostile  action  or  by  non-action,  can  lialk  the 
operation  of  a  constitutional  right,  is  to  place  organic  rights  on  the  same 
level  with  rights  granted  by  legislation ;  to  elevate  the  creature  on  the  throne 
of  its  creator;  to  go  counter  to  that  axiom  of  law  and  of  logic  that  the  con- 
trolling power  cannot  be  controlled  by  its  inferior  or  subordinate.  Potter's 
Dwar.  St.  671.  I  illustrate  this  by  supposing  that  the  legislature  should  on 
to-morrow,  by  an  act  with  an  emergency  clause,  repeal  all  laws  for  the  issu- 
ance and  service  of  process  in  criminal  prosecutions.  Can  it  be  doubted  that 
the  right  of  a  party  accused  would  remain  in  full  force,  and  be  capable  of  en- 
forcement? To  deny  this  would  be  to  assert  the  bold  and  broad  proposition 
that  a  constitutional  right  depends  on  the  will  qf  the  legislature;  to  be  granted. 
or  withheld  as  to  them  shall  seem  meet.  If  such  a  proposition  be  true,  what 
becomes  of  the  statement  of  Judge  Cooley  "  that  everything  in  tJie  declaration 
of  rights  contained  is  excepted  out  of  the  general  powers  of  government,  and- 
all  laws  contrary  thereto  shall  he  voidV  If  such  a  proposition  be  true,  what 
becomes  of  those  observations  of  that  eminent  jurist.  Chief  Justice  Mar- 
shall, when  discussing  a  similar  provision  in  the  constitution  of  the  United 
States?  He  said:  ''The  right  of  an  accused  person  to  the  process  of  the  court 
to  compel  the  attendance  of  witnesses  seems  to  follow  necessarily  from  the- 
right  to  examine  those  witnesses:  and,  wherever  the  right  exists,  it  would  be 
reasonable  that  it  should  be  accompanied  with  the  means  of  rendering  it  ef- 
fectual. *  *  *  The  eighth  amendment  to  the  constitution  g^ves  to  the 
accused,  *in  all  criminal  prosecutions,  a  right  to  a  speedy  and  public  trial; and 
to  compulsory  process  for  obtaining  witnesses  in  his  favor.*  The  right  given 
by  this  article  must  be  deemed  sacred  by  the  courts,  and  the  article  should  be 
so  construed  as  to  be  something  more  t?ian  a  dead  letter.**  1  Burr's  Tr.  178, 
179. 

Whenever  a  constitutional  right  exists,  it  carries  with  it,  as  an  inevitable- 
consequence,  the  means  of  its  own  enforcement.  Bish.  St.  Crimes,  §  137, 
and  cases  cited.  Whenever  a  constitutional  right  comes  in  contact  with  a 
statute,  the  former  tolls  the  latter;  and  whenever  a  constitutional  right,  such 
as  now  under  discussion,  has  no  statute  specially  adopted  to  enforce  it,  by  its 
own  inherent  potency,  and  leaning  not  on  the  adventitious  aids  of  statutory 
regulation,  it  supplies  the  lack  of  statutory  provisions,  and  enforces  itself. 
A  striking  exemplification  of  the  latter  form  of  constitutional  operation  is  af- 
forded in  Johnson's  Case,  1  Greenl.  230.  Johnson  had  been  prosecuted  for  a 
criminal  offense  before  a  justice  of  the  peace,  and  convicted.  He  demanded 
an  appeal,  but  as  the  statute  had  made  no  provision  for  one,  the  justice  re- 
fused to  grant  it;  but,  when  the  prisoner  was  brought  before  the  supreme 
court  of  Maine  on  habeas  corpus ^  that  court  said:  "The  right  *  ♦  ♦  in 
this  state  is  placed  on  a  more  durable  basis  than  the  pleasure  of  the  legisla- 
ture. The  constitution  of  Maine,  art.  1,  g  6,  declares  that,  *  in  all  criminal 
prosecutions,  the  accused  shall  have  a  right  *  *  *  to  have  a  speedy,  pub- 
lic, and  impartial  trial  *  *  *  by  a  jury  of  the  vicinity,*  In  order  to 
give  effect  to  this  provision,  the  accused  must  of  necessity  be  entitled  to  an 
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appeal  from  a  sentence  of  a  justice  of  the  peace,  who  tries  without  the  in- 
tervention of  a  jury,  to  the  circuit  court  of  common  pleas,  where  a  trial  by 
jury  may  be  had.  '* 

Applying  the  principle  just  announced  to  the  case  at  bar,  it  is  wholly  imma- 
terial whether  I  have  correctly  construed  section  4031,  when  considered  by 
itself,  or  when  considered  in  connection  with  the  other  sections  already  no- 
ticed. The  history  of  the  struggle  for  the  establishment  of  the  right  now  de- 
manded at  the  hands  of  this  court  is  a  dark  and  bloody  history.  While  that 
eventful  struggle  was  in  progress,  some  of  the  most  gallant  spirits  that  this 
earth  has  ever  witnessed,  perished  because  of  a  denial  of  the  very  right  here 
claimed,  and  here  also  denied.  I  therefore  dissent  from  the  conclusion  which 
has  been  announced. 


Shabkey  9.  MoD£RMOTT  and  others. 
{Supreme  Oburt  of  MiseauH,    March  21, 1887.) 

1.  OOHTBAOF— ABOmON  OF  GhILD. 

A  man  and  his  wife  agreed  to  adopt  a  child,  and  leave  her  their  property  at  their 
death.  The  child  accordingly  went  to  live  with  them,  ob^ed  them  as  parents,  and 
paid  them  her  wases  for  many  years,  amounting  to  $2,500.  The  man  died  devis- 
inff  the  estate  to  his  wife,  and  the  wife  afterwards  died  suddenly  without  making  a 
will.  They  had  failed  to  formally  adopt  the  child  as  required  by  statute,  so  as  to 
make  her  their  heir  at  law.  Beldf  in  an  aotion  by  the  child  against  the  heirs  at 
law,  that  the  agreement  was  valid,  and  she  was  entitled  to  specific  performance  of  it» 

2.  Action— Wbxn  AooBun— Cortsaox^— Hubbaitd  anj>  Wifb. 

The  child's  right  of  action  ni>on  such  agreement  did  not  accme  upon  the  death  of 
the  man  devising  the  property  to  his  wile,  who  still  survived ;  the  agreement  being 
to  leave  the  child  their  property  upon  their  death.  And,  though  the  wife  was  not 
bound  by  the  original  agreement,  being  then  feme  ooveri^  yet  she,  continuing,  after 
her  husband's  death,  to  maintain  the  child  and  to  collect  its  wages,  must  be  con- 
sidered as  confirming  and  ratifying  the  original  agreement,  or  as  accepting  the  de- 
vise from  her  husband,  subject  to  the  chil<f  s  equitable  right  to  a  devise  over  in  its 
favor  upon  her  death,  and  the  cause  of  action  accrued  upon  her  death  without 
making  such  devise. 
8.  8rATDTB  OF  Frauds— AoBiEXicsirT  iroT  to  bb  Pbbfobmbd  witb)n  Obb  Tbab— Pabt 

PSBFORMABCB. 

Although  such  an  agreement  was  not  to  be  performed  within  a  year,  and  was  not 
in  writing,  the  statute  of  fi-auds  is  no  defense  to  an  action  upon  it;  it  appearing  that 
it  had  been  partly  performed  during  the  life-time  of  the  pa^es  by  the  child  livine 
with  the  man  and  wife,  obeying  them  aa  parents,  and  paying  them  her  wages,  and 
by  their  supporting  the  child. 
4.  SaMB— PLBAniMO— PBBsmipnoN. 

In  an  action  upon  a  contract  or  agreement,  in  which  it  is  not  alleged  whether  the 
contract  or  agreement  was  in  writing,  it  is  presumed  to  have  been  in  writing. 
6.  EqurTY— Pbtitios— Dbcbbb. 

Under  the  practice  in  Missouri,  if  sufficient  facts  are  stated  to  entitle  the  party  to 
relief,  the  conclusions  of  law  the  pleader  may  draw  from  them,  and  the  particular 
relief  he  may  ask,  may,  if  necessary,  be  disregarded,  and  in  such  cases  the  court 
may  grant  any  relief  consistent  with  the  case  made  by  the  i^aintiff  and  embraced 
within  the  issues. 

Appeal  from  St.  Louis  court  of  appeals. 

This  is  a  suit  in  equity,  brought  on  the  twenty-first  day  of  April,  1883,  by 
the  plaintiff,  Julia  Shark^,  af^nst  the  defendants,  the  administrator  and 
heirs  at  law  of  Catherine  McLaughlin,  deceased;  the  principal  object  of  which 
Is  to  obtain  a  decree  giving  pla&tiff  the  atatuB  of  an  adopted  child  of  James 
McLaughlin  and  the  said  Oatherine  McLaughlin,  his  wife. 

Plaintiff  states  in  her  petition  that,  when  she  was  an  infiint  of  about  the 
age  of  four  years,  and  to-wit,  on  or  about  the  first  day  of  January,  18^,  said 
James  and  Catherine  McLaughlin  took  her  from  her  mother's  care,  her  fother 
having  previously  deceased,  and  placed  her  in  their  household,  promising 
plaintiff's  mother  that  they  would  provide  and  care  well  for  her,  and  adopt 
ber  as  their  child,  and  leave  her  their  property  at  their  death ;  that  from  that 
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time  on  until  the  death  of  the  said  James,  about  the  year  1876,  plaintiff  con- 
tinued  to  reside  in  their  household ;  was  told  bj  said  James  and  Catherine  that 
she  was  their  legally  adopted  child,  and  would  inherit  their  property;  that  so 
soon  as  she  was  large  enough  she  was  put  out  at  service  in  a  store  in  the  city 
of  St.  Louis,  all  of  her  wages  being  collected  and  appropriated  by  said  James 
and  Oatherine;  that  she  ^dded  a  willing  obedience  to  the  said  James  and 
Catherine  under  the  impression  that  she  was  their  legally  adopted  child;  tliat, 
after  the  death  of  said  James  and  the  publication  of  his  will,  it  was  ascertained 
that  he  had  willed  to  plaintiff  one-half  of  his  whole  estate,  but  afterwards,  by 
codicil,  revoked  the  bequest,  leaving  his  entire  estate  to  said  Catherine,  the 
property  so  willed  being  all  that  the  said  Catherine  died  seized  and  possessed 
•of;  that  plaintiff  was  informed  by  the  said  Catherine  that  said  codicil  was 
written  because  the  said  James  feared  that,  becoming  independent  by  reason 
of  said  bequest,  plaintiff  might  refuse  to  longer  recognize  the  relationship  of 
adopted  child,  and  leave  the  household  and  society  of  the  said  Catherine;  that, 
after  the  death  of  said  James,  plaintiff  still  continued  under  the  same  condi- 
tions to  live  in  the  household  of  said  Catherine;  that  she  was  by  the  said  Cath- 
erine held  out  to  the  world  as  her  adopted  child,  and  was  by  said  Catherine 
repeatedly  told  that  she  was  her  legally  adopted  child,  and  would  inherit,  by 
reason  thereof,  all  of  her  property.  Plaintiff  further  states  that  the  defend- 
ants were  all  of  age  prior  to  the  death  of  said  Catherine,  and  all  resided  in  the 
city  of  St.  Louis,  Missouri,  and  were  visitors  at  the  house  of  said  Catherine, 
and  had  full  knowledge  of  the  relationship  existing  between  said  Catherine 
and  plaintiff,  and  were  frequently  told  that  plaintiff  was  her  adopted  child, 
and  the  expectations  of  plaintiff  the  defendants  acquiesced  in  and  acknowl- 
edged. Plaintiff  states  that,  after  the  death  of  said  tfames,  she  still  continued 
in  said  service  in  a  store  in  the  city  of  St  Louis,  aforesaid,  the  said  Catherine 
receiving  and  appropriating  all  of  her  wages;  that  she  also  did  all  of  the  sew- 
ing and  other  household  labor  for  said  Catherine,  and  continued  to  live  with 
and  serve  said  Catherine,  discharging  for  her  all  of  the  duties  commonly  dis- 
charged by  a  child  for  its  parent;  that  from  the  time  she  first  began  to  work 
in  a  store,  as  above  mentioned,  until  the  death  of  said  Catherine,  she  earned 
as  wages  the  full  sum  of  $5,000,  all  of  which  was  received  and  enjoyed  by 
said  James  and  Catherine,  and  that  her  services  in  the  household  were  worth 
more  than  the  board,  lodging,  and  clothing  given  her;  thai  she  rested  secure 
during  all  of  said  years  in  said  relationship,  yielded  all  of  the  affection  and 
obedience  due  from  a  child  to  a  parent,  at  all  times  supposing,  from  the  state- 
ments of  the  said  James  and  CiU;herine,  that  all  legal  requirements  had  been 
<X)mplied  with. 

Plaintiff  avers  that  said  Catherine  was  seized  with  a  spasm,  and  died  sud- 
-denly,  while  plaintiff  was  engaged  in  attending  to  her  duties  as  saleswoman 
as  aforesaid,  never  speaking  after  she  was  taken  with  said  spasm;  and  that 
after  her  death  it  was  found  that  she  died  wholly  intestate,  and  plaintiff 
then,  for  the  first  time,  learned  upon  Investigation,  that  no  formal  statutory 
deed  of  adoption  was  upon  record,  as  provided  by  law.  When  she  was  taken, 
as  aforesaid,  into  said  household,  she  was  of  too  tender  an  age  to  require  a 
formal  deed,  and,  after  growing  older,  trusted  entirely  to  the  statements  of 
the  said  James  and  Catherine  that  said  requirements  had  been  complied  with, 
and  did  not  know  anything  to  the  contrary.  Plaintiff  further  stotes  that  the 
defendants,  as  heirs  at  law  and  as  the  administrator  of  said  Catherine,  now 
deny  her  right  to  said  property  as  the  adopted  child  of  said  (>9ttherine;  deny 
that  the  facts  and  circumstances  hereinbefore  detailed  constitute  any  reason 
why  she  should  be  held  and  considered  as  an  adopted  child,  or  that  said  prop- 
erty, both  real  and  personal,  should  be  turned  over  to  her,  and  threaten  to 
take  and  appropriate  the  estate  of  said  Catherine  to  themselves.  Wherefore 
plaintiff  prays  that  a  decree  be  herein  entered  establishing  her  right  of  adop- 
tion, and  declaring  her  the  heir  at  law  by  virtue  of  the  adoption  of  the  said 


Mo.]  BHAREEY  9.  m'DERMOTT.  109 

Catherine,  and  tbe  heir  at  law  by  reason  of  the  said  premises,  and  for  all  other 
and  further  relief  as  the  facts  in  the  case  may  warrant  and  the  court  deem 
proper.  To  which  petition  there  was  a  demurrer,  on  the  ground  that  it  did 
not  state  tncta  sufficient  to  constitute  a  cause  of  action.  The  trial  court  sus- 
tained the  demurrer,  from  which  order  the  plaintiff  appealed  to  the  court  of  ap- 
peals, where  the  case  was  affirmed,  and  from  which  order  of  affirmance  the 
case  comes  here. 

Hf,  P.  Taylor  and  F.  Jf .  Bates,  for  appellant.  Broadhead  cfr  HaeuaaUry 
for  respondent. 

Bat,  J.  This  action  was  disposed  of  upon  a  demurrer  to  the  petition,  which 
is  of  considerable  length,  and  appears  in  full  in  the  opinion  of  the  St.  Louis  court 
of  appeals.  16  Mo.  App.  80.  The  correctness  of  the  ruling  of  the  ttial  court 
in  sustaining  the  demurrer,  and  entering  judgment  thereon  in  favor  of  the 
defendants,  which  was  afterwards  affirm^  in  the  court  of  appeals,  is  the  only 
question  now  involved  in  the  case. 

We  are  not  able  to  concur  in  the  view  of  the  petition  and  of  plaintiff's  rights, 
as  therein  declared,  adopted,  and  entertained  by  said  courts.  In  the  first 
place,  the  statute  of  frauds,  we  apprehend,  cuts  no  figure  in  the  case,  for  l^e 
reason  tiiat  it  appears  plaintiff  has  fully  performed  the  contract  on  her  part» 
and  the  same  has  iriso  been  performed  in  part  by  the  other  parties  thereto,  and 
to  the  extent  of  providing  f6r  and  maintaining  plaintiff  daring  said  years* 
Qupton  y.  Gi»pton^  47  Mo.  87;  Waat  v.  Bundy,  78  Mo.  407;  Anderaon  v. 
ShochUy,  82  Mo.  250.  Besides  this,  it  is  not  stated  in  the  petitiim  that  the 
alleged  agreement  was  verbal,  but  the  same  is  declared  on  without  stating 
whether  it  is  in  writing  or  not;  and,  where  this  is  so,  the  contract  is  presumed 
to  be  in  vmting.    Browne,  St.  Frauds,  §  505. 

Again,  the  £et  chat  the  suit  is  instituted  after  the  death  of  tbe  parties  mak- 
ing the  contract  is  not  important  in  determining  the  demurrer,  which  admits 
the  facts  stated,  and  from  which  it  appears  that  there  was  no  breach  of  the 
contract,  upon  which  the  plaintiff  could  maintain  any  action,  until  the  death 
of  the  said  parties,  and  each  of  them.  The  death  of  James  McLaughlin,  which 
occurred  in  1876,  did  not  g^ve  her  a  right  of  action  for  the  property,  as,  by  the 
terms  of  the  agreement,  it  was  to  be  left  to  her  at  their  death,  and  not  his ;  so 
that  until  the  death  of  the  survivor  of  them  no  right  of  action  thereon  existed 
in  her  fftvor.  So  far  as  the  original  contract  is  concerned,  it  is,  as  has  been 
pointed  out,  to  be  taken  as  the  contract  of  said  James  McLaughlin  alone,  the 
said  Catherine  being  then  under  the  disability  of  coverture ;  and  while  the  pe- 
tition may  indicate,  in  some  of  its  allegations,  that  said  Catherine  and  said 
plaintiff  both  supposed  plaintiff  had  been  adopted,  still  it  charges  *'th«t,  after 
the  death  of  said  James,  plaintiff  still  continued,  under  the  same  conditions, 
to  live  in  the  household  of  said  Catherine,"  which  means,  we  think, the  mut- 
ual or  reciprocal  conditions  of  the  original  agreement  made  between  said 
James  McLaughlin  and  the  mother  of  plaintiff.  There  are  other  allegations 
in  the  petition,  material  in  this  behalf;  such  as  that  the  said  James  McLaugh- 
lin revoked  the  will  in  plaintiff's  favor,  as  to  one-half  the  property,  by  said 
codicil,  devising  the  whole  to  said  Catherine,  which  she  took  under  the  will, 
and  that  this  was  done  to  avoid  making  plaintiff  independent,  and  to  secure 
the  continuation  of  said  services  and  relationship  of  plaintiff  to  said  Catherine 
after  his  death;  that  said  Catherine  thereafter  continued  to  hold  plaintiff  out 
to  the  world  as  her  adopted  child,  and  to  tell  her  she  would  inherit  the  prop- 
erty, and  continued  to  receive  and  appropriate  the  wages  of  plaintiff,  of  the 
alleged  value  of  92,500,  to  her  own  use  and  benefit,  while  the  plaintiff  on  her 
part  continued  at  the  same  time  to  be  obedient,  dutiful,  and  affectionate,  and 
to  do  the  family  sewing  and  household  labor,  and  such  other  duties  as  are 
commonly  done  by  a  child  for  a  parent.  So  that,  although  the  original  agree- 
ment may  not  have  been  binding  upon  her,  by  reason  of  her  coverture  at 
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the  time,  yet  the  facts  alleged  show,  we  think,  an  agreement  similar  in  sub* 
stance  and  effect  to  the  or^nal,  entered  upon  by  her,  after  becoming  discov- 
ert, upon  adequate  consideration,  which  she  has  held  and  enjoyed.  But,  if 
this  were  not  so,  yet,  under  the  facts,  the  wife's  right  and  title  to  the  prop- 
erty, under  the  will  of  her  husband,  would  in  equity  be  coupled  with,  if  not 
subordinate  to,  the  prior  or  paramount  charge  of  plaintiff's  equities  thereto 
under  said  contract  with  the  husband;  so  that  in  any  event  the  result  is  the 
same.  As  to  said  original  agreement,  it  clearly  i^jpears  from  the  petition 
that  in  January,  1862,  James  and  Catherine  McLaughlin  took  plaintiff,  then 
four  years  of  age,  from  her  mother,  then  a  widow,  upon  a  promise  made  to 
her,  which  was,  as  alleged,  '*that  they  would  provide  and  care  well  for  her, 
and  adopt  her  as  their  child,  and  leave  her  their  property  at  their  death. " 

As  between  parents  and  their  children,  a  natural  reUtion  of  this  sort  exists* 
independent  of  contract  between  them  to  that  effect,  and  similar  service  on 
the  part  of  the  child  will  not,  it  is  true,  give  any  right  to  a  will  in  his  favor, 
or  to  a  transfer  to  him  of  his  parent's  property;  and  it  may  be  conceded  that 
a  direct  agreement  to  that  effect  migh^  as  between  them,  be  non-enforceable 
for  want  of  consideration .  A  formal  deed  of  adoption  places  the  child  adopted* 
under  the  statute,  on  a  similar  footing,  in  all  respects,  as  to  the  person  exe- 
cuting the  deed,  which  the  child  has  by  law  against  lawful  parents.  If  the 
plaintiff  had  been  duly  adopted  by  the  McLaughlins,  as  was  promised,  we  do 
not  see,  as  is  held  by  the  court  of  appeals,  that,  under  .the  facts  disclosed, 
her  position  would  be  that  of  a  disinherited  daughter  first  by  the  father,  and 
afterwards  by  the  mother.  So  far  as  the  father  is  concerned,  she  would  be 
thus  disinherited,  as  his  will  was  drawn  in  favor  of  the  wife.  But  she  would 
be  the  heir  of  her  adopted  mother,  who*  after  taking  the  property  under  the 
will  of  her  husband,  died  intestate,  and  in  that  event  plaintiff  would  take 
under  the  law  as  provided  in  the  statute  of  descents.  But  the  tights  of  plain- 
tiff, if  any,  in  this  case,  do  not  spring  either  from  the  general  law  applicable 
to  parent  and  child,  nor  from  said  statute  authorizing  the  adoption  of  children, 
f6r  the  reason  that  plaintiff  was  not  the  daughter  of  these  parties  by  nature, 
nor  had  she  been  formally  adopted  by  them  by  deed  duly  executed  as  the  stat- 
ute requires.  Her  rights  in  the  premises,  if  any,  depend,  we  think,  entirely 
upon  said  agreement,  and  the  action  had  thereunder  by  the  parties  thereto. 
This  agreement  was  not  merely  and  solely  one  to  adopt  the  plaintiff,  but  was 
in  part  to  leave  plaintiff  the  property  at  their  death.  The  fact  that  the  parties, 
and  each  of  them,  may  have  failed  and  neglected  to  execute  it  so  far  as  the 
adoption  was  concerned,  should  not,  we  think,  exonerate  them  from  its  fur- 
ther obligation  to  transfer  their  prc^eity,  when  they  could  no  longer  use  it, 
to  plaintiff.  But,  if  the  plaintiff  is  without  the  etatue  of  an  adopted  child 
through  no  fault  of  her  own*  but  through  the  neglect  of  those  so  promising, 
this  is  only  additional  ground  for  the  enforcement  of  the  contract  as  to  the 
disposition  of  the  prop^ty,  if  the  necessary  equitable  fiiots  and  circumstances 
are  properly  alleged. 

The  question,  then,  is  whether  this  is  a  valid  agreement,  executed  upon 
sufficient  consideration,  and  whether,  being  wholly  performed  by  plaintiff,  a 
party  thereto,  she  is  not  entitled,  upon  the  death  of  said  James  taid  Catherine 
McLaughlin  without  performance  thereof  on  their  part,  to  a  specific  perform- 
ance of  the  contract,  and  to  hold  and  enjoy  the  property  so  contracted  for,  at 
their  death,  as  against  these  defendants,  who  are  the  brothers  and  sisters  of 
the  said  Catherine,  deceased.  If  such  a  contract  may  lawfully  be  made  by  the 
parties,  then  the  parties  defendant  to  this  suit  stand  in  ^e  relation  of  heirs 
at  law,  if  anything,  to  the  estate  of  the  decedent;  while  the  plaintiff,  having 
performed  the  services  and  yielded  the  obedience  required  of  her  by  the  con- 
tract, and  having  fulfilled  the  same,  has  the  paramount  claim  of  a  creditor  or 
equitable  owner  of  the  property  contracted  to  be  given  her  in  ooiui^eration  at 
her  said  services.  Digitized  by  GoOglc 
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We  see  no  valid  and  sufficient  reason  why  the  case  should  not  be  controlled 
by  the  principle  and  rule  laid  down  by  this  court  in  Wright  v.  Tinsley,  30 
Mo.  389;  GupUm  v.  Gupton*  47  Mo.  37;  and  Sutton  v.  Hayden,  62  Mo.  101. 
In  the  first  of  said  cases  just  cited  it  is  said  that  "on  principle  there  would 
«eem  to  be  no  ground  to  doubt  that  a  person  may  by  valid  agreement  renounce 
the  power  to  dispose  of  his  property  at  his  pleasure,  may  bind  himself  to  make 
a  will  in  a  particular  way  on  proper  considerations,  and  that  courts  of  equity 
would  enforce  such  agreements  under  proper  circumstances,  the  same  as  in 
other  cases  of  valid  contracts/'  In  the  case  at  bar  it  was  not  specified  in  said 
agreement  how  the  transfer  of  the  property  was  to  be  made;  but,  while  this 
is  true,  it  is,  we  think,  immaterial.  As  was  said  in  Sutton  v.  Hayden,  62 
Mo.  101:  "The  intention  to  transfer  the  property  is  the  chief  thing.  The 
method  by  which  the  intended  result  was  to  be  attained  was  wholly  imma- 
terial. The  contract  entered  into  might  well  have  been  discharged  by  deed 
or  will."  In  Gupton  v.  Gupton^  supra,  it  is  said:  "Contracts  like  the  one 
under  consideration  have  been  before  the  courts,  and  have  uniformly  been 
held  to  be  valid  when  partially  performed,  and  when  the  refusal  to  complete 
them  would  work  a  fraud  upon  the  other  party." 

The  cases  of  Vanduyne  v.  Vredand,  12  N.  J.  Eq.  142,  and  Davison  v. 
Davison,  13  N.  J.  Eq.  246,  are  both  very  similar  in  their  facts  to  the  present 
case,  and  in  these  cases  verbal  promises  of  the  owners  of  the  property  were 
enforced,  upon  the  grounds  that  the  services  and  support  contracted  for  had 
been  rendered.  Under  the  view  we  have  taken,  that  plaintiff^s  rights,  if  any, 
depend  upon  the  agreement  entirely,  the  absence  of  a  statute  of  adoption  in 
Xew  Jersey,  which  is  commented  on  by  the  court  of  appeals,  in  nowise  affects 
the  authority  of  those  decisions.  The  obligations  of  the  contract  in  question, 
as  of  others,  are  mutual;  but  the  peculiar  character  of  agreements  of  this 
sort,  it  is  said,  all  the  more  entitles  him  who  has  faithfully  performed  the 
service  and  care  to  his  stipulated  reward.  Gupton  v.  Gupton,  supra.  In 
this  class  of  cases  it  is  impossible  to  estimate  by  any  pecuniary  standard  the 
value  to  the  recipient  of  the  services  rendered,  and  such  services  are  not  de- 
signed or  intended  to  be  so  measured.  The  contract  is  originally  so  created 
that  the  consideration  which  the  party  receives,  cannot  be  returned,  and  after 
the  pei-formance  of  the  services  it  is  beyond  the  power  of  the  party  and  of  the 
eouits  to  restore  the  plaintiff  in  such  cases  to  the  situation  in  which  he  was 
before  the  contract  was  made.    Browne,  St.  Frauds,  §  463. 

The  objection  that,  under  the  facts  of  this  case,  a  decree  for  plaintiff  would 
be  in  effect  making  a  will  for  said  Catherine,  is  not,  we  think,  at  all  sound. 
This  the  court  may  not  do,  but  it  may  by  its  judgment,  under  this  state  of 
facts,  make  effectual  what  the  parties  have  themselves  agreed  upon,  and  that 
is  the  object  and  purpose  of  the  petition. 

Some  of  the  allegations  in  the  petition  would  indicate  its  principal  object 
or  purpose  to  be  to  obtain  a  decree  establishing  plaintiff's  right  of  adoption, 
and  declaring  her  heir  at  law  of  said  Catherine  McLaughlin  in  virtue  of  said 
adoption.  To  that  effeet  is  the  prayer  for  relief,  but  the  prayer  also  is  to  de- 
clare her  heir  at  law  oy  reason  of  the  premises, "  and  for  all  other  and  further 
reli^  as  the  facts  in  the  case  may  warrant,  and  the  court  deem  proper." 
Under  our  practice,  if  sufficient  fticts  are  stated  to  entitle  the  party  to  relief, 
the  contusions  of  law  the  pleader  may  draw  from  them,  and  the  particular 
relief  he  may  ask,  may,  if  necessary,  be  disregarded,  and  in  such  cases  the 
court  may  grant  any  relief  consistent  with  the  case  made  by 'the  plaintiff,  and 
embraced  within  the  issues.  Section  3688,  Rev.  St.  1879.  .  The  case  made  by 
the  petition  is,  we  think,  a  meritorious  and  equitable  one  throughout.  Dur- 
ing a  period  of  20  years,  the  plaintiff,  who  was  a  girl,  lived  with  the  said 
McLaughlins,  was  obedient,  dutiful,  and  affectionate,  paying  these  parties  all 
the  attention  due  from  a  child  to  parents,  and  which,  as  was  observed  in  Sut- 
ton V.  Hayden,  "money,  with  all  its  peculiar  potency,  is  powerless  to  pur- 
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chase,  '*  and  performed  in  all  that  time  the  labor  of  the  household,  and  did  the 
family  sewing,  and  gave  them  all  her  wages.  Said  James  McLaughlin,  after 
making  a  will  in  her  favor  as  to  one-half  of  his  property,  revoked  the  same, 
as  we  have  seen,  by  codicil,  to  avoid  making  her  independent,  and  to  secure 
a  continuance  of  the  relation  with  his  wife  after  his  death,  which  occurred  in 
the  year  1876.  Some  years  thereafter  said  Catherine  died  suddenly,  in  a 
spasm,  Intestate,  and  without  providing  for  this  plaintiff,  or  carrying  out  the 
said  agreement,  by  which  plaintiff  was  to  acquire  the  property  at  their  deaths 
and  the  whole  property,  augmented,  as  alleged,  to  the  sum  of  $5,000  by  lier 
own  earnings,  now  goes,  if  her  equitable  claim  on  the  property  is  not  en- 
forced, to  defendants,  who  it  is  alleged  were  residents  of  St.  Louis,  visitors 
at  the  house  of  said  Catherine,  and  were  aware  of  the  relations  between 
plaintiff  and  said  James  and  said  Catharine  McLaughlin,  and  of  plaintiff's 
expectations  thus  acknowledged,  and  acquiesced  therein. 

For  the  reasons  indicated,  the  petition  contains,  we  think,  a  good  cause  of 
action,  and  we  therefore  reverse  the  judgment,  and  remand  the  cause  for 
further  proceedings  in  conformity  thereto;  in  which  Judges  Shsrwood». 
Black  and  Brace  concur;  Norton,  C.  J.,  absent. 


Gordon,  Adm^r,  etc.,  v.  Bans. 

(Suprems  Court  of  Mi8$owi,    March  21, 18S7.) 

1.  Appral— Wmght  of  Evidbncr. 

Where  there  is  evidence  tending  to  snpport  the  verdict  of  a  Jury,  it  will  not  be  dia-- 
torbed  on  appeal.  * 

2.  HUBBAim  AKD  Wir»— AaTJBM UFTIAL  COITTBACr^PBOPSBTT  OF  WiFB. 

The  poaseasion  of  the  husband  of  the  wife's  property,  seonred  to  her  by  marriage- 
contract,  is  the  possession  of  the  wife.  He  is  ner  trustee^  and  can  reap  no  l>enent 
to  himself  from  the  use  of  the  property ;  nor  can  he  aoqmre  title  thereto  by  invest- 
ing the  same,  or  its  proceeds,  in  bis  own  name  withont  her  consent;  and  the  burden 
of  proof  is  on  him,  or  those  claiming  under  him,  to  show  such  consent. 
8.  Bavb— Lbgal  Titlb. 

Notwithstanding  the  marriage  contract  may,  by  its  terms,  exclude  the  husband's- 
marital  rights  to  the  wife's  separate  estate,  still  the  technical  legal  title  thereto  vesta 
in  the  husband  during  coverture;  but  in  equity  he  holds  it,  not  as  husband,  but  aa 
her  trustee,  and  upon  his  death,  by  operation  of  law,  his  marital  and  fiduciary  re- 
lations, rights,  and  powen  over  the  same  terminate,  and  the  property  thus  emand- 
paied  goes  at  once  to  the  wife,  and  not  to  his  administrator  or  heir. 
4.  LiMiTATioir  OF  AonoRB— Advbbbb  PoesBBSioir-— Essbhtial  ELBMsmn. 

When  a  husband  is  in  possession  of  property  belonging  to  his  wife  as  her  trustee, 
nothing  short  of  an  open  and  ezplidt  disavowal  anddisdalmer  of  a  holding  under- 
that  title,  and  assertion  of  title  in  himself  brought  home  to  the  wife's  knowledge, 
will  satisfy  the  law,  or  lay  a  foundation  for  the  operation  of  the  statute  of  limita- 
tions. 
6.  Appbai/— Habmlbbb  Bbbob— Ibtbbbooatobibb, 

The  refusal  of  an  application  by  plaintifi  for  leave  to  file  intenogatoriea  will  be- 
disreffarded  on  appeal,  where  plaintiff  examined  the  defendant  on  the  trial  touch- 
ing all  the  matters  and  things  contained  in  the  interrogatories,  and  plaintifi^s  rights 
do  not  apx>ear  to  have  been  prejudiced  by  such  refiisal. 

Appeal  from  circait  court,  Cole  county. 

Edwin  Silver  et  oZ.,  for  G.  W.  A.  Gordon,  administrator  at  the  estate  of 
W.  H.  £ans,  deceased,  appellant.  Smith  t&  KratUhoff  et  al.,  for  Maria  L. 
Eans,  respondent. 

Eat,  J.  This  was  a  proceeding  commenced  in  the  probate  court,  under 
sections  7,  10,  and  11,  Wag.  St.  p.  85,  to  discover  and  recover  alleged  assets . 
of  the  estate  of  deceased .  The  case  was  once  before  in  this  court,  (Eans^  AdrnW 
V.  Eans,  79  Mo.  53,)  where  it  w<is  held  that  the  proceeding  in  question  was 
available,  not  only  in  cases  where  the  assets  were  concealed  or  embezzled,  but 
also  where  they  were  openly  held  under  claim  of  title;  and  that  in-4he  latter 
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case  the  court  must  try  the  right  of  property  between  the  administrator  and 
the  claimant  The  circuit  court  on  appeal  having  dismissed  the  proceeding 
for  want  of  jurisdiction  in  the  probate  court,  its  judgment  in  that  behalf, 
when  here  before,  was  reversed,  and  the  cause  remanded  for  further  prooeed- 
ings  in  conformity  to  the  opinion  then  rendered.  The  facts  of  the  case  and 
the  contention  of  the  parties  fully  appear  in  79  Mo.,  supra,  to  which  refer- 
ence is  here  had,  and  need  not  again  be  restated  at  large;  and  on  a  retrial,  as 
shown  by  the  record,  the  facts  of  the  case  and  the  contention  of  the  parties 
are  substantially  the  same  as  when  here  before. 

In  the  course  of  that  opinion  the  court  use  this  language:  "In  the  case  at 
bar  the  question  between  the  administrator  and  the  defendant  was  as  to  the 
ownership  of  the  property  in  controversy.  The  plaintiff,  on  the  one  hand, 
claimed  that  permitting  the  husband  to  sell  said  property,  receive  the  money 
therefor,  and  use  the  same  in  his  business  during  the  period  of  time  and  in 
the  manner  indicated  by  the  facts  in  evidence,  was  of  itself  an  appointment 
and  disposition  of  the  property  by  the  wife  in  favor  of  thehusband  within  the 
meaning  of  the  marriage  contract  itself.  The  defendant,  on  the  other  hand, 
denies  this  position,  and  insists  that  where  there  is  a  marriage  contract  like 
this  between  husband  and  wife,  and  no  trustee  is  appointed  by  the  instru- 
ment itself,  the  law  makes  the  husband  trustee  for  the  wife,  and,  like  any 
other  trustee,  the  husband  can  reap  no  benefit  to  himself  by  the  use  of  the 
property,  or  acquire  title  thereto  by  investing  the  same  or  its  proceeds  in  his 
own  name,  without  her  assent  thereto  and  therefor,  and  that  in  point  of  fact 
she  made  no  such  appointment  or  disposition,  and  the  property  and  its  pro- 
deeds  are  still  rightfully  hers.  Whether  the  property  has  been  thus  appointed 
or  disposed  of,  or^till  remains  the  separate  property  of  the  wife  as  contem- 
plated by  the  marriage  contract,  is  at  most  a  question  of  intent  and  fact,  to  be 
found  by  the  jury  or  the  court,  accordingly  as  the  same  is  tried,  under  all  the 
facts  and  circumstances  in  evidence,  in  connection  with  the  marriage  con- 
tract itself."  The  court  then  proceeds  to  decide  in  that  opinion  that  the  pro- 
bate court  had  jurisdiction  to  hear  and  determine  the  cause  in  the  summary 
manner  pojpted  out ;  that  it  was  error  in  the  circuit  court  on  appeal  to  dis- 
miss the  complaint  for  want  of  jurisdiction;  and  that  it  should  have  pro- 
ceeded to  hear  and  decide  the  question  under  proper  instructions  or  declarar 
tions  of  law»  applicable  to  the  case  made  by  the  facts  as  they  shall  appear  in 
evidence  at  the  trial. 

It  thus  appears  that,  when  the  case  was  here  before,  the  court  virtually 
made  two  rulings  in  the  case:  one,  upon  elaborate  consideration,  to  the  effect 
that  the  probate  court  had  jurisdiction  to  hear  and  try  the  cause ;  and  the  other 
to  the  effect  that  it  was  a  question  of  ** intent  and/act,^*  to  be  found  by  the 
jury  under  proper  instructions  upon  all  the  evidence,  whether  the  property  bad 
been  thus  appointed  or  disposed  of  by  the  wife  in  favor  of  the  husband  as  con- 
tended by  the  administrator,  or  whether  it  was  still  the  ''separate  property'^ 
of  the  wife,  as  contemplated  by  the  marriage  contract  and  claimed  by  the  de- 
fendant. For  these  reasons,  and  for  that  purpose,  the  judgment  was  reversed, 
and  the  cause  remanded  for  further  |m)ceedings  in  conformity  to  that  opinion. 

Upon  a  retrial,  as  shown  by  the  record,  the  facts  of  the  case  and  the  con- 
tentions of  the  parties,  with  unimportant  variations,  were  substantially  the 
same  as  when  the  case  was  here  before,  and  the  ruling  of  the  court  on  the  first 
point,  as  to  the  jurisdiction  of  the  probate  court,  when  the  case  was  her^  be- 
fore, must  now  be  taken  and  held,  so  far,  at  least,  as  this  case  is  concerned,  as 
the  law  of  the  case. 

As  to  the  second  point,  as  shown  by  the  record,  the  contemplated  retrial 
has  been  had,  and  the  question  of  intent  and  fact  has  been  found  by  the  verdict 
of  a  jury  in  favor  of  the  defendant,  upon  substantially  the  same  state  of  facts 
and  the  same  contention  of  the  parties  as  when  the  case  was  here  before,  with 
only  such'variations  and  unimportant  exceptions  hereafter  noticed,  under 
v.4s.w.no.2 — 8 
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the  following  instractions;  and  it  only  remains  to  be  determined,  except  as 
hereinafter  stated  in  that  behalf,  whether  those  instructions  properly  and  fairly 
submitted  that  question  to  the  jury.    Those  instructions  are  as  follows: 

For  the  plaintiff,  the«ourt  gave  the  following:  "(1)  The  court  instructs  the 
jury  that  it  they  b^eve,  from  the  evidence  in  the  case,  the  goods,  chattels, 
money,  papers,  and  evidence  of  debts  mentioned  in  the  evidence,  and  in  con- 
troversy in  this  case,  belonged  to  Wm.  H.  Eans  at  the  time  of  his  death,  and 
are  a  part  of  his  estate,  and  that  defendant  has  them  in  her  possession,  or  un- 
der her  control,  they  will  find  the  issue  for  the  plaintiff." 

The  court  of  its  own  motion  gave  the  following: 

'*(2)  The  court  instructs  the  jury  that  although  the  marriage  contract  read 
in  evidence  reserves  to  defendant  a  separate  estate  in  the  property  described 
in  the  contract,  and  In  the  increase  and  proceeds  thereof,  still  that  imder  the 
law  tlie  defendant  bad  full  power  and  right  to  give  said  property,  its  increase, 
proceeds,  or  the  money  arising  from  its  sale,  to  Wm.  H.  Eans,  and  had  the 
power  and  right  to  permit  him  to  appropriate  the  same  as  his  own;  and  there- 
fore, if  the  jury  believe  from  the  evidence  in  the  case  that  the  property  de- 
scribed in  said  marriage  contract  was  sold  by  defendant  and  Wm.  H.  Eans 
jointly,  or  by  the  latter  with  defendant's  knowledge  and  acquiescence,  and  that 
said  Wm.  H.  Eans  did  receive  and  appropriate  the  money  or  moneys  arising 
from  said  sales  with  the  knowledge  and  concurrence  of  defendant,  and  with 
the  intent  on  her  part  that  the  same  should  become  his  property,  then  the  de- 
fendant is  not  entitled  to  have  or  recover  the  same,  and  the  jury  will  so  find. 

'*(3)  The  court  instructs  the  jury  that  if  they  bdieve  from  the  evidence  in 
the  case  that  the  property  and  money  owned  and  held  by  the  defendant  in  her 
own  name  at  the  time  of  her  marriage  with  Eans,  and  charged  to  her  sole  and 
separate  use  by  an  antenuptial  contract,  was  sold  and  disposed  of  with  the 
assent  of  the  defendant,  and  with  her  consent  invested  and  reinvested  in 
other  property  in  the  name  of  W.  H.  Eans,  with  intent  on  the  part  of  the  de- 
fendant that  the  same  should  become  his  property,  and  was  so  held  and  in- 
vested in  his  name  at  the  time  of  his  death,  then  they  will  find  this  issue  for 
the  plaintiff.  ^ 

"(4)  If  the  jury  believes  from  the  evidence  that  the  original  estate  men- 
tioned in  the  marriage  contract,  with  its  increase,  rents,  and  profits,  was  lost 
in  the  emancipation  of  slaves,  the  burning  of  the  mill  referred  to  in  the  evi- 
dence, and  in  other  business  adventures,  and  that  the  property  in  controversy 
is  a  new  estate,  created  alone  by  the  exertion  of  Wm.  H.  Eans,  or  by  said 
Eans  and  wife  after  their  marriage,  then  the  jury  will  find  the  issues  for  the 
plaintiff. 

"  (5)  The  court  instructs  the  jury  that,  in  determining  the  question  whether 
defendant  permitted  Wm.  H.  Eans  to  receive  and  appropriate  the  property  and 
money  in  controversy  with  the  intent  for  him  to  have  it  as  his  own,  the  jury 
should  take  into  consideration  all  the  facts  and  circumstances  in  evidence,  in- 
cluding the  ads  and  conduct  of  said  Eans  and  defendant  in  and  about  said 
property. 

*'(6)  The  court  instructs  the  jury  that,  in  order  to  find  for  the  plaintiff,  it 
is  not  necessary  for  them  to  believe  or  find  defendant  guilty  of  embezzlement, 
but  simply  that  she  is  wrongfully  withholding  property  belonging  to  the  estate 
of  Wm.  H.  Eans." 

To  which  the  plaintiff  at  the  time  excepted.  The  court  also  gave  the  fol- 
lowing instructions  on  the  request  of  defendant,  to  which  the  plaintiff  also 
excepted: 

**(4)  The  jury  are  instructed  that  the  legal  effect  of  the  antenuptial  con- 
tract ia  evidence  was  to  preclude  the  marital  rights  of  William  H.  Eans  from 
attaching  to  the  property  described  in  said  contract,  its  increase,  income,  prof- 
its, rents,  interest,  and  proceeds,  or  any  other  property  acquired  with  the  pro- 
ceeds of  said  property,  or  into  which  the  same  was  converted;  and  the  fact 
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that  she  permitted  said  Eans  to  put  such  property  in  his  own  namef«  and  to 
handle  and  use  the  same,  did  not  make  said  Eans  the  owner  thereof,  unless, 
at  the  time  she  did  so,  she  intended  to  give  said  property  to  said  Eans,  and  to 
make  him  the  owner  thereof,  and  the  burden  of  proving  such  intention  is 
upon  the  plaintiff. " 

"(6)  Before  the  jury  can  find  for  the  plaintiff,  they  must  be  satisfied,  by  a 
preponderance  of  the  evidence,  that,  after  the  making  of  the  marriage  con- 
tract and  contracting  the  marriage  between  Wm.  H.  Eans  and  the  defendant, 
Wm.  H.  Eans  took  possession  of  the  said  property,  claiming  the  same  as  his 
own,  and  denying  the  rights  of  the  defendant  under  said  contract,  and  that 
Mrs.  Eans  had  actual  knowledge  of  such  claim  and  denial,  and  consented  and 
agreed  to  such  claim  and  denial  on  the  part  of  Eans,  and  intended  that  Eans 
should  be  thereafter  the  sole  owner  of  said  propev^ty,  and  that  she  should  re- 
lease her  rights  under  said  marriage  contract." 

"(8)  Although  Mrs.  Eans  may  have  permitted  Wm.  H.  Eans  to  take  pos- 
Besslon  of  the  property  she  had  at  the  time  of  their  marriage,  and  to  use,  sell, 
and  dispose  of  the  same,  and  to  invest  the  proceeds  thereof,  and  to  do  busi- 
ness with  the  same  in  his  own  name,  yet,  unless  this  was  done  with  the 
understanding  and  intention,  on  the  part  of  Mrs.  Eans,  that  Wm.  H.  Eans 
should  become  the  owner  of  said  property,  and  that  she  should  thereafter  hav^ 
no  other  or  further  rights  under  said  marriage  cohtract,  the  Jury  must  find 
for  the  defendant. 

"(^9)  The  Jury  are  instructed  that  this  is  not  a  suit  to  recover  the  value  of 
services  rendered  by  Eans  in  caring  for  the  property  of  his  wife,  or  in  man- 
aging her  interests,  and  they  cannot  in  this  proceeding  find  for  the  plaintiff 
for  such  services. 

"(9})  Although  part  of  the  property  described  in  the  marriage  contract 
was  destroyed  or  lost,  yet  if  the  property  now  sued  for  consist  of  increase.  In- 
come, proceeds,  profits,  or  interest  of  any  part  of  said  original  property  into 
which  the  same  was  converted  by  sale  or  otherwise,  such  destruction  or  loss 
alone  will  not  authorize  the  plaintiff  to  recover." 

The  plaintiff^s  instructions  asked  and  refused  (except  those  in  reference  to 
the  statute  of  limitations,  to  be  noticed  hereafter)  were  either  supplied  by  or 
contradictory  to  those  given  in  the  case,  and  need  not  be  further  noticed. 

An  inspection  of  the  instructions  thus  given  shows  that  they  are  explicitly 
directed  almost  solely  and  exclusively  to  the  question  of  intent  and  fact  men- 
tioned in  the  former  opinion  on  that  subject;  and,  in  our  opinion,  they  fairly 
and  properly  submitted  that  question  to  the  jury.  That,  manifestly,  is  the 
controlling  question  in  the  case.  The  jury  found  the  issue  thus  presented 
for  the  defendant.  That  there  was  ample  evidence  tending  to  support  their 
verdict  there  can  be  no  question.  In  such  cases  our  uniform  rule  is  not  to 
disturb  the  verdict  so  found. 

If  the  rule  contended  for  by  plaintiff's  counsel,  both  at  the  former  and  the 
latter  trial,  and  here  insisted  on  in  his  brief,  is  to  prevail  in  cases  like  the 
present,  the  marriage  contract^  intended  to  exclude  the  marital  rights  of  the 
husband,  and  preserve  the  property,  with  its  increase  and  proceeds,  to  the 
wife,  from  the  control,  possession  or  misappropriation  by  the  husband,  would 
become  a  snare  and  a  fraud,  and  operate  to  defeat  the  express  object  of  its 
creation  and  execution.  By  law,  in  such  cases,  the  husband  i&  constituted 
trustee  for  the  wife,  and,  as  such,  usuallv  and  properly  manages  and  controls 
her  property.  In  such  cases  his  possession  is  her  possession,  and,  like  any 
other  trustee,  he  can  reap  no  benefit  to  himself  by  the  use  of  the  property,  or 
acquire  title  thereto  by  investing  the  same  or  its  proceeds  in  his  own  name, 
without  the  assent  of  the  wife  thereto  and  therefor.  Why  should  he?  Man- 
ifestly, such  use  and  investment  of  property,  of  itself,  and  without  more,  is 
not,  as  claimed  by  plaintiff,  an  appointment  or  disposal  of  the  property  within 
the  meaning  of  the  marriage  contract,  unless  it  further  appears  that  it  was  so 
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done  with  the  assent  of  the  wife,  and  for  that  purpose.  Why  should  or  how 
can  the  wife  be  divested  of  her  property,  without  her  intent  so  to  part  with 
it  ?  In  such  cases  the  burden  of  proving  that  fact  rests  with  the  party  alleging- 
the  same,  and  seeking  the  benefit  thereof.  This  is  the  fair  import  of  the  in^ 
structions,  and  we  think  the  question  at  issue  was  thereby  fairly  and  proi»erly 
submitted  to  the  jury,  and  their  decision  is  and  ought  to  be  conclusive  upon 
us.  These  positions  are,  we  think,  abundantly  sustained  by  the  numerous, 
authorities  cited  in  the  brief  of  defendant's  counsel,  among  which  may  be  cited 
the  following:  2  Perry,  Trusts,  §  666;  also  Id.  §§  652,  664;  Gover  v.  OfMngs^ 
16  Md.  91.  99;  2  Bish.  Mar.  Wom.  §8  116, 182;  Blanchard  v.  mood,2  Barb. 
352;  8trong  v.  Skinner,  4  Barb.  546;  Baldwin  v.  CarUr,  17  Conn.  201; 
2  Kent,  Comm.  162;  Hook  v.  Dyer,  47  Mo.  214, 218, 219;  Bank  of  U.  8.  v.  Lee^ 
13  Pet.  107-118;  Crenshaw  v.  Anthony,  Mart  &  Y.  110;  and  Murray  v.  Foxr 
11  Mo.  566,  568-565. 

In  the  latter  case  of  Murray  y.  Fox,  11  Mo.  556,  (s.  p.)  at  pp.  568-565^ 
there  is  much  in  conmion  with  the  case  at  bar  as  to  the  facts  and  conduct  of 
the  wife  and  husband  in  reference  to  the  trust  property,  and  also  as  to  the 
contentions  of  the  parties  to  that  suit  and  this,  as  well  as  in  the  rulings  and 
reasoning  of  the  court  in  that  case  and  in  the  one  at  bar,  except  that  in  that 
case  the  contest  was  between  ttie  creditor  of  the  husband  and  the  wife,  while 
in  this  the  controversy  is  virtually  and  practically  between  the  heir  of  the  hus* 
band  and  his  widow.  The  language  of  the  case  of  Bank  of  JJ.  8.  v.  Itee,  13- 
Pet.  107-118,  and  also  that  of  the  Tennessee  court  in  the  case  of  Crenshaw  v» 
Anthony,  Mart.  &  Y.  110,  approvingly  quoted  in  the  case  of  Murray  v.  Fox^ 
supra,  is  also  worthy  of  consideration  as  applicable,  to  a  great  extent,  to  the- 
case  at  bar.  The  concluding  remark  of  the  court  in  the  case  of  Murray  v. 
Fox,  stipra,  is  striking,  and  to  the  effect  that,  if  the  harsh  rule  contended  for 
shall  prevail,  the  wife  must  either  abandon  her  property  to  save  her  husbands 
or  abandon  her  husband  to  save  her  property;  and  then  adds  that  "such  doc- 
trine cannot  receive  the  sanction  of  any  judicial  tribunal  in  this  land." 

The  noticeable  differences  between  the  record  now  before  us  and  when  here 
before  are  as  follows:  In  the  former  it  affirmatively  appeared  that  the  estate 
owed  no  debts  remaining  unpaid ;  that  the  widow  had  paid  the  debts.  In  the 
present  there  is  no  express  testimony  on  that  point,  but  it  is  apparent,  we 
think,  from  the  entire  record,  that  that  fact  was  taken  for  granted.  The  plain- 
tiff is  the  administrator,  the  son-in-law  of  the  intestate's  husband,  and  a  wit- 
ness in  the  cause;  but  nowhere  in  his  testimony  does  he  say  or  pretend  that 
there  were  any  unpaid  debts  or  creditors,  and  the  record  nowhere  or  in  any 
manner  shows  or  intimates  any  such  thing;  no  allowances  against  the  estate 
anywhere  appear,  although  the  time  for  presenting  the  same  was  long  past; 
from  all  which,  it  is,  we  think,  fair  to  presume  that  no  debts  or  creditors  Q]c- 
ist,  and  that  this  contest  is  a  struggle  solely  between  the  heir  of  the  husband 
and  his  widow,  and  exclusively  for  the  prop^ty  of  the  wife  mentioned  in  the 
marriage  contract,  and  its  proceeds.  The  former  record,  while  it  showed 
that  the  wife  had  knowledge  that  the  husband  was  conducting  and  managing 
all  the  business  operations  in  his  own  name,  yet  it  failed  to  show  any  express 
assent  or  dissent  on  her  part  to  this  mode  of  managing  and  conducting  the 
same.  Nor  did  it  show  any  express  claim  by  the  husband  that  the  property 
in  question  was  his,  and  not  that  of  the  wife.  On  these  points  the  present 
record  shows  that  the  wife  in  her  testimony  used  this  language:  "I  never  in- 
tended to  give  Mr.  Eans  my  property.  I  expected  to  hold  it  as  my  own.  He 
did  not  ask  it;  he  did  not  claim  it.  *  *  *  It  was  never  my  intention  to- 
give  Eans  the  property.  I  did  not  know  how  the  deeds  were  made.  Mr.  Eans. 
never  claimed  the  property  was  his  in  my  presence.*'  On  the  other  hand,  the 
plaintiff,  Gk)rdon,  in  his  evidence  uses  this  language:  *'Eans  exercised  full 
control  over  everything  during  the  marriage,  and  claimed  all  the  property  as 
his  own.    Eans  never  did  business  in  any  other  name  here  than  hiaown.  "j  W* 
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H.  Short,  at  the  close  of  all  the  evidence,  being  recalled  hj  the  plaintiff,  testi- 
fied: "The  understanding  with  me  was  that  all  thej)ropert7  was  W.  H.  Bans' ; 
he  called  it  his."  This  is  all  the  ea>pre88  evidence  in  the  present  record  on 
that  point.  But  neither  the  plaintiff,  Gordon,  nor  the  witness  Short,  said  or 
pretended  that  this  claim  of  the  husband  was  brought  home  to  the  knowledge 
^  the  defendant.  These  differences  we  think  do  not  in  the  slightest  change 
the  chiuracter  of  the  controversy  then  and  now,  or  the  principles  of  law  by 
which  it  should  be  decided.  The  case  made  by  both  records  in  all  material 
aspects  is  substantially  the  same. 

The^ommon-law  rule,  well  established  by  the  authorities  already  cited,  is, 
as  heretofore  indicated,  to  the  effect  that,  notwithstanding  the  maiTiage  con- 
tract may  by  its  terms  exclude  the  husband's  marital  rights  to  the  wife's  sep*- 
arate  estate,  stUl  the  technical  legal  title  thereto  vests  in  the  husband  during 
coverture;  but  that  in  equity  he  holds  it,  not  as  husband,  but  as  her  trustee; 
and  that  upon  his  death,  by  operation  of  law,  his  marital  and  fiduciary  rela- 
tions, rights,  and  powers  over  the  same  terminate,  and  the  property  thus 
emancip^ed  goes  at  once  to  the  wife,  and  not  to  his  administrator  or  heir.  2 
Bish.  Mar.  Wom.  §  116;  2  Barb.  852,  supra.  The  marital  common  law,  as 
we  have  seen,  would  have  vested  the  technical  legal  title  to  the  promissory 
notes,  certificates  of  bank  deposits  and  bank  stock,  accounts,  and  the  like  in 
the  husband,  whether  taken  in  the  name  of  the  wife  or  husband;  and  the  act 
of  the  husband  in  taking  them  in  his  own  name  could  do  nothing  more,  or 
•change  the  rule  of  law  in  that  behalf.  In  either  case,  as  we  have  seen,  the 
husband  is  but  the  trustee  for  the  wife,  and  under  the  law  can  take  no  bene- 
fit to  himself,  or  acquire  any  title  to  the  trust-estate  hostile  to  his  wife,  the 
beneficiary  in  the  trust.  Chmmley  v.  Wehh,  44  Mo.  444;  Rea  v.  Copelin,  47 
Mo.  76;  ffook  v.  Dyer,  Id.  214;  Clark  v.  Maguire,  16  Mo.  302;  Freeman  v. 
Freeman,  9  Mo.  772. 

This  case  is  distinguishable,  in  an  important  particular,  from  that  of  Hook 
V.  Dyer,  47  Mo.  214,  218,  219.  In  the  latter  case,  Mrs.  Dyer,  while  trustee 
for  others,  was  also  one  of  the  beneficiaries  in  the  trust-estate.  In  the  case  at 
bar,  the  husband,  so  far  as  the  trust  property  was  concerned,  which  is  really 
the  object  of  the  suit,  was,  in  legal  contemplation,  a  dry  trustee,  with  no  bene- 
ficial Interest  in  the  property  mentioned  in  the  marriage  contract,  and  from 
which  he  was  thereby  expressly  excluded  from  all  beneficial  interest. 

Plaintiff's  refused  instructions,  designed  to  show  title  by  limitation,  and 
for  the  refusal  of  which  error  is  assigned,  are  as  follows: 

"(5)  If  the  jury  believe  from  the  evidence  that  said  Wm.  H.  Eans  was  in 
the  open  and  notorious  possession  of  the  property  in  controversy,  claiming  it 
as  his  own,  for  more  that  five  years  next  before  his  death,  they  will  find  the 
issue  for  the  plaintiff. 

"(6)  If  the  jury  believe  from  the  evidence  that  said  W.  H.  Eans  was  in  the 
open  and  notorious  possession  of  the  property  in  controversy,  claiming  it  as 
his  own,  for  more  than  ten  years  next  before  his  death,  then  they  will  find  the 
issue  for  the  plaintiff."  • 

These  instructions  are  clearly  inapplicable  to  the  facts  in  evidence.  They 
omit  all  reference  to  the  fiduciary  relations  existing  between  the  husband  and 
wife,  to  the  conceded  fact  that  he  was  her  trustee  in  reference  to  said  property, 
and  that  his  possession  in  its  origin  was  friendly  and  in  subordination  to  her 
title  as  the  true  owner,  or  that  his  alleged  adverse  claim  and  holding  was  in 
any  manner  clearly  and  distinctly  brought  home  to  her  notice.  For  these  rea- 
sons, if  for  no  other,  they  were  properly  refused.  The  rule  in  all  such  cases 
is  to  the  effect  "that,  when  a  paity  is  in  possession  of  property  in  privity  with 
the  rightful  owner,  nothing  short  of  an  open  and  explicit  disavowal  and  dis- 
claim of  a  holding  under  that  title,  and  assertion  of  title  in  himself,  brought 
home  to  the  owner,  will  satisfy  the  law,  or  lay  a  foundation  for  the  operation 
of  the  statute  of  limitations. ''    ffamtltan  v.  Boggess,  63  Mo.  233 ;  Bud  v.  Col- 
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lins,  69  Mo.  129, 189;  Wilkeraon  v.  Thompson,  82  Mo.  317;  Tyler,  Ej.  876; 
and  other  cases  cited  in  brief  of  defendant's  counsel. 

It  is  said  the  trial  court  erred  also  in  refusing  to  permit  plaintiff  to  file  cer- 
tain written  interrogatories.  The  offer  does  not  appear  to  have  been  in  proper 
time;  and,  even  if  it  had,  the  error,  if  such  it  was,  was  not  such  as  to  war- 
rant a  reversal,  especially  as  the  plaintiff  thereupon  proceeded  to  examine  and 
question  the  defendant  on  oath  touching  all  the  matters  and  things  contained 
in  said  interrogatories.  It  does  not  appear  that  any  error  was  thereby  com- 
mitted materially  affecting  the  merits  of  the  action  to  the  prejudice  of  plain- 
tiff. Unless  that  appears,  we  are  not  authorized  to  reverse  for  that  rdhson. 
Seption  3775,  Rev.  St.  1879. 

It  only  remains  to  consider  plaintiff's  eighth  instruction,  and,  in  that  con- 
nection, the  title  deeds  to  the  realty  and  the  husband's  watch.  The  eighth 
instruction  is  as  follows :  "  (8)  The  court  instructs  the  j ury  that,  on  the  plead- 
ing and  evidence,  they  should  find  for  the  plaintiff." 

Of  tlie  title  deeds  it  is  sufficient  to  say  that  as  they  pertain  to  the  realty,, 
which,  under  the  facts  of  this  case,  is  in  no  way  within  the  scope  of  this  pro- 
ceeding or  affected  thereby,  it  is  not  apparent  how  the  ruling  as  to  the  titla 
deeds  materially  affected  the  merits  of  the  action  to  plaintiff's  prejudice. 

As  to  the  husband's  watch,  conceding  it  to  be  his,  as  the  evidence  shows,, 
this  objection,  under  the  circumstances,  has  the  appearance  of  an  af  ter-thought.^ 
In  no  fair  or  just  sense  can  it  be  said  to  have  been  the  subject-matter  of  the- 
suit.  It  is  not  mentioned  in  the  complaint,  in  any  of  the  instructions  asked 
or  refused,  nor  in  the  motion  for  a  new  trial;  and  it  is  manifest,  from  the  en- 
tire record  and  contentio;i  of  the  parties,  that  the  real  subject-matter  of  the 
suit  was  to  recover  the  separate  estate  of  the  wife  reserved  to  her  by  the  ante- 
nuptial  marriage  contract,  and  its  proceeds,  but  claimed  by  the  plaintiff,  at 
every  stage  of  the  proceedings,  to  have  become  the  absolute  property  of  the- 
husband,  by  reason  of  the  alleged  conduct  and  course  of  dealing  of  the  hus- 
band and  wife  in  reference  thereto.  This  is  the  burden  of  the  whole  proceed- 
ing. But,  as  a  last  resort,  it  is  insisted  in  this  court  for  the  first  time  that 
the  administrator  was  certainly  entitled  to  judgment  for  delivery  of  the  watch 
of  the  husband,  and  that  the  court  therefore  erred  in  refusing  to  direct  a  find- 
ing for  the  administrator  as  requested  in  instruction  No.  8.  Instruction  No. 
8,  as  asked,  manifestly  contemplated  that  the  jury  should  find  for  pls^ntiff  a» 
to  the  whole  case.  If  the  plaintiff,  at  the  time,  really  intended  and  sought  a 
recovery  of  the  husband's  watch  by  instruction  8,  why  did  he  not  specifically 
call  the  court's  attention  to  the  watch  by  name,  and  ask  that,  as  to  it  at  least, 
the  plaintiff  was  entitled  to  a  recovery.  If  that  was  what  he  really  meant,  and 
he  had  so  informed  the  court,  it  doubtless  would  so  have  directed.  It  does  not 
appear,  however,  that  that  question  was  ever  passed  upon  by  the  trial  court 
by  said  instruction  8,  or  otherwise;  and,  if  it  had  been,  the  court's  attention 
should  have  again  been  called  to  it  by  the  motion  for  a  new  trial.  But  this 
was  not  done.  There  is  manifestly  no  merit  in  the  objection,  and  no  error  in 
the  record  on  that  account. 

Finding  no  error  in  the  record,  the  judgment  of  the  trial  court  is  therefore 
aifirmed;  in  which  Norton,  G.  J.,  and  Black,  J.,  concur;  Sherwood,  J., 
dissents ;  Brace,  J.,  expressing  his  views  separately. 

Brace,  J.  I  cannot  concur  in  so  much  of  the  foregoing  opinion  as  sanc- 
tions the  doctrine  that  in  this  proceeding,  under  sections  7,  10,  and  11,  Wag. 
St.  p.  85,  the  probate  court  had  jurisdiction  to  try  and  determine  the  right  of 
the  administrator  and  the  defendant  in  the  property  in  controversy,  openly 
held  and  claimed  by  her  under  color  of  right  as  her  .separate  estate. 
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State  «.  Phelps. 

iSuprema  Court  qf  Mtuouri.    March  21,  1887.) 

1.  GBXMIKAL  P&ACnCB— WXTVBBBi— COMPETXKCY--IirDOB8KlCXST  ON  InOIGTMENT. 

Witnesses  other  than  those  whose  names  are  indorsed  on  theindiotment  mav,  by 
the  express  provision  of  Rev.  St.  Mo.  2 1802,  be  examined  by  the  state  at  the  tiial. 

2.  LukSCSSY— POSSBBSION  OF  SlOLSN  GOOM— EyIPENOB. 

Where  part  of  the  stolen  goods  are  fotind  in  possession  of  a  woman  whom  defend- 
ant claims  to  be  his  wife,  shortly  after  the  taking,  evidence  of  the  snbseqnent  find- 
ing  of  the  remainder  60  yards  from  the  place  where  the  first  finding  was  made,  held 
competent  in  connection  with  other  iacts  tending  to  oonneot  defendant  with  the 
larceny. 

3.  SaIIX— JOIBT  DXFBNDAHIS. 

Where  two  Joint  defendants  were  together  when  a  larceny  took  place,  the  posses- 
sion of  the  stolen  goods,  shortly  after  the  larceny,  by  one  of  them,  is  criminating 
evidence  against  both.i 

Appeal  from  circuit  ooart,  Douglas  county. 

TJte  Attorney  Generai,  for  respondent.  2*.  JJ.  Musiok  and  J.  K.  Beedp  for 
appellants. 

NoiBTON,  G.  J.  The  defendants  were  indicted  in  the  circuit  court  of  Doug- 
las county*  charged  with  having  committed  larceny  from  a  dwelling.  Upon 
being  arraigned,  defendant  Henry  Philips  was  granted  a  severance,  and  on 
being  tried  was  convicted  and  sentenced  to  imprisonment  in  the  penitentiaiy 
for  two  years,  from  which  judgment  of  conviction  be  has  appealed  to  this 
court.  On  the  trial  the  state  proved  the  following  facts :  That  on  the  twenty- 
eighth  of  August,  1886,  in  the  absence  of  the  family,  two  dresses  ^d  one 
b^que  were  stolen  from  the  dwelling-house  of  David  Thompson,  in  Douglas 
county.  That  on  the  same  day  Henry  Phelps  was  seen  with  a  woman,  three- 
fourths  of  a  mile  north  of  Thompson's,  coming  along  the  public  road  from  the 
north,  and,  after  getting  water  from  the  spring,  they  went  back  north.  They 
were  both  riding  one  horse.  This  was  about  1  o'clock  in  the  afternoon.  The 
next  day,  between  9  and  10  o'clock  a.  m.,  the  tracks  of  a  man  and  horse  were 
seen  at  Squire's  store,  one  and  one-fourth  miles  south  of  Thompson's,  going 
south.  That  about  eight  miles  south  of  Thompson's  a  horse  had  been  fed,  a 
fire  built,  and  the  tracks  of  a  man  and  a  woman  were  seen.  From  this  place 
the  tracks  were  followed  a  few  miles  further  and  lost.  That  on  the  thirty- 
first  of  August,  Delilah  reached  James  Hart's,  her  brother-in-law,  coming 
from  the  south,  alone,  on  foot,  and  carrying  a  bundle  of  clothing.  This  was 
24  miles  south  of  Thompson's.  That,  on  the  first  of  September,  parties  came 
to  Hart's,  looking  for  the  goods.  Delilah  told  them  they  were  welcome  to 
see  all  she  had,  spread  out  the  bundle  before  them,  including  one  of  the  dresses 
afterwards  claimed.  That  she  did  not  appear  excited,  but,  after  they  had 
failed  to  claim  any  of  them,  she  commenced  weeping.  That,  on  the  third  of 
September,  Henry  came  to  Hart's,  bringing  a  horse  with  him.  Henry  was  a 
stranger  to  Hart  and  his  wife,  but  represented  that  he  and  Delilah  were  mar- 
ried in  Benton  county,  Missouri,  in  July,  1886.  That  on  the  fourth  of  Sep- 
tember the  defendants  were  arrested  at  Hart's. 

The  state  then  offered  evidence  tending  to  identify  the  dress  found  in  De- 
lilah's possession  as  one  of  the  stolen  dresses,  to  which  defendant  objected  as 
irrelevant,  but  the  objection  was  overruled,  and  defendant  excepted.  A  let- 
ter was  then  introduced,  signed  ''Hemby  Phelps,"  dated  at  Isabella,  Mis- 

» 
^As  to  thepreeamption  of««n]i]t  arising  from  the  possession  of  recently  stolen  property, 
see  State  v.  GufOn,  (Iowa,)  32  N.  W.  Rep.  447;  Johnson  y.  Miller,  (Iowa,)  20  N.  W.  Rep. 
743,  and  note,  and  19  N.  W.  Rep.  310,  and  17  N.  W.  Rep.  34:  Vangbau  v.  State,  (Tex.) 
2  8.  W.  Rep.  825;  State  v.  Buella,  (Mo.)  1  8.  W.  Rep.  764:  Robinson  v.  State,  (Tex.)  3 
8.  W.  Rep.  736 ;  Brothers  v.  State,  Id.  737 ;  Hart  v.  State,  Id.  741 ;  Clark  v.  State,  Id.  744. 
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souri,  September  1st,  addressed  to  a  friend  in  Benton  coanty,  stating  that  he 
and  Delilah  had  had  a  hard  time  walking  throagh;  that  they  were  on  their 
way  to  the^IndianNation,  and  that  they  had  been  nine  days  on  the  road;  that, 
the  day  Henry  came  to  Hart's,  Delilah  was  washing  at  the  spring,  60  yards 
from  Hart's  house,  and  Henry  stayed  with  her  most  of  the  day;  that  Hart 
lives  two  and  a  half  miles  north-west  from  Isabella;  that,  when  arrested, 
Henry  was  informed  that  one  of  the  dresses  could  be  identified  as  part  of  the 
stolen  property,  and  he  said  to  the  constable,  if  that  could  be  proved,  it  would 
be  good  evidence  against  them.  He  also  told  the  officer  he  got  the  dress 
when  he  got  Delilah.  The  state  then  introduced  Hart  to  show  that,  on  the 
twenty-first  or  twenty-second  of  Septemberf  he  found  the  other  stolen  dress 
and  basque,  with  another  skirt,  wrapped  in  a  bundle,  hid  in  a  thicket  in  his 
field,  about  80  or  100  yards  east  of  his  house,  about  sixty  yards  from  his 
spring,  but  not  in  the  direction  from  which  Delilah  came;  that,  being  wet, 
they  unfolded  and  hung  them  out  to  dry.  To  this  evidence  defendant  ob- 
jected for  irrelevancy  and  incompetency,  and  because  witness'  name  was  not 
indorsed  on  the  indictment,  and  defendant  had  no  knowledge  that  he  was  to 
be  sworn.  But  the  objection  was  overruled,  and  defendant  saved  his  excep- 
tion at  the  time.  This  was  all  the  testimony  connecting  Henry  with  the 
larceny. 

The  objection  that  witness  Hart  should  not  havQ  been  allowed  to  testify 
because  his  name  was  not  indorsed  on  the  indictment  was  properly  overruled; 
it  being  expressly  provided  by  section  1802,  Rev.  St.,  that  other  witnesses  than 
those  whose  names  are  thus  indorsed  may  be  examined  by  the  state,  and  it  is 
so  held  in  the  case  of  State  v.  Day,  1  S.  W.  Rep.  759. 

The  objection  that  Hart's  evidence  was  incompetent  and  irrelevant  was,  in 
view  of*  the  other  fact  in  evidence,  properly  overruled.  It  had  been  shown 
that  a  part  of  the  stolen  goods  was  found  recently  after  the  theft  in  the  pos- 
session of  defendant's  wife,  as  he  claimed  her  to  be,  at  Hart's  house,  when 
she  arrived  on  the  first  day  of  September  with  a  bundle  of  clothing,  defendant 
stopping  at  Isabella,  a  place  two  and  a  half  miles  from  Hart's  house;  that  de- 
fendant and  his  wife  were  seen  in  the  vicinity  of  the  dwelling  from  which 
the  clothing  was  stolen  on  the  day  it  was  stolen ;  that  defendant  caYne  to 
Hart's  house  on  the  third  of  September,  and  spent  the  most  of  the  day  with 
his  wife  at  the  spring  where  she  was  washing,  and  60  yards  from  where 
Hart  testified  he  found  part  of  the  stolen  goods  concealed  in  the  brush,  and, 
when  arrested  on  the  fourth  of  September,  he  said,  if  it  could  be  proven  that 
part  of  the  stolen  goods  had  been  found  in  his  wife's  possession,  that  would 
be  good  evidence  against  them. 

In  8tate  v.  Barker,  64  Mo.  282,  it  is  said:  "The  possession  of  part  of  the 
stolen  goods  of  the  smallest  value,  in  connection  with  other  circumstances, 
might  clearly  fix  the  guilt  of  stealing  all  the  goods  upon  the  defendant.  State 
V.  Otoem,  79  Mo.  619,  and  State  v.  Datie,  73  Mo.  29,  are  to  the  same  effect. 

As  the  evidence  tended  to  show  that  a  part  of  the  stolen  goods  was  found 
in  the  possession  of  defendant's  wife,  which  he  admitted,  if  that  could  be 
proven,  would  be  good  evidence  against  them,  the  circumstance  that  the 
remainder  were  found  concealed  in  a  place*  where  they  had  an  opportunity  to 
put  them  was  properly  allowed  to  go  before  the  jury,  to  be  considered  by  them 
in  connection  with  other  circumstances  in  the  case.  If  defendant  and  his 
wife,  Delilah,  as  the  evidence  tends  strongly  to  show,  were  together  when  the 
goods  were  stolen,  participating  in  the  larceny,  the  possession  of  the  goods  by 
one  of  them  recently  after  the  theft  is  criminating  evidence  against  both,  and 
it  was  on  this  theory  that  the  case  was  tried  by  the  circuit  court;  and  there  is 
DO  analogy  between  this  case  and  the  case  of  States.  Wolff,  15  Mo.  166,  to 
which  we  have  been  cited.  According  to  these  views,  the  objection  made  to 
the  action  of  the  court  in  refusing  instructions  asked  by  defendant,  to  the 
effect  that  the  jury  should  disregard  all  evidence  as  to  the' possession  of  said 
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,^oods,  unless  such  possession  was  an  actual  manual  possession  by  defendant, 
is  not  well  taken. 

The  court  gave  nine  Instructions  on  behalf  of  the  defendant,  which  it  is 
^mnecessary  to  further  puiiicularize  than  to  say  that  they  were  full  and  fair, 
4uid  to  the  effect  that  unless  the  jury  believed  beyond  a  reasonable  doubt  that 
•defendant  either  stole  the  goods,  or  was  present  aiding  and  assisting  when 
they  were  stolen,  they  should  acquit,  and  that  they  should  also  acquit  if  the 
•circumstances  in  evidence  were  consistent  with  any  reasonable  hypothesis  of 
•defendant's  innocence.  They  were  further  told  that,  if  Hart  was  in  posses- 
sion of  the  stolen  goods,  his  possession  was  not  defendant's  possession,  and 
^couid  not  be  considered  as  evidence  against  him. 

No  error  appearing  in  the  record,  the  judgment  is  affirmed,  in  which  all 
'Concur. 


State  v.  Hill. 
(Supreme  Court  of  Mtsttmri,    March  21,  18S7.) 

X.  SkDUCTIOK— EVIDKKC*— CORBOBORATIOK. 

Evidence  of  such  circnmstancee  as  nsualiy  accompany  a  marriage  engagement  is 
sufficient  to  satisfy  the  provision  of  section  1912  of  the  Revised  Statutes  of  Missouri, 
which  provides  that  the  evidence  of  the  woman  in  trials  for  seduction  under  promise 
of  marriage  must  be  corroborated  to  the  same  extent  as  that  of  the  principal  wit- 
ness in  perjury. 
12.  Same—Pbomiss  of  Marriage. 

Said  section  applies  only  to  the  promise  of  marriage.    The  other  facts  constituting 
the  offense  may  be  proven  by  any  competent  testimony. 
41.  Sams— Goon  Bepotb  of  Prosecutrix. 

On  a  trial  for  seduction  under  promise  of  marriage,  the  state  may  prove  at  the 
outset  the  previous  good  repute  oi  the  prosecuting  witness. 
•4,  Same— Declarations  and  AnmssioNs. 

In  such  case,  evidence  is  also  admissible  that  defendant  had  boasted  to  his  friends 

that  he  bad  had  illicit  intercourse  with  the  prosecuting  witness,  as  tending  to  show, 

not  only  an  illicit  connection,  but  also,  in  view  of  the  circumstances  under  which 

the  admissions  were  made,  the  deceptive  practices  by  which  it  was  brought  about. 

.5.  Trial— iNsixucriiONB—DnoHAROE  of  Jury. 

It  is  error  for  the  presiding  Judge  to  notify  the  Jury  that,  if  they  agree  by  a  cer- 
tain hour,  they  will  ne  discharged,  and  that  otherwise  they  will  be  held  until  they 
so  agree. 

Appeal  from  circuit  court,  Moniteau  county. 

B.  G.  Boonet  Atty.  Oen.,  for  respondent  on  appeal.  Moore  dk  Williams,  for 
appellant. 

Black,  J.  The  defendant  was  indicted  for  seducing  Ida  F.  Dickson  under 
.a  promise  of  marriage.  For  a  reversal  of  the  judgment  it  is  contended  there 
is  no  sufficient  corroborating  evidence  of  the  prosecuting  witness.  The  stat- 
utory offense  is:  *'If  any  person  shall,  under  promise  of  marriage,  seduce  and 
<iebauch  any  unmarried  female  of  good  repute,  under  tWenty-one  years  of 
age,"  etc.  Section  1912,  Rev.  St.,  provides:  '*In  trials  for  seduction  under 
promise  of  marriage,  the  evidence  of  the  woman  as  to  such  promise  must  be 
corroborated  to  the  same  extent  required  of  the  principal  witnesses  in  per- 
jury." From  these  statutes  it  is  plain  to  be  seen  that  the  corroborating  evi- 
dence is  only  required  as  to  the  promise  of  marriage,  and  in  that  respect  to 
the  extent  of  the  principal  witness  in  perjury.  In  cases  of  perjury  it  is  not 
required  that  the  corroborating  circumstances  should  be  equal  to  a  second 
-witness.  The  additional  evidence,  it  was  said  in  State  v.  Heed,  57  Mo.  254, 
need  not  be  such  as,  standing  by  itself,  would  justify  a  conviction  in  a  case 
where  the  testimony  of  a  single  witness  would  suffice  for  that  pui-pose;  but 
it  must  be  at  least  strongly  corroborative  of  the  testimony  of  the  accusing 
witness.  There  must  be  some  evidence.  Independent  of  the  principal  wit- 
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nesB.  Any  material  circumstance  proved  by  other  witnesses,  in  confirmationt. 
of  the  witness  who  cave  the  direct  testimony,  will  be  suflacient.  Rose.  Crim^ 
Ev.  (6th  Amer.  £d.)  765.  We  can  then  apply  these  gaides  to  cases  like  the- 
one  in  hand.  Evidence  of  circumstances  which  usually  accompany  the  mar- 
riage engagement  will  satisfy  the  statute  as  to  supporting  evidence.  Stater 
V.  Brassfleld,  81  Mo.  156.  That  case,  it  is  true,  was  overruled  in  State  v^ 
Patterson,  88  Mo.  88,  in  one  respect,  but  not  «8  to  the  question  now  under 
considera^on.  Of  course,  there  may  be  many  other  circumstances  equally 
efficient*  and  it  is  not  designed  to  enumerate  them;  for  in  this  respect  eactb 
case  must,  to  a  great  extent,  be  its  own  guide. 

Now,  Mr.  and  Mrs.  Dickson,  the  father  and  mother  of  Ida,  testified  that* 
defendant  had  been  waiting  on  their  daughter  three  or  four  years;  that  he- 
and  another  young  man  had  an  oyster  supper  at  their  house  in  December^ 
1882;  that  on  an  evening  in  January  foUowing,  when  the  seduction  is  alleged 
to  have  taken  place,  he  and  Ida  were  in  the  kitchen  after  witnesses  had  re- 
tired; that  defendant  was  at  their  house  one  or  two  evenings  previous  to  these* 
occasions,  as  the  suitor  of  their  daughter.  There  is  evidence,  too,  that  he  had. 
paid  her  some  attention  on  otl^er  occasions.  The  prosecuting  witness  swears, 
positively  to  a  marriage  promise  made  by  defendant  on  the  night  they  were- 
in  the  kitchen;  and  we  think  the  foregoing  evidence  is  sufficient  by  way  of 
corroborating  circumstances.  It  is  true,  the  visits  of  the  defendant  were  not 
frequent;  and  this  evidence  may  all  be  true,  and  there  have  been  no  promise 
made  to  marry  the  girl,  but  the  circumstances  are  such  as  usually  attend  such, 
engagements.  Whether  they,  and  the  testimony  of  the  prosecuting  witness^, 
outweigh  the  positive  denial  of  the  defendant,  was  a  question  for  the  Juiy  to* 
determine. 

2.  Two  witnesses,  young  men,  testify  to  two  different  conversations  ini 
which  defendant  said  he  had  had  sexual  intercourse  with  Ida  Dickson.  Al- 
though these  conversations  occurred  when  these  young  men  were  boasting  or 
their  exploits,  still  it  was  properly  received.  It  was  not  only  evidence  of  the- 
fact  that  defendant  had  had  illicit  connection  with  the  girl,  but  the  admis- 
sions, in  view  of  the  circumstances  under  which  they  were  made,  show  that 
he  had  induced  her  to  yield  by  his  seductive  arts.  Of  course,  every  illicit  in- 
tercourse is  not  seduction.  Not  is  every  seduction  an  offense  under  tlie- 
statute.  It  is  a  seduction  under  promise  of  marriage  which  constitutes  tlie 
offense.  Though  the  evidence  is  of  no  value  as  tending  to  show  a  promise  of 
marriage.  It  is  of  great  value  as  tending  to  show  an  illicit  connection,  and  of 
some  value  as  tending  to  show  that  the  intercourse  was  brought  about  by  the 
deceptive  practices  of  the  defendant. 

8.  There  was  no  error  in  allowing  the  state  to  prove  the  good  repute  of  the 
prosecuting  witness  at  the  outset,  and  as  a  part  of  the  case  for  the  state- 
Good  repute  is  made  an  element  of  the  offense  by  the  statute;  and,  as  botlv. 
parties  are  presumed  to  be  innocent,  the  better  conclusion  seems  to  be,  it  is^ 
said,  that  some  such  evidence  should  be  brought  forward  in  the  first  instance. 
Bish.  St.  Crimes,  (2d  Ed.)  §  648.  Mr.  Bishop  states  the  rule  under  statutes^ 
which  make  ''previous  chaste  character"  an  element  of  the  offense;  but  there 
is  no  such  difference  between  that  expression  and  "good  repute"  as  to  call  for 
any  variation  of  the  rules  of  evidence  in  the  respect  under  consideration. 

4,  The  bill  of  exceptions  contains  the  following  recitals:  "The cause,  after 
argument,  was  submitted  to  the  jury  at  11  o'clock,  on  Wednesday  evening. 
Afterwards,  at  9:80  o'clock,  Thursday  morning,  the  jury  was  called  into» 
court,  and  inquiry  made  by  the  judge  whether  they  had  agreed  upon  a  verdict. 
Receiving  a  negative  reply,  the  judge  addressed  the  jury  as  follows:  ^GentU'- 
men :  I  will  l^  here  until  11  o'clock  to-day,  at  which  time  I  expect  to  go 
home;  and,  if  you  agree  upon  a  verdict  against  that  time,  you  will  be  dis- 
charged; if  you  cannot  agree  by  that  time,  court  will  adjourn  from  day  to  day 
until  such  time  as  you  may  agree.'    To  which  verbal  charge  to  theiury  de* 
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fendant  excepted.  The  jury  then  retired  to  their  room,  and  at  10:80  o'clock 
A.  M.  returned  a  verdict  finding  the  defendant  guilty.** 

Here  there  was  no  secret  communication  between  the  Judge  and  Jurors. 
What  was  said  by  him  was  said  in  open  court;  and  in  this  respect  the  case  is 
unlike  that  of  State  t.  Alexander,  66  Mo.  168.  But  the  remarks  were  made 
for  a  purpose,  and  what  was  that  purpose?  Clearly,  to  induce  them  to  make 
a  verdict  by  11  o'clock.  They  were  told  if  they  made  a  verdict  by  that  time 
they  would  be  discharged;  if  not,  they  would  be  held  until  they  did  agree. 
In  this  the  Judge  stepped  beyond  the  bounds  of  his  proper  province.  In  Rail- 
Toad  Co,  V.  Jackson,  81  Ind.  19,  the  Judge,  without  the  knowledge  of  the  ap- 
pellant, sent  word  to  the  Jury,  by  a  bailiff,  that  if  they  did  not  agree  upon  a 
verdict  he  would  keep  them  until  Saturday  night,  a  period  of  four  days.  The 
court  ruled,  without  hesitancy,  that  the  action  of  the  Judge  could  not  be  Justi- 
fied. The'object  of  a  Jury  trial  is  to  get  the  free  Judgment  of  the  jurors  as  to 
the  disputed  facts.  The  Judge  has  no  right  to  influence  or  coerce  a  verdict 
by  threats  of  any  kind.  For  this  error,  if  for  none  other,  the  judgment  must 
be  reversed. 

5.  The  third  instruction  for  the  state  seems  to  convey  the  impression  that 
the  prosecuting  witness  must  be  supported  by  other  evidence  both  as  to  the 
seduction  and  the  promise  of  marriage.  This  is  only  required,  we  have  seen ,  as 
to  the  promise  of  marriage.  This  was  an  error  in  favor  of  defendant,  but  the 
instruction  had  better  conform  to  the  law,  and  thereby  be  in  harmony  with 
the  fourth  for  the  defendant.  In  other  respects  it  is  unobjectionable.  The 
fourth  seems  to  apply  to  the  whole  case,  and  is  a  singling  out  and  giving  un- 
due prominence  to  some  of  the  evidence.  It  should  be  omitted.  We  see  no 
objection  to  an  instruction  which  tells  the  Jury  that,  if  the  reputation  of  Ida 
F.  Dickson  was  never  called  in  question,  then  that  is  evidence  of  good  repu- 
tation for  virtue,  but  the  instruction  ought  not  to  go  so  far  as  to  say  it  is  the 
very  best  evidence.  The  chastity  of  the  woman  is  directly  in  issue  in  these 
cases,  {State  v.  Patterson,  supra,)  and  it  is  not  the  proper  province  of  the 
court  to  determine  the  weight  of  the  evidence. 

The  Judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial. 

NoBTON,  C.  J.,  absent.    The  other  Judges  concur. 


Hart  «.  Harrisom  Wnus  Ck>.  and  others. 

{Supreme  Oowrt  qf  Missouri,    March  21, 1887.) 

1.  Neootiablb  Papeb—Ebsentials— Plbading. 

Rev.  St.  Mo.  J  547,  defines  a  negotiable  promissory  note  to  be  one  "  for  the  pay- 
ment of  money  to  the  payee  therein  named,  or  order  or  bearer,  and  epepressed  to  oe 
for  value  received,"  Jlela^  nnder  this  section,  that  the  alle^tion,  "  was  expressed  to 
be  for  value  received,"  is  an  essential  averment  in  a  petition  which  seeks  to  set  up 
a  cause  of  action  against  the  indorsers  of  a  nescotlable  promissory  note. 

2.  Samb— Denial  under  Oath. 

Rev.  St.  Mo.  {  3653,  provides  that,  in  an  action  on  an  instrument  purporting  to 
have  b€«n  executed  by  the  other  party,  the  execution  of  such  instrument  will  be 
adjndsed  to  be  confessed,  unless  the  denial  thereof  be  verifled  by  affidavit.  Held, 
that  this  section  will  not  authorize  a  Judgment  for  plaintiff  upon  the  pleadings  if 
the  complaint  is  otherwise  fatally  defective. 
NoBTON,  C.  J.|  and  Black,  J.,  dissenting. 
Appeal  from  St.  LouiB  circuit  court. 

Frank  /.  Bowman,  for  plaintiff,  respondent.  Bdmund  T.  Allen  and  If. 
0.  Gray,  tor  appellants. 

Ray,  J.  The  amended  petition,  on  which  this  action  was  tried,  is  as  fol- 
lows: "Plaintiff  states  that  the  defendant  the  Harrison  Wire  Company  is  a 
corporation  duly  incorporated  under  the  laws  of  the  state  of  Missouri,  with 
its  principal  office  and  place  of  business  in  the  city  of  St.  Louis,  in  the  state 
of  Missouri,  and  was,  at  the  dates  hereinafter  mentioned,  engaged  in  carry- 
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Ing  on  a  manafacturing  business  in  said  city  of  St.  Louis;  that  on  the  six- 
teenth day  of  June»  iS^,  in  the  due  course  of  its  said  business,  for  value 
received,  it  made  and  executed  its  certain  promissory  note,  a  true  copy  of 
which  is  herewith  filed,  dated  June  16, 1884,  whereby  it  promised  to  pay  to 
the  defendant  James  M.  Leete,  or  his  order,  twenty-five  thousand  dollars,  five 
days  after  the  date  thereof,  with  interest  from  maturity,  at  the  rate  of  ten 
per  cent,  per  annum  until  paid;  that  thereafterwards,  on  the  same  day,  the 
said  defendant  James  M.  Leete  and  the  defendant  Edwin  Harrison  indorsed 
said  note,  and  assigned  by  indorsement  said  note  to  the  plaintiff,  for  value  re- 
ceived; that  there^^erwards,  on  the  twenty-fourth  day  of  June,  1884,  on  the 
day  when  said  note  was  due  and  payable,  the  plaintiff  demanded,  and  caused 
demand  to  be  made,  of  said  defendant  the  Harrison  Wire  Company  the  amount 
due  by  said  note,  but  said  Harrison  Wire  Ck>mpany  wholly  neglected  and  re- 
fused to  pay  the  same;  notified  the  said  James  M.  Leete  and  Edwin  Harrison, 
the  indorsers  thereon,  of  said  demand  and  refusal,  and  required  and  demanded 
of  them,  and  of  each  of  them,  the  payment  of  said  note,  which  they  wholly 
refused  and  neglected  to  pay;  that  said  note  was  duly  protested  at  maturity,  as 
fully  appears  by  the  original  protest  herewith  filed,  and  no  part  thereof  has 
been  paid.  Wherefore  plaintiff  asks  judgment  against  the  defendants  for  the 
sum  of  twenty-five  thousand  dollars,  withinterest,  damages,  and  costs. "  The 
answer  of  defendants  was  a  general  denial  of  the  allegations  in  the  petition. 

The  evidence  in  plaintiff's  behalf  consisted  of  the  testimony  of  plaintiff,  in 
substance,  that  he  saw  the  two  defendants  Edwin  Harrison  and  James  M. 
Leete  place  their  names  on  the  back  of  the  note;  also  of  the  said  note,  and  no- 
tarial protest  thereof,  the  note  being  in  words  and  figures  as  follows: 
"$25,000.  St.  Louis,  June  16,  1884. 

''Five  days  after  date  we  promise  to  pay  to  the  order  of  James  M.  Leete 
twenty-five  thousand  dolars,  for  value  received,  negotiable,  and  payable  with- 
out defalcation  or  discount  at  the  Bank  of  Commerce,  with  the  interest  from 
maturity  at  the  rate  of  t-en  per  centum'per  annum  until  paid. 

"Edwik  Habbison,  President.  Habbison  Wibe  Co. 

"By  Chas.  Milleb,  Treas. 

Indorsed:  "Jambs  M.  Leete,  Edwin  Habbison,  Augustus  B.  Habt." 

This  evidence  was  objected  to,  when  offered,  upon  the  grounds  of  incompe- 
tency and  immateriality;  that  the  note  offered  in  evidence  was  expressed  to 
be  for  value  received,  whereas  no  such  note  was  described  in  the  petition,  and 
exceptions  were  taken  by  defendants  to  the  ad  verse  ruling  of  the  court  in  this 
behalf.  No  evidence  was  offered  in  the  behalf  of  defendants,  or  either  of  them, 
but  the  Harrison  Wire  Company  and  said  Leete  and  Hai'rison  respectively 
asked,  at  the  dose  of  the  evidence  for  plaintiff,  an  instruction  that,  on  the 
pleadings  and  evidence,  the  plaintiff  could  not  recover,  which  the  court  re- 
fused, and  at  plaintiff's  instance  instructed  the  jury  that  under  the  evidence 
the  plaintiff  was  entitled  to  recover  the  face  of  the  note,  and  interest  thereon, 
from  June  24, 1884,  to  date,  at  the  rate  of  10  per  cent,  per  annum,  and  4  per 
cent,  damages  upon  the  principal  sum.  Under  the  instructions  of  the  court, 
the  jury  found  a  verdict  against  all  three  of  the  defendants,  who  have  ap- 
pealed to  this  court  from  the  judgment  entered  thereon. 

The  petition  contains,  it  will  be  perceived,  no  averment  that  the  Harrison 
Wire  Company,  the  maker  of  the  note,  is  insolvent  or  non-resident  of  this 
state,  or  that  the  holder,  in  the  exercise  of  diligence,  has  been  unsuccessful  in 
an  action  upon  the  note  against  the  maker,  so  that,  so  far  as  the  defendants 
Leet«  and  Harrison  are  concerned,  there  is  no  cause  of  action  stated  against 
them  as  indorsers  of  a  non-negotiable  promissory  note.  Jaccard  v.  Ander- 
son, 32  Mo.  190;  Simmons  v.  Belt,  85  Mo.  466.  The  cause  of  action  stated, 
if  any,  as  against  them,  is  as  indorsers  of  a  negotiable  promissory  note,  and 
whether  or  not  the  facts  stated  are  sufficient  to  hold  them  as  such  constitutes 
the  r€»il  controversy  in  the  case. 
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Section  547,  Rev.  St.,  defines  a  negotiable  promissoiy  note  to  be  one  ''for  the 
payment  of  money  to  the  payee  therein  named,  or  order  or  bearer,  and  ex> 
pressed  to  be  for  value  received."  The  petition,  it  is  conceded,  describes  a 
note  for  the  payment  of  money  to  Leete,  the  payee  therein  named,  or  order, 
but  its  sufficiency  is  questioned  upon  the  ground  that  it  contains  no  allega- 
tion that  the  note  ''was  expressed  to  be  for  value^received."  Such  an  allega- 
tion has  been  held  necessary  in  a  number  of  decisions  by  this  court,  in  which 
it  is  said,  in  substance,  that  the  employment,  in  the  note,  of  the  words  opera- 
tive, under  the  statute,  to  make  the  note  negotiable,  must  appear  in  the  peti- 
tion, to  enable  the  court  to  see  and  pronounce  the  legal  effect  of  the  note,  and 
whether  or  not  the  same  is  negotiable.  Jwxard  y.  Anderson,  82  Mo.  188; 
Simmons  v.  Belt,  35  Mo.  461;  Lindsay  v.  Parsons^  84  Mo.  422;  Toumsend 
V.  Heer  Dry  Goods  Co,,  85  Mo.  608. 

Tested  by  the  rule  thus  announced  in  the  several  cases  which  we  have  cited» 
and  which  have  never  been  overruled  or  questioned,  we  think  the  petition  in 
this  case  must  also  be  held  insufficient,  upon  the  same  principle  and  for  the 
same  reasons.  The  allegation,  that  "in  due  course  of  its  said  business,  for 
value  received,  it  [the  maker  of  the  note]  made  and  executed  its  certain  prom- 
issory note,"  etc,  does  not  make  it  appear  tha^  the  note  was  a  negotiable 
promissory  note,  or  one  "expressed  to  be  for  value  received,"  as  the  statute 
requires.  The  fact  that  value  had  been  received,  which  is  acknowledged^ 
which  is  the  averment  aforesaid,  does  not  show  that  the  promissory  note 
which  was  executed  in  consideration  thereof  was,  under  our  statute,  negoti* 
able.  Notes,  both  negotiable  and  non-negotiable,  may  be  and  generally  are 
executed  upon  valuable  consideration  duly  received,  and  an  allegation  of  this 
sort  affords  no  light  as  to  which  class  of  paper  the  note  in  question  belongs. 

We  have  not  overlooked  the  provisions  in  the  statutes  dted,  in  substance 
that  no  variance  between  the  all^ation  and  the  proof  shall  be  deemed  mate- 
rial, unless  it  has  actually  misled  the  adverse  party,  to  his  prejudice,  in  main- 
taining his  action  or  defense  upon  the  merits,  and  that  the  court  shall  disre- 
gard any  error  or  defect  in  the  pleadings  which  shall  not  affect  the  substantial 
rights  of  the  adverse  party. 

The  omissions,  imperfections,  defects,  and  variances  contemplated  in  said 
sections,  and  in  other  sections  in  the  same  chapter,  and  other  defects  of  like 
nature  and  import,  are»  it  is  true,  cured  by  the  verdict,  and  may  be  supplied  by 
the  trial  or  appellate  court;  but,  as  was  said  per  Nafton,  J.,  speaking  for  this 
court  in  Andrews  v.  Lynchf  27  Mo.  169:  "The old  ruleof  theEnglish  Judges, 
that  a  verdict  would  supply  whatever  of  necessity  must  have  been  proved  to 
the  Jury,  has  never  been  held  to  extend  to  cases  where  the  gist  of  the  action 
is  omitted.  Nor  have  the  various  statutes  of  amendments  and  Jeofails,  en- 
acted in  several  of  our  states,  and  embodying  this  principle,  ever  been  con- 
strued to  embrace  a  case  where  no  cause  of  action  is  stated.  Our  statute  upon 
the  subject  contains  nothing  new  or  additional  to  the  old  rule. "  See,  also,  Weil 
V.  €hreene  Co,,  69  Mo.  281.  This  objection,  if  of  thecharacter  we  hold  it  to  be, 
is  not  one  of  form,  but  goes  to  the  substance  of  the  action,  and  is  good  on  mo- 
tion in  arrest  of  judgment,  and  may  be  made  at  any  stage  of  the  proceedings, 
and  even  in  this  court  for  the  first  time.  The  rule  is  that,  wherever  a  general 
demurrer  would  be  well  taken,  a  motion  in  arrest  is  equally  available;  and,  if 
the  petition  is  bad  on  general  demurrer  thereto,  the  judgment,  for  the  same 
reason,  is  equally  bad  on  motion  in  arrest.  €hrove  v.  City  of  Kansas,  75  Mo. 
675;  Weil  v.  Greene  Co.,  69  Mo.  281. 

The  record  shows,  however,  that  defendants  made  the  objection  in  this  case 
at  the  trial,  and  apprised  plaintiff  and  the  trial  court,  when  the  note  was  of- 
fered in  evidence,  of  the  said  omission  in  the  petition,  which  was  the  ground 
of  objection  to  its  admissibility  in  evidence,  and  plaintiff,  at  this  time,  if  not 
before,  could  easily  have  amended  his  petition  in  that  behalf;  but  he  then 
chose  to  rely  on  his  own  judgment  as  to  its  sufficiency,  and  must  now  abide 
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the  consequences.  The  same  objection  was  taken  by  the  instruction,  in  the 
nature  of  a  demurrer  to  the  evidence,  asked  by  defendants  Leete  and  Harrison, 
as  well  as  said  Harrison  Wire  Company,  at  the  dose  of  the  evidence,  and  again 
in  the  motions  fox  new  trial  and  in  arrest  of  judgment,  and  in  such  circum- 
stances the  plaintiff  cannot  claim  to  have  been  surprised  or  misled. 

As  the  petition  fails,  whiich  we  think  it  manifestly  does,  to  state  any  cause 
of  action  against  Leete  and  Harrison  as  indorsers  of  a  non-negotiable  prom- 
issory note,  and  also  fails  to  make  it  appear  that  the  note  on  which  they  were 
sued  as  indorsers  was  negotiable  under  the  statute,  we  must  hold  that,  as 
against  them,  it  omits  altogether  to  state  any  cause  of  action.  We  are  aware 
that  this  ruling  may  appear  somewhat  technical,  but  this  apprehension  is  no 
sufficient  reason  for  a  plain  departure  from  a  well-established  rule  of  pleading 
which  has  heretofore  been  approved  by  this  court  in  the  decisions  cited,  and 
which  said  decisions  have  not  been  overruled,  modified,  or  called  in  question. 
If  those  are  similar  cases,  might  not  the  defendants  rely  at  the  trial  upon  our 
rulings  therein,  and  contest  the  right  of  plaintiff  to  any  judgment  upon  a  pe- 
tition with  similar  omissions,  especially  where  they  were  in  the  progress  of 
the  trial  ehdOenging  the  petition  upon  this  ground,  which,  we  have  seen,  was 
done  in  this  case  ?  In  our  desire  "  to  distinguish  between  form  and  substance, '' 
as  required  by  section  3586,  Rev.  St.  1879,  we  should  be  equally  careful  **  to  af- 
ford known,  fixed,  and  certain  requisitions  in  place  of  the  discretion  of  the 
court  or  judge  thereof."  Bead  the  petition  as  we  may,  we  are  unable  to  find 
any  statement  therein  that  the  note  sued  on  was  a  negotiable  promissory  note, 
or  was  ''expressed  to  be  for  value  received,"  and  this  is  an  indispensable  alle- 
gation in  such  actions,  as  we  have  repea^ly  held. 

It  is  contended  for  plaintiff  that,  as  the  answer  was  npt  verified  by  affidavit, 
the  plaintiff  was  entitled  to  judgment  upon  the  pleadings.  While  the  legis- 
lature intended  by  section  3653,  Rev.  St.,  to  afford  a  party,  in  the  instances 
specified  therein,  an  adjudication  by  confession,  as  it  is  called,  we  think  that 
the  adjudication  by  confession  so  conferred  is  expressly  limited  to  the  execu- 
tion of  the  instrument.  By  failing  to  deny  the  execution  by  answer  or  repli- 
cation verified  by  affidavit,  the  party  admits  the  genuineness  of  the  signatures, 
and  also  delivery  of  the  instrument;  the  signing  and  delivery  being  included 
in  the  execution. 

Limiting  our  remarks  to  the  actual  case  before  us,  and  assuming  that  the 
section  applies  to  commercial  penpeip  and  to  indorsements  thereon,  the  confession 
adjudged,  under  the  said  statute,  would  be  that  the  note  described  in  the  peti- 
tion was  genuine,  and  not  forged,  but  executed  as  charged ;  that  is,  by  the 
Harrison  Wire  Company  as  maker,  and  by  said  Leete  and  Harrison  as  in^ 
dorsers  thereof.  But  this,  we  apprehend,  would  not  make  a  case  authorizing 
a  judgment  for  plaintiff  as  against  said  indorsers  of  the  note  in  question,  for 
their  liability  would  still  depend  upon  other  contingencies,  neither  averred  in 
the  petition  nor  admitted,  and  which  we  have  already  referred  to.  Manifestly, 
the  plaintiff  would  not  be>  entitled  to  a  judgment  in  his  favor  upon  the  plead- 
ings, where  his  petition  is  fatally  defective,  and  insufficient  to  support  a 
judgment,  for  want  of  a  statement  of  facts  sufficient  to  constitute  a  cause  of 
action. 

There  are  one  or  two  other  questions  urged  by  plaintiff;  but,  in  the  absence 
of  a  cross-appeal  in  his  behalf,  they  are  not,  we  think,  properly  before  us  for 
determination.  Amonett  v.  Mantagtte,  63  Mo.  204;  Bowie  v.  Kansas  City, 
61  Mo.  458. 

The  views  and  conclusions  hereinbefore  expressed  and  stated  lead  to  a  re- 
versal of  t]ie  judgment,  and  remanding  the  cause  for  further  proceediugs  in 
conformity  hereto;  and  it  is  accordingly  so  ordered;  in  which  Judges  Sher- 
wood and  BuAC£ concur,  and  from  which  Nobtojk,  C.  J.,  and  Black,  J.,  dis- 
sent. 
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HlOEMAK  f>,  MiSSOUBI  Pao.  By,  Ck>. 

(Supreme  Court  of  hRstouri,    March  21, 1887.) 

I^BGLIGENCK— COKTBIBUTOBY  NbGLIGENCB— EVIDEWCK. 

In  an  action  by  a  woman  in  eood  health,  65  yean  old,  and  weighing  170  pounds, 
to  recover  damages  for  personal  injuries  occasioned  by  the  starting  of  a  train  while 
she  was  in  the  act  of  alighting,  the  jury  may  take  into  consideration  the  *'  age,  sex, 
and  physical  condition'^  of  the  plamtiff  in  determining  whether  she  exercised  or- 
dinary care  and  diligence  at  the  time  of  the  accident. 

Appeal  from  circuit  court,  city  of  St.  Louis. 

BoyU,  Adams  df  MoKeighan  and  8,  B.  JoneSf  iot  plaintiff,  respondent.  T. 
J.  Portia  and  Bennett  Pike^  for  appellant. 

BitACB,  J.  This  suit  was  instituted  in  the  circuit  court  of  the  city  of  St. 
liouis  for  damages  for  personal  injuries  sustained  by  the  plaintiff,  Isabella 
Hickman,  while  alighting  from  one  of  appellant's  passenger  trains  at  Wilker- 
^on,  Missouri.  The  case  was  tried  by  a  special  jury  summoned  for  that  pur- 
pose, on  application  of  the  defendant,  who  found  a  verdict  for  plaintiff,  and 
assessed  the  damages  at  $5,500.  From  the  judgment  rendered  thereon  the 
4lef  endant  appeals.  It  is  contended  for  the  appellant  that  the  court  committed 
•error  in  giving  the  second  instruction  asked  for  by  the  plaintiff,  in  refusing 
to  give  instruction  numbered  4  asked  by  defendant,  and  in  modifying  said  in- 
struction, and  giving  it  as  modified  to  the  jury,  and  Uiat  the  verdict  is  ex- 
•cessive,  and  for  these  reasons  a  reversal  of  this  cause  is  asked. 

Tlie  second  instruction  for  plaintiff  is  as  follows:  *'The  court  instructs  the 
Jury  tliat  it  was  the  duty  of  (defendant's  servants  and  employes,  on  the  occa- 
sion in  question,  to  stop  the  train  long  enough  for  plaintiff,  by  the  exercise  of 
-ordinary  care  and  diligence,  considering  her  age,  sex,  and  physical  condition, 
4»  get  off  the  train  safely  before  it  was  started,  or  suffered  to  start.  And  if 
the  jury  believe  from  the  evidence  that  the  plaintiff,  as  soon  as  the  train 
fltopp^,  got  up  from  her  seat,  and  walked  at  once,  and  as  fast  as  she  reason- 
ably could,  out  on  the  platform,  and  down  the  step  on  the  car,  without  stop- 
ping on  the  way,  then  she  did  all  the  law  required  of  her,  so  far  as  diligence 
-on  her  part  in  getting  off  the  train  was  concerned.  And  if,  under  such  cir- 
<sumstances,  the  defendant's  servants  or  employes  started  the  train  while  she 
was  proceeding  to  alight,  still  using  due  and  reasonable  haste  in  getting  off 
the  train,  such  starting  of  said  train  was  an  act  of  negligence  on  the  part  of 
defendant,  and  a  breach  of  its  duty  to  plaintiff  as  a  passenger  on  its  road." 
Instruction  No.  4  for  defendant,  as  modified  by  the  court,  and  then  given,  is 
4IS  follows:  "If  the  jury  find  from  the  evidence  that  the  train  was  stopped  at 
Wilkerson  station  a  sufficient  length  of  time  for  the  female  plaintiff  to  con- 
yemently  alight,  considering  her  age  and  physical  condition,  and,  without 
any  fault  of  defendant's  servants  in  charge  of  said  train,  she  failed  to  do  so,  and 
the  conductor,  not  knowing  and  having  no  reason  to  suspect  that  plaintiff  was 
attempting  to  alight,  or  was  in  the  act  of  alighting,  caused  the  train  to  start 
while  she  was  so  alighting,  or  attempting  to  alight,  then  defendant  is  not  lia- 
ble. "  The  modification  consisted  in  the  insertion,  after  the  word  "  alight, "  in 
the  third  line,  of  the  words  "considering  her  age  and  physical  condition,"  in 
italics. 

It  is  contended  that  the  use  of  the  words  "considering  her  age,  sex,  and 
physical  condition,"  in  the  second  instruction  given  for  plaintiff,  implies  that 
less  than  an  ordinary  degree  of  care  and  diligence  was  required  of  her  in  get- 
ting off  the  train.  We  do  not  think  such  an  implication  arises  from  a  fair  cou- 
atruction  of  the  instruction.  In  the  sentence  in  which  that  phrase  is  used 
the  court  was  instructing  the  jury  as  to  the  duty  of  defendant  to  stop  its  train 
long  enough  for  the  plaintiff  "to  get  off  safely  before  it  was  started,  or  suffered 
to  start."    The  qualification,  if  any,  contained  in  the  words,  "considering  her 
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age,  sex,  and  physical  condition,"  is  applicable  to  the  words  immediately  suc- 
ceeding, rather  than  to  the  phrase  "ordinary  care  and  diligence,"  immediately^ 
preceding,  those  words.  The  use  of  the  terms  "ordinary  care  and  diligence,**' 
in  that  sentence,  is  merely  formal,  and  its  meaning  in  the  connection  there^ 
used,  if  at  all  ambiguous  by  reason  of  imperfect  punctuation,  is  clear  and  un^ 
mistakable,  when  read  in  Uie  light  of  the  remainder  of  the  instruction,  which 
immediately  proceeds  to  the  statement  of  what  action  on  the  part  of  plaintilT 
would  bring  her  within  the  exercise  of  the  ordinary  care  and  diligence  required, 
of  her,  and  which  is  fully  up  to  the  standard  of  the  ordinary  care  and  diligence- 
that  could  be  required  of  any  person.  But,  conceding  that  the  reading  con* 
tended  for  by  i4>pellant  is  correct,  yet  nothing  less  thui  ordinary  care  and  dili- 
gence is  required  of  the  plaintiff;  but  according  to  that  reading,  in  determin- 
ing whether  or  not  such  ordinary  care  and  diligence  were  used  by  the  defend- 
ant, the  jury  are  to  consider  her  age,  sex,  and  physical  condition.  And  why 
not?  She  was  required  to  use  only  such  ordinary  care  and  dili^^enoe  as  a  pru- 
dent person  in  her  situation  would  use;  and  how  could  the  jury  determine- 
whether  she  had  acted  with  the  ordinary  care  and  diligence  with  which  a. 
prudent  person  would  have  acted  in  her  situation,  unless  th^  considered  that- 
situation,  her  environments,  and  how  a  prudent  mind  would  guide  the  action  of 
such  a  body  as  she  possessed?  And  how  could  they  do  this  without  consider- 
ing that  body,  its  sex,  its  age,  and  its  physical  condition?  It  was  perhaps  su- 
peiHuous  to  make  the  suggestion  to  the  jury,  but  it  was  certainly  not  erroneous* 

Nor  do  we  find  any  error  in  the  first  or  second  instruction  given  for  the- 
plaintiff,  or  in  the  modification  made  by  the  court  of  defendant's  fourth  in- 
struction, in  respect  of  the  declaration  contained  in  each  of  them,  that  the^ 
jury,  in  determining  the  question  whether  defendant's  train  was  stopped  at- 
plaintiff's  destination  a  reasonable  time  for  the  plaintiff  to  safely  or  conven- 
iently get  off  the  train,  they  should  take  into  consideration  her  age,  sex,  and 
physical  condition.  The  evidence  tended  to  show  that  Mrs.  Hickman  was,  at. 
the  time  of  the  accident,  about  65  years  of  age,  leeighed  about  170  pounds,, 
was  in  good  health,  and  able  to  walk.  She  belonged  to  that  class  of  fleshy 
old  ladies,  many  of  whom  are  travelers,  and  necessarily  so,  who  can  and  do- 
move  with  reasonable  celerity,  but  not  so  quickly  as  many  who  are  younger^ 
stronger,  and  more  active.  She  was  received  as  a  passenger  on  defendant'a- 
train ;  and,  when  the  train  arrived  at  her  place  of  destination,  was  entitled  to  a. 
reasonable  time  In  which  to  get  off,  and  it  was  the  duty  of  the  defendant  to  stop^ 
its  train  for  that  length  of  time.  What  would  be  a  reasonable  length  of  time^ 
for  a  light,  young,  active  man,  might  and  ordinarily  would  not  be  a  sufiicient^ 
length  of  time  for  a  heavy  old  woman  to  get  safely  off  a  train.  The  Jury^ 
were  called  upon  to  determine  whether  the  defendant's  train  stopped  a  suf- 
ficient length  of  time  for  the  plaintiff  to  get  off.  How  could  they  determine 
that  question  without  considering  what  kind  of  a  passenger  she  was, — ^her* 
age,  sex,  and  physical  condition?  And  how  could  the  court  have  erred  in. 
directing  them  to  consider  what  they  must  have  in  any  event  considered  if 
they  came  to  a  correct  conclusion  in  the  premises,  and  without  the  considera* 
tion  of  which  they  could  not  have  arrived  at  such  a  conclusion? 

The  instruction  given  by  the  court  on  its  own  motion,  on  the  measure  of 
damages,  is  unexceptionable.  The  injury  received  by  the  plaintiff,  the  evidence 
tended  to  prove,  was  a  painful,  serious,  and  permanent  one,  and  we  find  noth- 
ing in  the  case  to  indicate  that  the  verdict  of  the  jury  was  the  result  of  bias- 
or  prejudice.    The  judgment  of  the  circuit  court  is  affirmed. 

(All  concur,  except  Norton,  C.  J.,  absent.) 
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RowDEN  and  otherd  «.  Bro'^tn  and  others. 

(Supreme  Ckmri  of  Mifsoun.    March  21,  1887.) 

JxjDGMERT— Collateral  Attack— -OsDEits  of  Probate  Courtb. 

In  Miasoari,  the  proceedings  of  probate  conrte  in  matters  within  their  jurisdic- 
tion will  bepreenmed  to  be  regular,  and  cannot  be  collaterally  attacked ;  and,  where 
the  files  and  papers  belonging  to  an  estate  have  been  lost,  it  will  be  presumed  that 
the  appointment  of  an  administrator  de  bonis  non,  the  order  of  sale  of  real  estate, 
and  everything  connected  therewith,  were  resularly  made  and  in  proper  form. 

Appeal  from  circuit  court.  Bates  county. 

Ejectment.  Both  parties  claimed  title  through  John  M.  Gray,  deceased, — 
defendants,  who  were  in  possession,  through  a  sale  made  by  an  administrator 
de  bonis  non,  the  record  of  whose  appointment  was  lost;  and  plaintiffs  under 
the  public  administrator.  The  circuit  court  decided  in  favor  of  defendants, 
and  plaintiffs  appeal. 

Wm,  Page,  for  appellants.    De  Armond  df  Smith,  for  respondents. 

Skebwood,  J.  Both  parties  claim  under  one  John  M.  Gray.  The  main 
point  in  the  case  is  the  validity  of  the  administration  sale  upon  which  the  de- 
fendants rely.  It  does  not  clearly  appear  whether  White,  the  public  adminis- 
trator, was  ordered,  as  such  public  administrator,  to  take  charge  of  the  estate 
of  Gray  (which  had  not  been  fully  administered)  in  vacation  or  in  term  time, 
nor  is  it  material  to  know.  The  flies  and  papers  pertaining  to  Gray's  estate 
being  lost,  etc.,  it  will  be  presumed  that  the  appointment  of  Hollo  way,  as  ad- 
ministrator de  bonis  non,  was  regularly  made,  and  the  order  of  sale,  and 
everything  connected  therewith,  was  as  it  should  have  been.  Tlie  same  lib- 
eral intendments  attend  the  acts  and  doings  of  probate  courts  in  regard  to  all 
matters  within  their  jurisdiction,  and  as  to  which  that  jurisdiction  has  at- 
tached, as  attend  the  acts  and  doings  of  courts  of  general  jurisdiction .  Brooks 
V.  Dpektoorthn  59  Mo.  49;  Johnson  v.  Beazley,  65  Mo.  250.  And  the  pro- 
ceedings of  probate  courts  are  equally  impregnable  to  collateral  attacks  as  the 
proceedings  of  any  other  courts  whatsoever.  This  view  is  fully  sustained  by 
the  cases  cited,  and  by  numerous  others  in  this  court.  To  the  same  effect  is 
McNitt  v.  Turner,  16  Wall.  353.  And  the  jurisdiction  of  the  probate  court 
could  of  course  not  be  defeated  by  the  fact  that  the  administratrix,  Mrs.  Gray, 
had  sufficient  funds  in  her  hands  belonging  to  the  estate  to  have  satisfied  any 
demand  against  the  estate.  And  the  same  line  of  remark  applies  to  the  entry, 
made  years  after  the  sale  of  tlie  land,  discharging  White,  as  public  admistra- 
tor,  from  further  charge  of  the  estate  of  Gray.  This  order  contains  the  names 
of  several  other  estates,  and  that  of  Gray's  may  have  been  inserted  through 
inadvertence;  but  whether  this  was  the  case  or  not  makes  no  matter.  The 
rights  of  the  purchasers  at  the  administrator's  sale  could  not  be  in  any  man- 
ner affected  by  any  subsequent  occurrence. 

Looking  at  the  question  in  this  way,  it  becomes  unnecessary  to  discuss  the 
declarations  at  law.    Therefore  judgment  affirmed. 

(All  concur.    Norton,  C.  J.,  absent.) 


Smith  «.  Wabash,  St.  L.  &  P.  By.  Co. 

(Supreme  Court  qf  Mistouri,    March  21, 1887.) 

MaBTEB  Am>  SKBVAirr— NBGLiaBHCB  OF  Vxca-PKINOIPAL. 

A  train  dispatcher,  haying  control  of  the  movements  of  trains  upon  a  railroad,  Ig, 
in  the  performance  of  his  duties  as  such,  a  representative  of  the  company,  and  for 
an  accident  occurring  through  his  negligence  to  anotlicr  employe  subordinate  to 
him,  and  subject  to  his  orders,  the  company  will  be  liable. 
v.43.w.no.3 — 9 
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2.  NsOLIOBirOK— OoxTBismoBT. 

In  Buch  case  it  ii  not  DegUgcnot  upon  the  part  of  ih«  employe  to  aeti  in  an  emer- 
gence, npon  the  verbal  oraer  of  the  train  dispatcher,  although  a  role  of  the  road 
required  that  the  specific  order  should  be  in  writing. 
Shkbwooo^  J.,  dissenti. 

Appeal  from  drcait  ooart,  Livingston  county. 

L.  H.  Waters^  for  plaintiil  and  respondent.     W.  H.  Blodgettf  for  appellant. 

Norton,  0.  J.  This  is  an  action  to  recover  damages  for  the  killing  of 
plaintiff's  husband,  alleged  to  have  been  occasioned  by  the  negligence  of  de- 
fendant, in  which  she  recovered  Judgment  for  $5,000,  from  which  the  defend- 
ant has  appealed,  and,  among  others,  assigns  as  error  the  action  of  the  court 
tin  refusing  to  instruct  that,  under  the  pleadings  and  evidence,  plaintifP  was 
not  entitled  to  recover.  A  proper  disposition  of  this  question  necessitates  a 
review  of  the  evidence,  which  shows  that  freight  train  No.  84  arrived  from 
the  west  on  the  moming  of  the  fifteenth  December,  1881,  at  Stanberry,  a 
station  on  the  line  of  defendant's  road,  and  the  end  of  a  division  of  said  road 
extending  .from  8tan berry  to  Omaha;  that  upon  its  arrival  it  was  discovered 
that  the  caboose  belonging  to  it  had  become  detached,  and  was  left  standing 
on  the  track  four  or  five  miles  west  of  Stanberry;  that  at  the  time  of  the  ar- 
rival  of  train  84  another  freight  train,  No.  85,  with  engine  No.  112  attached 
to  it,  was  standing  on  the  track  alr^tdy  made  up,  and  ready  to  start,  going 
west.  The  conductor  of  this  train,  James  F.  McCarty,  testified  that  his  en- 
gine was  No.  112;  that  Mike  Bahn  was  his  engineer,  and  deceased  his  fire- 
man; that  his  train  was  to  go  out;  that  he  wds  standing  by  the  train  dia- 
patcher's  window  when  train  84  came  in,  and  Luke  Ferriter,  train  dispatcher, 
said  to  me:  'Vim,  you  toill  haf)e  to  take  your  engine  and  go  after  that  ea^ 
hooee,  I  gtiess, as  it  will  save  time;"  that  he  asked  Ferriter about  orders,  and 
Ferriter  said  Jie  couldnH  give  him  orders,  as  there  was  no  operator  at  Conr 
eeption;  that  there  was  nothing  coming  east  behind  84,  and  that  he  would  be 
perfectly  safe  in  going.  Witness  then  said:  "J  told  him  I  would  go  down 
and  see  Mike;  that,  ^  Mike  would  go,  I  would  go  after  the  caboose.  I  went 
down  there,  and  saw  Mike,  and  we  concluded  to  go  after  the  caboose,  and  we 
started  off  after  it  promptly,  without  going  back  to  tJie  dispatcher's  office;^ 
that  they  found  the  caboose  between  three  and  four  miles  west  of  Stanberry, 
coupled  on  to  it  and  started  back,  and  had  gone  perhaps  a  mile  when  they 
collided  with  the  switch  engine. 

Mr.  Bondurvant,  who  at  the  time  of  the  accident  was  yard-master  at  Stan- 
berry, testified  as  follows:  That  train  85  was  made  up,  and  on  the  track 
ready  to  go  west  when  train  84  whistled  for  Stanbeny;  that,  when  84  ar- 
rived, he  discovered  there  was  no  caboose  on  the  train;  that,  as  the  yard  was 
blocked,  be  told  the  engineer  of  train  84  to  go  to  the  round-house,  and  that 
he  would  go  after  the  caboose,  the  engineer  having  said  he  did  not  think  it 
was  a  ^reat  way  back;  that  he  went  up  to  see  the  train  dispatcher,  Mr.  Fer- 
riter, and  the  latter  asked  him  if  No.  85  had  gone,  and  he  answered  ''No;'* 
that  they  could  not  go  until  Bums  arrived ;  he  had  charge  of  the  train  that  came 
in  without  the  caboose.  He  then  said  to  him:  "Ferriter,  hadnt  we  better 
go  up  and  get  the  caboose,  as  it  was  lost  up  the  road  two  or  three  miles  ?** 
that  Ferriter  asked  him  if  112  had  gone,  and  he  answered  "No;"  that  he  did 
not  ask  him  if  they  had  gone  after  the  caboose,  and  he  understood  him  to 
have  reference  to  112  with  train  85;  that  Ferriter  then  told  him  he  had  better 
go  and  get  the  caboose  with  the  switch-engine.  He  then  asked  Ferriter  if 
lie  would  need  orders,  and  he  said,  "No,"  it  was  not  necessary  to  have  any; 
that  he  would  protect  him  while  be  was  gone,  and  would  let  nothing  out  tUl 
he  got  back.  He  then  went  down,  got  on  the  switch-engine,  and  started 
with  three  men  on  the  engine  besides  himself.  They  met  112  about  five 
miles  west  of  Stanberry,  backing  up  with  the  caboose.    The  two  engines  col- 
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lided,  and  plaintiff's  husband  was  killed.  That  he  did  not  notice  what  en- 
gine was  standing  in  the  yard  when  he  left. 

It  was  argued  that  the  rnles  and  regulation»f  or  the  movement  of  trains  and 
^engines  in  force  at  the  time  of  the  accident,  and  printed  on  time-table  49, 
were  known  and  understoOTl  by  the  conductor  and  engineer  ih  charge  of  en- 
gine 112»  by  the  yard-master  in  charge  of  the  switch-enginev  and  by  the  train 
dispatcher.  Plaintiff  also  pot  in  evidence  the  following  rules  printed  on 
said  time-table  49: 

"Bule  62.  The  superintendent  and  appointed  train  dispatchers  are  the  only 
persons  authorized  to  move  trains  b7  telegraph. 

^'Bnle  68.  No  wood,  oonstruetion»  or  extra  train  or  engine  must  be  run 
upon  the  road  without  written  orders  or  instructions  from  persons  authorized 
to  move  trains. 

"Bnle  64.  All  telegraphic  orders  for  the  movement  of  trains  will  be  ad- 
dressed to  conductors  and  engineers.  The  operator  receiving  such  an  order 
will  read  it  aloud  to  the  conductor  and  engineer,  and  receive  their  under- 
standing in  writing;  will  repeat  it  back  to  the  dispatcher  precisely  as  sent. 
If  correctly  repeated,  the  dispatcher  will  return  the  signal  <0.E.'  which 
must  be  a<dcnowledged  by  the  operator  by  a  like  signal,  followed  by  his  initial 
and  office  call.  The  operator  will  indorse  the  dispatcher's  O.  K.  on  the  order, 
and  deliver  it  to  the  conductor  and  engineer  to  whom  it  is  addressed.  In  no 
ease  will  an  operator  repeat  an  order  until  he  has  first  obtained  in  writing 
the  understanding  and  signature  of  both  conductor  and  engineer. 

"Bule  65.  Should  the  line  from  any  cause  fail  to  work  bdore  the  party  has 
received  the  O.  K.,  he  will  not  deliver  such  order." 

Defendant,  on  his  behalf,  put  in  evidence  the  following  rules  printed  on 
time-table  49,  and  not  offered  by  plaintiff; 

''Bule  18.  Always  take  the  safe  side  in  cases  of  the  least  uncertainty. 

"Bule  14.  Trains  are  to  be  run  under  the  direction  of  the  conductor,  ez- 
•eept  when  his  directions  conflict  with  rules,  or  involve  any  risk  or  hazaitl,  in 
•either  of  which  cases  all  participators  will  be  held  alike  accountable.*' 

"Bule  66.  The  greatest  care  and  watchfulness  must  be  exercised  in  send- 
ing and  receiving  orders  in  regard  to  running  trains.  Operators  will  not  trust 
the  delivering  of  train  orders  to  other  parties,  but  will  deliver  them  in  per- 
eon." 

'^Bnle  68.  All  orders  and  messages  relating  to  the  movement  of  trains  must 
be  written  in  full,  and  no  abbreviation  used  except  the  telegraph  signals  *  9,' 
(repeat  back,^  and  *  18,'  (I  understand  that  I  am  to  .) " 

The  defenaant  also  introduced  as  witnesses  on  its  behalf  J.  W.  Blanchard, 
formerly  superintendent  of  the  Ck)uncil  Bluffs  and  Omaha  Division  of  defend- 
ant's road;  W.  J.  Durbin,  train-master,  and  for  many  years  a  train  dispatcher 
for  defendant;  Mr.  Beggs,  a  conductor,  and  Mr.  McC!onnel,  a  locomotive  en- 
gineer, both  of  whom  were  in  defendant's  employ  at  the  time  of  and  before 
the  accident.  The  evidence  of  these  witnesses  tended  to  show  that,  under  the 
rules  as  they  were  understood  and  acted  on  by  the  employes  on  that  division, 
an  engine  sent  out  on  the  line  beyond  the  switch  limits  of  a  station  after,  a 
^»boose  would  be  an  extra  engine,  and  only  authorized  to  go  on  a  written  or- 
der; that  the  running  of  irregular  or  extra  trains  or  engines  was  done  only 
<on  written  orders  issued  by  the  train  dispatcher;  that  time-table  49  was  pre- 
pared by  Thomas  McKinock,  general  superintendent  of  defendant's  road,  and 
issued  to  the  division  superintendents,  and  distributed  by  them  to  the  em- 
ployes on  their  respective  divisions;  that  the  engines  in  question,  in  their 
movement  after  said  caboose,  were  *' extra  engines,''  and  that  under  the  rules 
it  required  that  orders  for  the  movement  of  said  engines  should  be  in  writing; 
that  the  observance  of  said  rule  would  tend  to  prevent  collisions,  and  its  non- 
obeervance  would  be  likely  to  result  in  collision;  that  it  was  the  duty  of  the 
employes  in  charge  of  the  engines  in  question  to  refuse  to  go  out  upon  the  road 
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without  orders  in  writing,  and  that  the  train  dispatcher  had  no  authority  to* 
direct  them  to  go  except  by  order  in  writing,  and  signing  the  name  or  initials 
of  the diYision superintendent  thereto;  that,  upon  receiving  the  order  in  writ- 
ing, (if  one  had  been  given  in  this  case,)  it  would  have  been  the  duty  of  the 
persons  in.char|fe  of  engine  112  to  have  gone  to  the  registry  book  at  Stan- 
berry,  and  registered  his  engine  out,  and  when  he  returned  to  register  it  in;, 
that  the  train  dispatcher  issues  his  orders  in  tliree  copies  on  manifold  paper, 
one  of  which  is  delivered  to  the  conductor,  one  to  the  engineer,  and  one  he 
retains,  and  the  order  is  recorded  in  a  book;  that  had  the  train  dispatcher 
given  a  written  order  to  the  engineer  and  conductor  of  engine  112,  when  the 
yard-master  asked  for  orders  to  go  with  the  switch-engine,  the  train  dispatcher 
would  not  have  given  him  an  order  until  the  order  to  the  engineer  and  con- 
ductor of  engine  112  had  been  canceled;  but  that,  had  he  made  a  mistake  and 
done  so,  the  yard-master,  when  he  came  to  register  out  the  switch-engine». 
would  have  discovered  that  engine  112  was  out  on  the  road,  and  could  not 
have  gone  until  that  engine  was  registered  in;  that  the  accident  in  question^ 
resulted  from  the  non-observance  of  the  rules;  and  that  had  the  rules,  as  they 
were  understood  and  acted  upon  by  all  the  employes  on  that  division,  been 
observed,  the  accident  could  not  have  occurred. 

On  cross-examination,  Mr.  Blanchard,  division  superintendent,  testified 
that  Ferriter,  the  train  dispatcher,  had  power  under  the  rules  to  control  the 
movement  of  trains  and  engines;  and  that,  while  he  (Blanchard)  had  the  same 
authority  to  move  trains  that  the  dispatcher  had,  he  never  assumed  that  au- 
thority, but  loaded  it  onto  the  train  dispatcher,  and  that  the  latter  exercised 
the  entire  authority;  that  the  engineer  of  engine  112,  attached  to  freight  train 
84,  could  and  should  have  gone  back,  without  any  orders,  for  the  caboose,  if 
it  could  have  gotten  out  of  the  yards,  even  if  the  caboose  had  been  left  as  far 
back  as  20  miles.  On  cross-examination,  Mr.  Durbin  testified  that  when  the 
yard-master  found  that  the  caboose  had  been  left  back  on  the  road,  and  that 
engine  112  could  not  get  out  to  go  after  it,  it  was  his  duty  to  inform  the  train 
dispatcher  of  the  fact,  and  to  ask  for  orders  to  go  after  it  with  the  switch-en- 
gine, and  that  it  was  the  duty  of  the  train  dispatcher  to  give  the  orders;  that 
the  train  dispatcher  should  have  kept  the  switch-engine  from  going  if  he  knew 
the  first  engine  had  gone;  and  Blanchard  testified  that  the  train  dispatcher, 
without  much  effort,  could  have  ascertained  whether  the  engine  had  gone. 
The  train-master  further  testified,  among  other  things,  that  the  first  f^ult  was 
the  train  dispatcher's  in  giving  a  verbal  order,  and  the  other  fault  was  of  the- 
engineer  in  obeying  it. 

It  is  insisted  by  counsel  that  the  facts  in  evidence,  which  are  substantially 
as  above  set  forth,  show  that  the  death  of  plaintiff's  husband  was  occasioned 
by  the  negligence  of  his  fellow-servants,  and  that,  therefore,  the  court  erred 
in  overruling  the  demurrer  to  the  evidence.  If  the  train  dispatcher,  yard- 
master,  engineer,  and  fireman  of  engine  112,  were  fellow-servants,  then  error 
w:;s  committed  by  the  court  in  the  above  respect;  but  if  the  train  dispatcher 
was  not  a  fellow-servant,  but  the  representative  of  the  company  in  regard  tO' 
the  movement  of  trains  on  the  division  referred  to  in  the  evidence,  and  his 
negligence  was  the  proximate  cause  of  the  injury,  the  demurrer  was  properly 
overruled.  It  clearly  appears  from  the  evidence  that  the  train  dispatcher  at 
Stanberry  had  the  sole  and  exclusive  control  in  directing  the  movement  of 
trains  on  the  division  of  defendant's  road  extending  from  Stanberry  to  Omaha, 
and  that  the  conductors  and  engineers  were  subject  to  them  when  issued. 

The  authorities  bearing  upon  the  question  as  to  whether  or  not  a  train  dis- 
patcher, invested  with  such  control,  is  a  fellow-servant  with  the  conductor 
and  engineer  and  others  engaged  in  actually  operating  and  moving  trains,  are* 
conflicting  and  irreconcilable.  The  rule  laid  down  in  Massachusetts,  and 
cases  cited  from  other  states,  where  it  is  held  that  all  who  are  engaged  in  a 
common  employment,  working  to  accomplish  a  common  result,  without  re- 
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gard  to  rank,  are  to  be  regarded  as  feUow-serrants,  supports  defendant's  con- 
tention. While  this  court  has  held  that,  where  one  servant  is  injured  by  the 
negligence  of  a  fellow-seryant,  no  action  therefor  can  be  maintained  against 
the  master,  only  in  exceptional  cases,  (such  as,  when  the  servant  employed 
was  incompetent,  which  was  either  known  or  might  with  ordinary  care  have 
been  known  by  the  master,)  we  have  never  gone  so  far  as  to  adopt  a  rule  by 
which  to  determine  who  are  fellow-servants  so  broad  as  that  adopted  in  Mas- 
sachusetts, nor  are  we  disposed  to  do  so  now.  The  tendency  of  recent  decis- 
ions is  to  narrow  and  not  broaden  the  rule,  notably  so  in  the  case  of  Railroad 
Co.  v.  Bo8s,  112  U.  S.  877,  5  Sup.  Ct.  Eep.  184,  where  it  is  said:  "There 
is  a  clear  distinction  to  be  made,  in  relation  to  their  common  principal,  be- 
tween the  servants  of  a  corporation  exercising  no  supervision  over  others  en- 
gaged with  them  in  the  same  employment,  and  agents  of  a  corporation 
clotiied  with  the  control  and  management  of  a  distinct  department,  in  which 
their  duty  is  entirely  that  of  direction  and  superintendence.  In  Sheehan  v. 
RaUway  Co.,  91  N.  Y.  332,  and  Railroad  Co.  v.  McCoUen,  84  111.  109,  the 
-superintendent  and  assistant  superintendent,  acting  as  train  dispatchers, 
were  held  to  be  vice-principals.  In  the  case  last  cited  it  is  said  that,  as  be- 
tween the  conductor  and  company,  the  assistant  superintendent,  to  whose  or- 

•  ders  the  trains  are  all  subject,  is  the  representative  of  the  corporation,  and  that 
the  rule  applies  as  well  to  all  orders  issued  by  his  assistants  as  in  his  name." 

That  a  train  dispatcher  is  to  be  regarded  as  the  representative  of  the  com- 
pany is,  in  effect,  held  in  the  following  cases:  Booth  v.  Railway  Co.,  73  N. 
Y.  38;  Railway  Co.  v.  HenderBon,  37  Ohio  St.  55i2;  Waahbwm  v.  Railroad 

•  Co. ,  3  Head,  638 ;  Darrigan  v.  Railroad  Co. ,  24  Amer .  Law  Beg.  453.    In  the 
-case  last  cited  it  is  said:   "It  is  immaterial  that  these  men  are  hired  and  paid 

by  a  common  employer,  and  that  their  employment  is  designed  to  accomplish 
•one  common  result.  That  argument,  if  pressed  to  its  logical  conclusion, 
would  obliterate  all  distinctions  among  those  engaged  in  railroad  business, 
from  the  president  down  to  the  humblest  servant,  and  would  practically  ex- 
empt the  company  from  all  duty  and  all  liability  to  those  in  its  service."  It 
is  further  said  that  "cases  are  constantly  arising,  especially  in  the  operation 
•of  railroads,  which  no  general  rule  can  provide  for,  in  which  the  master  must 
be  regarded  as  constantly  present,  in  which  some  one  must  be  invested  with 
a  discretion,  and  a  right  to  speak  and  command  in  his  name  and  by  his  au- 
thority. Such  a  right  carries  with  it  the  corresponding  duty  of  obedience; 
:8ome  one  must  hear  and  obey.  It  must  also  devise  some  suitable  and  safe 
method  by  which  to  run  special  and  irregular  trains,  and  regular  trains  when 
•off  their  regular  time.  Emergencies  will  arise  which  no  system  of  rules  can 
anticipate  and  provide  for,  in  which  the  company  must  act  promptly  and  effi- 
4;iently.  In  this  case  the  scheme  devised  was  to  have  these  trains  controlled 
by  one  who  knew  the  position  and  movement  of  every  train  on  the  road  liable 
to  be  affected  by  them, — a  train  dispatcher  acting  in  the  name  and  by  the  au- 
thority of  the  superintendent.  Is  there  not  a  wide  difference  between  the 
duty  of  such  an  agent,  and  the  duty  of  a  locomotive  engineer?  The  duty 
of  the  former  pertains  to  management  and  direction;  that  of  the  latter  to  obe- 
dience." 

What  is  here  said  applies  to  the  facts  of  the  case  before  us,  which  shows 
that,  when  freight  train  84  arrived  at  Stanberry  from  the  west,  freight  train 
^  stood  upon  the  track  ready  to  go  out  west,  the  direction  from  which  84  had 
just  come,  but  could  not  go  out  because  84  had  left  its  caboose  back  some  four 
-or  five  miles  on  the  track  between  Stanberry  and  Conception,  a  station  on  the 
jroad.  The  evidence  is  undisputed  that  the  engineer  of  the  engine  which 
pulled  84  into  the  yard  had  the  right,  and  it  was  his  duty,  to  take  his  engine, 
and,  without  orders  either  verbal  or  written,  to  go  back  if  for  the  distance  of 
:20  miles,  and  bring  in  the  caboose;  but,  owing  to  the  crowded  condition  of 
Xhe  yard»  he  could  not  get  his  engine  out,  and  he  was  ordered  by  the  yard- 
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master  to  take  tt  to  the  round-house.  In  this  condition  of  things,  the  traiiw 
dispatcher  directed  McGartj,  conductor,  to  take  engine  Ko.  112,  which  was- 
hitched  to  freight  train  85,  and  bring  in  the  caboose;  saying  he  could  not  give 
liim  written  orders  because  there  was  no  operator  at  Conception,  but  that  he 
would  be  perfectly  safe  in  going,  as  there  was  no  train  coming  east;  where- 
upon he  was  informed  by  McCarty  that  he  would  see  his  engineer,  and  if  he- 
consented  they  would  go.  He  did  go,  and  from  the  very  fact  of  his  not  return- 
ing to  the  train  dispatcher  that  officer  oouid  have  drawn  no  other  inference 
than  that  he  had  gone»  and  this  inference  could  have  been  reduced  to  a  cer- 
tainty had  he  looked  to  ascertain  the  f^t  as  to  whether  or  not  he  had  gone;: 
but  instead  of  this,  with  full  knowledge  of  the  fact  tliat  McCarty  left  telling 
him  that  he  would  go  if  his  engineer  would,  with  an  assurance  from  his  dis- 
patcher that  it  would  be  perfectly  safe  for  him  to  go,  he  directed  the  yard- 
master  to  take  his  switch-engine,  and  bring  in  the  caboose,  promising  to  pro- 
tect him  while  he  was  gone,  without  informing  him  that  he  had  previously 
directed  McCarty  to  go  with  engine  112,  and  without  taking  any  steps  to  as- 
certain whether  lie  had  gone,  which  fact  he  could  have  ascertained  by  taking 
a  few  steps  and  simply  looking;  and  it  was  this  negligence  that  cost  the  fire- 
man on  engine  112  his  life. 

But  it  is  earnestly  insisted  that.  Inasmuch  as  rule  68  forbade  an  extra  en- 
gine from  going  out  without  written  orders,  McCarty  was  negligent  in  not 
refusing  to  go  without  them.  If  the  train  dispatcher  was  the  representative- 
of  the  company  in  ordering  the  movement  of  trains,  as  we  hold  he  was,  then». 
under  the  emergency  and  condition  of  things  existing  when  he  determined 
that  he  could  not  give  written  orders,  it  was  the  determination  of  the  com- 
pany; and  when  he  gave  the  orders  verbally,  as  he  did,  to  meet  the  emergency,, 
it  was  the  company  speaking.  If  the  engineer  who  pulled  train  84  into  Stan- 
berry  had  informed  the  train  dispatcher  that  his  caboose  had  been  left  behind^, 
and  that  he  could  not  get  out  of  the  yard  with  his  engine  to  go  after  it,  and. 
had  procured  the  use  of  engine  112,  attached  to  train  85,  for  the  purpose  of 
going,  and  bad  gone  after  it,  and  had  the  train  dispatcher  afterwards  in- 
structed the  yard-master  to  take  his  engine  and  go,  and  the  accident  occurred 
as  it  did,  could  there  be  any  question  as  to  the  liability  of  the  company?  We- 
think  not. 

Upon  the  point  under  discussion,  the  case  of  Moore  v.  Wdbaiht  St.  L.  dt  P- 
Ry.  Co.^  85  Mo.  588,  has  a  direct  bearing.  In  that  case  it  appeared  that  the- 
company  had  established  a  rule  requiring  all  car  repairers,  when  engaged  in 
repairing  cars,  to  set  out  red  flags  on  each  side  of  the  place  where  they  were- 
at  work  as  signals  of  warning  to  approaching  trains.  Notwithstanding  this- 
rule,  the  foreman  of  car  repairs  directed  the  plaintiff,  without  any  flags  being 
set  out  as  required  by  said  rule,  to  repair  the  draw-head  of  a  car,  promising- 
to  protect  him  while  so  engaged,  and  an  engine  ran  against  the  car,  severely 
injuring  him.  The  company  was  held  liable,  on  the  ground  that  the  foreman, 
was  the  alter  ego  of  the  company,  and  his  promise  of  protection  was  binding, 
although  the  rule  provided  to  secure  the  safety  of  the  men  had  not  been  ob-^ 
served,  but  dispensed  with. 

It  is  next  objected  that  the  court  erred  in  the  second  and  third  instructiona- 
given  for  plaintiff,  in  that  the  Jury  were  told  that  if  they  found  from  the  evi- 
dence that  Ferriter  was  train  dispatcher,  and,  under  the  rules  and  regulations, 
of  defendant,  he  had  control  of  the  movement  of  trains  and  extra  engines  ^ 
and  if,  under  said  rules  and  regulations,  he  had  control  of  the  two  engines  in 
question  so  far  as  running  them  on  the  road  was  concerned;  and  if,  under 
said  rules  and  regulations,  and  by  reason  of  them,  said  employes  were  sub- 
ject to  the  orders  and  instructions  of  said  train  dispatcher  in  relation  to  run- 
ning of  said  engines, — ^then  said  train  dispatcher  was  not  a  fellow-servant 
of  the  engineer.  The  specific  objection  made  to  these  instructions  is  that  it 
was  the  duty  of  the  court  to  construe  the  rules  and  regulations  read  in  evi- 
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dence,  and  that  it  was  error  to  leave  the  construction  of  them  to  the  }ury. 
This  position  is  well  taken»  and  error  was  committed  in  the  respect  above 
noted;  but  the  error  was  one  in  favor  of  defendant  and  against  the  plaintiff. 
Inasmuch  as  the  rules  admitted  of  but  one  construction  as  to  the  fact  that  the 
train  dispatcher  had  control  of  the  movement  of  trains  and  engines,  and  con- 
trol of  the  engines  in  question,  as  to  running  them  on  the  road,  and  subject- 
ing the  employes  to  his  orders  and  instructions;  and,  had  the  court  construed 
the  rules,  it  could  only  have  told  the  Jury  that  under  them  the  train  dis- 
patcher had  such  control,  and  that  the  employes  were  subject  to  his  orders. 

It  is  also  insisted  that  the  court  erred  in  the  instruction  given  in  relation  to 
damages,  in  this:  that  the  Jury  were  told  that  they  might  take  into  considera- 
tion the  mitigating  and  aggravating  circtmistances,  without  pointing  out  to 
them  what  circumstances  were  aggravating  and  what  mitigating.  While  it 
is  held,  in  the  case  of  EaifM  v.  Railroad  Co.,  71  Mo.  169,  that  the  court  in 
its  instruction  should  point  out  such  circumstances,  it  is  also  said  in  the 
case  of  Nagel  v.  Railroad  Oo„  75  Mo.  653,  that  where  there  are  no  mitigat- 
ing circumstances  the  defendant  cannot  complain  of  such  an  instruction  be- 
cause of  its  generality.  In  this  case  we  do  not  perceive  a  single  mitigating 
circumstance,  but,  on  the  contrary,  the  grossest  negligence  of  the  train  dis- 
patcher in  sending  out  the  second  engine  under  the  circumstances  disclosed 
by  the  evidence. 

It  is  also  insisted  that,  under  the  facts  found,  plaintiff  was  only  entitled  to 
nominal  damages.  The  evidence  is  that  deceased  was  the  head  of  a  family, 
S9  years  of  age,  able  to  perform  the  duties  of  fireman,  and  was  so  engaged 
when  killed,  and  was  always  at  work.  These  facts  formed  a  basis  on  which 
the  jury  were  authorized  to  find  more  than  nominal  damages. 

As  to  the  claim  made  that  the  verdjct  for  95,000  was  excessive,  it  may  be 
said  that  it  is  sufficiently  answered  by  the  action  of  plaintiff  in  entering  a  re^ 
mittitur  in  this  court  for  the  sum  of  $1,500. 

It  is  alleged  in  the  petition  that  the  train  dispatcher  gave  an  order  which, 
under  the  rules  and  regulations  of  the  company,  the  men  were  bound  to  obey, 
and  it  is  contended  that  this  allegation  was  not  proved,  inasmuch  as  the  order 
given  was  a  verbal  and  not  a  written  order.  The  company,  through  its  train 
dispatciier,  determined  that  under  the  existing  circumstances  a  written  order 
could  not  be  given,  and,  having  thus  determined,  gave  a  verbal  order,  which, 
«manating  from  the  company  through  its  representative,  the  tndn  dispatcher, 
was  obligatory. 

Inasmuch  as  the  entry  of  a  remittitur  in  this  court  by  plaintiff  of  the  sum 
of  Sl»500  is  to  that  extent  an  admission  that  the  point  made  by  defendant  that 
the  judgment  for  $5,000  is  excessive,  is  well  taken,  on  the  authority  of  the 
case  of  Miller  v.  Hardin^  64  Mo.  544,  the  judgment  of  the  circuit  court  is  in 
all  respects  affirmed,  except  as  to  said  sum  of  $1,500,  which  is  remitted  and 
to  be  deducted  from  the  said  sum  of  $5,000;  and  plaintiff  and  appellee  is  re- 
quired to  pay  all  costs  of  this  appeal,  which  are  adjudged  by  this  court  against 
her. 

All  concur,  except  Shebwood,  J.,  who  dissents. 


Jacobs  9.  Mosblst  and  others. 
iSh^eme  Court  </  JHUtouri.    March  21,  1887.) 

BOUNDABZV— SUPPOeXD  LiNB. 

Where  two  adyoining  proprietors  of  land  are  divided  bv  a  fence  which  they  gup- 
poee  to  be  the  true  line,  each  claiuiing  only  to  the  true  line,  they  are  not  bound  by 
the  supposed  Une,  but  must  conform  to  the  true  line,  when  ascertained. 
Fbausb,  Statutk  or— Boundabt  Likib— Aorbbmbnt— Sbitliko. 

Where  there  is  a  dispute  as  to  the  true  division  Hue,  or  the  line  is  uncertain,  and 
both  proprietors  are  ignorant  as  to  its  true  location,  and  they  agree  on  a  permanent 
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boundary  line,  and  take  possession  accordingly,  the  agreement  is  binding  on  them, 
and  on  those  claimhig  under  them,  and  such  an  agreement  is  not  within  the  stat- 
ute of  frauds. 
8.  EjKCTMENi^-EviDENCE— Pleading — General  Denial. 

Such  an  agreement  may  be  put  in  evidence  in  an  action  of  ejectment,  as  a  defeoM 
under  the  general  denial.    It  need  not  be  specially  pleaded. 

4.  BOUNDABIBS — AOBEBMENT  SETTLING — EVIDENCE  OP. 

An  agreement  fixing  a  boundary  line  need  not  be  shown  by  direct  evidence.  The 
agreement  may  be  inferred  from  the  acts,  conduct,  and  especially  firom  the  long  ac- 
quiescence, of  the  parties. 

5.  Estoppel— In  Pais— Opebation. 

An  estoppel  in  paU  operates  upon  existing  rights  only.  But  where  plaintifif  bad 
been  in  possession  of  the  land  seven  or  eight  years,  under  an  agreement  for  it  with 
his  lather,  and  while  in  possession  agreedwitb  an  adjoining  owner  as  to  the  bound- 
ary line,  hMy  that  he  had  su£fi.cient  interest  to  estop  nim  from  afterwards  repudiat- 
ing the  agreement  when  he  became  the  owner  of  the  land. 

6.  BoUNDABIES — QOVEBNMENT  MONTTMENTB. 

So  long  as  the  monuments  erected  by  the  government  surveyors  can  be  identified, 
or  the  places  where  they  were  planted  can  be  known,  they  must  govern  in  making 
boundaries.  Subseouent  surveys  may  aid  in  finding  such  monuments,  but  the  lat- 
ter must  prevail  in  determining  courses  and  distances. 

Appeal  from  circuit  court,  Boone  county. 

W,  Gordon^  for  plaintiff  and  appeUant.  C  B,  Sebastianf  for  defendants 
and  respondents. 

Black,  J.  This  was  an  action  of  ejectment  for  6.18  acres  of  land.  The 
contest  arose  from  a  dispute  as  to  the  dividing  line  between  the  S.  E.  and  the 
S.  W.  quarters  of  section  31,  township  49,  range  11,  in  Boone  county.  Plain- 
tiff acquired  the  S.  E.  }  by  a  deed  from  his  father  dated  in  1876.  He  testi&ed 
that  he  had  lived  on  the  land  since  1868;  that  his  father  then  gave  it  to  him; 
and  that  the  deed  was  made  in  pursuance  to  that  agreement.  A  Mr.  Din  wid- 
die  owned  the  other  quarter,  and  in  1877  sold  the  same  to  William  Moseley, 
who  died  in  1882,  and  the  defendants  are  his  widow  and  heirs. 

The  plaintiff,  in  1867,  while  in  the  possession  of  his  farm  under  the  agree* 
ment  with  his  father,  built  a  rail  fence  along  what  he  assumed  to  be  the  line. 
Subsequently  Dinwiddle  planted  a  hedge  in  lieu  of  the  north  half  of  the  fence, 
and  that  and  the  south  half  of  the  rail  fence  continued  to  define  the  possession 
of  the  respective  parties  down  to  the  commencement  of  this  suit. 

Dinwiddle  testified  as  follows:  ''In  1871 1  saw  W.  H.  Jacobs,  and  told  him 
I  wanted  to  set  out  a  hedge,  and  he  said,  'all  right;'  that  I  could  move  my 
fence  over  so  as  to  set  the  hedge  on  the  line,  and  have  room  to  cultivate  it.  I 
moved  my  fence,  and  put  out  the  hedge  about  one  foot  west  of  the  line  on  my 
land.  There  is  a  large  rock  on  the  comer  of  my  land.  It  was  there  when  I 
first  knew  the  land,  and  is  still  there.  It  was  always  known  as  the  corner 
stone.  There  was  another  comer  stone  at  the  south  end  of  the  fence  near  Mr. 
Moseley's  gate-post.  The  fence  was  mn  on  the  line  between  these  two  cor- 
ner stones,  and,  when  I  planted  my  hedge,  to  be  sure  that  I  put  it  on  my  line, 
I  put  it  about  a  foot  west  of  the  corner  stones.  I  grew  my  hedge  into  a  fence* 
Mr.  Jacobs  saw  me  cultivating  and  growing,  and  never  made  any  objections, 
or  told  me  it  was  not  on  the  line." 

The  plaintiff  testified  that  in  1880  he  and  William  Moseley,  the  deceased,  had 
the  line  surveyed  by  Mr.  Wright;  that  this  survey  placed  the  hedge  and  rail 
fence  on  him;  that  the  corners  placed  by  Wright  were  removed  by  some  one, 
and  he  had  the  line  resurveyed  by  Wright  and  three  other  persons,  all  county 
surveyors  of  different  counties.  These  surveyors  all  concur  in  saying  that  by 
their  survey  defendants  are  in  possession  of  6.18  acres  belonging  to  plaintiff's 
quarter  sections. 

Jacob  H.  Moseley,  a  son  of  the  deceased,  says  that  before  the  Wright  sur- 
vey, and  in  1878,  Mr.  Quinn  surveyed  the  same  lands  for  him  and  a  neighbor 
on  the  south  of  the  land  in  question ;  that  Quinn  fixed  the  south  comer  here  in 
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question  one  foot  west  of  a  rock,  which  bad  stood  as  a  comer  mark  as  far 
back  as  he  could  remember,  and  that  this  comer,  fixed  by  Quinn,  was  in  a 
line  of  the  continuation  of  the  hedge,  that  this  threw  the  rail  fence  about  five 
feet  on  the  plaintiff.  Surveys  made  by  Shields  as  far  back  as  1836>  were  put 
in  eyidence.  They  showed  that  he  identified  these  rocks  spoken  of  by  Din- 
widdle and  Moseley,  as  half  section  government  monuments. 

The  case  was  tried  by  the  court  without  a  jury,  and  was  made  to  turn  upon 
two  instructions.  That  for  the  plaintiff  is,  in  substance,  if  Dinwiddle  and 
plaintiff  agreed  upon  a  line  in  1871  as  the  true  line,  and  the  former  was  in- 
duced to  plant  his  hedge  near  such  agreed  line,  still,  if  plaintiff  had  no  title 
to  the  land  occupied  by  him,  he  is  not  estopped  from  claiming  tlie  land  in  dis- 
pute. The  other  declaration  of  law  given  for  defendants  is  that  if.  prior  to 
1879,  a  boundary  line  was  established  by  the  mutual  agreement  between  the 
plaintiff  and  persons  under  whom  the  defendants  claim,  and  that  the  parties 
to  the  agreement,  or  those  claiming  under  them,  respectively,  held  possession 
up  to  the  agreed  line,  then  plaintiff  cannot  dispute  its  correctness. 

It  is  the  well-settled  law  in  this  state  that,  where  two  adjoining  proprietors 
are  divided  by  a  fence  which  they  suppose  to  be  the  true  line,  each  claiming  only 
to  the  true  line,  they  are  not  bound  by  the  supposed  line,  but  must  conform 
to  the  true  line  when  ascertained.  Tamm  v.  Kellogg,  49  Mo.  118;  Thomns 
V.  Bahhy  45  Mo.  384.  Where  there  is  a  dispute  as  to  the  true  division  line  be- 
tween adjoining  proprietors,  or  the  line  is  uncertaiut  and  they  are  both  igno- 
rant as  to  the  true  location,  and  they  fix  and  agree  upon  a  permanent  bound-* 
ary  line,  and  take  possession  accordingly,  the  agreement  is  binding  on  them, 
and  those  claiming  under  them .  Such  an  agreement  is  not  within  the  statute 
of  frauds.  Taylor  v.  Zepp,  14  Mo.  482;  Blair  v.  Smith,  16  Mo.  273;  Turner 
V.  Baker,  64  Mo.  218;  Acton  v.  Dooley,  74  Mo.  63;  Browne,  Frauds,  8  75. 
We  entertain  no  doubt  but  such  an  agreement  may  be  put  in  evidence  m  an 
action  of  ejectment,  as  a  defense  under  the  general  denial.  It  need  not  be 
specially  pleaded. 

By  referring  to  the  defendants'  declarations  of  law,  it  will  be  seen  that  it 
predicates  a  defense  upon  an  agreement  made  prior  to  1879.  This  excludes 
any  considerations  of  the  Quinn  and  Wright  survey,  as  alleged  agreements 
connected  with  them,  for  they  were  both  made  subsequent  to  that  date.  The 
agreement  then  relied  upon  by  the  defendants  must  be  one  between  plaintiff 
and  Dinwiddle,  and  there  is  no  evidence  of  any  agreement  between  them,  lest 
it  arose  at  the  time  the  hedge  was  planted,  in  1871.  The  evidence  of  Din- 
widdle, which  is  relied  upon  as  proof  of  the  agreement,  shows  that  he  planted 
the  hedge  with  reference  to  what  he  supposed  to  be  the  government  monu- 
ments,— the  tme  line, — and  not  with  reference  to  any  adjusted  line.  Tliere 
was  then  no  question  made  as  to  the  location  of  the  true  line.  An  agreement 
fixing  a  boundary  line  need  not  be  shown  by  direct  evidence.  The  agreement 
may  be  inferred  from  the  acts,  conduct,  and  especially  from  the  long  acquies- 
cence, of  the  parties.  But  here  the  evidence  all  tends  to  show  that  no  agree- 
ment was  made  between  the  plaintiff  and  Dinwiddle  with  respect  to  the  loca- 
tion of  any  line  between  them.  There  is  no  evidence  to  take  the  case  out  of 
the  general  rule  before  stated,  and  none  to  bring  it  within  the  doctrine  of 
agreed  boundary  lines.  The  defendants*  instructions  should  have  been  re- 
fused. 

It  may  be  here  stated  that  the  instruction  given  at  the  instance  of  the  plain- 
tiff is  also  bad.  It  asserts  the  proposition  that  plaintiff  would  not  be  bound 
by  an  agreement,  had  one  been  made  and  acted  upon,  because  he  was  not  the 
owner  of  the  land.  It  may  be  conceded  that  an  estoppel  in  pais  only  oper- 
ates upon  existing  rights;  but  plaintiff  had  been  in  the  possession  of  the  land 
for  seven  or  eight  years  under  an  agreement  for  it  with  his  father,  and  that 
was  a  sufficient  interest  to  make  such  an  agreement  binding  on  him.  Cases 
like  that  of  Donaldson  v.  Hihnerf  55  Mo.  492,  are  unlike  this  one.    There  a 
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party  sought  to  be  estopped,  by  his  acts  at  an  execution  sale,  had  no  interest 
in  the  property,  possessory  or  otherwise. 

As  this  case  must  go  back  for  retrial,  we  may  add  that  there  is  abundant 
evidence  that  the  stone  on  the  north  end  of  the  hedge,  and  the  one  near  the^ 
south  end  of  the  rail  fence,  spoken  of  by  Dinwiddle  and  Jacob  H.  Moseley,. 
are  the  monuments  fixed  as  the  half  secUon  comers  by  the  government  sur- 
veyor. If  this  be  true,  then  these  monuments  must  control,  no  matter  what 
more  recent  surveys  by  courses  and  distances  may  disclose.  So  long  as  the 
monument  placed  upon  the  earth's  surface  by  the  government  surveyors  cans 
be  identified,  or  the  places  where  they  were  planted  are  known,  there  are  no 
lost  corners.  Modem  surveys  may  aid  in  finding  the  monuments,  but,  it 
they  can  be  ascertained,  the  discrepancies  as  to  distances  must  yield  to  the 
monuments.  Knight  v.  BllioU,  5/  Mo.  825.  Though  the  instructions  were 
erroneous,  we  might  well  affirm  the  judgment,  because  for  the  right  partjp. 
bat  for  the  fact  that  the  rail  fence  appears  to  be  some  five  feet  east  of  the 
south  comer-stone,  and  therefore  not  on  the  line,  but  on  the  plaintiffs  land^ 
The  judgment  is  therefore  reversed,  and  the  cause  remanded. 

(All  concur.) 

Sabinx  ft  £.  T.  By.  Ck>.  v.  Hadnot. 
(Suipnme  Cburt  of  Texas.    March  15, 1887.) 

1.  StTBVAox  Watkb— OBSTBUorioir  OF  Deaihao*— P«rmoii. 

In  an  action  a^inst  a  railroad  oompany  under  Rev.  St.  Tex.  art.  4171,  to  recover 
daiDagee  for  overflowing  lands,  a  petition  need  not  allege  negligence  or  want  of 
Bldll  in  the  constrnction  of  its  railway  in  those  very  words.  It  is  sufficient  if  itavara 
that  the  effect  of  the  constrnction  of  the  road  was  that  Its  grade  obetracted  the 
drainage  of  the  surface  water  oyer  certain  sections  of  land,  (including  plaintiff's,)  so 
as  to  caoae  it  to  stand  from  one  to  six  weeks  longer  than  it  would  Bare  otherwiao* 
done  under  similar  eircnnistanoes.* 

8.  Sakb— ALLBaATiORB  ov  Damagx. 

Where,  in  the  petition  in  such  a  case,  the  yalne  of  the  crops  at  the  time  of  their 
destructipn  is  ayerred  in  detail,  it  is  sufficient  in  that  regard,  on  general  demurer, 
although  some  of  the  allegations  of  damage  should  properly  haye  been  stricken- 
out. 

8.  Sams— Railboam— CovaTBUonox  oy  CuLyxxiB. 

In  an  action  against  a  railroad  oompany  to  recoyer  for  injnries  to  crops  oansed' 
by  the  construction  of  insafflctent  cnlyerts,  whereby  the  natural  drainage  of  a  flood, 
was  impeded,  held^  that  the  company  was  not  liable  if  the  overflow  was  ofsuc^  ex- 
traordinary character  that  ordinary  prudence  would  not  have  provided  against  it 
in  the  construction  of  the  culyerts,  out  that  if  the  flood,  though  extraordinary,, 
might  reasonably  haye  been  anticipated,  the  company  was  liable. 

4.  AppsAL^DAifAosB— AanoxMxnr  or  Ebbob. 

In  the  absence  of  a  distinct  assignment  of  error  on  appeal,  the  question  whether 
a  remitter  of  damages  by  appellee  could  properly  haye  oeen  made,  will  not  be  re- 
yiewed  on  appeal. 

Appeal  from  district  court,  Jefferson  county. 

O^Brien  A  John,  for  appellant.    Tom  J.  Russell,  for  appellee. 

Gaines,  J.  The  first  assignment  of  error,  to  the  effect  that  the  court  erredf 
in  overruling  defendant's  general  demurrer  to  plaintiff's  petition,  is  not  well 
taken.  It  was  not  necessaiy  that  the  petition  should  ^ege  negligence  or 
want  of  skill  on  part  of  the  defendant  company  in  the  construction  of  its  rail- 
way in  these  very  words.  It  is  averred  that  the  effect  of  the  construction  of 
defendant's  road  was  that  its  grade  obstructed  the  drainage  of  the  surface 
water  over  certain  sections  of  land,  subject  to  overflow,  (including  plidntiff's,)^ 
so  as  to  cause  it  to  stand  from  one  to  six  weeks  longer  than  it  would  have 
otherwise  done  under  similar  circumstances.    If  this  was  a  fact,  then  the.- 

t Bee  SoweiB  y.  Lowe,  (Pa.)  9  AtL  Eep.  44,  and  note.  ^.^.^.^^^  ^^  GoOglc 
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defendant  company  did  not  comply  with  the  statute,  which  provides  that  "in 
no  case  shall  any  railroad  company  construct  a  road-bed  without  first  con- 
structing the  necessary  cnlverts  or  sluices,  as  the  natural  lay  of  the  land  re- 
quires, f  orthe  necessary  drainage  thereof. "  Rev.  St.  art.  417L  '  Therefore  the 
necessary  deduction  from  the  averments  of  the  petition  is  that  the  company 
did  not  exerdse  the  proper  degree  of  care  and  skill  in  the  construction  of  its 
road-bed.  Some  of  the  allegations  of  damages  contained  in  the  petition  should 
have  been  stricken  out,  if  a  special  demurrer  had  been  interposed.  But  the 
value  of  the  crops  at  the  time  of  their  alleged  destruction  is  averred  in  detail, 
and  this  is  sufficient  in  that  rei^ard  to  save  the  pleading  upon  general  de- 
murrer. 

The  other  assignments  of  error  we  need  not  consider  in  detail.  They  call 
in  question  the  sufficiency  of  the  evidence  to  sustain  the  verdict  in  the  follow- 
ing particulars:  It  is  claimed  (1)  that  the  evidence  does  not  show  that  the 
losses  of  plaintiff  were  the  proximate  result  of  the  raikoad  embankment;  (2> 
that  the  evidence  showed  that  the  road-bed  was  carefully  and  skillfully  con- 
structed; and  (8)  that  the  overflow  was  of  such  an  extraordinary  character 
that  defendant  was  not  liable,  although  but  for  the  embankment  the  damage 
would  not  have  occurred. 

But,  in  the  first  place,  there  was  the  evidenoe  of  more  than  one  witness 
going  to  show  that,  before  the  railroad  was  built,  the  water  on  the  west  side 
bad  always  run  off  in  five  or  six  days,  but  that  on  both  of  the  occasions  in 
question  the  water  stood  on  that  side  of  its  txaok  for  foiir  or  five  weeks,  and 
on  the  same  times  went  down  on  the  east  side  of  the  track  in  a  much  shorter 
time.  The  floods  of  May  and  June,  1884,  and  of  January  and  February,  1885, 
immediately  caused  the  destruction  of  the  crops  for  which  the  suit  was  brought.- 
In  the  second  place,  we  think  the  Jury  were  warranted  in  finding  from  the 
testimony  that  the  railroad  embankment  caused  the  water  to  remain  over  the^ 
land  west  of  it  a  much  longer  time  than  it  had  ever  remained  before.  Thia 
showed  that  the  road  was  not  built  as  the  law  required,  and  was  in  itself  suf- 
ficient evidence  of  negligent  and  faulty  construction.  Under  the  testimony 
adduced  as  to  the  effect  of  the  embankment  upon  the  water,  they  were  author* 
ized  to  disregard  the  testimony  of  the  engineer  that  they  had  constructed  the 
road  in  a  skillful  manner.  If  they  believe  plaintiff's  witnesses,  th^  did  not 
err  In  permitting  the  facts  sworn  to  by  them  to  prevail  over  the  opinion  of 
the  engineers. 

The  question  of  defendant's  exemption  from  liability,  by  reason  of  the  ex- 
traordinary character  of  the  overflow,  we  need  not  here  discuss.  A  eiu-ilar 
question  was  considered  in  the  opinion  in  the  case  of  the  6h«^,  C.4kB.  .  .  Ry. 
Co.  V.  Pameroy,  8  S.  W.  Bep.  722,  (this  day  delivered,)  and  we  think  the 
conclusion  there  reached  decisive  of  the  point  now  before  us.  The  evidence 
in  the  case  tended  to  show  that  a  large  scope  of  country  near  the  town  of 
Sabine  F^iss,  adjoining  which  plaintiff's  land  was  situated,  was  subject  to 
overflow  by  water  coming  from  the  north  and  west.  There  was  evidence 
going  to  show  that  similar  floods  had  occurred  not  many  years  before  the  rail* 
road  was  built,  and  the  fact  that  the  two  overflows  in  question  occurred  in« 
less  than  nine  months  of  each  other  tends  very  strongly  to  the  conclusion' 
that  they  were  not  so  extraordinary  and  unusual  that  they  might  not  reason* 
ably  have  been  expected  to  occur.  Gfu^ff  C  d  S.  F.  By.  Co.  v.  ffolliday,  65' 
Tex.  512. 

There  is  a  proposition  in  the  brief  of  appellant  setting  up  that  the  damages- 
are  excessive.  This  is  nowhere  specifically  assigned  as  error.  The  damages- 
found  by  the  Jury  were  clearly  excessive,  but  the  excess  has  been  remitted. 
In  the  absence  of  a  distinct  assignment  upon  the  point,  we  do  not  feel  called 
upon  to  consider  whether  this  is  a  case  in  which  a  remitter  was  proper  in  or^ 
der  to  correct  the  vice  of  an  excessive  verdict. 

There  being  no  error  in  the  Judgment,  it  is  affirmed,      o^gni^e^  by  GoOqIc 
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Victoria  Co.  and  others  v,  Viotoeia  Bridge  Ck>. 

f  {Supreme  Qmrt  cf  Texat.    March  22,  1887.) 

1.  Bbidqks— Bridge  Company— Chabtbr  Privilbgeb. 

The  Texas  act  of  April  23,  1874,  ?  79,  which  provides  that,  whenever  any  persons 
shall  file  with  the  secretary  of  state  articles  of  incorporation  for  the  purpose  of 
erecting  and  maintaining  a  bridge  or  ferry,  it  shall  not  be  lawful  for  any  other  toll 
bridge  or  toll  ferry  to  be  established  on  the  same  stream  within  three  miles  above  or 
below  such  bridge  or  ferry,  does  not  apply  to  or  prohibit  the  establishment  of  airee 
bridge  within  the  limit  named. 

2,  Same — Grant  from  County  Court — License — Contract. 

The  incorporators,  having  established  their  bridge,  subsequently  applied  for  and 
obtained  from  the  county  court  a  grant  of  the  right  to  use  the  site  ana  approaches 
from  the  public  road  for  a  term  of  10  years.  Held,  that  this  was  a  mere  license,  and 
not  a  contract  between  the  county  and  bridge  company,  which  would  not  prevent 
the  county  from  afterwards  establishing  a  free  bridge  at  the  same  point,  with  the 
same  right  of  approach  ft-om  the  public  road. 

Appeal  from  district  court,  Victoria  county. 

Stay  ton  &  Kleberg  and  jB.  B,  Peticolaa,  for  appellants.  Glass  c6  CaUender, 
for  appellee. 

Gaines,  J.  This  suit  was  instituted  by  the  appellee  to  restrain  appellants 
from  opening  for  travel  a  free  bridge  on  the  Guadalupe  river,  near  a  toll 
bridge  owned  and  controlled  by  the  former.  During  the  progress  of  the 
•cause  a  temporary  injunction  was  granted,  which  was  made  perpetual  on  final 
hearing* 

In  the  year  of  1875,  certain  persons  being  then  the  owners  of  the  toll  bridge 
above  named,  filed  with  the  secretary  of  state  articles  of  incorporation  as  a 
bridge  company,  for  the  purpose  of  keeping  and  maintaining  a  toll  bridge  at 
the  point  on  the  river  above  nuned,  where  their  bridge  was  already  situated* 
and  thereby  became  a  body  corporate,  invested  with  the  rights,  privileges,  and 
franchises  granted  to  bridge  companies  so  incorporated  by  section  79  of  the 
act  of  April  23, 1874.  This  section  reads  as  follows:  "Whenever  any  person 
-or  persons  shall  file  with  the  secretary  of  state  any  article  of  association  for 
the  erection  and  maintenance  of  a  bridge  or  ferry,  it  shall  not  be  lawful  for 
any  other  toll  bridge  or  toll  ferry  to  be  established  on  the  same  stream,  within 
the  limits  specified  in  said  article:  provided,  that  said  limits  shall  not  extend 
more  than  three  miles  above  and  three  miles  below  said  bridge  or  ferry;  and 
provided,  further,  that  this  section  shall  not  be  so  construed  as  to  prohibit 
bridges  and  ferries  at  the  crossing  of  any  road  on  such  stream,  within  such 
limits,  declared  either  before  or  after  the  erection  of  such  bridge  or  ferry  to 
be  a  public  road  by  the  ooimty  court  of  the  county  in  which  such  crossing  is 
situated." 

At  the  time  appellee  obtained  its  charts,  the  site  of  the  bridge  was  within 
the  jurisdiction  of  the  town  of  Victoria.  Subsequent  to  this,  however,  in 
March,  1879^  an  act  of  the  legislature  was  passed  which  so  reduced  the  limits 
of  the  town  that,  as  i^pellee  claims,  the  site  of  the  bridge  was  left  without 
the  bound  of  its  jurisdiction.  Appellee's  bridge  being  situated  on  a  public 
road  of  the  county,  on  the  twenty-third  day  of  May,  1884,  it  applied  to  the 
commissioners'  court  of  Victoria  county  for  a  grant  of  the  use  of  its  site  for 
the  term  of  ten  years;  and  the  court  on  the  same  day  made  the  following  or- 
der: "And  now  come  on  to  be  heard  the  application  of  the  Victoria  Bridge 
Company,  praying  for  a  grant  of  the  use  of  the  present  site  of  their  iron 
bridge,  with  tlie  approaches  thereto,  for  the  term  of  ten  years  from  this  date* 
for  the  purpose  of  maintaining  their  said  bridge  thereon,  and  with  authority 
to  take  tolls  as  authorized  by  their  charter,  and  under  the  regulation  of  this 
court,  as  provided  by  law,  and  said  <ipplication  being  considered  by  the  court, 
it  is  ordered  that  the  same  be  granted  to  the  extent  of  the  jurisdiction  of  the 
court  in  the  premises."  ^.g.^.^^,  by  GoOglc 
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The  fiPBt  question  presented  is,  did  the  law  under  which  the  bridge  company 
was  incorporated  give  it  such  an  exclnsive  right  to  maintain  a  bridge  at  the 
place  of  its  site,  and  within  the  limits  of  three  miles  above  and  below  it  on 
the  river,  as  to  take  away  the  right  of  the  county  to  establish  a  free  bridge 
within  the  limits  named.  Pre©  bridges  are  not  expressly  excluded  by  the  lan- 
guage of  the  section,  which  has  been  quoted.  But  it  is  maintiUned,  in  support 
of  the  affirmative  of  the  question,  that  the  object  of  prohibiting  the  erection 
of  bridges  near  that  of  the  toll  bridge  of  an  incorporated  company  was  to  pro- 
tect thecomxwny  in  the  enjoyments  of  the  profits  of  its  ente]i)rise;  and  that, 
if  the  legislature  meant  to  protect  them  against  another  toll  bridge  which 
would  merely  divide  and  lesson  its  income,  it  must  necessarily  have  intended 
to  protect  it  against  a  free  bridge,  which  would  destroy  its  profits  altogether. 
But,  in  our  opinion,  the  argument  is  not  sound.  It  must  be  borne  in  mind 
that  the  franchise  proffered  by  the  legislature  to  all  persons  who  see  proper 
to  accept  it  is  a  voluntary  grant,  and  that  it  was  competent  for  the  law-making 
power  to  annex  sach  conditions  to  the  grant  as  it  saw  fit.*  On  the  other  liand , 
if  the  conditions  were  unreasonable,  or  the  value  of  the  franchise  liable  to  bo 
destroyed  because  the  erection  of  free  bridges  was  not  prohibited,  it  operated 
to  the  injury  of  no  one,  for  no  one  was  bound  to  accept  tlie  grant.  It  may 
be  argued  that  no  prudent  man  would  hazard  the  expenditure  requisite  to 
such  an  enterprise  if  he  construed  the  law  to  mean  that  free  bridges  were  not 
excluded.  But  it  is  to  be  remembered,  that  the  legislature  may  have  well 
considered  that  its  first  duty  was  to  the  public  at  large,  and  may  therefore 
have  considerately  declined  to  grant  any  franchise  that  would  take  away  the 
right  of  the  people  to  the  enjoyment  of  free  transit  across  the  streams  of  the 
eountry,  when  the  income  of  their  respective  counties  was  sufficient  to  justify 
the  expense  of  providing  them.  It  is  a  general  rule  in  construing  charters 
that,  if  the  intention  of  the  legislature  cannot  be  ascertained  from  the  lan- 
guage construed  in  the  light  of  surrounding  circumstances,  the  doubt  will 
always  be  resolved  in  favor  of  the  state  and  the  public.  Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  420;  HwUon  v.  Cuero,  L.  d-  B.  Co,,  47  Tex.  56; 
Binghamton  Bridge  Case,  3  Wall.  74. 

But  we  think  the  language  of  the  statute  under  consideration  is  plain,  and 
resort  to  this  rule  is  not  necessary  in  order  to  interpret  it.  In  saying  that  "it 
shall  not  be  lawful  for  any  ol^er  toll  bridge  or  toll  feiTy  to  be  established, "  it 
is  clear  that  the  legislature  did  not  mean  to  prohibit  free  bridges  and  free  fer- 
ries, because,  if  this  had  been  the  intention,  it  could  have  been  very  clearly 
expressed  by  the  mere  omission  of  the  word  "toll"  before  the  words  "bridge" 
and  '^ferry."  The  argument  for  the  other  construction  amounts  to  this: 
that,  because  free  bridges  are  much  more  detrimental  to  the  interest  of  a  toll 
bridge  corporation  than  a  toll  bridge,  we  strike  out  a  qualifying  word  in  the 
statute  so  as  to  give  it  a  meaning  different  from  the  plain  import  of  its  language 
as  written.  This  violates  the  fundamental  rules  of  the  interpretation  of 
statutes,  and  reverses  the  maxim  that  the  mention  of  one  thing  is  the  exclu- 
sion  of  the  other. 

But  it  is  also  argued  that  the  use  of  the  words  "bridges  and  ferries, "  without 
the  quaJifying  word  "toll"  in  the  second  proviso  of  the  section,  indicates  that 
free  bridges  and  ferries  were  meant  to  be  excluded  by  the  former  clause  in 
which  the  words  "toll  bridge"  and  "toll  ferry"  are  used.  But  the  meaning 
of  the  proviso  is  dear.  It  might  have  been  sufficient  to  have  said  in  the  pro- 
viso that  toll  bridges,  etc.,  might  be  erected  at  crossings  on  public  roads,  there 
being  no  exclusion  as  to  free  bridges ;  but  in  this  case  the  qualifying  words 
were  not  necessary,  because  no  bridge  was  to  be  exduded  at  the  crossings 
named.  If  the  words  "toll  bridges"  and  "toll  ferries"  had  been  used  in  the 
proviso,  then  the  argument  would  probably  have  been  urged  that,  since  only 
toll  bridges,  etc.,  were  allowed  at  these  crossings,  free  bridges  were  to  be  al- 
together excluded.    The  construction  of  the  statute  insisted  upon  on  behalf 
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of  appellee  is  not  supported,  therefore,  by  the  language  of  this  proviso.  The 
whole  argument  ignores  the  fact  that  in  making  the  kw  the  legislature  may 
reasonably  be  presumed  to  have  had  in  view  the  interest  of  the  public,  and 
not  that  of  the  corporation.  We  think,  therefore,  that  the  company's  charter 
did  not  prohibit  the  county  of  Victoria  from  erecting  and  maintaining  a  free 
l)ridge  on  the  river  within  three  miles  of  the  toll  bridge  of  appellee. 

But  it  is  also  contended  that  the  action  of  the  commissioners*  court  of  Yic- 
toria  county  in  granting  appellee  the  use  of  its  site  for  10  years  is  a  contract, 
and  that  the  establishment  of  a  free  bridge  withina  few  yards  of  the  toll  bridge, 
with  approaches  to  the  same  road,  is  an  impairment  of  the  obligation  of  that 
contract,  and  cannot  be  permitted.  If  appellee  had  had  no  brieve  at  the  site 
named,  and  the  commissioners'  court  had  contracted  with  it  for  the  erection 
and  maintenance  of  a  toll  bridge  at  that  point  for  a  term  of  10  years,  it  would 
have  been  a  very  serious  question  whether  that  court  could  have  erected  a  free 
bridge  sufficiently  near  the  other  to  divert  the  travel  from  it.  But  such  is 
not  the  case.  Appellee  already  had  a  toll  bridge  which  it  had  been  operating 
under  a  charter  granted  by  the  state.  The  public  road  at  that  point  had  be- 
come subject  to  the  control  of  the  commissiouers'  court,  and,  in  order  to  ob- 
tain the  right  to  use  the  s^te,  appellee  made  application  to  the  court  for  the 
privilege,  and  it  was  granted.  It  seems  this  is  a  very  different  thing  from  a 
contract  on  the  part  of  the  court  for  the  erection  of  a  toll  bridge.  In  the  lat- 
ter case,  in  consideration  of  the  expense  of  erecting  and  maintaining  bridges, 
the  court  grants  the  right  to  take  tolls  for  a  certain  number  of  years.  But, 
in  the  case  before  us,  a  company  already  having  a  bridge,  and  taking  tolls, 
applies  aud  obtains  the  privilege  of  permitting  it  to  remain  in  the  same  place 
tor  a  limited  period  of  tima  The  one  has  the  elements  of  a  contract,  but  can 
the  latter  be  deemed  anything  more  than  a  mere  license?  Let  us  suppose 
iJiat  the  company  had  proposed  to  the  commissioners'  court  to  enter  into  a 
contract  under  article  4482  of  the  Revised  Statutes,  proposing  to  construct  a 
toll  bridge,  and  to  enter  into  bond  as  required  by  article  4483.  The  court 
might  well  have  refused,  upon  the  ground  that  they  deemed  it  to  the  interest 
of  the  public  that  a  free  bridge  should  be  erected  at  the  same  crossing,  before 
the  term  proposed  in  the  contract  ahould  expire.  Oh  the  other  hand,  they 
might  readily  grant  a  license  to  use  the  site  for  a  toU  bridge  already  existing, 
for  the  reason  that  such  license  would  not  take  away  their  right  to  erect  a 
free  bridge  when  they  deemed  it  proper  to  do  so.  It  would  seem  that  the 
company  did  not  consider  that  it  was  making  a  contract  with  the  county  au- 
thorized by  article  4432  of  the  Bevised  Statutes,  because  it  nowhere  appears 
that  it  gave  the  bond  required  by  the  next  succeeding  article.  Article  4433 
provides  that  "the  commissioners*  court,  before  granting  a  license  to  any  per- 
son to  build  a  toll  bridge,  shall  take  bond, "  etc.  In  the  absence  of  such  bond, 
we  must  hold  that,  if  the  license  actually  granted  be  good  for  any  purpose,  it 
is  lacking  in  the  essential  elements  of  such  a  contract  as  the  court  was  author- 
ized to  make  under  the  articles  of  the  statutes  Just  referred  to;  and  that  it  did 
not  deprive  the  county  of  the  right  to  erect  a  free  bridge  for  the  convenience 
•of  the  public,  when  it  saw  proper  to  exercise  that  power.  If  the  county  had 
the  right  to  erect  the  bridge,  the  bridge  company  must  be  held  to  have  ac- 
quired its  privileges  with  a  full  knowledge  of  this  right,  and  cannot  claim 
that  its  property  is  being  damaged  for  public  use  by  the  establishment  of  the 
free  bridge.  The  determination  of  the  questions  we  have  passed  upon  is  de- 
cisive of  the  case,  as  against  the  appeUee.  The  court  below  should  have  dis- 
solved the  injunction  and  dismissed  the  bill,  and  because  it  did  not  do  this 
the  judgment  will  be  reversed,  and  rendered  for  appellant. 
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Grrr  of  Brsnhax  o.  Baenrax  Watbb  Co. 

iSuptmns  Oowi  ^  2V»u.    March  8(S  1887.) 

l.  KuvxoiPAXi  CoBFOXATXOir— CoirrBAoi8-?WAnrx  Compant— Exclvbits  Pbiyilxos. 

A  city  ordinance  granted  to  a  water  company  "the  right  and  privilege,  for  the 
tenn  of  25  vearB  from  the  adoption  of  this  ordinance,  of  sapplying  the  dty  of  B., 


pany  a  larse  snm  per  annom,  daring  the  term  of  26  years,  for  the  supply  of  hy- 
ozants.  Sm^  this  is  a  grant  of  an  exSutive  privilege  to  the  water  company  for  the 
period  named.^ 

%  Saxs. 

The  charter  of  the  dty  provided  that  it  ''shall  be  capable  of  contracting  and  be- 
ing contracted  with,"  and  gaye  it  power  to  provide  the  city  with  water  for  the  con- 
yenienoe  of  the  inhabitante,  and  tne  extinguishment  of  fires;  while  the  law  under 
which  the  water  company  was  organised  provided  that  it  should  haya  full  power 
to  ftimish  water  to  any  <nty  where  it  wss  located,  for  public  or  private  buildings, 
or  for  other  purposes,  and  to  lay  pipes  through  tne  streets  with  the  consent  of  the 
dty.    A  general  law  also  authorised  any  city  in  which  a  water  company  was  or- 

gnised  to  contract  with  it  for  sapplying  the  dty  with  water.  HM  that,  while 
ese  seyeral  laws,  taken  together,  unaoubtedly  authorised  the  city  to  make  some 
contract  for  supplying  itseli  with  water,  yet  they  did  not  confer  on  the  dty  txfreM 
power  to  make  a  contract  granting  the  water  company  the  exclusive  right  to  sup- 
ply the  dty  and  inhabitants  with  water  for  the  period  of  25  years,  at  a  fixed  rate 
per  annum;  and,  as  no  such  power  was  necessary  or  essential  to  the  proper  exercise 
of  the  powers  expressly  granted,  it  could  not  be  implied,  and  this  contract  must  be 
conddered  as  unauthorised  by  the  legislature,  and  invalid.^ 

8.8AXB. 

Power  given  to  a  munidpal  corporation  to  contract  in  relation  to  a  given  sub- 
ject-matter does  not  carry,  by  implication,  the  power  to  contract,  even  with  refer- 
ence to  that,  so  as  to  embarrass  and  interfere  with  its  future  control  over  the  mat- 
ter, as  the  public  interests  may  require. 

4.  GoHSTtronoHAL  Ijaw— Mokofolt^Gsaht  of— Txxas  CoirsTiTanoN. 

A  grant  which  gives  to  one  or  an  association  of  persons  an  exclusive  right  to  buy, 
sell,  make,  or  use  a  given  thing  or  commodity,  or  to  pursue  a  given  employment 
creates  a  monopoly.    The  exclusive  right  need  not  continue  indefinitely,  so  as  to 


amount  to  a 
of  time 


to  a  perpetuity.  It  is  suifident  that  it  is  an  exdusiye  privilege  for  a  period 
of  tne  character  forbidden.  So,  in  this  case,  the  ordinance  granting  the 
exdusiye  right  to  sell  water  to  a  community,  for  public  and  private  uses,  afiects  all 
the  inhabitants  in  their  common  rights  directly,  and  in  their  individual  rights  in- 
directly, and  is  in  conflict  with  that  dause  of  the  Texas  constitution  which  pro- 
yidee  that  perpetuities  and  monopolies  are  contrary  to  the  genius  of  a  firee  govern- 
ment, and  ahall  never  be  allowed.^ 

Appeal  from  district  court,  Washington  coanty. 

Tarver  <§  Bryan  and  /.  T.  Swearin^^en,  for  appellant.  Qarrettf  8earoy  dk 
Bryan  and  BomHU  Mtue  A  Miue,  for  appelleci 

Statton,  J.  On  August  18, 1884,  the  dty  of  Brenham  passed  an  ordi- 
nance, which  provided  that  an  association  of  persons,  then  unincorporated, 
known  as  ''Brenham  Water  Company,''  should  have  the  right  to  establish, 

'The  grant  by  a  dty  ooundl  of  the  excludye  right  of  sellinir  to  the  dty  all  the  water 
required  by  it  for  sewerage  and  fire  purposes  for  the  period  of  20  years,  at  a  minimum 
rate  fixed  in  the  contract,  is  a  monopoly ;  and  this,  tnough  the  grant  does  not  prevent 
other  people  from  selling  water  topriyate  dtisens.  Davenport  y.  Kldnschmidt,  (Mont.) 
13  Pac.  Rep.  249.  See,  also,  Omaha  Horse  Ry.  Go.  v.  Cable  Tramway  Co.,  30  Fed.  Rep. 
324;  Saginaw  O.  L..Co.  y.  City  of  Saginaw.  28  Fed.  Rep.  629;  People  v.  Marx,  (N.  Y.) 
2  N.  S.  Rep.  84,  and  note;  City  of  Louisville  v.  Weible,  (Ky.)  1  8.  W.  Rep.  605. 

A  dty  coundl  has  no  authority  to  grant  to  any  person  a  monopoly,  even  where  no  ex- 
press prohibition  is  found  in  the  charter  or  other  acts  of  the  legislature,    f 
Kldnsohmidt,  (Mont)  13  Pac  Rep.  249,  and  note.  gitized  by  ^ 
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construct,  and  operate  a  system  of  water- works  in  or  adjacent  to  the  city,  and 
for  this  purpose  to  use  all  the  streets,  aileys,  lanes,  public  grounds,  and  all 
places  under  the  control  of  the  city,  so  far  as  might  be  necessary  for  the  proper 
conduct  of  the  business,  "and  for  supplying  said  city,  and  the  inhabitants 
thereof,  with  fresh  water  for  domestic,  manufacturing,  fire,  and  other  pur- 
poses. "  The  length  of  mains  and  pipes  to  be  first  established  was  fixed  at  not 
less  than  four  miles,  to  be  located  as  might  be  agreed  between  the  company 
and  the  city,  which  were  required  to  be  extended  as  the  city  might  order  to  be 
done.  The  seventh  section  of  the  ordinance  determined  the  capacity  the  water- 
works were  required  to  have,  and  the  eighth  section  gave  the  city  the  right  to 
use  water  for  public  purposes  other  than  the  extinguishment  of  fires,  which 
the  city  was  to  receive  in  full  payment  for  all  municipal  taxes  during  the  full 
term  for  which  the  contract  was  to  run.  The  ninth  section  reserved  to  the 
city  the  right  to  purchase  the  water-works  after  the  expiration  of  10  years, 
at  such  price  as  might  be  agreed  upon  by  persons  to  be  selected  as  therein 
provided,  whose  appraisement  was  to  be  binding  upon  both  parties.  Section 
1  was:  "That  there  is  hereby  given  and  granted  to  Brenham  Water  Company 
the  right  and  privilege,  for  the  term  of  twenty-five  years  from  the  date  of  the^ 
adoption  of  this  ordinance,  of  supplying  the  city  of  Brenham,  and  the  inhab- 
itants thereof*  with  water  for  domestic  or  other  uses,  and  for  the  extinguish- 
ment of  fires."  The  fifth  section  is  as  follows:  "The  said  city  of  Brenham 
hereby  agrees  to  rent,  and  does  rent,  of  the  said  Brenham  Water  Company ». 
35  double-nozzle  fire  hydrants,  located,  by  authority  of  said  city,  upon  the^ 
mains  and  pipes  within  said  city,  for  the  extinguishment  of  fires,  at  a  rental 
of  $8,000  per  annum,  payable  quarterly  on  the  first  day  of  January,  April,. 
July,  and  October  m  each  year.  The  said  rental  shall  commence  when  the 
city  is  notified  that  the  said  hydrants  are  ready  for  use,  and  shall  continue 
during  the  full  term  specified  in  this  ordinance;  and  for  the  purpose  of  pro- 
viding for  the  payment  of  all  hydrant  rental  becoming  due,  under  the  provis- 
ions of  this  contract,  the  city  council  shall  levy,  collect,  and  appropriate  annu- 
ally a  sufficient  sum  of  money  to  cover  the  amount  becoming  due  on  this  con- 
tract.'' The  sixth  section  provided  that  "the  said  Brenham  Water  Company 
shall  make  all  extensions  of  mains  and  pipes  whenever  the  said  city  council 
shall  order  the  same  to  be  made,  and  shall  erect  not  less  than  at  the  rate  of 
ten  double-nozzle  fire  hydrants  to  the  mile  on  such  extensions,  for  which  hy- 
drants the  said  city  of  Brenham  shall  pay  a  rental  of  $60  each  per  annum, 
payable  as  provided  in  section  5. "  The  thirteenth  section  fixed  the  water  rate* 
which  might  be  charged  to  inhabitants  in  most  of  the  matters  and  business 
that  could  be  enumerated,  but  as  to  some  enumerated,  and  those  not  enu- 
merated, the  charge  was  left  to  be  fixed  by  contract  to  he  made  with  the  su- 
perintendent, and  all  rates  were  made  payable  quarterly  in  advance  at  the 
office  of  the  corporation.  The  fourteenth  section  provides  that  "this  ordinance 
shall  be  a  contract  by  and  between  the  city  of  Brenham  and  the  Brenham 
Water  Company,  their  successoi-s  and  assigns,  and  shall  be  binding  on  both 
parties  thereto,  provided  said  company  shall  file  with  the  city  clerk  its  accept- 
ance of  the  same  in  writing  within  five  days  after  the  passage  of  the  same." 
The  water  company's  acceptance  was  filed  as  required  by  the  ordinance. 

Before  the  first  of  June,  1885,  the  persons  composing  the  Brenham  Water 
Company  incorporated  under  the  same  name,  under  the  general  incorporation 
act,  and  on  that  day  the  city  was  notified  that  the  works  were  ready  for  use; 
but  it  was  found  that  the  water  supply  was  not  sufficient;  wherefore  the 
water  company  asked  the  acceptance  of  the  works  by  the  city^  agreeing  to 
give  an  additional  supply  of  water  equal  to  that  they  were  then  able  to  fur- 
nish, and  to  increase  it  as  the  consumption  demanded  it;  to>  keep  on  hand 
such  fuel  as  would  enable  it  at  all  times  to  speedily  put  the  pumps  in  motion 
in  case  of  fire;  to  keep  and  maintain  a  telephone;  to  pump  the  stand-pipea 
full  every  day,  and  to  bank  the  fires  under  the  boilers;  to  allow  the  fire  de- 
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partment  to  fill  the  fire  cisterns  from  any  of  the  hydrants;  and  ''to  adopt  and 
enforce  strict  rules  and  regulations  for  the  faithful  carrying  oat  of  the  pur- 
poses for  which  it  is  intended,  and  to  use  every  diligence  to  give  the  city  of 
Brenham  good  and  efficient  fire  service."  The  city,  on  the  same  day,  accepted 
the  water- works  under  the  terms  of  the  agreements  then  tendered;  and,  in  its 
ordinance  so  accepting,  it  provided  "that  no  payment  shall  be  made  on  said 
contract  if  the  said  company  does  not  comply  with  its  agreement  hereinbefore 
recited,  but,  on  compliance  therewith,  the  payments  shall  be  made,  commenc- 
ing on  the  first  day  of  June,  1885."  The  ordinances  did  not  give  to  the  city 
the  power  to  regulate  and  control  the  water-works,  and  to  make  them  effective 
in  cane  the  water  company  failed  to  do  so. 

This  action  was  brought  to  recover  the  price  stipulated  for  the  use  of  hy- 
drants for  the  time  intervening  June  1, 1885,  and  January  1, 1886.  The  ordi- 
nance was  made  a  part  of  the  petition. 

The  city  filed  defenses,  thus  summarized,  in  the  brief  of  its  counsel,  cor- 
rectly: 


"(1)  A  general  demurrer. 


That  it  appeared  from  the  petition  that  the  contract  sued  upon  created 
a  monopoly  and  perpetuity  in  plaintiff. 

"(3)  By  special  exception  that  no  authority  to  make  said  contract  was 
therein  alleged. 

"^4)  That  it  appeared  from  said  petition  that  the  city  council  had  rented 
the  hydrants  for  a  period  of  twenty*five  years,  at  the  yearly  rental  of  three 
thousand  dollars,  and  no  authority  was  alleged  in  the  council  to  bind  the  city 
for  such  a  period  of  time. 

''(5)  A  geneial  denial. 

''(6  and  7)  That  said  contract  was  inoperative,  against  public  policy,  and 
void,  because — First,  the  city  of  Brenham,  having  less  than  ten  thousand  in- 
habitants, was  prohibited  by  the  constitution  and  laws  of  the  state  from  levy- 
ing for  city  purposes  more  than  twenty-five  cents  on  the  one  hundred  dollars 
valuation,  on  the  property  subject  to  taxation,  and  at  the  date  of  said  contract 
the  current  expenses  of  the  city,  including  salaries  of  officers  and  other  reason- 
able and  necessary  expenses,  annually  incurred,  exceeded  the  revenue  derived 
from  89id  tax;  that  there  was  no  excess  in  any  fund  which  could  be  appropri- 
ated to  the  payment  of  the  rent  of  said  hydrant,  and  the  council,  having  no 
means  to  pay  said  rent,  and  having  exhausted  the  limit  of  taxation  allowed  by 
law,  were  not  authorized  to  contract  said  debt;  that  at  the  date  of  the  contract 
the  entire  available  current  revenue  of  the  city,  out  of  which  the  expenses  in- 
curred by  said  contract  could  be  paid,  amounted  to  the  sum  of  $8,763.31,  an 
Itemized  statement  of  which  is  given,  while  the  current  expenses  amounted  to 
the  sum  of  $12,942.14,  an  itemized  statement  of  which  is  given;  that  these 
expenses,  exceeding  all  the  available  revenues  of  the  city,  rendered  the  contract 
inoperative,  illegal,  and  void. 

**(8  and  9)  That  the  contract  was  an  attempt  on  the  part  of  the  council  to 
surrender  their  legislative  discretion,  and  barter  away  the  power  conferred 
upon  it  by  law,  and  was  contrary  to  public  policy. 

"(10)  That  the  contract,  under  the  pretense  of  obtaining  water  for  the 
city,  was  in  truth  and  in  fact  a  donation. 

"(11)  That  the  price  stipulated  was  so  extortionate,  unreasonable,  and  op- 
pressive as  to  render  said  ordinance  void. 

"(12)  That  said  contract  exempted  the  property  of  plaintiff  from  the  pay- 
ment of  city  taxes  during  the  term  of  twenty-five  years,  and  was  in  violation 
of  law  which  prohibits  the  council  from  appropriating  the  school  tax  and 
other  special  taxes  to  any  fund  other  than  that  for  which  it  was  levied,  and 
was  therefore  illegal. 

"(13)  The  defendant  specially  denied  that  plaintiff  complied  with  its  under- 
takings, in  consideration  of  which  the  promises  of  the  defendant  were  made, 
v.48.w.no.8 — 10 
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particularly  in  reference  to  the  quantity  or  supply  of  water  to  be  obtained, 
and  quality  of  the  pipes  and  mains  furnished  by  the  company. 

"(14)  That  for  these  reasons,  among  others,  the  council,  on  the  tenth  day 
of  July,  1885,  adopted  "an  ordinance  rescinding  the  contract  with  the  Bren- 
ham  Water  Company,  made  August  18,  1884,  and  the  supplemental  contract 
made  June  1,  1885,  and  repealing  certain  sections  of  the  said  ordinance  enti- 
tled *An  ordinance  to  provide  a  system  of  water-works  for  the  city  of  Bren- 
ham,'  etc.  The  sections  of  said  ordinance  so  repealed  were  all  sections  which 
required  the  water  company  to  furnish  water  to  the  city  for  any  purpose,  or 
authorized  the  payment  of  plaintiff  therefor  in  the  amount  claimed  in  the  suit; 
that  the  sections  in  the  ordinance  excepted  in  said  repealing  ordinance  were 
the  sections  which  gave  the  plaintiff  the  right  and  privilege  of  supplying 
water,  and  the  provisions  therein  for  the  enjoyment  and  protection  thereof; 
that  this  ordinance  of  July  10th  is  a  bar  to  plaintMf^s  action. 

"(15)  That,  at  the  date  of  the  contract,  there  was  no  such  corporate  body 
in  existence  as  the  Brenham  Water  Company;  that  the  pretended  existence 
of  such  a  contract  at  the  date  of  said  contract  was  false  and  fraudulent. 

"(16)  That  the  said  company,  through  its  agents,  falsely  represented  to 
and  assured  the  council,  as  an  inducement  to  the  contract,  that  the  system  of 
water- works  would  secure  a  general  reduction  in  premiums  paid  for  insur- 
ance, and  that  the  amount  saved  in  this  way  would  be  greater  than  the 
amount  expended  for  water,  and  that,  instead  of  such  reduction,  the  rates 
had  been  increased. 

"(17)  That  the  supplementary  contract  of  June  Ist  was  made  by  the  conn- 
oil  while  acting  under  a  mistake  of  existing  facts,  and  was  obtained  through 
the  false  representations  of  W.  C.  Conner,  an  agent  of  plaintiff;  that  the  coun- 
cil was  not  afforded  any  opportunity  of  inspecting  the  mains  and  pipes  then 
under  ground,  and  inaccessible,  and  in  the  possession  of  plaintiff,  and  the 
defects  were  of  such  a  character  as  to  render  it  impossible  to  discover  them 
by  any  means  available  to  the  council,  and  that  Conner  represented  that  they 
were  sufficient  in  every  respect  for  the  purposes  designated,  and  that  thecoim- 
cil  was  misled  by  the  fraudulent  defects  in  said  mains  and  pipes;  that,  by 
reason  of  his  false  statements  and  misrepresentations,  the  alleged  ordinance 
of  acceptance  was  fraudulent." 

The  court  sustained  demurrers  to  so  much  of  the  answer  as  alleged  that 
the  contract  created  a  debt  in  excess  of  the  sum  the  city  was  authorized  to 
raise  by  taxation,  and  to  so  much  as  set  up  the  ordinance  of  July  10, 1885,  re- 
scinding the  contract  on  which  this  action  is  based,  and  overruled  the  defend- 
ant's demurrers  to  plaintiff's  pleadings.  The  evidence  introduced  under  the 
thirteenth,  sixteenth,  and  seventeenth  paragraphs  of  the  defendant's  answer 
was  conflicting.    There  was  a  verdict  and  judgment  for  the  plaintiff. 

The  first  assignment  of  error  is  that  "the  court  erred  in  overruling  defend- 
ant's demurrer  sdleging,  as  objections  to  plaintiff's  original  and  supplemental 
petitions — First,  that  the  contract  sued  upon  created  a  monopoly  and  per- 
petuity; second,  that  no  authority  was  shown  in  the  city  council  making  the 
contract  to  bind  the  dty  for  a  period  of  twenty-five  years,  and  the  attempt 
to  do  so  was  invalid,  because  the  council  could  not  to  that  extent  surrender 
its  legislative  discretion  and  barter  away  the  authority  reposed  in  it  by  law; 
third,  because  the  contract  was  an  attempt  upon  the  part  of  the  council  to 
limit  the  legislative  authority  of  their  successors,  and  embarrass  them  in  the 
exercise  of  their  exclusive  discretion." 

The  city  of  Brenham  was  incorporated  under  a  special  law  approved  Feb- 
ruary 4,  1878,  and  the  first  section  of  its  charter  declares  that  it  shall  "be 
capable  of  contracting  and  being  contracted  with."  Section  5  of  article  24 
of  the  charter  gives  the  city  power  "to  provide  the  city  with  water;  to  make, 
regulate,  and  establish  wells,  pumps,  and  cisterns,  hydrants,  and  reservoirs,  in 
the  streets  or  elsewhere,  within  said  city,  or  beyond  the  limits  thereof,  for  the 
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eictingnishment  of  fires*  and  the  convenience  of  the  inhabitants,  and  to  pre- 
vent the  unnecessary  waste  of  water."  These  are  the  only  parts  of  the  char- 
ter which  have  any  bearing  on  the  questions  i-aised  by  the  assignments. 

The  law  under  which  the  Brenham  Water  Company  was  incorporated  pro- 
vides that  "any  gas  or  water  corporation  shall  have  full  power  to  manufacture, 
and  to  sell  and  to  furnish,  such  quantities  of  water  or  gas  as  may  be  required 
by  the  city,  town,  or  village  where  located,  for  public  or  private  buildings,  or 
for  other  purposes;  and  such  corporation  shall  have  power  to  lay  pipes,  mains, 
and  conductors  for  conducting  gas  or  water  through  the  streets,  alleys,  lanes, 
and  squares  in  such  city,  town,  or  village,  with  the  consent  of  the  munici- 
pal authorities  thereof,  and  under  such  regulations  as  they  may  prescribe.'' 
Rev.  St.  art.  629.  "  The  municipal  authorities  of  any  city,  town,  or  village,  in 
which  any  gas-light  or  water  corporation  shall  exist,  are  hereby  authorized  to 
contract  with  any  such  corporation  for  the  lighting  or  supplying  with  water  the 
streets,  alleys,  lots,  squares,  and  public  places  in  any  such  city,  town,  or  vil- 
lage. "  Bev.  St  art.  680.  All  these  laws  may  be  looked  to  in  determining  the 
power  of  the  city  to  make  the  contract  involved  in  this  case,  though,  did  it 
depend  solely  on  the  ordinance  of  August  18,  1884,  and  its  acceptance,  arti- 
cles 629  and  630  of  the  Revised  Statutes  would  not,  in  terms,  be  applicable. 

Taking  all  the  laws  into  consideration,  we  cannot  doubt  the  power  of  the 
city  to  make  some  contract  through  which  the  city  might  be  furnished  with 
water.  It  becomes  necessary,  for  the  proper  determination  of  this  case,  to 
ascertain  the  character  of  the  contract  on  which  the  rights  of  the  parties  depend. 
The  subject-matter  of  the  contract  is  one  over  which  the  city  had  control 
solely  under  the  power  confided  to  it  as  a  municipal  government,  to  be  exer- 
cised for  the  public  good,  and  not  under  any  private  corporate  right  or  pro- 
prietorship. The  first  section  of  the  ordinance  professes  to  give  and  to  grant 
a  right  and  a  privilege  to  the  water  company  to  supply  the  city  and  its  inhab- 
itants with  water  for  the  period  of  25  years.  Was  it  intended  to  make  this 
right  and  privilege  exclusive  for  that  period  of  time?  This  must  be  ascer- 
tained from  the  language  of  the  ordinance,  surroundings  of  the  parties,  and 
purpose  sought  to  be  accomplished.  The  ordinance,  in  terms,  professes  to 
give  and  to  grant  a  right  to  do  certain  things,  and  therefore  to  receive  certain 
benefits,  for  a  quarter  of  a  century;  i.  e.,  to  confer  a  claim  to  do  certain  things, 
and  to  receive  a  fixed  compensation,  which  may  be  enforced  for  that  period. 
It  not  only  professes,  in  general  terms,  to  confer  such  a  right,  but  as  if  to 
emphasize  it,  and  to  fully  illustrate  the  character  of  right  intended  to  be 
granted,  it  terms  it  a  "privilege."  The  word  "privilege,"  as  used  in  the  or- 
dinance, is  evidently  not  used  in  the  technical  sense  in  which  it  is  used  in  the 
civil  law,  or  even  under  the  common  law,  when  used  in  the  sense  of  "prior- 
ity," but  was  intended  to  be  given  its  ordinary  signification, — meaning  a 
right  peculiar  to  the  person  on  whom  conferred,  not  to  be  exercised  by  another 
or  others.  This  right  is  to  supply  the  city  and  its  inhabitants  with  water  for 
their  varied  uses,  for  25  years,  at  fixed  prices  in  enumerated  cases,  and  at  such 
prices  as  the  water  company  and  inhabitants  may  agree  upon  in  other  cases. 
The  word  "supplying"  must  be  considered  in  its  connection,  with  a  view  to 
ascertain  whether  it  was  used  in  its  primary  sense,  or  in  one  more  restricted; 
and,  so  considered,  we  can  have  no  doubt  that  it  was  used  in  its  primary 
sense,  intending  thereby  to  give  the  water  company  the  right  and  privilege  to 
furnish  to  the  city  and  its  inhabitants  what  water  might  be  needed  or  neces- 
sary to  be  furnished  through  such  a  system.  In  the  ordinance  under  consid- 
eration, it  can  mean  no  less  than  to  furnish  all  the  water  the  city  and  its  in- 
habitants may  need  to  have  furnished  under  the  power  given  to  the  city, 
through  its  charter,  and  this  for  the  period  of  25  years.  It  would  do  violence 
to  the  context  to  give  to  the  word  any  other  meaning. 

If  nothing  more  appeared  than  we  have  considered,  to  give  characterto  the 
contract,  and  to  illustrate  the  nature  of  the  right  intended  to  be  secured 
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through  it,  it  seems  to  us  that  there  is  no  escape  from  the  conclusion  that  the 
parties  contracted,  and  intended  to  contract,  that  the  right  of  the  water  com- 
pany should  be  exclusive.  The  fifth  and  sixth  sections  of  the  ordinance,  how- 
ever, if  there  were  doubt,  it  seems  to  us  would  remove  it.  The  water  com- 
pany obligated  itself  to  erect  and  maintain  a  given  number  of  fire  hydrants 
on  the  mains,  which  it  absolutely  agreed  to  put  down,  and  for  the  use  of  these 
the  city  agreed  to  pay  the  sum  of  13,000  per  year  for  the  period  named.  It 
further  obligated  itself  to  extend  its  mains,  if  requested  to  do  so  by  the  city, 
and  upon  each  mile  of  such  extension  to  erect  not  less  than  10  fire  hydrants, 
for  each  one  of  which  the  city  promised  to  pay  a  rental  of  $60  per  annum,  as 
provided  in  the  fifth  section.  Was  the  city,  in  this  and  in  another  part  of  the 
ordinance  to  which  we  have  referred,  agreeing  to  receive,  and  the  company  to 
furnish,  the  entire  quantity  of  water  to  be  used  for  fire  and  other  enumer- 
ated public  purposes  during  the  25  years?  The  contract,  in  terms,  obligated 
the  city  to  pay  for  this  for  the  full  period,  whether  it  used  the  water  or  not, 
and  thus  made  the  only  right  valuable  to  the  water  company  in  so  far  ex- 
clusive. 

If  the  city  refused  to  take  the  water,  and  obtained  it  elsewhere,  if  the  con- 
tract was  valid,  and  the  parties  are  to  be  supposed  to  have  so  considered  it, 
then  the  city  would  but  assume  a  double  burden,  which  it  cannot  be  conceived 
that  the  city  ever  contemplated.  The  language  of  the  contract,  the  surround- 
ings of  the  parties,  and  their  evident  purpose,  forbid  the  belief  that  they  either 
intended  to  make  the  right  and  privileges  of  the  water  company  other  than  an 
exclusive  right  to  furnish  and  be  paid  for  all  the  water  the  city  and  its  inhab- 
itants might  need  to  have  furnished  through  a  system  of  water- works  for  the 
full  period  of  25  years.  Does  the  charter  of  the  city  of  Brenham,  or  that  of 
the  water  company,  confer  upon  the  city  the  power  to  make  such  a  contract? 
Both  charters  may  be  considered  together.  The  charter  of  the  city  doubtless 
gave  it  power  to  provide  the  city  with  water,  and,  under  this,  it  may  be  held 
that  it  had  the  power  to  make  a  contract  to  receive  and  pay  for  water  to  be 
furnished  by  some  other  corporation  or  person.  The  charter  of  the  water 
company  expressly  conferred  upon  it  power  to  contract  with  the  city  to  sup- 
ply it  with  water  for  public  purposes.  Its  charter,  however,  is  under  the  gen- 
eral law,  and  the  express  power  given  to  such  corporations  was  evidently  given 
to  enable  such  of  them  as  might  be  located  in  cities  or  towns  having  no  such 
powers  as  had  the  city  of  Breuham  to  contract  with  them.  The  summary  of 
powers  which  a  municipal  corporation  has  and  may  exercise,  as  given  by  Mr. 
Dillon,  was  recognized  as  correct  in  the  case  of  Williams  v.  Davidson,  43  Tex. 
33 .  "A  municipal  corporation  possesses  and  can  exercise  tlie  following  pouy 
ers,  and  no  others :  First,  those  granted  in  eofpress  words;  second,  those  nec- 
essarily or  fairly  implied  in  or  incident  to  the  powers  expressly  granted; 
third,  those  essential  to  the  declared  objects  and  purposes  of  the  corporation, 
— not  simply  convenient,  but  indispensable.  Any  fair,  reasonable  doubt  con- 
cerning the  existence  of  the  power  is  resolved  by  the  courts  against  the  cor- 
poration, and  the  power  is  denied."    Dill.  Mun.  Corp.  89. 

No  express  power  is  conferred  upon  the  city,  through  either  or  both  of  the 
charters,  to  make  a  contract  through  which  the  water  company  could  become 
entitled  to  the  use  of  the  streets,  and  to  have  the  exclusive  right  to  furnish  the 
city  and  its  inhabitants  with  water  at  a  fixed  rate  for  25  ye^urs;  and  we  do  not 
see  that  power  to  make  such  a  contract  was  necessary  or  essential  to  the  proper 
exercise  of  the  power  expressly  given.  Under  charters  containing  grants  of 
power  less  full  and  express  than  are  contained  in  the  charter  of  the  city  of 
Brenham,  it  has  been  held  that  power  existed  to  erect  and  operate  water-works 
under  the  control  and  ownership  of  the  municipality  when  it  deemed  it  nec- 
essary to  the  public  good.  The  legislature  had  given  power  to  the  city  of 
Brenham  to  erect,  control,  and  regulate  water-works,  and  this  it  may  exer- 
cise, if  it  has  or  may  have  the  pecuniary  ability,  unless  constrained  by  the 
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contract  nnder  consideratioiL  The  legislature  has  also  given  power  to  every 
city  within  which  one  or  more  private  corporations  may  have  water- works  to 
contract  with  one  or  all  of  them,  and  the  further  power  to  permit  the  use  of 
its  streets  and  other  public  grounds  for  the  purposes  of  such  works  contem- 
plated by  the  statute,  by  as  many  water  companies  as  may  desire  to  do  so. 
Bev.  St.  arts.  629,  630,  8188. 

It  Is  now  universally  conceded  that  "powers  are  conferred  on  municipal 
corporations  for  public  purposes;  and,  as  their  powers  cannot  be  delegated, 
so  they  cannot  be  bargained  or  bartered  away.  Such  corporations  may  make 
authorized  contracts,  but  they  have  no  power,  as  a  party,  to  make  contracts 
or  pass  by-laws  which  shall  cede  away,  control,  or  embarrass  their  legislative 
or  governmental  powers,  or  which  shall  disable  them  from  performing  their 
public  duties."  Dill.  Mun.  Ck)rp.  97.  Whether  and  how  a  municipal  govern- 
ment win  exercise  a  discretionary  power  conferred  upon  it  must  necessarily 
depend  upon  the  determination  of  that  question  by  it,  in  the  exercise  of  what- 
ever legislative  power  has  been  conferred  upon  it.  To  secure  the  means  to 
carry  out  such  legislative  determination,  the  making  of  one  or  many  contracts 
may  become  necessary.  The  validity  of  every  contract  a  municipal  corpora- 
tion may  assume  to  make  must,  at  last,  depend  upon  the  validity  of  the  law 
or  municiptd  ordinance  under  which  it  is  made.  If  the  legislature  had  ex- 
pressly authorized  the  makinff  of  the  contract  under  consideration,  it  would 
doubtless  be  binding,. unless  &ere  be  some  constitutional  objection  to  such  a 
law, — a  matter  which  will  be  considered  hereafter, — and  the  ordinance  could 
not  be  held  to  operate,  considered  with  its  acceptance  as  a  contract,  as  a  sur- 
render uf  any  power  the  legislature  intended  the  city  government  to  exercise 
at  all  times.  The  question  would  then  have  been  determined  by  a  power  su- 
perior to  that  of  the  municipality, — a  power  from  which  it  derives  all  the 
power  it  has,  and  even  its  existence  as  a  corporation. 

The  city  having  been  given  such  power  as  we  have  stated,  it  must  be  un- 
derstood that  it  was  intended,  not  only  that  it  might  use  it,  but  that  it  should 
use  it,  if  deemed  necessary,  for  the  public  welfare,  so  long  as  the  power  is 
possessed  by  it,  i,  e.,  until  taken  away  by  the  legislature.  Will  not  the  con- 
tract under  consideration,  if  valid,  have  the  effect,  not  only  to  embarrass  the 
city  government  in  the  exercise  of  the  power  conferred  upon  it,  but  to  with- 
draw from  it  the  right  to  provide,  in  any  other  authorized  way,  water  for  pub- 
lic purposes  and  the  use  of  its  inhabitants,  which  was  the  sole  purpose  for 
which  the  power  to  erect,  maintain,  and  regulate  water- works  was  given  to 
it?  It  seems  so  to  us;  for,  as  we  have  before  said,  the  contract,  in  effect,  as- 
sumes to  give  an  exclusive  right, — assumes  to  surrender  to  a  private  corpora- 
tion, for  the  period  of  25  years,  the  power  which  the  legislature  conferred  on 
the  municipal  government.  The  power  given  to  a  municipal  corporation  to 
contract  in  relation  to  a  given  subject-matter  does  not  carry  the  implication 
that  it  may  contract,  even  with  reference  to  that,  so  as  to  render  it  unable  in 
the  future  so  to  control  any  municipal  matter,  over  which  it  is  given  power  to 
legislate,  as  may  be  deemed  best.  If  the  contract  relied  on  is  valid,  neither 
the  repeal  of  the  charter  of  the  city,  nor  any  other  act  of  the  legislature,  can 
abrogate  it.  If  it  is  invalid,  the  ci^  council  had  the  right  to  declare  it  null, 
and  to  refuse  to  comply  with  it 

In  the  case  of  Gas-Light  Co.  v.  MidcUeUnm,  59  N.  Y.  281,  the  town  au- 
thorities were  empowered  to  cause  the  streets  to  be  lighted  with  gas ;  and  were 
required,  when  they  deemed  it  necessary  to  do  so,  to  contract  with  the  gas 
company  to  furnish  and  lay  down  ga^jipes,  erect  lamp-posts,  and  other  nec- 
essary things,  and  to  furnish  gas.  Under  these  facts  the  authorities  con- 
tracted with  the  gas  company  to  furnish  gas  and  light  certain  streets  for  the 
term  of  Ave  years.  Subsequently  the  law  which  conferred  authority  on  the 
town  to  make  the  contract  was  repealed,  and  an  action  was  brought  to  recover 
for  gas  furnished  after  the  repeal,  and  it  was  held  that  the  contract  was  in. 
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valid  on  the  ground  that  such  a  contract  could  not  deprive  the  legislature  of 
its  power  to  repeal  a  law  affecting  a  municipal  corporation.  It  was  said:  "If 
the  board  of  town  auditors  could  deprive  the  legislature  of  this  power  for  five 
years,  by  entering  into  a  oontract  with  plaintiff  for  that  time,  it  might  for 
100  years,  by  contracting  for  that  period.  I  think  it  entirely  clear  that  no 
such  power  was  conferred  by  the  act  on  the  town  auditors." 

A  contract  made  with  a  municipal  corporation  is  no  more  beyond  its  con- 
Urol,  if  its  effect  be  to  withdraw  from  or  embarrass  the  municipality  in  the 
exercise  of  any  legislative  power  conferred  upon  it,  than  is  such  a  contract 
beyond  the  reach  of  the  legislature  that  created  the  municipal  corporation. 
It  is  solely  the  want  of  power  to  make  the  contract  which  authorizes  either 
body  to  disregard  it. 

In  the  case  of  State  v.  Qoi-Light  Co.,  18  Ohio  St.  291,  it  appeared  that  the 
gas  company  had  a  charter  which  empowered  it,  within  the  city  of  Cincinnati, 
to  do  all  the  acts  which  gas  companies,  incorporated  under  the  general  laws 
of  this  state,  are  authorized  to  do,  including  the  right  to  sell  gas  to  the  city 
and  its  inhabitants.  The  city  of  Cincinnati  was  also  authorized,  by  its  char- 
ter, to  contract  with  gas  companies  for  lighting  its  streets,  and  to  levy  taxes 
to  meet  the  expenses.  So  standing  the  charters,  with  the  consent  of  the  city, 
the  gas  company  acquired  all  the  rights  which  the  city  had  contracted  to  per- 
mit an  individual  to  enjoy.  That  contract  embraced  substantially  the  same 
rights  and  privileges  as  the  contract  before  us  professes  to  give  to  the  plain- 
tiff, and  these  were  to  be  enjoyed  for  25  years.  The  contract  was  held  to  be 
invalid.  Waiving  a  consideration  whether  the  legislature  of  the  state  might 
have  granted  such  rights  and  privileges,  the  court  said:  ''Assuming  that  such 
a  power  may  be  exercised  directly,  we  are  not  disposed  to  doubt  that  it  may 
also  be  exercised  indirectly,  through  the  agency  of  a  municipal  corporation, 
clearly  invested,  for  police  purposes,  with  the  necessary  authority.  But  we 
have  referred  to  these  authorities  as  our  justification  for  saying  that  when  a 
franchise  so  far  in  restraint  of  trade,  and  so  pregnant  with  public  mischief 
and  private  hardship,  lis  drawn  in  question,  and  it  is  claimed  to  be  derived 
through  a  municipal  ordinance  or  contract,  the  power  of  the  municipal  au- 
thorities to  pass  the  ordinance  or  enter  into  the  contract  must  be  free  from 
doubt.  It  must  be  found  on  the  statute  book  in  express  terms,  or  arise  from 
the  terms  of  the  statute  by  implication  so  direct  and  necessary  as  to  render  it 
equally  clear." 

In  the  case  of  Garrison  v.  City  of  Chicago,  7  Biss.  486,  it  appeared  that  a 
gas  company,  having  corporate  powers  as  broad  as  any  the  plaintiff  can  claim 
under  its  charter,  contracted  with  the  city  of  Chicago  to  supply  it  with  gas 
for  the  period  of  10  years.  The  power  of  the  city  to  buy  gas,  under  its  char- 
ter, was  as  full  as  is  the  power  of  the  city  of  Brenham  to  contract  for  a  water 
supply,  and  it  was  held  that  the  city  had  no  power  to  contract  for  so  long  a 
time.  Indisposing  of  the  case  it  was  said:  "The  officers  of  the  city — the 
members  of  the  council — are  trustees  of  the  public  There  can  be  no  doubt 
that  the  right  to  regulate  the  lighting  of  the  streets,  and  to  furnish  means  for 
the  same  by  taxation,  is  in  its  nature  legislative  power.  It  concerns  the 
whole  public  of  the  city.  The  effect  of  the  contract  in  question  by  the  city 
authorities  in  October,  1869,  if  valid,  was  to  bind  their  successors  for  10  years 
as  to  these  matters  of  legislation.  If  it  be  conceded  that  the  power  existed, 
as  claimed,  then  it  practically  follows  that,  at  the  end  of  the  term,  in  1879, 
a  contract  may  be  made  by  their  successors  without  limit,  and  which  may 
bind  the  public  indefinitely.  I  am  unwilling  to  sanction  a  principle  which, 
in  a  case  like  this,  would  lead  to  such  results.  The  safer  rule  is  to  hold  the 
officers  of  a  municipality  to  a  rigid  accountability  in  the  discharge  of  their 
trust.  In  all  cases  of  contract  to  run  for  years,  the  authority  to  make  them 
should  be  clear;  because  they  involve  pecuniary  liability,  and  it  is  a  tax  upon 
future  property  owners  of  the  city."  Digitized  by  GoOglc 
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The  principles  asserted  in  the  case  of  Canal  Co.  t.  St.  Louis,  2  Dill.  84, 
lead  to  the  same  result. 

In  some  of  these  cases  there  seems  to  have  been  no  power  given  to  the 
municipal  corporations  to  do,  through  works  to  be  created  and  controlled  by 
themselves,  the  things  for  which  they  contracted  with  others.  If  so,  the  more 
potent  is  their  illustration  of  the  principle  involved.  The  city  of  Brenham 
was  not  in  that  situation. 

In  the  case  of  City  of  Indianapolis  v.  Gas-Light  Co.,  66  Ind.  400,  it  ap- 
peared that  the  gas  company,  by  its  charter,  was  empowered  to  manufacture 
ms  to  be  used  for  the  express  purpose  of  lighting  the  city  of  Indianapolis. 
One  section  of  its  charter  declared  that  "said  company  shall  have  the  privi- 
lege of  supplying  the  city  of  Indianapolis  and  its  inhabitants  with  gas,  for  the 
purpose  of  affording  light,  for  the  term  of  twenty  years."  Another,  "that 
nothing  in  this  act  shall  be  so  construed  as  to  grant  to  said  Gas-Light  A  Coke 
Company  the  exclusive  privilege  of  furnishing  said  city  with  gas,  for  the  pur- 
poses within  named."  It  was  further  provided  that  "the  said  city  of  Indian- 
apolis, in  its  corporate  capacity,  shall  have  power  to  contract  with  said  com- 
pany to  furnish  gas  for  the  purpose  of  lighting  the  streets,  engine-houses, 
market-houses,  or  any  public  places  or  buildings."  The  gas  company  con- 
tracted to  furnish  the  city  with  gas  for  the  period  of  five  years  from  a  given 
date,  and  the  city  refused  to  pay  for  some  received  during  the  time  embraced 
In  the  contract,  and  to  recover  the  price  of  that  the  action  was  brought.  It 
was  held  that  the  city  was  liable  for  gas  furnished  after  it  had  elected  to  treat 
the  contract  as  a  nullity,  and  had  given  notice  that  it  would  not  pay  for  gas 
furnished,  and  for  lighting,  cleaning,  and  repairing  lamps  on  and  after  a  day 
named.  The  provision  in  the  charter  that  the  act  should  not  be  construed 
to  give  an  exclusive  privilege  to  the  gas  company  was  evidently  not  intended 
as  a  legislative  declaration  that  the  city  might  not  by  contract  grant  an  exclu- 
sive privilege,  but  simply  to  avoid  a  misconstruction  of  the  charter  itself,  and 
to  leave  the  city  free  to  make  such  contracts  as  it  deemed  proper,  within  the 
powers  granted.  The  privilege  given  to  supply  the  city  and  its  inhabitants 
with  gas  for  the  period  of  20  years,  coupled  with  an  express  power  to  the  city 
to  contract,  might  well  evidence  an  intention  on  the  part  of  the  legislature  to 
permit  it  to  contract  for  a  longer  period  than  was  embraced  in  the  contract 
made.  If  the  legislature  so  wiUed,  and  there  was  no  constitutional  objection 
to  such  legislation,  such  a  contract  would  be  valid.  From  the  report  of  the 
case,  it  is  doubtful,  however,  whether  the  legislation  to  which  we  have  re- 
ferred controlled  the  decision.  The  gas  company  was  chartered  in  1851;  the 
contract  sued  on  was  made  July  22,  1876;  and  at  some  time  after  the  incor- 
poration of  the  gas  company,  whether  before  or  after  the  contract  was  made 
not  appearing  from  the  opinion,  the  city  was  incorporated  under  a  general 
law,  one  section  of  which  gave  the  city  power  "to  construct  and  establish  gas- 
works, or  to  regulate  the  establishment  thereof  by  individuals  or  companies, 
or  to  regulate  the  lighting  of  streets,  public  grounds  and  buildings,  and  to 
provide,  by  ordinance,  what  part,  if  any,  of  the  expenses  of  lighting  any  street 
or  alley  shall  be  paid  by  the  owners  of  lots  fronting  thereon."  The  inference 
from  the  opinion  is  that  the  power  of  the  city  to  make  the  contract  was  based 
on  the  power  given  to  regulate  the  lighting  of  the  streets.  If  so,  then  the 
decision  does  hold  that  the  city  had  power  to  make  the  contract,  extending 
over  several  years,  under  a  grant  of  power  of  the  most  general  kind. 

This  case  was  cited  as  an  authority  to  sustain  a  contract  for  a  supply  of 
water  for  a  city  embracing  a  period  of  20  years.  City  of  Valparaiso  v.  Oard- 
ner,  7  Amer.  k  Eng.  Corp.  Cas.  629.  The  city  of  East  St.  Louis  was  given 
power  to  contract  and  be  contracted  with;  to  provide  for  lighting  the  streets 
and  erection  of  lamp-posts;  and  to  make  such  ordinances  as  might  be  neces- 
sary to  carry  into  effect  those  and  other  powers  granted.  The  East  St.  Louis 
Gas  Company  was  given  power  by  its  charter  to  contract  and  be  contracted 


152  80UTHWS8TEBN  BSFOBTER.  [ToE. 

with ;  power  to  manufacture  and  sell  gas  for  the  purpose  of  lighting  the  town 
of  East  St.  Louis  and  territory  contiguous,  the  town  and  city  of  that  name 
being  the  same.  The  gas  company  was  also  given  the  ezdusive  privilege  of 
supplying  the  town  and  ccmtiguous  territory  with  gas  for  80  years,  chiurges 
not  to  exceed  rates  of  another  company,  and  10  per  cent  added.  The  city  con- 
tracted for  gas  for  the  period  of  80  years,  and,  after  it  had  received  gas  for 
some  time  under  the  contract,  it  declined  to  receive  more,  holding  the  con- 
tract invalid  for  want  of  power  to  make  it ;  whereupon  an  action  was  brought 
to  recover  the  sum  due  under  the  contract  for  the  period  the  city  had  received 
and  not  paid  for  gas  furnished.  Underthis  state  of  facts,  the  supreme  court  of 
Illinois  held  that  the  city  was  liable  for  gas  furnished  before  it  disaffirmed 
the  contract.  The  ground  on  which  the  contract  was  claimed  to  be  invalid 
was  the  want  of  power  to  make  a  contract  to  bind  the  city  for  so  long  a  pe- 
riod. The  court  did  not  pass  on  the  validity  of  the  contract,  nor  is  there  any 
intimation  in  the  opinion  of  either  of  the  Judges  that  the  court  would  have 
declared  the  contract  binding  on  the  city;  wldle  in  an  elaborate  opinion  by 
one  of  the  judges  it  was  held  that  the  contract  was  void,  and  that  it  was  be- 
yond the  power  of  the  legislature  to  authorize  it. 

In  Water-Works  Co.  Y.AUantio  City,  6  Atl.  Bep.  24,  it  was  held  that  a 
contract  made  by  a  city  having  power,  under  its  charter,  to  provide  a  supply 
of  water  for  the  city,  by  which  it  agreed  to  receive  water  from  a  water  com- 
pany so  long  as  the  company  compUed  with  its  obligation,  was  valid.  From 
the  report  of  the  case,  we  cannot  ascertain  fully  what  the  charter  powers  of 
either  corporation  were;  but,  to  the  objection  that  the  city  had  no  power  to 
bind  itself  for  an  indefinite  period,  the  court  replied  that  the  contract  pro- 
vided a  means  by  which  the  dty  could  terminate  it  at  any  time. 

These  are  the  leading  cases  bearing  on  the  question  before  us,  and  we  are 
of  the  opinion  that  the  better  reason  is  with  those  that  hold  that  a  municipal 
corporation  has  no  power,  under  such  laws  as  operate  on  the  contract  before 
us,  to  make  such  a  contract.  Municipal  officers  hold  but  for  short  terms, 
those  of  the  city  of  Brenham  for  but  one  year,  and  the  very  purpose  for  which 
short  terms  of  office  and  frequent  elections  are  required  is  to  leave  the  con- 
trol of  municipal  affairs  as  near  as  may  be  in  the  hands  of  the  people;  to  make 
the  municipal  administration  reflect,  as  near  as  may  be,  the  will  of  the  public. 
The  reasons  but  emphasize  the  necessity  for  denying  to  a  city  council,  or  other 
governing  body,  the  power,  by  contract  or  otherwise,  to  disable  or  hinder 
from  time  to  time  the  full  and  free  exercise  of  any  power,  legislative  in  its 
character,  which  the  legislature  has  deemed  proper  to  confer  upon  such  corpo- 
rations. Gases  will  arise  in  which  it  becomes  necessary  to  make  investments 
for  permanent  improvements,  and  as  to  such  things  the  acts  of  the  govern- 
ing body  then  acting  must  necessarily  be  given  effect.  The  improvement  in 
such  cases  becomes  the  property  of  the  city,  and  its  power  over  it  continues, 
through  which  it  may  use,  change,  or  so  deal  with  it  as  may  be  deemed  best. 

We  do  not  wish  to  be  understood  to  hold  that  a  municipal  corporation  has 
no  power,  in  any  event,  to  contract  for  such  things  as  are  consumed  in  their 
daily  use,  for  a  period  longer  than  the  official  term  of  the  officers  who  make 
the  contract;  but  we  do  intend  to  be  understood  to  hold  that  such  corporations 
have  no  power  to  make  contracts  continuous  in  character,  in  reference  to 
such  things  or  any  others,  by  which  they  will  be,  in  effect,  precluded  from 
exercising  from  time  to  time  any  power,  legislative  in  character,  conferred 
upon  them  by  law. 

There  is,  however,  another  question  involved  in  this  case,  which  will  be 
examined,  reaching  further  than  the  one  we  have  considered,  and  involving, 
not  only  the  power  of  the  municipal  corporation  to  make  the  contract  su^ 
on,  under  the  terms  of  the  charters  of  both  corporations,  but  involving  the 
question  of  the  power  of  the  legislature,  directly  or  indirectly,  to  confer  upon 
the  water  company  such  rights  and  privileges  as  it  claims  under  the  contract 
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It  is  claimed  tbat  the  contract  csea/beB  a  aonopoly,  and  that  this  Is  in  viola- 
tion of  the  con8tituti<»,  which  dedares  that  *' perpetuities  and  monopolies 
are  contrary  to  the  genius  of  a  free  government,  and  shall  never  be  allowed." 
If  snch  is  the  effect  of  the  oontiactt  it  is  forbidden  by  the  constitution,  and 
no  legislation  can  give  validity  to  It.  A  grant  which  gives  to  one  or  an  asso- 
ciation of  persons  an  exclusive  right  to  buy,  sell,  make,  or  use  a  given  thing 
or  commodity,  or  to  pursue  a  given  employment,  creates  a  monopoly.  There 
are,  however,  certain  classes  of  exclusive  privileges  which  do  not  amount  to 
monopolies,  and  a  consideration  of  these,  and  the  grounds  on  which  they 
stand,  is  not  now  necessary. 

The  Tight  to  exercise  the  exclusive  privilege  need  not  extend  to  all  places; 
it  is  enough  that  it  is  to  operate  in  and  to  the  hurt  of  one  community.  It 
need  not  continue  indefinitely,  so  as  to  amount  to  a  perpetuity;  it  is  enough 
that  it  be  an  exclusive  privilege,  for  a  period  of  time,  of  the  character  forbidden . 
The  more  general  is  its  application  as  to  places  and  persons,  and  the  longer 
it  is  to  continue,  the  more  hurtful  it  becomes*  In  the  case  before  us,  the  con- 
tract, as  we  have  seen,  gives  the  exclusive  right  to  sell  to  a  community  for  pub- 
lic purposes  for  the  period  of  25  years,  thus  affecting  all  the  inhabitants  in  their 
conmion  right  directly,  and  in  their  individual  rights  at  least  indirectly.  •  This 
right  to  sell  for  public  purposes  carries  with  it,  through  the  contract,  the  obliga- 
tion to  buy  for  public  uses.  It  gives  the  exclusive  right  to  sell  to  the  inhabit- 
ants of  the  dty  for  the  same  period,  for  all  the  private  uses  for  which  they  may 
need  water,  in  such  ways,  and  to  be  so  applied,  as  it  can  be  only  by  a  system  of 
water-works;  which  is  a  denial,  in  effect,  to  the  inhabitants  of  the  right  to 
buy  for  these  private  purposes  from  any  other  water  company.  Such  an  ex- 
clusive ri£^t  prevents  competition,  and  tends  to  high  prices ;  all  matters  affect- 
ing which  the  contract  before  us  surrenders  the  right  further  to  regulate  for 
a  quarter  of  a  century.  It  has  been  said,  in  cases  to  which  we  will  hereafter 
refer,  that  there  can  be  no  monopoly  in  the  use  of  a  street  to  lay  down  gas  or 
water  mains  or  pipes,  because  it  is  not  a  matter  of  contmon  right  to  use  streets 
for  such  purpose.  This  may  be  admitted  without  affecting  the  question  be- 
fore us.  When  such  use,  however,  is  but  a  means  to  the  exercise  of  an  ex- 
clusive right  to  sell  water,  and  to  compel  a  cit^  or  its  inhabitants  to  buy  it, 
it  will  be  found  difficult  to  separate  the  means  from  the  end  intended  to  be 
accomplished.  A  system  of  water  or  gas  works  may  be  operated  in  a  town 
or  city  as  well  by  one  individual  as  by  a  private  corporation,  if  he  have 
the  ability.  No  corporate  franchise  is  necessary  to  that  purpose.  It  is  an  oc- 
cupation in  which  any  person  may  engage  if  he  has  the  means,  which  may, 
and  ordinarily  will,  involve  the  right  to  use  streets  and  other  public  grounds. 

Thus,  means  to  accomplish  the  purpose  can  ordinarily  be  acquired  only 
through  provision  given  directly  or  indirectly  by  the  state,  but  cases  may  arise 
in  which  no  such  consent  would  be  necessary.  Such  a  franchise,  when  granted, 
is  one  of  the  fullest  character,  and,  from  its  nature,  subject  at  all  times  to 
control. 

Some  conflict  of  authority  exists  as  to  whether  such  contracts  as  that  under 
consideration  create  monopolies.  The  question  has  arisen  in  several  cases  in 
which  gas  and  water  companies  asserted  exclusive  right  to  use  streets  for  lay- 
ing down  mains  and  pipes,  under  charters  granted,  which,  in  terms,  gave  ex- 
clusive right  The  question  has  most  fr^uently  arisen  in  cases  between 
rival  companies  seeking  to  use  streets,  and  in  which  no  further  right  was  di- 
rectly involved. 

In  ISforwich  €kU'Light  Co.  v.  Norwieh  City  €fa$  Co.^  25  Conn.  19,  it  ap- 
peared that  a  gas  company,  holding  a  charter  which  in  terms  gave  it  the  ex- 
clusive right  to  use  streets  for  the  purpose  of  laying  down  pipes,  renting  gas- 
posts,  burners,  and  other  things  necessary  to  lighting  the  streets,  idleys, 
lanes,  public  grounds,  and  other  places,  sought  to  restrain  a  rival  gas  com- 
pany firom  using  the  stseets  for  a  like  purpose;  and  it  was  held  that  the  char- 
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ter  created  a  monopoly  whidi  the  eourt  would  not  sustain,  eyen  in  the  ab- 
sence of  a  constituUonal  provision  forbidding  monopolies.  Such  a  claim  as- 
serted by  a  gas  company  holding  under  a  contract  with  a  municipal  corpora- 
tion, which  assumed  to  give  the  company  the  exclusive  right  to  use  the 
streets  for  the  purposes  of  its  business,  in  another  case  was  held  to  be  a 
monopoly,  and  on  that  ground  the  claim  held  to  be  invalid.  State  v.  Cineinr 
nati  Gas-Light  Co.,  18  Ohio  St.  298. 

The  case  of  City  of  Memphis  v.  Memphis  Water  Co.,  5  Heisk.  525,  was 
very  similar  in  its  facts  to  the  Connecticut  case  above  noticed,  and  it  was 
held  that  the  exclusive  right  to  use  the  streets  of  the  city,  given  to  the  water 
company  by  its  charter,  did  not  create  a  monopoly.  As  this  case  fairly  pre- 
sents the  theory  on  which  sucb  exclusive  grants  to  use  streets  for  gas  and 
water  purposes  are  maintained,  we  will  quote  a  part  of  the  opinion.  The 
court  said:  '*The  question,  then,  is  narrowed  down  to  the  inquiry,  did  the 
individuals  composing  the  Memphis  Water  Company  have  the  right,  before 
their  incorporation,  in  common  with  all  others,  to  erect  water-works  in  Mem- 
phis, to  take  up  pavements,  occupy  the  streets,  and  do  such  things  as  were 
necessary  and  proper  in  completing  their  water- works?  It  is  clear  that  none 
hac^the  right  to  do  those  things  except  the  city  of  Memphis,  by  virtue  of  its 
corporate  powers,  and  this  right  on  the  part  of  the  city  was  exclusive  until  it 
was  taken  away  by  the  legislature,  and  transferred  to  the  Memphis  Water 
€k)mpany .  It  is  no  more  a  monopoly,  when  conferred  on  the  water  company, 
than  when  it  belonged  to  the  city  of  Memphis.  It  was  an  exclusive  privilege 
when  exercised  by  the  city.  It  is  an  exclusive  privilege  in  the  Memphis 
Water  Company,  but  not  a  monopoly." 

In  Ifew  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S.  650,  6  Sup.  Ct. 
Bep.  252,  it  appeared  that  the  plaintiff  had  a  charter  which  gave  it  the  ex- 
clusive right,  for  the  period  of  50  years,  of  making  and  supplying  gas-light 
to  the  city  of  New  Orleans  by  means  of  pipes  or  conduits  laid  in  the  streets, 
to  such  persons  as  might  voluntarily  choose  to  contract  for  it.  The  defend- 
ant was  subsequently  chartered  under  a  general  law  authorizing  the  forma- 
tion of  corporations  for  certain  purposes,  among  which  was  the  construction 
and  maintenance  of  works  for  supplying  cities  or  towns  with  gas,  and  it  had 
obtained  provision  from  the  common  oouncil  of  New  Orleans  to  use  its 
streets  and  other  public  ways  and  places  to  lay  mains,  pipes,  and  conduits. 
This  it  was  proceeding  to  do  when  a  suit  was  brought  to  restrain  it,  and  it 
was  held  that  the  exclusive  grant,  in  connection  with  the  facts  shown,  con- 
stituted a  contract  which  state  legislation  could  not  impair.  In  disposing  of 
the  case,  it  was  said:  ''Legislation  of  that  character  is  not  liable  to  the  ol^ec- 
tion  that  it  is  a  mere  monopoly,  preventing  citizens  from  engaging  in  an 
ordinary  pursuit  or  business,  open  as  of  common  right  to  all,  upon  terms  of 
equality;  for  the  right  to  dig  up  the  streets  and  other  public  places  of  New 
Orleans,  and  place  their  pipes  and  mains  for  the  distribution  of  gas  for  public 
and  private  use,  is  a  franchise,  the  privilege  of  exercising  which  could  only 
be  granted  by  the  state,  or  by  the  municipal  government  of  that  city,  acting 
under  legislative  authority.    •    •    ♦»» 

To  the  same  effect  is  the  decision  of  the  supreme  court  of  Louisiana  in 
Crescent  City  Gas-Light  Co.  v.  New  Orleans  Gas^Light  Co.,  27  La.  Ann. 
138,  147,  in  which  it  was  said:  ''The  right  to  operate  gas-works,  and  to  illu- 
minate a  city,  is  not  an  ancient  or  usual  occupation  of  citizens  generally. 
No  one  has  the  right  to  dig  up  the  streets,  and  lay  down  gas-pipes,  and  carry 
on  the  business  of  lighting  the  streets  and  the  houses  of  the  city  of  New  Or- 
leans, without  special  authority  from  the  sovereign.  It  is  a  franchise  be- 
longing to  the  state,  and  in  the  exercise  of  the  police  power,  the  state  could 
carry  on  the  business  itself,  or  select  one  of  several  agents  to  do  so." 

Subsequently  to  the  granting  of  the  charter  through  which  the  plaintiff 
claimed,  the  constitution  of  the  state  of  Louisiana  was  so  changed,  while 
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preserving  rights,  claims,  and  contracts  then  existing,  as  to  provide  that 
^ the  monopoly  features  in  the  charter  of  any  corporation  now  existing  in 
this  state,  save  such  as  may  be  contained  in  the  charter  of  railroad  compa- 
nies, are  fully  abrogated,"  and  it  was  claimed  that  this  could  operate  to  divest 
the  plaintifl^s  privilege.  As  to  this  the  court,  however,  said:  ''  The  monopoly 
clause  only  evidences  a  purpose  to  reserve  the  policy,  previously  pursued,  of 
granting  to  private  corporations  franchises  accompanied  by  exclusive  priv- 
ileges as  a  means  of  accomplishing  public  objects.  That  change  of  policy, 
although  manifested  by  constitutional  enactments,  cannot  affect  contracts 
which,  when  entered  into,  were  within  the  power  of  the  state  to  make." 
The  inference  from  the  language  used  is  that,  had  the  constitutional  pro- 
vision in  regard  to  monopoly  features  in  charters  been  in  force  when  the 
plaintiff's  charter  was  granted,  its  exclusive  privilege,  franchise,  or  whatever 
it  may  be  termed,  would  have  been  inoperative. 

In  New  Orleans  Water-Works  Co.  v.  Eivers,  115  U-  S.  674,*  a  suit  was 
brought  by  the  company  to  restrain  Elvers  from  laying  pipes,  mains,  and 
conduits  from  the  Mississippi  river  to  the  St.  Charles  Hotel;  and  the  claim 
was  based  on  the  fact  that  the  plaintiff  had  a  charter  which  gave  it  the  ex- 
clusive right  to  supply  the  city  of  New  Orleans  and  Its  inhabitants  with 
water  "from  the  Mississippi  river,  or  other  stream,  by  mains  or  conduits, 
with  such  right  to  lay  them  in  the  streets,  public  places,  and  lands  of  the 
city,  which  had  been  granted  in  consideration  that  it  would  furnish  water 
to  the  city  free  of  charge.  The  claim  of  the  plaintiff  was  sustained,  and  the 
charter  held  to  be  a  contract  that  could  not  be  impaired  by  the  constitutional 
provision  afterwards  adopted,  to  which  reference  is  made  in  the  preceding 
case.  The  same  inferences  may,  however*  be  drawn  from  the  opinion,  as  to 
what  would  have  been  the  effect  of  the  provision  of  the  constitution  repeal- 
ing '*the  monopoly  features  in  the  charter  of  any  corporation,"  had  it  been 
ofHorative  at  the  time  the  plaintiff's  charter  was  granted. 

In  the  case  of  State  v.  Milwaukee  Gas  Co,^  29  Wis.  460,  it  was  conceded 
that  the  grant  of  an  exclusive  right  to  lay  pipes,  for  the  purpose  of  conduct- 
ing gas,  in  the  streets,  avenues,  and  other  public  places  of  a  city,  coupled 
with  the  exclusive  right  to  manufacture  and  sell  gas  to  its  inhabitants  for  15 
years,  created  a  monopoly. 

In  the  SlaughUr-House  Cases,  16  Wall.  61,  65,  10%  121,  128,  it  was  con- 
ceded that  the  exclusive  privilege  in  question,  in  these  cases,  was  a  monopoly; 
but  in  these,  as  in  the  case  last  above  cited,  it  was  held  that,  in  the  absence 
of  some  constitutional  provision  forbidding  monopolies,  the  grant  of  these 
exclusive  privileges  was  not  invalid.  Under  an  exclusive  grant  of  privileges, 
similar  to  those  in  question  in  the  Slaitghter-House  Cases,  it  was  held  in  the 
case  of  dtp  of  Chicago  v.  Rumpff,  45  111.  97,  that  a  monopoly  was  created. 
The  court  said:  ''Such  action  is  oppressive,  and  creates  a  monopoly  that  never 
could  have  been  contemplated  by  the  general  assembly.  It  impairs  the  rights 
of  all  other  persons,  and  cuts  them  off  from  a  share  in  not  only  a  legal,  but  a 
necessary,  business." 

In  the  case  of  State  v.  Gas  Co.',  34  Ohio  St.  581,  it  was  held  that  such  an 
exclusive  right  as  the  contract  in  this  case  gives,  created  a  monopoly. 

It  will  not  do  to  say  that  an  exclusive  right  in  a  municipal  corporation  to 
operate  water  or  gas  works  stands  upon  the  same  ground  as  does  such  exclu- 
sive right  held  by  a  private  corporation  or  an  individual.  In  the  one  case  the 
right  is,  in  effect,  exercised  by  the  people  who  are  to  be  affected  by  it,  and  not 
for  profit,  but  for  the  welfare  and  convenience  of  the  public  and  the  inhabit- 
ants of  the  corporation.  The  correction  of  abuses  in  its  management,  whereby 
oppression  may  be  avoided,  is  in  the  hands  of  the  people;  while,  on  the  other 
hand,  such  works  are  operated  for  private  gain^  with  every  incentive  to  op- 

16  Sup.  a.  Bep.  273.  Digitized  by  GoOglC 
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pression,  without  power,  in  those  to  be  affected,  to  relieve  themselves  from 
it.  In  the  one  case  the  eitdnsive  right  may  create  a  monopoly,  and  in  the 
other  not. 

The  exdoslve  rights  given  by  the  contract  before  ns  lead  to  the  same  re- 
sults as  a  monopoly  in  any  other  matter;  and  whether  a  monopoly  or  not  is 
best  ascertained  by  the  results  which  are  brought  about  by  a  contract  or  law, 
and  the  exercise  of  rights  the  one  or  the  other  may  profess  to  confer,  we 
are  of  the  opinion  that  the  exercise  of  the  exclusive  rights  conferred  on  the 
water  company  produce  the  same  results  as  would  the  exercise  of  an  exclu- 
sive right  which  would  fall  within  the  most  exacting  definition  of  a  monopoly, 
and  that  the  allowance  or  creation  of  such  exclusive  rights  is  contrary  to  the 
spirit  of  the  constitution  of  this  state. 

There  are  many  other  questions  in  this  case  which,  in  view  of  the  control- 
ling character  of  those  already  considered,  need  not  be  examined. 

If  the  appellee  furnished  water  between  the  time  the  works  were  put  in 
operation,  under  the  ordinance  passed  June  1,  1885,  and  the  tenth  July  of 
that  year,  when  the  city  declined  further  to  regard  the  contract  as  binding, 
for  that  the  city  ought  to  be  held  liable;  but  this  is  the  extent  of  the  right  of 
the  appellee  to  recover  for  water  furnished  the  city. 

The  Judgment  will  be  reversed,  and  the  cause  remanded. 


OuLF,  0.  &  8.  F.  By.  CJo.  v.  Mobbis  and  others. 

(8uptem$  Oourt  of  Tkrat.    March  26, 18S7.) 

1.  Batlboad  CoMPAirm— Di880LT7nov— Salx  of  Boad. 

SoTue  of  the  stockholders  of  the  G..  G.  A  8.  F.  Hy.  Oo.  bon^^ht  up  all  of  the  stock  and 
bonds  of  the  C.  &  M.  R.  Co.,  and  destroyed  them.  They  did  not,  however,  buy  the 
road  itself,  bat,  taking  themselves  to  be  owners  of  the  road  from  the  purchase  of 
the  stock  and  bonds,  they  sold  it  to  the  G.,  C.  <fe  8.  F.  Ry.  Ck>.  A  creditor  of  the  C.  <fe 
M.  R.  Co.  having  obtained  judgment  against  the  road,  held,  that  he  had  the  right 
to  levy  execQtion  on  the  road  and  franchise;  the  purchase  and  destruction  of  the 
stock  and  bonds,  and  subsequent  sale  to  the  G.,  C.  &  8.  F.  R.  Co.,  not  constituting 
a  dissolution  of  the  C.  &  M.  R.  Co.«  so  as  to  relieve  it,  as  ja  oorporation,  fh>m  all  its 
debts  and  obligations. 

2.  Sams— PowBB  to  Pubghasx. 

Corporations  organized  for  public  purposes  cannot,  bv  contract  of  sale,  lease,  or 
otherwise,  render  themselves  incapable  of  performing  their  duties  to  the  public,  or 
in  any  way  absolve  themselves  from  the  olnigation  which  forms  the  main  consid- 
eration for  giving  them  a  corporate  existence,  unless  this  be  done  by  consent  of  the 
state,  given  through  the  charter,  or  in  some  other  manner. 

a.  8amb. 

Under  the  general  incorporation  law  of  Texas,  one  railroad  company  has  no 
power  to  buy  another  railroad,  nor  does  that  law  authorize  a  railroaa  company  to 
sell  its  road  to  another  company,  or  to  another  person. 

4.  Samx— Chabtbb— AMnmmirr. 

Under  Rev.  St.  Tex.  art  4113,  regulating  the  general  right  to  amend  railroad  char- 
ters, and  providing  that  any  riiilroad  corporation  may,  by  amendment  to  its  char- 
ter, project  and  provide  for  the  locating,  constructing,  owning,  maintaining,  and 
operating  of  a  branch  line  to  its  original  main  line,  while  the  right  to  construct, 
operate,  and  maintain  isoonfened,  it  does  not  confer  the  right  to  buy  another  rail- 
road. 

Appeal  from  district  court,  Montgomeiy  county. 

Ballinger,  Mott  <&  Terry ,  for  appelant.  Hutoheaon  <fi  Carrington  and  7.  B. 
<&  W.  P.  McComb,  for  appdlees. 

Stattok,  J.  On  April  14, 1882,  the  charter  of  the  appellant  was  amended 
under  the  general  law,  and  bv  that  it  was  provided,  in  addition  to  powers 
otherwise  given,  that  it  should  have  power  '^also  to  construct,  own,  operate, 
equip,  and  maintain  a  branch  of  said  railway,  to  be  called  the  'Eastern 
Branch '  thereof,  commencing  at  a  point  on  its  main  line  in  Burleson  county. 
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about  two  miles  north  of  the  Yegua;  thenoe  easterlyy  through  the  counties  of 
Burleson,  Brazos,  Grimes,  and  Moiitgomeiy,  to  a  point  on  the  International 
&  Great  Northern  Hallway,  within  three  miles  of  the  Lemuel  Smith  1,280- 
acie  surrey  in  Montgomery  county,  with  the  right  to  purohase  the  Central  & 
Montgomery  Railro^,  and  to  own,  operate,  equip,  and  maintain  the  same,  un- 
der this  charier,  as  a  part  of  said  Eastern  Branch.  '*  The  Central  &  Montgomery 
Bailroad  Company  then  owned  and  was  operating  a  railroad  from  the  town  of 
Montgomery,  in  Montgomery  county,  to  Navasota,  in  Grimes  county,  about  28 
miles  in  length,  and  running  near  to  and  nearly  parallel  with  the  proposed 
eastern  extension  of  the  appellant's  road,  and  making  connection  with  the 
Houston  &  Texas  Central  Hallway  at  Navasota.  A  number  of  the  stookhold* 
ers  of  the  Gulf,  Colorado  A  Santa  Fe  Railroad,  through  one  of  their  number 
and  in  his  name,  purchased  idl  the  stock  and  outstanding  bonds  of  the  Central 
&  Montgomery  Bailroad,  and  destroyed  the  latter,  intending  to  sell  that  road 
to  the  appellant.  The  stockholders,  however,  never  bought  the  Central  &• 
Montgomeiy  road,  except  as  they  might  have  acquired  an  interest  in  that  road 
by  the  purchase  of  the  shares  of  stock  and  bonds  it  had  issued.  The  matter 
thus  standing,  the  stockholder  in  whose  name  all  of  the  purchased  stock  stood, 
for  the  benefit  of  himself  and  those  interested  with  him,  made  to  the  execu- 
tive committee  of  the  appellant  the  following  proposition: 

''Galveston,  Texas,  June  12, 1882. 
"IT.  Rosenberg,  Saq.,  Chairman  Executive  Committee  6^.,  C.  dk  8.  Fe  By. 
Co. — ^Dear  Sir:  On  the  fifteenth  day  of  June,  1881,  your  board  of  directors 
authorized  a  subscription  of  fifteen  hundred  dollars  in  stock,  and  three  mill- 
ions of  bonds  of  your  company  at  par,  for  the  purpose  of  the  further  exten- 
sion of  your  road.  The  subscription  was  taken  by  the  stockholders  of  record 
on  the  first  day  of  June,  1881;  tliereby  giving  to  them  the  right  of  aU  stock 
and  bonds  to  be  issued  by  your  company  until  said  subscription  is  canceled. 
Ascertaining  that  your  company  had  determined  to  extend  a  branch  road  into 
eastern  Texas  for  the  purpose  of  reaching  the  timber  country,  and  believing 
it  to  be  advisable  to  prevent  the  completion  of  a  competing  line  of  road  al- 
ready in  existence  by  purchasing  the  same,  I  was  authorized  by  the  subscrib- 
ers to  your  stock  and  bonds  to  make  the  purchase  of  the  Central  &  Montgom- 
ery road,  extending  from  Navasota  to  Montgomery,  a  distance  of  about 
twenty-eight  miles,  and  I  now  offer  the  same  to  your  company,  including  all 
its  equipments,  free  from  all  debt,  stock,  bonds,  and  otherwise,  for  the  follow- 
ing consideration: 
"204  bonds  of  your  company  at  par,  ...  ^^4,000  00 
With  coupons  attached  to  July  1st,         -           -           •  7,140  00 

Stock  of  your  company,         .....     238,50000 
And  cash, 29,455  22 


•479,095  22 
"Asking  your  immediate  action  upon  this  proposition,  I  remain, 
"Very  truly,  Geo.  Sealy, 

"For  the  Subscribers  to  the  1,600,000  Stock,  3,000.000  Bonds." 
And  on  the  same  day  the  proposition  was  accepted  in  writing  by  H.  Rosen- 
berg, on  behalf  of  the  executive  committee,  as  follows: 

"In  accordance  with  the  resolution  by  the  board  of  directors,  May  8, 1882, 
directing  me  to  purchase  the  Central  &  Montgomery  road  at  a  cost  not  exceed- 
ing twelve  thousand  dollars  in  bonds  and  eight  thousand  dollars  in  stock  of 
this  company  per  mile,  and  this  proposition  being  within  that  limit,  we  hereby 
accept  the  proposition  of  George  Sealey,  and  recommend  the  board  of  directors 
to  approve  of  our  action. 

"For  the  Executive  Committee,  H.  Bosenbebg,  Chairman." 
This  action  was  reported  to  the  board  of  directors  at  a  regular  meeting  held 
by  them  on  the  same  day,  and  was  approved  and  adopted  by  the  board  as 
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act;  aod  all  this  was  approyed  by  the  stockholders  at  a  regular  annual  meet- 
ing held  by  them  on  October  3, 1882.  The  Gulf,  Colorado  A  Santa  Fe  Bail- 
way  Company  took  possession  of  the  Central  &  Montgomery  Railroad  on  June 
15, 1882,  and  from  that  time  continuously  ran,  operated,  repaired,  and  main- 
tained it  at  its  own  expense,  as  a  part  of  its  line  under  its  amended  charter, 
and  thereafter  the  Central  &  Montgomery  Bailroad  Company- ceased  to  exer- 
cise control  over  the  road,  or  to  keep  up  its  corporate  organization,  but  its 
president  made  a  report  to  the  comptroller,  as  required  by  law,  showing  the 
condition  of  the  company  to  the  date  last  mentioned.  Ko  further  facts  tend- 
ing to  show  that  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  acquired 
title  to  the  Central  &  Montgomery  Railroad  are  shown,  or  claimed  to  have 
existed,  except  that  the  price  named  in  the  proposition  to  sell,  before  men- 
tioned, was  fully  paid. 

Morris  &  Crawford  subsequently  obtained  a  judgment  against  the  Central 
&  Montgomery  Railroad  Company,  in  district  court  for  Montgomery  county, 
which  was  affirmed  on  writ  of  error  at  the  present  term.  8  S.  W.  Rep.  457. 
The  cause  of  action  on  which  that  judgment  was  obtained,  accrued,  in  part, 
prior  to  June  12, 1882,  and  all  grew  out  of  the  failure  of  the  Central  &  Mont- 
gomery Railroad  properly  to  transport  freight.  An  execution,  the  first  and 
only  one,  issued  on  the  judgment  in  favor  of  Morris  &  Crawford  on  March 
27,  1884,  directed  to  the  sheriff  of  Grimes  county,  which  was  levied  on  the 
road-bed,  iron  track,  ties,  switches,  and  right  of  way  of  the  Central  &  Mont- 
gomery Bailroad. 

This  action  was  brought  by  the  Gulf,  Colorado  So  Santa  Fe  Railroad  Company 
to  enjoin  the  sale  of  the  Central  &  Montgomery  Railroad  under  the  judgment, 
execution,  and  levy  in  favor  of  Morris  &  Crawford.  A  writ  of  injunction 
was  issued,  but  on  final  hearing  it  was  dissolved,  and  a  judgment  giving  10 
per  cent,  damages  for  delay  was  rendered  against  the  plaintiff  company. 

The  injunction  was  sought,  and  is  now  claimed,  on  the  theory  that  the  facts 
we  have  stated  passed  title,  at  least  equitable,  in  the  Central  &  Montgomery 
Railroad  to  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  and  that  it 
thereby  became  not  liable  to  sale  for  the  debt  due  Morris  &  Crawford.  It  is 
not  claimed  that  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  purchased 
the  stock  of  the  Central  &  Montgomery  Railroad,  nor  could  it  well  be  so  in- 
sisted under  the  facte.  It  is  denied  that  the  transaction  operated  a  consolida- 
tion of  the  two  railroads,  and  that  they  thereby  became  one  under  the  charter 
of  the  Gulf,  Colorado  A  Santa  Fe  Railway  Company.  It  is  also  denied  that 
the  one  was  in  any  wav  merged  in  the  other,  and  in  all  these  propositions  we 
concur  with  counsel  for  the  appellant. 

It  is  claimed,  however,  that  the  Central  &  Montgomery  Railroad  corpora- 
tion was  dissolved  by  the  facts  stated,  and  that  the  property  which  it  owned 
before  dissolution  became  the  property  of  the  appellant  company.  It  is  well 
settled  that  corporations  organized  for  public  purposes  cannot,  by  contract  of 
sale,  lease,  or  otherwise,  render  themselves  incapable  of  performing  their  du- 
ties to  the  public,  or  in  any  way  absolve  themselves  from  the  obligation  which 
forms  the  main  consideration  for  giving  them  a  corporate  existence,  unless 
this  be  done  by  consent  of  the  state,  given  through  the  charter,  or  in  some 
other  manner.  Hence  any  contract  through  which  such  a  corporation  seeks  to 
accomplish  such  a  result  is  void,  unless  it  has  legislative  sanction.  Thomas  v. 
Railroad  Co.,  101  U.  S.  71;  Pierce,  R.  R.  10;  Tayl.  Corp.  305,  131, 132; 
Mor.  Corp.  485,  490.  Authorities  bearing  on  the  various  phases  of  this  ques- 
tion are  cited  in  notes  given  by  the  elementary  writers  here  mentioned.  The 
stockholders  of  a  strictly  private  corporation,  acting  in  the  mode  prescribed 
by  law  for  the  transaction  of  its  business,  may  dispose  of  its  assets,  and 
thereby  become  unable  to  carry  on  further  the  corporate  business;  for  the  pub- 
lic has  no  interest  in  the  continuance  of  such  a  business. 

Bo  the  facts  show  that  the  Gulf,  Colorado  &  Santa  Fe  Railroad  Company 
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has  become  the  owner  of  the  property  of  the  Central  A  Montgomery  BaiYroad 
Cft>mpany,  which  it  may  operate  under  the  charter  of  the  latter,  and  hold  freed 
from  the  debts  of  that  company? 

The  first  question  arising  on  this  inquiry  is,  had  the  Gulf,  Colorado  &  Santa 
Fe  Hallway  Company  any  power  to  buy  the  property  of  the  Central  &  Mont- 
gomery? This  will  depend  upon  whether  the  charter  of  the  former  gave  it 
power  to  buy,  or  the  charter  of  the  latter  gave  it  power  to  sell  to  the  former. 
Both  corporations  were  chartered  under  the  general  law  regulating  the  in- 
corporation of  such  companies,  in  so  far  as  any  question  involved  is  con- 
cerned. Whatever  powers  that  law  authorizes  to  bid  conferred  upon  them 
through  their  charters,  those  they  had,  and  they  had  no  more  and  no  less;  this, 
of  course,  carrying  such  incidental  powers,  not  enumerated,  as  were  neces- 
sary to  enable  them  to  exercise  properly  the  powers  expressly  granted.  No 
part  of  the  general  law  authorizes  one  railroad  company  to  buy  the  railroad' 
of  another,  nor  does  it  authorize  a  railroad  company  to  sell  its  road  to  another 
company,  or  to  any  person.  The  law  authorizes  railroad  companies  to  loan 
money  to  construct,  complete,  improve,  or  operate  their  roads,  and  to  give 
mortgages  therefor.  Bev.  St.  art.  4219.  These  mortgages  may  be  foreclosed 
through  the  courts,  or  sales  may  be  made  under  powers  contained  in  such 
mortgages,  and  title  to  the  property  will  pass.  They  may  become  indebted  in 
the  course  of  their  business,  and  their  property,  including  franchise,  sub- 
jected to  sale  under  judicial  process  to  pay  such  indebtedness.  But  in  such 
cases  the  corporation  continues,  and  the  purchasers  become  in  effect  mere 
stockholders;  the  corporation  property  so  purchased,  however,  being  relieved 
from  liability  for  debts  not  creating  a  prior  incumbrance  on  the  property  sold. 
These  are  the  means  through  which  the  laws  of  this  state  authorize  the  sale 
of  railroads.  They  do  not  contemplate  that  one  railway  company  shall  have 
the  power  voluntarily  to  buy  from  or  sell  to  another.  The  purpose  for  which 
the  incorporation  of  railroad  companies  is  permitted,  under  the  general  in- 
corporation act,  determines  largely  the  powers  they  may  exercise.  That  act 
provides  that  '*any  number  of  persons,  not  less  than  ten,  being  subscribers 
to  the  stock  of  any  contemplated  railroad,  may  be  foimed  into  a  corporation 
for  tJie  purpose  of  constructing,  owning,  maintaining,  and  operating  such 
railroad,  by  complying  with  the  requirements  of  this  chapter."  Bev.  St. 
4099.  They  are  authorized  to  incorporate /or  one  purp<}se, — ^to  construct,  to 
own,  to  maintain,  and  to  operate  such  railroad,  i,  «.,  to  own,  maintain,  and 
operate  the  road  the  company  may  construct  under  its  charter.  Incorporation 
is  not  authorized  for  several  and  distinct  purposes;  as  to  construct  a  road  for 
some  other  corporation,  to  maintain  a  railroad  owned  by  some  other  corpora- 
tion, to  operate  a  railroad  owned  by  some  other  corporation,  nor  to  become 
the  owner  by  purchase  of  a  railroad  constructed  and  owned  by  some  other  cor- 
poration. 

This  is  the  only  legitimate  construction  that  can  be  placed  on  the  language 
used  In  the  statute.  If,  however,  there  could  be  doubt  as  to  this,  the  matter 
is  made  too  clear  by  subsequent  provisions  of  the  law.  The  law  requires  ar- 
ticles of  incorporation  to  be  adopted,  signed,  and  filed  in  the  office  of  the  secre- 
tary of  state,  and  these  are  required  to  give  information  on  specified  subjects, 
and,  among  others,  to  state  the  identical  thing  the  contemplated  corporation 
purposes  to  do.  They  must  state  "the  places  from  and  to  which  it  is  intended 
to  construct  the  proposed  railroad,  and  the  intermediate  counties  through 
which  it  is  proposed  to  construct  the  same. ''  Bev.  St.  art.  4101.  "When  the 
articles  of  incorporation  have  been  filed  and  recorded  as  herein  provided,  the 
persons  named  as  corporators  therein  shall  thereupon  become  and  be  deemed 
a  body  corporate,  and  he  authorized  to  proceed  to  carry  into  effect  ths  objects 
set  forth  in  such  articles,  in  accordance  with  the  provisions  of  this  title." 
Bev.  St.  art.  4105.  Thus  is  the  power  which  such  corporations  may  have, 
when  incorporated  under  the  general  law,  declared.  Digitized  bJ^OOQlC 
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It  maj  be  urged,  however,  that,  if  the  power  of  the  one  corporation  to  buy 
the  road  of  the  other  was  not  given  under  the  original  charters  of  either  cor- 
poration, yet  that  such  a  power  was  acquired  through  the  amendment  to  the 
charter  of  the  Gulf,  Colorado  &  Santa  Fe  Bailroad  Company,  which  provided, 
in  effect,  that  it  should  have  the  "right  to  purchase  the  Central  &  Montgom*- 
ery  Bailroad.  and  to  own,  operate,  equip,  and  maintain  the  same,  under  this 
charter,  as  a  part  of  said  Eastern  Branch. "  The  law  providing  for  the  amend- 
ment  of  railroad  charters  nowhere  intimates  that  such  a  corporation  may  ac- 
quire rights  or  powers,  through  an  amendment,  which  it  could  not  have  ac- 
quired under  its  original  incorporation.  One  of  the  leading  purposes  intended 
to  be  subserved  through  an  amendment  to  a  railroad  charter,  under  the  gen- 
eral law,  was  to  enable  them  to  change  or  extend  the  line  of  road  to  be  con- 
structed, and  not  to  enable  them  to  acquire  powers  of  a  character  different  to 
those  they  might  acquire  through  the  original  act  of  incorporation.  This  is 
illustrated  by  article  4113,  Bev.  St.,  which  is  the  onlypiirt  of  the  law  regulat- 
ing amendments  other  than  such  as  put  restrictions  on  the  right  to  amend, 
that  indicates  the  character  of  amendments  that  may  be  made.  It  provides 
that  "any  railroad  corporation  may,  by  amendment  to  its  chaxter, project  and 
provide  for  the  locating ,  constructing^  owning  ^  maintaining^  and  operating 
a  branch  line  to  its  original  trunk  line  of  railroad  from  any  point  on  said 
original,  main,  or  trunk  line  to  any  other  point  in  this  state,  by  a  branch  line 
to  the  main  line,  making  an  angle  with  said  main  line  of  at  least  twenty-flve 
degrees  in  the  general  course  of  said  branch  line,  and  also  so  projected  that 
said  branch  line  shall  in  no  case  be  so  located  as  to  be  or  become  such  a  line 
of  railroad  as  that,  if  the  same  were  owned  by  another  corporation,  the  cor- 
poration owning  the  main  line,  or  any  one  of  the  other  branches  thereof, 
would  be  forbidden  by  the  constitution  and  laws,  from  consolidating  therewith 
on  account  of  the  lines  being  parallel  or  competing  lines.'*  The  succeeding 
article  provides  how  much  of  a  line  authorized  to  be  built  by  an  amendment 
shall  be  completed  and  put  in  running  order  within  given  periods. 

Ko  one  can  acquire  a  power  or  right  under  a  law  which  the  law  itself  does 
not  provide  he  may  have  by  a  compliance  with  it.  The  articles  for  incorpora- 
tion, under  the  general  law,  are  required  to  be  passed  upon  by  the  attorney 
general  before  they  can  be  filed  and  incorporation  be  accomplished,  but  the 
law  does  not  confide  to  the  attorney  general  or  to  the  incorporators  the  power 
to  determine  for  what  purposes  incorporation  may  be  had,  or  what  powers 
the  corporation  may  acquire  by  the  act  of  incorporation.  That  is  determined 
by  the  law  which  permits  the  incorporation.  The  rule  that  a  corporation  has 
power  to  do  only  such  acts  as  its  charter,  considered  in  relation  to  the  general 
law,  authorizes  it  to  do,  applies  to  every  class  of  corporations.  The  powers 
need  not  all  be  express,  for  such  will  be  implied  as  are  necessary  to  enable 
the  corporation  to  carry  out  the  powers  expressed  or  necessary  to  accomplish 
the  general  purposes  for  which  the  corporation  is  created .  Power  to  buy  a 
railroad  cannot  be  implied  from  an  express  grant  of  power  to  construct,  own, 
maintain,  and  operate  a  railroad  to  be  constructed  by  the  corporation  to  which 
these  express  powers  are  given,  for  they  are  not  reasonably  necessary  to  the 
accomplishment  of  the  purposes  contemplated.  The  one  corporation  having 
no  power  to  purchase  the  railroad  of  the  other,  it  must  be  held  that  the  ap- 
pellant company  acquired  no  title  to  the  property  levied  on,  and  it  therefore 
becomes  unnecessary  to  consider  any  equities  that  may  grow  out  of  the  trans- 
action between  the  parties  to  it. 

The  Central  &  Montgomery  Bailroad  Company  is  an  existing  corporation, 
so  far  as  appears  from  the  record  before  us,  and  such  person  or  persons  as 
may  hold  its  stock  have  it  within  their  power  to  complete  a  reorganization. 
As  held  at  the  present  term,  in  the  case  of  Central  dk  M,  Ry.  Co.  v.  Morris^ 
3  S.  W.  Bep.  457,  that  company  and  its  property  are  liable  for  any  matter  of 
indebtednes^ncurred,  in  the  management  of  whomsoever  the  railroad  may 
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haye  been.  The  issuance  of  an  execution  first  to  a  county  other  than  that  in 
which  the  Judgment  was  rendered  was  an  irregularity,  but  of  this  no  one  not 
having  an  interest  in  the  property  levied  upon  can  tf^e  advantage.  The  in- 
junction was  therefore  properly  dissolved. 

The  statute  permits  the  assessment  of  10  per  cent,  damages,  on  the  dissolu- 
tion of  an  injunction,  when  it  appears  that  the  injunction  was  obtained  for 
delay  only.  We  are  of  the  opinion  that  the  facts  of  this  case,  considering 
the  nature  of  the  questions  involved,  do  not  show  that  such  was  the  purpose 
for  which  the  injunction  was  obtained.  The  judgment  will  therefore  be  re- 
versed, and  so  reformed  as  to  dissolve  the  injunction  without  giving  damages. 
It  is  so  ordered. 


White  and  others  «.  Jones. 
{Supreme  Court  of  Team,    April  16, 1887.) 

1.  BzXCUTOItS  AKD  ADMIHISTKAT0B8— SaLE  OF  RkALTY— RECITALS  IN  DeBD. 

Thongli  the  recitals  in  an  administrator's  deed  are  not  ordinarily  safflcient  to  show 
an  order  for  the  sale  of  the  land  of  the  estate ;  yet  in  a  case  where  the  records  of  the 
probate  court  and  the  papers  in  the  proceedings  were  destroyed,  the  administrator 
was  dead,  and  25  years  had  elapsed  since  the  sale,  it  was  presumed  thai  the  orders 
were  made  as  the  administrator's  deed  set  forth,  from  the  failure  of  the  heirs  to  set 
np  their  claim  against  the  deed  for  so  long  a  time. 

2.  Same— Lapse  of  Tiii»— Payment. 

The  porchaser  at  the  sale  having  given  his  note,  which  the  administrator  re- 
torned  on  his  inventory,  and  which  was  afterwards  paid,  after  the  lapse  of  25  years, 
the  records  being  destroyed,  it  will  be  presumed  that  the  court  and  its  officers  did 
their  duty.     . 

3.  Same— Pbsmatubb  Sale. 

It  appeared  that  the  sale  for  partition  was  made  within  one  year  from  the  time 
of  the  appointment  of  the  administrator,  and  at  that  time  Pasch.  Dig.  Tex.  art  1348, 
provided  that  partition  should  not  be  made  till  after  the  first  term  after  the  expira- 
tion of  12  months  from  the  original  grant  of  letters  of  administration.  Held,  that 
this  limitation  was  for  the  protection  of  creditors ;  and,  if  the  order  was  prema- 
turely made,  none  but  creditors  could  complain,  and  that,  though  the  sale  might 
have  been  set  aside  for  the  irregularity  within  a  proper  time,  after  the  lapse  of  25 
years  the  presumption  omnia  recte  ada  applies. 

Appeal  from  district  court,  Hill  connty. 

B.  D.  Tarltouy  for  appellants.     Wm,  X.  Booth,  for  appellee. 

Gainbb*  J.  This  suit  was  brought  by  appellants  to  recover  of  appellee 
certain  lots  in  the  town  of  Hillsborough.  Both  parties  claim  under  one  James 
Ihiy,  deceased;  the  appellants  as  his  heirs,  and  appellee  under  a  sale  made  by 
James  Womell  as  the  administrator  of  his  estate.  The  question  is  as  to  the 
validity  of  this  sale.  Day  died  about  the  year  1859.  The  heirship  of  appel- 
lants was  proved,  and  defendant  introduced  in  evidence  a  deed  from  Wornell, 
as  administrator,  purporting  to  convey  to  one  G.  B.  Williams  the  lots  in  con- 
troversy as  the  property  of  the  estate.  The  deed  recited  that  Wornell  was  ap- 
pointed administrator  of  Day's  estate  in  April,  1859,  and  set  out  in  Jmbo  verba 
what  purported  to  be  an  order  of  the  county  court  of  Hill  county,  which 
showed  that  a  division  of  part  of  the  estate  had  been  had,  and  that  it  ap- 
peared that  these  lots  and  certain  personal  property  were  incapable  of  equita- 
ble division,  and  ordered  the  administrator  to  sell  the  same  on  the  first  Tues- 
day of  the  next  August.  The  deed  further  recites  that  the  administrator  gave 
the  proper  notice  by  posting,  etc.,  and  sold  the  lots  on  the  first  Tuesday  in 
September  foUowing,  and  that  one  G.  B.  Williams  became  the  purchaser.  The 
deed  also  sets  out  an  order  confirming  the  sale,  and  directs  the  administrator  to 
make  title  to  Williams  upon  a  compliance  with  the  terms  of  the  sale.  It  also 
appeared  that  Williams  gave  his  note  for  the  purchase  money  of  the  lots,  with 
two  sureties  and  a  mortgage  upon  the  property  to  secure  the  note.  No  order 
of  court  was  produced,  but  it  was  admitted  ''that  papers  in  the  estate  of  Day 
v.4s.w.no.3 — 11 
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had  been  burned*  as  also  the  doeket  and  minntefl  of  the  probate  court  of  Hill 
county,  for  the  period  preceding  the  October  term,  1860.**  J.  M.  WomelU 
the  administrator,  died  in  the  springof  1864.  Wornell  was  removedfrom  the 
administration  in  November,  1860,  and  one  Graves  was  appointed  adminis- 
trator de  bonis  non.  Appellee  Introduced  evidence  to  show  that  the  note  was 
paid  to  appellant  B.  F.  White,  by  direction  of  the  administrator  de  hanisnoth 
in  1866.  White  testified  that  the  note  was  never  paid  to  him,  but  the  court 
found  in  favor  of  appellee  upon  the  issud  and  the  finding  is  sustained  by 
the  evidence.  The  heirs  of  the  estate  were  appellant  B.  F.  White's  wife, 
who  was  also  the  mother  of  the  other  appellants,  and  his  wife's  sister.  A 
witness  testified  that  White,  at  the  time  of  this  payment,  had  a  transfer  to 
himself  of  the  sister's  interest.  This  was  not  contradicted  by  White.  The 
latter's  wife  died  about  the  time  of  this  last  transaction,  but  the  evidence 
does  not  make  it  certain  whether  before  or  after  the  payment. 

It  was  held  by  this  court,  in  the  case  of  Terrell  v.  Martin,  64  Tex.  124,  that 
the  recitals  in  an  administrator's  deed  are  not  suflElcient  to  .show  an  order  for 
the  sale  of  the  land  of  the  estate.  Of  the  correctness  of  that  ruling  as  ap« 
plied  to  the  facts  of  that  case  there  can  be  no  doubt.  The  record  of  the  pro- 
ceedings of  a  court,  if  they  be  in  existence,  are  necessarily  the  best  and  the 
only  competent  evidence  of  its  orders.  No  reason  was  shown  in  that  case 
why  a  copy  of  the  minutes  of  the  court  could  not  be  liad,  and  hence  the  court 
in  that  case  was  right  in  holding  that  the  recitals  in  the  deed  were  not  suffi- 
cient. Here,  however,  the  entire  records.  Including  both  the  file-papers  and 
the  minutes  relating  to  this  estate,  covering  the  time  at  which  the  orders  In 
question  were  claimed  to  have  been  made,  were  destroyed.  At  the  time  of 
the  trial  of  this  case  in  the  court  below,  25  years  had  elapsed  since  the  sale  of 
the  lots  was  made.  The  administrator  who  made  it  was  proved  to  be  dead. 
Under  such  circumstances  it  may  be  that  it  should  be  presumed  that  the  or- 
ders were  made  as  the  administrator's  deed  set  them  forth,  without  other  evi- 
dence tending  to  support  that  conclusion,  save  the  failure  of  the  heirs  to  set 
up  their  claim  for  so  long  a  time.  But  it  was  also  shown  that  the  adminis- 
trator de  bonis  non  returned  the  purchase-money  note  upon  his  inventory^ 
and  the  court  finds,  upon  sufiicient  evidence,  that  the  note  was  paid.  In 
Baker  v.  Coe,  20  Tex.  480,  this  court  held  that,  although  the  records  of  the 
court  failed  to  show  that  everything  had  been  done  which  was  required  by 
law  in  making  sales  of  the  property  of  deceased  persons,  yet  the  sale  having 
been  proved,  and  nothing  shown  to  impeach  its  fairness,  it  would  be  presumed 
that  tiie  court  and  its  officers  did  their  duty,  and  the  validity  of  the  sale  would 
be  sustained.  The  lapse  of  time  in  that  case  was  about  25  years,  as  in  this. 
For  a  stronger  reason,  the  same  presumption  must  be  indulged  in  the  case 
before  us,  in  which  it  was  admitted  that  the  records  relating  to  the  estate  at 
the  time  of  the  transaction  were  entirely  destroyed. 

But,  taking  the  recitals  of  the  administrator's  deed  as  true,  it  appears  that 
the  sale,  which  was  for  the  purpose  of  partition,  was  ordered  within  less  than 
one  year  from  the  time  of  the  appointment  of  the  administrator.  It  is  there- 
fore contended  that  the  court  had  no  power  to  make  partition  of  the  estate 
under  the  law  as  it  then  existed,  (Pasch.  Big.  art.  1348,)  until  '*after  the  first 
term  after  the  expiration  of  twelve  months  from  the  original  grant  of  letters 
of  administration,"  and  that,  therefore,  the  sale  was  void.  But  we  think 
chat  when  the  county  court  acquired  Jurisdiction  over  the  estate  by  the  grant 
of  administration,  that  it  had  the  authority  to  order  a  partition  of  the  prop- 
erty among  the  heirs ;  that  the  direction  in  the  statute  as  to  the  term  at  which 
this  should  be  done  was  intended  solely  for  the  protection  of  creditors;  and 
that,  if  the  order  be  prematurely  made,  none  but  creditors  should  be  permit- 
ted to  complain.  It  is  but  an  irregularity  for  which  the  sale  might  have  been 
set  aside  by  a  proper  proceeding  within  proper  time  by  any  creditor  whose 
rights  may  have  been  prejudiced  by  it.    It  may  be  that  the  recital  in  the  deed 
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of  the  date  of  the  grant  of  letters  is  a  derioal  mistake,  1858  being  intended 
instead  of  1859;  but,  however  that  may  be,  after  the  lapse  of  25  years,  which 
has  occurred  in  this  case,  the  presumption  omnia  reote  acta  must  apply;  and, 
the  records  having  been  destroyed  by  fire,  every  intendment  must  be  pre- 
sumed in  favor  of  the  validity  of  the  proceedings.  If  the  heirs  made  applica< 
tion  for  the  partition,  acquiesced  in  the  sale,  and  received  the  purchase  money 
for  the  lots,  they,  and  those  claiming  under  them,  are  certainly  estopped  from 
setting  up  title  to  the  lots  in  controversy. 

We  are  of  the  opinion,  therefore,  that  the  sale  by  Womdl,  as  administra- 
tor, to  Williams,  of  the  lots  in  controversy,  was  valid,  and  passed  the  title 
held  by  James  Day  at  the  time  of  his  death.  Appellants  therefore  have  no 
title,  and  cannot  recover  in  this  suit,  although  appellee  may  not  have  acquired 
the  title  which  was  vested  in  Williams  by  the  sale.  For  this  reason  the  other 
questions  raised  in  the  brief  of  appellants'  counsel  are  unimportant,  and  need 
not  be  determined. 

We  find  no  error  in  the  Judgment,  and  it  is  affirmed. 


WiLiJAMS  and  others  «.  Merchakts'  Nat.  Bakk  ov  Kaksas  Oitt, 

(Supreme  Oourt  cf  Textu     April  12, 1887.) 

1.  NxeOTIABLB  IlWraUMKHTB— Nmia     AtTTHOBITY  to  GoITFEBS  JUI>01ffXllT^Iin>OB8BB8. 

On  a  promiwory  note,  with  the  following  clause :  '*  In  caseof  non-paymentof  the 
above  note  at  maturity  I  hereby  authorize  any  licensed  attorney  at  law  to  appear 
for  me  in  court,  and  to  accept  service,  waive  process,  and  confess  Judgment  in  favor 
of  the  legal  holder  of  said  note,  against  me,  for  the  amount  of  said  note,  and  inter- 
est with  ten  per  cent,  attorney's  reesaddltional,"—jadgment  according  to  the  terms 
of  the  note  was  taken  against,  not  only  the  maker,  but  four  subseouent  iudorsera. 
Beld,  that  the  indorsers  by  their  indorsemeot  simply  guarantied  tne  performance 
of  the  obligations  of  the  maker  as  set  forth  in  the  note.  They  did  not  authorize 
the  taking  of  the  same  summary  Judgment  against  themselves,  and  therefore  the 
oourt  erred  in  allowing  Judgment  to  be  rendered  against  them. 

S.  BAVV— iNDOltSBBS^PRESUMPTIOV. 

In  the  absence  of  testimony  as  to  the  order  of  indorsement,  those  that  follow  or 
are  below  that  of  the  payee  are  presumed  to  be  subsequent.      \ 

Appeal  from  district  court,  Cooke  county. 

Davis  dk  Gamett,  for  appellants.    Potter  ^  HugJies,  for  appellee. 

WHiLiB,  0.  J.  This  suit  was  brought  upon  the  following  instrument  in 
writing: 

,       "Gainbsyillx,  Texas,  September  1, 1888. 

"Nine  months  after  date,  I  promise  to  pay  to  the  order  of  myself  twelve 
thousand  five  hundred  dollars,  for  value  received,  payable  at  the  office  of 
Gainesville  National  Bank,  Gainesville,  Texas,  with  interest  from  maturity 
until  paid  at  the  rate  of  12  per  cent,  per  annum.  In  case  of  non-payment  of 
the  above  note  at  maturity,  I  hereby  authorize  any  licensed  attorney  at  law  to 
appear  for  me  in  court,  and  to  accept  service,  waive  process,  and  confess  judg- 
ment in  favor  of  the  legal  holder  of  said  note  against  me  for  the  amount  of 
said  note,  and  interest,  with  ten  per  cent,  attorney's  fees  additional." 

This  note  was  signed  by  '* W.  H.  WiUiams,*  and  indorsed:  "W.  H.  Will- 
lAics.  H.  E.  WASHI2IOTOK.  Jno.  H.  Stonb.  G.  W.  Barefoot.  T.  J. 
Haix."  It  was  further  indorsed:  "Fay  Gainesville  National  Bank,  or  order, 
for  collection,  account  of  Merchants'  National  Bank,  Kansas  City,  Mo.  O.  P. 
Dickinson,  Cashier." 

The  suit  was  filed  April  20, 1885,  by  the  appellee  againstthe  maker  and  all 
the  indorsers  of  the  note,  and  on  the  same  day  an  attorney  at  law  appeared 
for  the  defendants,  under  the  authority  supposed  to  have  been  given  in  the 
note,  accepted  service,  waived  process,  and  confessed  judgment  against  all 
the  defendants  for  the  full  amount  then  due  upon  said  note,  and  10  per  cent. 


164  SOUTHW£STKBN   REPORTBR.  [l^Z. 

attorney's  fees  additional,  and  judgment  was  rendered  accordingly.  A  mo- 
tion for  a  new  trial  made  by  the  defendants  was  overruled,  and  they  have 
brought  the  case  by  appeal  to  this  court. 

Upon  the  face  of  the  note>  no  power  is  given  to  confess  judgment  against 
any  one  except  the  maker.  We  need  not  inquire  aa  to  whether  this  power 
would  embrace  others  who  signed  the  note  before  delivery,  for  the  legal  pre- 
sumption is  that  the  present  indorsers  did  not  so  sign.  Their  names  appear 
after  that  of  the  payee,  and  the  presumption  of  the  law  is  that  they  placed 
them  there  after  the  payee  had  indorsed,  and  that  the  note  passed  from  the 
payee  successively  through  the  hands  of  the  subsequent  indorsers  till  it  reached 
the  holder.  Rickey  v.  Dameron^  48  Mo.  61;  Roberts  v.  Masters,  40  Ind.  463; 
Clapp  V.  Rice,  18  Gray,  403;  1  Daniel,  Neg.  Inst.  707  etseq,;  Blatc^f&rd  v. 
Milliken,  85  lU.  484. 

It  is  true  that  the  petition  alleged  that  these  parties  signed  their  names  be- 
fore delivery;  but,  such  not  being  the  presumption  of  law,  parol  proof  was 
required  to  prove  it.  Such  proof  is  not  admissible  in  a  proceeding  like  this 
to  establish  anything  outside  of  what  appears  upon  the  instrument  itself.  The 
authority  to  confess  extends  only  so  far  as  to  allow  judgment  according  to 
the  legal  tenor  and  effect  of  the  note;  and  the  plaintiff  cannot  vary  its  obliga- 
tion, or  make  parties  liable  to  the  summary  judgment  he  is  taking,  who,  ac- 
cording to  the  terms  of  the  note  itself,  have  not  authorized  him  to  take  such 
judgment.  This  court  held,  in  Heidenheimer  v.  Blumenkron,  56  Tex.  508, 
that  parol  evidence  was  inadmissible  to  show  that  parties  who  had  indorsed  a 
note  under  like  circumstances  with  the  present  were  responsible  as  original 
promisors;  this,  in  a  case  where  all  parties  were  in  court,  and  had  appeared 
in  the  case.  Much  less  caathis  be  done  when  the  parties  sought  to  be  charged 
have  had  no  notice  of  the  action,  and  no  opportunity  to  controvert  any  such 
proof  that  might  be  offered  against  them.  If  this  evidence  was  inadmissible, 
no  failure  of  the  parties  defendant  to  appear  in  defense  of  the  suit  would  raise 
a  presumption  that  it  hfid  been  introduced  in  support  of  the  allegation  in  the 
petition.  Moreover*  this  court  has  held,  in  effect,  that  proof  that  such  in- 
dorsers signed  before  the  delivery  of  the  note,  would  not,  in  a  case  where  their 
names  appear,  as  do  these,  upon  its  back,  mdke  them  anything  else  but  ordi- 
nary indorsers,  with  all  the  rights  and  privileges  belonging  to  that  position. 
Heidenheimer  v.  Blumenkron,  supra. 

Treating  these  parties  as  ordinary  indorsers  it  is  very  dear  that  they  nave 
not  authorized  a  confession  of  judgment  against  themselves.  The  language 
of  the  poweo:  confines  the  waiver  and  confession  to  the  maker,  and  it,  as  we 
have  seen,  must  be  strictly  construed  thus,  in  a  slimmary  proceeding  like  the 
present.  The  indorser  undertakes  that  the  maker  shall  perform  any  engage- 
ment contained  in  the  note.  He  contracts  that  the  maker  shall  pay  principal, 
interest,  and  attorney's  fees  at  the  time  and  place  stated  in  the  note;  but  this 
agreement  is  coupled  with  a  condition  that  the  note  shall  be  protested  and 
notice  fi;iven  him,  or  that  suit  shall  be  brought  against  the  maker  within  a 
prescribed  time.  The  law  dispenses  with  these  conditions  under  certain  cir- 
cumstances, none  of  which  are  shown  to  exist  in  the  present  case;  and  the 
indorser  can  waive  them,  but  he  must  do  so  expressly,  and  they  cannot  be 
waived  for  him  by  the  maker.  His  obligation  is  that  the  maker  shall  perform 
the  contract  evidenced  by  the  note.  He  gives  his  indorsee  no  right  to  take  a 
judgment  against  him  by  confession,  by  merely  becoming  responsible  for  the 
default  of  another  who  has  authorized  the  summary  proceeding  and  judgment 
against  himself.  To  hold  this  would  be  to  hold  the  indoiser  bound  in  the 
same  way  as  if  he  was  a  signer  of  the  note;  whereas  we  have  seen  that  his 
rights  and  obligations  are  different  from  that  of  the  maker  in  many  important 
respects.  We  think  the  court  erred  in  allowing  judgment  to  be  rendered 
against  the  parties  who  indorsed  subsequent  to  the  maker,  and  thi^  necessa- 
rily reverses  the  judgment  as  to  all  the  defendants.  Digitized  by  doOQlC 


Ark.j  sncFSON  v.  shagkslfobd*  165 

As  to  the  atsignments  of  error  that  ''the  court  erred  in  oTdrruling  defend- 
ants' motion  to  set  aside  the  judgment  hj  conlession  herein,"  it  is  not  in  com- 
pliance with  the  rule,  the  motion  being  based  upon  six  different  grounds, 
each  of  which  involves  a  question  different  from  the  other. 

The  other  points  made  in  the  appellants'  brief  are  not  likely  to  arise  upon 
another  trial,  as  the  oanse  will  doubtless  be  tried  after  actual  service  made 
upon  the  defendants. 

The  judgment  is  reversed,  and  the  cause  remanded. 


SncPSON  and  another  v.  Shaokelford  and  anottier. 

iaupreme  Court  of  Arkanaas.    April  9,  1887.) 

SaLK— CoNDinOllAIr— BOSA  FiDS  PVBGHASX. 

The  plaintifib  sold  and  delivered  a  oom-roill,  on  condition  that  title  should  re- 
main in  plaintifib  until  it  was  paid  for.  The  purchaser,  having  possession,  and  be- 
fore be  had  paid  for  it,  sold  the  mill  to  the  defendants,  who  bought  in  good  laith 
and  for  value,  without  notioe  of  plaintififo'  rigbts.  BM,  that  they  acquired  no  title 
as  against  the  plaintifls.* 

Appeal  from  circuit  court,  Clark  county. 

Smoote,  McHae  d:  Hinton  and  J.  M.  Rose^  for  appellanta.  CrauifoTd  <§ 
Crawford  and  Atkinson  <§  Tompkins^  for  appellees. 

Battlb,  J.  On  the  fifteenth  of  January,  1881,  Simpson  &  Gault  condi* 
tionally  sold  and  delivered  to  B.  F.  Butcher  a  certain  26-inch  pulley  corn- 
mill  for  the  sum  of  9187,  on  a  credit  until  the  fifteenth  of  April  following, 
and  took  from  him  an  obligation  in  writing  in  the  words  and  figures  follow- 
ing, to-wit:  "Pb£scx>tt,  Arks.,  January  15,  1881. 

'*Od  or  before  the  fifteenth  day  of  April,  1881,  for  value  received,  the  under- 
signed promises  to  pay  to  Simpson  &  Gault,  or  order,  one  hundred  and  eighty- 
seven  dollars,  with  interest  at  ten  per  cent,  per  annum  from  date  until  paid, 
negotiable  and  payable  at  the  Merchants'  National  Bank,  Little  Rock,  Ark. 
It  being  for  a  26-in.  pulley  corn-mill,  manufactured  by  said  Simpson  &  Gault, 
of  Cincinnati,  O.,  and  this  day  delivered  to  the  maker  of  this  note,  with  the 
understanding  and  agreement  by  and  between  the  maker  of  this  note  and 
Simpson  &  Gault  that  the  title  is  and  shall  remain  in  said  Simpson  &  Gault 
until  said  machine  is  paid  for  in  full.  B.  F.  Butoher." 

Butcher  remained  in  possession  of  the  mill  until  he  sold  to  Shackelford  ft 
Bell,  who,  without  any  knowledge  or  notice  that  the  title  to  it  was  in  Simp- 
son &  Gault,  purchased  it  of  Butcher,  about  the  first  of  November,  1881.  and 
took  possession.  Simpson  &  Gault,  having  received  only  $40.50  of  the  $187 
which  Butcher  agreed  to  pay,  demanded  the  mill  of  Shackelford  &  Bell  on  the 
twenty-sixth  of  December,  1882,  and  they  refusing  to  surrender  it,  brought 
this  action  against  them  for  its  possession. 

In  the  trial  the  plaintiffs  asked,  and  the  court  refused,  to  give  to  the  jury 
the  following  instruction:  '*The  plaintiffs  ask  the  court  to  Instruct  the  jury 
that,  if  they  find  from  the  evidence  that  B.  F.  Butcher  executed  the  note 
copied  in  the  complaint,  with  the  reservation  of  title  therein  contained,  they 
should  find  for  the  plaintiffs,  whether  Shackelford  &  Bell,  the  defendants,  had 
notice  of  said  reservation  at  the  time  they  bought  the  mill  from  Butcher  or 
not."  And,  at  the  instance  of  defendants,  and  over  the  objections  of  plain- 
tiffs, it  gave  the  following  instruction:  "If  the  jury  find  from  the  evidence 
that  plaintiffs  sold  the  property  in  controversy  to  one  B.  F.  Butcher,  and 
placed  hiyi  in  possession  of  it,  and  took  his  note  whereby  he  made  a  promise 
to  pay  the  purchase  money  absolutely  and  unconditionally,  and  that  they  con- 
tracted that  the  title  should  remain  in  plaintiffs  till  the  purchase  money  was 


>See  note  at  end  of  case. 
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paid  in  txxU,  and  that»  after  the  debt  became  dne,  they  permitted  said  Botcher 
to  retain  pcNisession  of  said  property  for  a  considerable  length  of  time,  and 
that  said  JBateher  sold  said  property  to  defendants,  and  that  their  purchase 
was  without  notice  of  said  retention  of  title  by  plaintifPst  they  will  find  for 
defendants."  The  Jury  returned  a  verdict  in  fbvor  of  defendants.  The 
plaintiffs  moved  for  a  new  trial,  which  was  denied,  and  they  appealed. 

The  transaction  between  Batcher  and  appellants  was  a  oonditionU  sale. 
No  title  to  the  mill  passed  to  him.  Appellees  only  acquired  the  conditional 
title  of  Butcher.  The  fact  that  Butcher  was  permitted  to  remain  in  posses- 
sion until  he  sold,  did  not  estop  appellants  from  claiming  and  taking  posses- 
sion after  appellees  purchased.  They  did  not  have  a  right  to  rely  upon  Butch- 
er^s  possession  as  conclusive  evidence  of  his  title,  and  to  say  they  were  thereby 
induced  to  purchase.  His  possession  was  only  prima  fade  evidence  of  title, 
and  they  had  no  right  to  treat  and  act  upon  it  as  higher  evidence.  To  pro- 
tect themselves  it  was  necessary  for  them  to  inquire  and  ascertain  how 
Butcher  held.  When  Butcher  failed  to  pay  the  purchase  money  at  the  time 
he  agreed  to,  appellants  became  entitled  to  the  possession  of  the  mill,  even  in 
the  hands  of  a  bona  fide  purchaser,  and  to  sue  for  and  recover  it  at  anytime 
during  the  period  prescribed  for  the  bringing  of  such  suits  by  the  statute  of 
limitations.    McItUosh  v.  Hill,  47  Ark.  363,  1 S.  W.  Bep.  680;  Mcltae  v.  Mer- 

rifield,  48  Ark ,  2  S.  W.  Bep.  780;  Sumner  v.  Woods,  42  Amer.  Bep.  104, 

and  note;  Hegler  v.  Eddy,  63  Cal.  597;  Hutchings  v.  Munger,  41  N.  Y.  156; 
Deshon  v.  Bigelow,  8  Gray,  169;  Ballard  v.  Burgett,  40  N.  Y.  314. 

The  judgment  of  the  court  below  must  be  reversed,  and  anew  trial  granted. 

NOTE. 

SALX>-GoifDiTio!rAL  Sals—Validitt.  a  conditional  sale,  reserving  the  title  to  the 
property  in  the  seller  nsLti]  the  payment  of  the  pnrchase  price,  or  the  performance  of 
some  other  condition,  is  valid,  not  only  between  the  parties,  but  also  as  against  third 
persons.  Harkness  v.  Kussell,  7  Sup.  Ct.  Rep.  51 ;  Arkanacu,  Kirby  v.  Tompkins,  3  8. 
W.  Rep.  363 ;  McRae  v.  Merrifield,  2  S.  W.  Rep.  780 ;  Mcintosh  v.  Hill.  1  S.  W.  Rep.  680 ; 
Black  well  v.  Walker,  5  Fed.  Rep.  419.  Connecticut,  Cooley  v.  Gillan,  6  Atl.  Rep.  180; 
Florida^  Campbell  Printing-Press  &  Mannf  g  Co.  v.  Walker,  1  South.  Rep.  60 ;  IndimOt 
Baals  V.  Stewart,  9  N.  £.  Rep.  403;  Iowa,  Ihorpe  v.  Fowler,  11  N.  W.  Rep.  8;  Warner 
V.  Jameson,  2  N.  W.  Rep.  961 ;  Kentucky,  Hart  v.  Barney,  etc.,  Manufg  Co.,  7  Fed.  Rep. 
543;  MoMachusettt,  Blanchard  v.  Cooke,  11  N.  £.  Rep.  83;  Michigan,  Marquette  Manurg 
Co.  V.  Jeffery,  13  N.  W.  Rep.  592 ;  Smith  v.  Loeo,  3  K.  W.  Rep.  227;  Mtiaiuwpi,  Leflore  v. 
Miller,  1  South.  Rep.  99;  Montana,  Silver  Bow  M.  &  M.  Co.  v.  Lowry,  12  Pac.  R«i>.  662; 
Heinbockel  v.  Zugbaum,  5  Pac.  Rep.  897 ;  New  Jertey,  Marvin  Safe  Co.  v.  Norton,  7 
Atl.  Rep.  418 ;  The  Marina,  19  Fed.  Ren.  760 ;  New  Mexico,  Redewlll  v.  Gillen,  12  Pao. 
Rep.  872;  Texas,  (though  the  rule  has  been  changed  by  statute,)  Tufts  V.  Qeyeland, 
3  8.  W.  Rep.  288:  Vermont,  Dixon  v.  Blondin,  6  Atl.  Rep.  614. 

Such  sales  are  invalid  as  to  bona  fide  purchasers  in  Iniiana,  when  the  vendor  sells  to 
the  vendee  for  the  purpose  of  a  resale,  as  where  a  roanufscturer  sells  to  a  retail  dealer, 
Winchester,  etc.,  Co.  v.  Carman,  9  N.  £.  Rep.  707;  in  Ndyradea,  Manning  v.  Cunning- 
ham, 81 N.  W.  Rep.  933 ;  as  to  bona  fide  purchasers  and  creditors,  in  Pennsylvania,  Wire 
Book,  etc.,  Co.  v.  Crowell,  8  Atl.  Rep.  22;  New  Jersey,  Marvin  Safe  Co.  v.  Norton,  7  AtL 
Rep.  418. 

Such  sales  do  not  oorae  within  theprovision  of  the  laws  for  registration  of  chattel 
mortgages  in  Arhanaas,  Blackwell  v.  Walker,  6  Fed.  Rep.  419;  Florida,  Campbell  Print- 
ing-Press A  Manufg  Co.  v.  Walker,  1  South.  Rep.  59 ;  Montana,  Heinbockel  v.  Zugbaum, 
6  Pac.  Rep.  897 ;  but  thev  are  by  statute  made  invalid  unless  registered,  in  Iowa,  Moline 
Plow  Co.  V.  Braden,  32  N.  W.  Rep.  247 ;  Warner  v.  Johnson,  21  N.  W.  Rep.  483 ;  Warner 
V.  Jameson,  2  N.  W.  Rep.  951 ;  Budlong  v.  Cottrell.  20  N.  W.  Rep.  167 ;  Kentucky,  Hart  ▼. 
Barney  &  Smith  Manufc  Co.,  7  Fed.  Rep.  648 ;  Minnesota,  Dyer  ▼.  Thorstad,  29  N.  W. 
Rep.  845 ;  but  in  this  last  case  the  sale,  though  unregistered,  was  held  valid  as  against 
creditors  levying  with  notice  at  the  time  of  levy,  Id.;  Missouri,  Pelt  v.  Spencer,  2  S.  W. 
Rep.  434. 

in  Mississippi  such  sales  are  valid,  without  writing  or  record,  unless  the  seyaratlon  of 
title  and  possession  continues  three  yeare,  and  except  that  property  so  sold  to  a  trader 
is  liable  to  his  creditors,  unless  a  sign  be  displayed  showing  its  trae  ownership.  Paine 
V.  Hall's  Safe  Lock  Co.,  1  South.  Rep.  56. 
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KlOHOUS  V.  Shearon* 
(Supreme  Ckmtt  of  Arhafua$.    April  16, 1887.) 

1.  N«w  Teial— Applicatioh  fob— Filikg — EnopPBL. 

Id  ao  actfon  of  ejectment,  the  Jary  found  for  plaintiff,  and  aaMMed  tlie  exoew  of 
lenta  and  profita  over  tazea  and  improvemeotB  at  $167.50 ;  and  on  the  aame  day  de- 
fendant filed  a  motion  for  a  new  trial,  but  withdrew  it  in  consideration  of  a  waiver 
by  plaintiff  of  the  damages  assessed,  and  a  Judgment  for  mesne  profits  was  entered. 
Xbout  45  days  later,  defendant  refiled  their  motion  for  a  new  trial.  Held  that« 
under  Mansf.  Dig.  Ark.  {  6168,  requiring  application  for  a  new  trial,  except  for  newly- 
disoovered  evidence,  to  be  filed  within  three  days  aiter  verdiot  or  decision,  unless 
unavoidably  prevented,  the  motion  was  not  made  in  time ;  that  defendant  was 
estopped  by  the  record,  and  his  own  agreement,  there  being  no  fraud  on  the  i>art 
of  plaintifi^  and  that  the  application  should  be  denied. 

2.  IBquitt— Refosmatiov  of  Dexd—Defbksb  iir  Ejectheitt— pRAcnoK. 

In  Arkansas,  pending  an  action  of  ejectment,  where  the  deed  offered  in  evidence 
by  defendant  contains  a  misdescription  of  a  part  of  the  land,  he  cannot  proceed  by 
SQii  in  equitv-  acainst  the  plaintiff  to  have  the  deed  reformed,  but  should  have  the 
issue  thus  nused  as  a  defense  to  the  ejectment  suit  transferred  to  the  equity  docket 
•o  that  all  matters  in  litigation  coula  be  settled  in  the  one  suit,  and  after  rendition 
of  Judgment  In  the  ^ectment  suit  the  bill  should  be  dismissed  under  Mansf.  Ark.  Big 
{4932,  as  such  Judgment  could  not  be  annulled  or  modified  by  a  decree  iniequity| 

8.  HoicsBTBAD— Sale  by  Ajwiwibtbatob— VALiDmr— Samifo  Abidb. 

A  homestead  is  exempt  from  sale  for  the  payment  of  debts  of  a  deceased  penon 
during  the  minority  of  his  children ;  and  when  an  administrator,  with  foil  knowl- 
edge of  its  character,  procures  a  sale  of  such  property  by  the  probate  court,  bu^s 
the  l|knd  from  the  purchaser  at  such  sale,  and  makes  valuable  improveroentii  on  it, 
a  court  of  equity  may,  after  the  majority  of  the  children,  set  aside  such  sale  and 
oonveyance  as  void,  subrogate  the  administrator  to  the  rights  of  creditors  whose 
claims  he  has  paid,  charge  nim  with  the  rents  and  profits  of  the  land  from  the  time 
of  sale,  and  allow  him  for  the  value  of  his  improvements. 

4.  BxBouTOBs  Aim  ADMnnsTRATOBS— GLAms— Pboop— Patmbbt. 

An  administrator  has  no  right  to  pay  debts  which  his  decedent  owed  to  wards  for 
whom  he  had  been  guardian  in  his  Life-time,  without  such  debts  being  proved 
against  the  estate  like  other  claims. 

6.  GuABDiAir  and  Ward— AccouiiTiNO>-AixowAifCB  fob  Haibtbnabcb, 

In  a  suit  in  equity  to  set  aside  a  probate  sale  of  land  and  subsequent  conveyance 
to  the  administrator,  no  allowance  can  be  made  for  expenditures  made  by  the  ad* 
ministrator  as  guardian  of  the  plaintiffs,  while  his  waras,  for  their  nurture  and  edu- 
cation, as  that  is  a  matter  exclusively  within  the  Jurisdiction  of  the  probate  court 
and  does  not  affect  the  merits  of  the  controversy  in  the  equity  court. 

Appeals  from  circuit  court,  Conway  county. 

Bam.  W.  Williams  and  Sol.  F.  Clark,  for  appeUants.  RaUHiffe  ^  FleteJier, 
for  appellees. 

Smith,  J.  William  Carter  Shearon  died  in  the  year  1863,  leaving  a  widow 
and  two  young  children.  He  was  the  owner  of  two  parcels  of  land,  each  con- 
taining 160  acres,  and  upon  one  of  which  he  resided  with  his  family.  He  was 
also  possessed  of  some  personal  property;  but  this  was  in  part  destroyed  by 
the  soldiery,  the  civil  war  being  then  flagrant,  and  the  remainder  was  con- 
sumed in  the  sustenance  of  his  surviving  family.  Administration  of  his  es- 
tate was  granted  In  October,  1865,  to  Samuel  H.  Nichols,  his  brother-in-law, 
and  also  a  creditor.  At  January  term,  1866,  of  Conway  probate  court,  the 
administrator  obtained  an  order  for  the  sale  of  the  real  estate  of  his  intestate 
for  the  payment  of  debts.  The  two  tracts  were  sold  in  solido  to  A.  P.  Nich- 
ols, a  brother  of  the  administrator,  for  $700.  In  course  of  a  year  or  two,  A. 
P.  Nidiols  conveyed  the  homestead  tract  to  Samuel  H.  Nichols,  and  the  re- 
maining tract  to  William  L.  Nichols,  another  brother.  Out  of  this  probate 
•ale  have  grown  three  lawsuits,  which  we  shall  dispose  of  in  one  opinion. 

1.  Soon  after  Shearon's  children  became  of  age,  they  brought  an  action  of 
ejectment  for  the  last-mentioned  tract,  against  the  administrator  and  heirs  of 
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William  L.  Nichols,  claiming  by  inheritance  from  their  father,  who  had  died 
seized  and  in  possession.  The  defendants  set  up  the  title  derived  from  the. 
administrator's  sale,  and  evidenced  by  the  conveyances  of  Samuel  H.  Nichols, 
as  administrator,  to  A.  P.  Nichols,  and  of  A.  P.  Nichols  to  William  L.  Nich- 
ols. The  issue  was  submitted  to  a  jury,  who  found  for  the  plaintiffs,  and  as- 
sessed the  excess  of  rents  and  profits  over  taxes  and  improvements  at  SIGT.SO. 
The  defendants  on  the  same  day  (March  7, 1885)  filed  a  motion  for  a  new  trial, 
but  withdrew  it  in  consideration  that  the  plaintiffs  waived  the  damages  as- 
sessed. And  in  pursuance  of  this  agreement,  no  judgment  for  mesne  profits 
was  entered.  On  the  twenty-second  of  April,  being  a  day  of  tlie  same  term, 
the  defendants  reflied  their  motion  for  a  new  trial;  but  the  court  denied  it. 
There  was  no  error  in  this.  April  22d  must  be  considered  as  the  true  date  of 
the  motion.  Section  5153  of  Mansfield's  Digest  requires  such  an  application, 
except  it  be  for  newly-discovered  evidence,  to  be  made  within  three  days  after 
the  verdict  or  decision,  unless  unavoidably  prevented.  No  showing  is  made 
why  the  motion  was  not  made  earlier.  And,  besides,  the  defendants  had,  for 
a  consideration  of  which  they  received  the  benefit,  abandoned  in  open  court 
their  right  to  insist  on  their  motion.  They  are  estopped  by  the  record  and  by 
their  own  agreement  to  reopen  the  case;  there  being  no  effort  to  show  that 
they  were  deceived  or  misled  by  any  artifice, 

2.  In  the  evidence  of  title  produced  by  the  defendants  in  the  ejectment  suit, 
there  was  a  misdescription  of  part  of  the  land;  it  being  described  as  in  a  dif- 
ferent township  from  that  in  which  it  really  lay.  The  error  began  in  the  ad- 
ministrator's petition  for  license  to  sell,  and  was  continued  in  the  order  of 
sale  and  report  thereof,  and  in  the  subsequent  conveyances.  While  the  eject- 
ment cause  was  stUl  pending  and  undetermined  below,  the  heirs  of  William 
L.  Nichols  filed  a  bill  on  the  chancery  side  of  the  same  court,  against  the 
plaintifb  in  the  ejectment,  seeking,  among  other  things,  to  correct  the  mis- 
take, and  to  reform  the  deeds.  This  bill  was  dismissed,  after  judgment  had 
been  rendered  in  the  action  at  law.  The  bill  was  confessedly  a  mere  mode  of 
defense  to  the  action  of  ejectment;  its  object  being  to  control  the  proceedings 
in  that  case.  But  parties  cannot  litigate  about  the  same  subject-matter,  both 
at  law  and  in  chancery,  at  one  and  the  same  time.  The  whole  controversy 
must  be  brought  out  in  one  suit.  A  defendant  must  make  all  of  his  defenses, 
of  whatsoever  nature  they  may  be,  in  the  action  in  which  he  is  sued.  And  if 
some  of  the  issues  raised  ar^  exclusively  or  more  properly  cognizable  in  an- 
other forum,  he  must  move  a  transfer  to  the  proper  docket  This  was  the 
plain  course  for  the  heirs  of  William  L.  Nichols  to  pursue.  And  as  the  Judg- 
ment against  them  in  the  ejectment  could  not  be  annulled  or  modified  by  any 
decree  in  the  equity  suit,  except  for  a  defense  which  had  arisen  or  been  dis- 
covered since  its  rendition,  nothing  remained  except  to  dismiss  the  bill.  Mansf. 
Dig.  §  4d82;  Reeve  v.  Jackson,  46  Ark.  272. 

3.  About  the  same  time  that  the  action  of  ejectment  was  begun,  the  heirs  of 
William  Carter  Shearon  also  filed  a  bill  against  Samuel  H.  Nichols,  attacking 
his  sale  and  conveyance  of  the  other  tract,  which  had  belonged  to  their  ances- 
tor, and  the  subsequent  reconveyance  thereof  by  A.  P.  Nichols  to  the  defend- 
ant. It  was  alleged  that  this  tract,  being  the  homestead  of  the  deceased,  was 
exempt  from  sale  for  the  payment  of  his  debts,  during  the  minority  of  his 
children.  And  it  was  further  alleged  that  the  defendant  had  fraudulently  pro- 
cured the  order  for  such  sale,  by  deceiving  the  probate  court  as  to  the  extent 
of  the  indebtedness  of  said  estate;  that  he  had  fraudulently  conducted  said 
sale,  by  omitting  to  have  the  lands  appraised,  although  he  had  reported  to  the 
court  that  the  same  had  been  duly  appraised ;  and  that  he  was  in  fact  the  pur* 
chaser  at  the  sale,  although  the  land  was  nominally  stricken  off  to  his  brother* 
who  paid  nothing.  The  defendant  filed  an  answer  and  cross-bill,  denying  the 
charges  of  fraud,  and  asserting  that  the  proceedings  for  the  sale  of  the  land 
were  in  all  respects  regular  and  valid,  and  that  he  had  no  interest  in  hiA 
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'brother's  purdliase,  although  he  admitted  havii^  afterwards  bought  the  land. 
He  alleges  he  had  placed  extensive  and  beneficial  Improvements  on  the  land, 
and  that  he  had  taken  the  plaintiffs*  when  they  were  small  children,  to  his 
house,  out  of  affection  and  charity,  and  without  any  expectation  of  re- 
jiiuneration;  and  that  he  had  reared  and  educated  them,  at  an  expense  of 
^1,000  in  excess  of  all  that  their  hibor  had  earned  for  him.  And  he  prayed 
for  compensation  for  his  improvements,  and  reimbursement  for  his  expendi- 
tures in  behalf  of  the  plaintiffs,  if  for  any  cause  the  sale  of  the  land  should  be 
set  aside.  Proofs  were  taken,  from  which  it  appeared  that  the  probate  court 
had  confirmed  the  administrator's  sale;  that  the  defendant  had  gone  into  pos- 
session in  1868  under  his  purchase  from  A.  F.  Nichols,  and  had  since  that  time 
enjoyed  the  rents  and  profits;  and  that  he  had  made  costly  improvements, 
which  had  enhanced  the  vendible  value  of  the  land  not  less  than  92,000,  and 
perhaps  as  much  as  $4,000.  It  was  also  shown  that  the  mother  of  the  plain- 
tifl^,  having  remarried  and  being  very  poor,  the  defendant  had,  at  her  request, 
become  their  guardian*  had  brought  them  up,  at  considerable  cost,  as  his  own 
children,  and  had  performed  an  excellent  part  towards  them.  The  court  de- 
creed that  the  attempted  sale  of  the  homestead  was  void  for  want  of  jurisdic- 
tion in  the  probate  court  to  order  it,  and,  moreover,  that  it  was  the  result  of 
a  fraudulent  combination  between  the  defendant  and  his  two  brothers.  It 
therefore  set  aside  thedeCendant's  title  deeds,  but  required  no  account  of  rents, 
balancing  them  against  his  improvements.  It  also  found  that  the  defendant, 
during  his  administration,  had  expended  in  payment  of  taxes,  expenses  of  ad- 
ministration, and  probated  claims  $829.15  over  and  above  what  he  had  re- 
cdved  from  the  personal  assets  of  his  intestate,  and  it  charged  this  sum  upon 
the  land.    Both  parties  have  appealed. 

The  sale  of  the  homestead  was  void.  The  defendant  was  aware  of  all  the 
circumstances  which  gave  the  piaintifb  a  homestead  right  in  the  premises. 
He  must  take  notiee  of  their  right  to  receive  the  rents  during  their  nonage, 
and  that  the  land  in  the  mean  time  is  protected  from  sale  for  the  ancestor's 
debts.  Booth  v.  Goodwin,  29  Ark.  638;  AUheimer  v.  Da^is,  87  Ark.  316; 
MoCloy  V.  ArnetU  47  Ark.  445.  2  S.  W.  Bep.  71,  and  cases  there  cited; 
WehrU  V.  WehrU,  39  Ohio  St.  865.  Notwithstanding  this  right  of  home- 
stead had  terminated  before  the  commencement  of  the  suit,  the  plaintiffs  hav- 
ing attained  their  majority,  yet.  there  having  been  no  lawful  sale,  the  land 
bsM^  descended  to  them,  subject  to  the  payment  of  such  debts  as  had  been 
proven  against  their  father's  estate.  These  debts  are  prpvided  for  in  the  de- 
cree, by  subrogating  the  administrator  who  had  paid  them  to  the  equity  of 
the  creditors.  It  is  true  the  administrator's  settlements  and  the  testimony 
taken  show  that  he  had  paid  several  other  debts  which  Shearon  qwed  to  wards 
for  whom  he  had  been  guardian  in  his  life-time.  These  payments  were  doubt- 
less made  in  good  faith;  but  the  administrator  had  no  right  to  pay  them,  as 
they  were  never  proved  up  against  the  estate.  The  administrator  seems  to 
have  acted  upon  the  idea  that  the  debts  were  incurred  in  a  fiduciary  capacity. 
and  that  this  dispensed  with  the  necessity  of  their  being  regularly  probated. 
Shearon  was  a  trustee  for  his  wards  as  long  as  he  lived.  But,  when  he  died, 
his  indebtedness  to  the  trust  became  a  simple  demand  against  his  estate,  which 
required  to  be  sworn  to,  to  be  presented  to  the  administrator  within  two  years 
from  the  date  of  his  letters,  to  be  allowed,  classified,  and  paid  like  any  other 
debt  he  owed^  HiU  v.  8taU,  23  Ark.  604;  Connelly  v.  Weathorly,  33  Ark. 
658;  Patterson  v.  McCann,  39  Ark.  577;  Purcelly  v.  CarUr,  45  Ark.  299; 
Padgett  v.  ataU,  Id.  495. 

We  think,  also,  substantial  justice  has  been  done  in  setting  off  all  improve- 
ments against  aU  rents.  No  allowance  can  be  made  in  this  suit  for  the  ex- 
penditures of  the  guardian  in  the  nurture  and  education  of  his  wards.  Tliat 
is  a  matter  which  belongs  exclusively  to  the  probate  court,  and  does  not 
affect  the  merits  of  the  present  controversy.  digitized  by  GoOglc 
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The  Jadgmeat  In  the  ejectment  suit,  the  deoree  dismiBsiaf  the  bill  filed  bj 
the  hein  of  William  L.  NicholB,  and  the  decree  in  the  case  of  Shearon*8  h^xs 
against  Samuel  H.  KicholB  are,  severally,  in  all  things  afllnned. 


OooKB  and  others  «•  Hatcher  and  others. 

{Supreme  Omtrt  qf  Tenneuee.    April  20, 1887.) 

1.  M0BTOAGS~C098IDS&ATI01V— To  SflCUBB  CbBDIT— OOHTEBSION  OF  FUVM— EqUITT. 

A  wife  mortgaged  her  property  for  $10,000,  and  ga^e  the  note  and  mortgage  to 
her  husband.  C,  for  thepnrpose  of  enabling  him  to  obtain  creditfor  the  firm  to  which 
he  belonged.  He  so  used  them  by  obtaining  a  draft  of  $10,000^  payable  in  three 
months  afterwards,  and  aooepted  by  the  duly-authorized  agent  of  the  mortgagee, 
which  was  deposited  to  the  <»*edit  of  C's  firm  in  a  bank.  At  the  request  of  the 
agent,  the  president  of  the  bank  promised  not  to  negotiate  the  draft ;  but  the  cash- 
ier did  negotiate  it,  and  the  bank  failed.  The  mortgagee  was  sned  on  the  draft, 
and  Judgment  was  rendered  against  it.  Beldy  that  the  wife's  property  was  charge- 
able with  the  amount  of  the  draft  and  interest,  since,  where  one  of  two  innocent 
parties  must  suffer  for  the  wrongful  act  of  a  third,  the  loss  must  fall  on  the  party 
whose  acts  brought  about  the  loss. 

2.  Samb. 

The  arrangement  having  been  made  between  the  bank  and  the  parties  that $2, 900 
of  the  $10,000  were  to  be  retained  for  the  mortgagee  to  pay  taxes  on  the  property, 
and  be  paid  the  premium  notes  it  took  from  the  mortgagor,  to  the  extent  that  the 
bank  became  trustee  of  the  mort^gagee,  the  mortgagor  was  relieved  of  liability  to 
the  mortgagee  for  the  wrongful  negotiation  by  the  bank  of  the  note. 

3.  Sams— Djeobee— Intbbbst. 

The  mortgagee  having  been  compelled  to  pay  a  judgment  on  the  draft  rendered 
in  New  York,  the  rate  of  interest  the  mortgagee  was  entitled  to  be  allowed  was  7 
per  cent.,  the  legal  rate  in  New  York  from  the  time  the  draft  was  due  till  the  date 
of  Judgment,  and  after  that,  6  per  cent.,  the  legal  rate  of  Tennessee. 

Appeal  from  chancery  coort,  Shelby  county. 

The  facts  found  by  the  referee  are  as  follows:  In  the  summer  of  1872 
Thomas  H.  Oocke  and  J.  S.  Hatcher  formed  a  partnership  for  the  purpose  of 
engaging  in  business  in  Memphis,  Tennessee;  Cocke  to  furnish  •10,000  to  put 
into  the  business.  May  27, 1871,  he  had,  for  the  consideration  of  love  and 
affection,  conveyed  to  Dennis  J.  O'Reilly  lots  Nos.  27  and  28,  in  block  21*  on 
the  west  side  of  Main  street,  between  Union  and  Gayoso  streets,  in  the  city 
of  Memphis,  in  trust  for  the  benefit  of  his  wife,  Mary  Jane  Cocke,  to  her  sole 
and  separate  use,  with  power  to  her  of  absolute  conveyance,  as  if  she  were  a 
feme  sole.  Cocke  applied  to  the  western  department  of  defendant  life  assur- 
ance association,  at  Memphis,  for  a  loan  of  $10,000  to  put  into  the  firm  of  J. 
S.  Hatcher  &  Co.,  and  was  told  by  B.  N.  Robertson,  the  general  manager  of 
the  department,  that  they  had  no  money,  and  would  have  none  till  October 
15. 1872.  It  was  important  to  the  business  of  the  partnership  that  they  make 
their  purchases  earlier,  and  Hatcher  and  Cocke  urged  Robertson  to  accept  a 
draft  for  610,000,  drawn  by  Thomas  H.  Cocke  in  favor  of  the  firm  of  J.  S. 
Hatcher  &  Co.,  payable  October  15, 1872.  This  Robertson  consented  to  do  if 
Thomas  H.  Cocke,  Mary  Jane  Cocke,  and  Dennis  J.  O'Reilly  would  secure 
the  said  association  by  a  mortgage  or  trust  deed  on  the  lots  aforesaid.  Mi-s. 
Cocke  and  O'Reilly  agreed,  and  the  trust  deed  was  executed  and  delivered 
June  29,  1872,  securing  the  principal  and  interest  of  $10,000  to  the  associa- 
tion, to  become  due  in  three  years.  The  deed  had  to  be  sent  to  Louisville, 
Kentucky,  for  the  signature  of  Dennis  J.  O'Reilly,  and  adcnowledgment  and 
probate  by  him ;  and  on  July  6,  1872,  the  draft  was  drawn  by  Thomas  H. 
Cocke,  and  accepted  by  B.  H.  Robertson,  general  manager.  As  soon  as  the 
draft  was  accepted,  J.  S.  Hatcher  &  Co.  indorsed  it  to  the  City  Bank  of  Mem- 
phis, where  both  Cocke  and  Hatcher  &  Co.  did  business,  and  delivered  it  to 
S.  H.  Tobey,  president  of  the  baTdc,  and  the  amount  was  placed  to  the  credit 
of  J.  S.  Hatcher  A  Co.,  who  subsequently  drew  on  it  $500  to  $600.  Tobey 
was  treasurer  of  the  department  of  the  life  assurance  association  in  Mem- 
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pills,  and  he  wm  also  president  of  the  Memphis  Oity  Bank.  Bohertson  feared 
if  the  acceptance  was  negotiable  tiiat  the  assodation  there  might  inear  the 
oensore  of  tbe  principal  association  in  Si.  Louis* and  after  the  aooeptance  was 
written  and  signed,  he  requested  8.  H.  Tobey  not  to  negotiate  the  asceptance, 
and  Tobey  promised  Robertson  not  to  negotiate  the  draft.  When  the  mort- 
gage was  executed  and  the  note  therein  secured,  the  aooeptanoe  was  delivered 
at  thefaanic  1^  Ospt.  FoUces,  the  attorn^  of  the  association,  with  G.  B.  Weil- 
fovd,  the  secretary  and  the  trustee  in  the  deed.  The  draft  was  indorsed  as 
follows:  "Fay  to  the  order  of  City  Bank  of  Memphis.  J.  8.  Hatcher  & 
Co.,*'— and  was  deUyered  to  the  City  Bank  as  the  bankers  of  J.  8«  Hatcher  & 
Co.  The  bank  fWed  July  81, 1872.  Prior  to  that  time,  its  cashier  was  in 
Kew  York.  The  check  was  sent  to  him,  and  he  transferred  it  to  P.  M.  Myers 
&  Co.  for  advances,  and  it  finally  got  into  the  hands  of  Bailey  Haskell  ^  who 
sued  the  life  association  in  New  York,  and  recovered  judgment,  due  notice 
being  given  to  complainants  in  this  suit.  The  association  paid  the  J  udgmen t. 
The  trustee  being  about  to  foreclose,  complainants  Mary  Jane  Cocke  and  D. 
J.  O'Reilly  filed  this  biU  to  enjoin  the  sale. 

Answer  and  cross-bill  were  filed.  The  cross-bill  asks  a  sale  of  the  land,  and 
tiie  answer  denies  the  equities  of  the  biU.  On  the  trial  the  chancellor  held 
tliat  the  mortgaged  prq)erty  was  UaUe  only  to  the  amount  of  the  drafts  ac- 
cepted and  paid  by  the  City  Bank.  Both  parties  appealed.  The  referees  held 
that  the  wife  had  the  power  to  mortgage,  that  there  was  consideration  for 
the  deed  and  notes,  and  that  a  decree  should  be  entered  for  the  full  amount 
of  the  debt,  interest,  and  costs,  and  that  the  land  should  be  sold  to  pay  the 
same. 

Harris  4&  Turley,  for  appellants.     Wright  dk  Folkes,  for  respondents. 

Waucer,  Special  Judge.  The  court  is  of  opinion  tliat  the  report  of  the 
commission  of  referees  should  be  affirmed,  with  a  modification.  Without  un- 
dertaking to  review  the  facts,  this  condosion  is  reached  mainly  upon  these 
gronnds: 

L  That  the  notes  and  mortgage  were  executed  and  delivered  to  the  life  as- 
sociation for  the  pui-pose  of  establishing  a  credit  with  the  City  Bank  in  favor 
of  Hatcher  &  Co.  So  far  as  concerns  the  mortgagor,  the  credit  to  be  thus  es- 
tablished and  used  was  limited  only  by  the  amount  of  the  mortgage  note. 

2.  The  manner  of  establishing  this  credit — i.  6.,  by  obtaining  and  indorsing 
to  the  bank  the  acceptance  of  the  life  association,  due  October  15th  thereafter 
— was  known  to  and  acquiesced  in  by  Mrs.  Cocke.  But  if  the  fact  was  other- 
wise, the  same  conclusion  would  be  reached,  upon  the  ground  that  the  mort- 
gage and  notes  were  by  her  left  under  the  power  and  control  of  her  husband, 
for  the  express  purpose  of  allowing  him  or  Hatcher  &  Co.  to  use  the  same  as 
a  basis  of  credit,  anterior  to  the  fifteenth  of  October,  and  the  manner  of  thus 
using  the  mortgage  and  note  was  left  to  Cocke  or  to  Hatcher  &  Co.  Mrs. 
Cocke  must  abide  the  consequences  of  their  acts  and  conduct ;  and  the  case 
must  be  disposed  of  as  if  the  mortgaged  property  belonged  to  Cocke  himself. 

3.  The  indorsement  of  the  draft,  whether  a  general  indorsement  or  a  spe- 
cial indorsement  to  the  City  Bank,  is  not  deemed  material,  and  the  delivery 
thereof  to  the  City  Bank  put  an  apparent  absolute  title  in  the  bank,  and  en- 
abled Tobey  to  commit  the  breach  of  trust  out  of  which  the  whole  difficulty  of 
the  case  arises.  Tbe  loss  thus  brought  about  must,  except  as  stated  directly, 
l^  borne  by  the  mortgaged  property,  and  the  life  association  is  entitled  to  the 
same  extent  to  foreclose  the  mortgage. 

But  the  conclucion  already  stated  is  reached,  not  upon  the  ground  that  the 
association  is  entitled  to  a  strict  recovery  upon  the  note,  but  that,  in  settling 
the  equities  of  the  case  arising  out  of  Tobey's  misappropriation  of  the  draft, 
the  loss  should  fall  upon  the  party  whose  acts  brought  about  the  loss.  The 
original  plans  of  the  parties  were  never  carried  out;  and  the  court  is  called  on. 
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rather  to  settle  the  equities  between  them,  than  to  strictly  enforce  their  orig- 
inal contract  and  intentions.  The  association  is  entitled  to  look  to  the  mort- 
gage solely  to  save  it  from  loss,  under  all  the  facts  of  the  case. 

The  report  of  the  referees  must  therefore  be  modified  in  the  two  respects 
following,  viz.:  (1)  The  rate  of  interest  allowed  will  be  7  per  cent,  per  an- 
num  from  October  18, 1872,  to  the  date  of  the  judgment  in  the  New  Toi± 
court,  October  1%  1874,  and  6  per  cent,  thereafter.  (2)  At  the  time  the  ac- 
ceptance was  delivered  to  Tobey,  the  association  took  from  him,  as  president 
of  the  City  Bank,  a  receipt  therefor,  and  in  the  receipt  was  embodied  an  agree- 
ment that  he,  (Tobey,)  as  such  president,  would,  out  of  the  pxoceeds  of  the 
draft,  pay  taxes  on  the  mortgaged  property  to  the  amount  of  $1,902.42,  and 
the  premium  notes  of  Cooke  and  Hatcher,  amounting  .to  $990.69,  an  aggre- 
gate of  $2,893.11. 

It  is  clear  that  if,  as  was  contemplated,  the  draft  had  remained  in  the  hands 
of  the  bank  to  maturity,  and  at  maturity  had  been  paid  to  the  bank,  Oocke 
would  have  had  no  power,  to  the  extent  of  the  above-named  sum,  to  check 
it  out.  In  respect  of  that  much  of  the  fund,  the  bank  or  Tobey  was  either 
constituted  a  direct  trustee  for  the  association,  or  a  trustee  for  the  protection 
of  the  association  in  matters  in  which  it  was  interested.  The  association  re- 
served full  control  of  that  much  of  the  fund,  and,  in  adjusting  the  equities  of 
the  parties,  the  case  must  be  disposed  of  as  if  the  association  had  retained  that 
much  of  the  funds  in  its  own  hands.  In  ttuct  the  arrangement  adopted  was 
but  a  substitute  for  that,  and  was  made  by  the  association  for  its  own  protec- 
tion. 

The  association  must  look  to  Tobey  or  the  City  Bank  for  the  performance  of 
that  agreement;  and,  failing  in  that,  it  cannot  fall  back  on  the  mortgaged 
property.  A  decree  will  be  entered,  fixing  the  amount  due  the  association  on 
the  principles  here  stated,  and  decreeing  a  foreclosure  of  the  mortgage  by  sale 
under  the  decree,  and  by  the  clerk  of  this  court,  unless  the  amount  due,  and 
costs  as  decreed  against  complainant,  shall  be  paid  into  court  within  90  days 
from  the  entry  of  decree- 

The  costs  of  thecourt  below  will  be  paid  by  complainants;  those  of  this  court 
(including  oosts  of  transcript)  by  the  life  association. 

FoLKBS,  J«,  incompetent. 


Plantbbs'  Ins.  Co.  v.  Wioks  and  others. 

{8uprem$  Oottri  of  Tenneuee,    April  20,  1887.) 
1.  IirenKANCB— Mutual  Gompavib8— Bboboaitization— Ivdemnifting  Bohb— Oohub- 

SSATION. 

An  insoranoe  oompaoy  being  In  embarrassed  circumstances,  a  plan  of  reorgani- 
zation was  determined  upon,  and  a  new  company  was  formed,  which  agreed  to  lend 
defendants,  who  were  stockholders  in  the  old  company,  $10,000  to  pay  off  its  debts; 
and  thereapon  the  defendants  executed  a  bond  to  indemnify  the  new  company 
against  loss  on  account  of  the  liabilities  of  the  old  company,  and  bound  themselves 
to  pay  off  such  losses  to  the  extent  of  sums  unpaid  on  their  subscriptions  to  stock. 
The  aefendants  now  resist  the  enforcement  of  the  bond,  upon  the  ground  that  it 
was  without  consideration,  and  was  not  binding  under  the  cnarter  of  the  company. 
Htid^  iX)  that  there  was  sufficient  consideration  to  support  the  bond,  and  (2)  that, 
although  the  company  was  oxvanized  on  the  mutual  plan,  yet,  section  10  of  the 
charter  providing  toat,  for  the  better  security  of  policy  holders,  the  company  may 
add  thereto  a  guaranty  or  stock  capital,  not  exceeding  $200,000,  this  bond  is  to  be 
considered  as  a  guaranty,  under  this  section,  for  the  payment  of  the  debts  and  lia- 
bilities of  the  old  company  by  the  defendants,  to  the  extent  of  amounts  unpaid  on 
their  subecriptions  to  stock. 
S.  Samk— Acnow  on  Boim— PABTin. 

As  the  intention  of  the  parties  to  the  bond  was  that  the  new  corporation  should 
pay  off  the  debts  of  the  old,  with  the  right  to  rdmbursement  from  the  defendants, 
the  right  of  action  on  the  bond  vested  in  the  new  corporation,  and  not  in  its  stoclc- 
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3.  BavOFFXi^— In  Pa»— Faiuvbi  to  Sioir  Bon>. 

The  defendants  resist  the  enforoeiuent  of  the  bond,  upon  the  grouDd,  also,  that 
it  was  understood  at  the  time  they  signed  that  the  bond  was  not  to  become  oper- 
ative unless  all  the  stockholders  of  the  old  company  should  sign,  which  they  failed 
to  do.  Held  that,  as  the  new  company  was  omniased  and  conducted  business  for 
years  under  the  contract,  and  defendants'  bond  executed  in  pursuance  thereof,  and 
otiany  persons  were  induced  to  subscribe  to  stock  in  the  new  company  upon  the 
iaith  thereof,  all  of  which  defendants  knew,  they  cannot  now  be  allowed  to  make 
such  a  defense,  as  it  would,  under  the  circumstances,  be  inequitable. 

Appeal  from  chancery  oouri»  Shelby  county. 

Tappf  Harris  cfe  Turley,  for  appellant.  Wright  dt  Folkes,  J.  M.  Chregory^ 
JBstes  A  Bllettt  and  Z.  B.  McFarland  <&  Jordan^  for  respondenta. 

Lehman,  Special  Judge.  The  controversy  in  this  cause  inyolves  the  lia- 
bility of  the  defendants  to  the  complainant,  the  Planters'  Insurance  Company, 
on  a  bond  which  is  as  follows,  to-wit: 

"Whereas,  in  pnrsnance  of  a  resolution  of  the  board  of  directors  of  the 
Planters'  Insurance  Company,  passed  at  the  office  of  the  company  on  the  four* 
teenth  day  of  July,  1869,  it  was  resdved  <  that  a  committee  of  five  be  ap- 
pointed, (two  of  whom  shall  be  of  the  present  stockholders  of  the  company, 
and  three  of  the  recent  subscribers  to  the  stock  of  the  company,^  who  shall 
investi^te  the  present  condition  of  the  company,  and  determine  tne  value  of 
the  stock  therein,  and  the  terms  on  which  the  new  organization  shall  be  made. 
Their  report  shall  be  handed  to  the  secretary  of  the  company  as  soon  as  prac- 
ticable, and  held  by  him  for  the  information  of  the  subscribers  to  the  stock  of 
thecompany,  and  shall  be  the  basis  of  agreement  between  the  old  company  and 
the  new. '  And  whereas,  in  pursuance  of  said  resolution,  the  f  oDo  wing  gentle- 
men were  mutually  chosen  and  appointed  by  the  company,  and  thesutocribers 
of  new  or  additional  stock  to  the  same,  a  committee  to  carry  out  and  effectuate 
the  object  and  purposes  of  said  resolutions,  viz.:  Henry  M.  Lowensteine,  J. 
6.  Lansdale,  and  B.  K.  Pullen,  upon  the  part  of  the  new  subscribers  of  stocky 
and  Wm.  Bichardson  Hunt  and  D.  H.  Townsend,  upon  the  part  of  the  com- 
pany. And  the  said  committee,  after  a  full  investigation  of  the  affairs  of  the 
company,  and  duly  deliberating  upon  the  subject  embraced  in  said  resolution, 
have  made  and  returned  their  report,  which  is  in  the  words  foUowing: 

**  'The  old  stockholders  shall  give  a  bond  to  indemnify  the  new  stockhold- 
ers, on  account  of  any  loss  that  may  accrue  from  the  old  business,  on  the  fol- 
lowing conditions:  (1)  That  the  new  company  shall  purchase  from  the  old 
company  its  charter,  its  office  furniture,  and  its  stock  in  the  Southern  Life 
Insurance  Company,  and  shall  assume  the  payment  of  its  notes  due  for  rent 
of  office  from  and  after  the  first  day  of  August  next;  (2)  that  the  new  com- 
pany loan  mon^,  not  exceeding  •10,000,  to  the  old  company,  at  such  times 
and  in  such  sums  as  may  be  necessary  to  enable  them  to  pay  losses,  etc.,  on 
aoc  of  the  old  business,  at  the  ordinary  rate  of  interest;  (3)  that  the  new 
company  shall  make  such  orders,  etc.,  as  shall  be  necessary  to  conduct  and 
conclude  the  old  business  in  the  most  advantageous  manner;  (4)  the  value  of 
the  charter  to  be  left  to  arbitration.  Hknbt  M.  Lowensteinb. 

"  •  Wm.  BiCHAKDeoN  Hunt. 

"  ♦  J.  G.  Lansdale. 

"  *  Ben  K.  Puixen. 

"*D.  H.  Townsend.' 
**  And  whereas  we,  the  undersigned  stockholders  in  the  old  company  or  pres- 
ent organization,  being  satisfied  with  the  terms  agreed  upon  by  said  commit- 
tee, do  hereby  accept  the  same,  and  do  by  these  presents  severally  bind  and 
obligate  ourselves  to  the  new  subscribers  of  the  stock  in  the  said  company, 
and  to  the  said  company  when  reorganized,  to  protect  and  secure  them  and  each 
of  them  harmless  against  any  and  all  loss  or  damage  which  the  said  company 
may  be  liable  for  on  account  of  the  business  done  by  the  company  prior  to  the 
first  day  of  August,  1869;  each  of  us  pledging  and  obligating  ourselves  to  pay 
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such  lo08  or  damage  in  proportion  to  the  amounts  unpaid  upon  our  anbeorlp- 
tioQ  of  stock  in  said  company,  not  to  exceed  the  amounts  so  due  by  us  respect- 
ively. 

"In  witness  whereof  we  have  hereto  set  our  hands  and  affixed  our  seals 
this  the  twenty-first  day  of  July,  1869. 

'*The  above  obligation  is  made  and  executed  upon  the  following  conditions, 
which  are  agreed  to  by  the  new  subscribers  to  the  stock  of  said  company,  viz.: 
(1)  The  proceeds  of  the  property  and  assets  of  the  present  company  shall  be 
exclusively  applied  to  the  payment  of  its  liabilities;  and  the  directors  of  the 
company  under  the  new  organization  shall,  on  application  of  the  signers  of 
this  bond,  or  a  majority  of  them,  or  their  representatives,  adopt  any  and  all 
regulations  or  orders,  not  inconsistent  with  the  charter  and  present  by-laws 
of  the  company,  or  its  interests,  which  may  be  deemed  necessary  and  proper 
for  the  management,  control,  and  disposition  of  such  assets  and  property  to 
the  best  advantage.  (2)  Any  assets,  property,  or  eifects  remaining  over  on 
the  business  of  the  ola  company,  after  the  payment  of  the  debts,  losses,  and 
liabilities  above  specified,  shall  belong  to  and  be  paid  over  to  the  signers  of  this 
bond  in  proportion  to  the  amount  of  stock  that  each  of  them,  his  or  her  rep- 
resentatives, may  hold  in  the  company  as  it  now  exists,  and  shall  be  subject 
exclusively  to  their  control.  (8)  That  the  new  company,  when  reorganized, 
shall  loan  to  the  signers  of  this  bond,  or  appropriate  at  the  request  of  a  ma- 
jority of  them  or  their  representatives,  for  the  purpose  of  the  present  com- 
pany, in  such  sump  and  at  such  times  as  may  be  necessary  for  paying  off  sueh 
liabilities,  an  amount  of  money,  not  to  exceed  in  the  aggregate  the  sum  of 
$10,000,  for  the  loan  of  which  the  new  company  shall  charge  only  the  ordi- 
nary rate  of  interest. 

*'  And  that  no  misnnderstanding  may  hereafter  arise  as  to  the  meaning,  par- 
port,  and  intention  of  this  bond  and  agreement,  the  original  report  of  the 
committee  embodied  herein^  is  taken  and  made  a  part  hereof. 

**M.  J.  Wicks, 
"W.  P.  Taylor. 
**Newton,  Ford  &  Oo. 

"J AS.  S.  WlLKINS- 

*J.  F.  Frank  &  Co. 

"J.  F.  Dowdy. 

**G.  V.  Rahbant. 

•Edwards,  Pittiorew  A  Co. 

**B.  Bayliss. 

"Geo.  DtxoN. 

•Chas.  Kortreort. 

"Henry  Craft. 

"D.  H.  TowNSBio). 

"Martin  Walt. 

"Wm.  Biohardson  Hunt." 
The  chancellor  adjudged  the  defendants  liable  on  this  bond,  and  ordered  a 
reference  to  the  master,  to  ascertain  how  much  they  should  severally  be  ad- 
Judged  to  pay  of  the  debts  of  what  is  called  the  old  corporation,  and  which 
were  satisfied  by  the  so-called  new  company.  From  such  decree  the  defend- 
ants prosecuted  an  appeal  to  this  court,  and  the  oonmiission  of  referees'  report 
in  favor  of  the  affirmance  of  the  same. 

The  main  ground  of  the  exceptions  to  that  report  is  to  the  effect  tiiat  the 
bond,  which  is  the  basis  of  this  action,  was  not  binding  on  the  defendants. 
In  this  connection  it  is  urged — First,  that  such  a  contract  was  not  binding 
under  the  charter  of  the  plaintiff  corporation;  and,  seoondt  that  no  oonsidera- 
tion  passed  to  sustain  the  contract. 

By  section  10  of  the  charter  it  is  provided  "that,  for  the  better  security  of 
policy  holders,  the  said  company  may  add  thereto  a  guaranty  or  stock  capital. 
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not  exceeding  two  hundred  thousand  dollars."  The  corporation  appears  to  be 
a  mutual  Insurance  company,  and  was  thus  authorized*  in  addition  to  its  other 
resources,  to  establish  bjr  subscriptions  a  capital  stock.  It  commenced  opera- 
tions in  1867,  on  a  capital,  as  the  record  disctoses,  of  about  $66,500.  In  1869, 
it  was  found  the  company  had  lost  money,  and  its  credit  was  impaired,  and  it 
was  deemed  best  to  reorganize  the  company,  procure  additional  stock  subscrip- 
tions, with  a  guaranty  for  the  payment  qf  the  existing  debts  and  liabilities  of 
the  corporation  by  the  old  stockholders,  so  as  to  give  entire  immunity  to  the 
new  stockholders  from  such  debts.  It  is  not  probable  that  new  subscriptions 
could  have  been  obtained  without  such  guaranty.  Disinterested  parties  could 
hardly  have  been  expected  to  invest  their  means  in  an  insolvent  institution, 
with  almost  the  certainty  of  having  a  considerable  part  of  their  contributions 
swallowed  up  in  the  payment  of  corporate  liabilities  contracted  without  their 
participation.  The  truth  is,  the  old  stockholders  were  satisfied  the  corporation 
was  crippled  to  such  an  extent  as  to  require  the  winding  up  of  its  affairs,  un- 
less they  procured  the  aid  of  large  new  stock  subscriptions. 

In  this  condition  of  affairs,  the  old  stockholders  resorted  to  the  plan  of  re- 
organization set  forth  in  the  agreement  of  July,  1869.  That  benefits  would 
probably  accrue  to  them  from  this  step  cannot  be  questioned.  The  corporate 
assets  were  thereby  put  in  the  hands  of  the  new  organization  for  such  pru- 
dent administration  as  would  produce,  in  all  probability,  largely  more  than 
could  have  been  realized  thereftom  in  a  forced  and  speedy  liquidation.  The 
old  stockholders  had  then  paid  only  20  per  cent,  of  their  stock  subscriptions, 
and  they  were  liable  to  creditors  for  large  sums,  and  consequently  interested 
in  realizing  as  much  as  possible  out  of  the  corporate  assets.  The  corporation 
was  authorized  by  the  charter  to  fix  its  capital  stock  at  the  amount  agreed 
upon  under  the  arrangement  of  July,  1869.  The  assumption  of  the  debts  by 
the  old  stockholders  was  prejudicial  to  no  one,  unless  to  themselves,  and  con- 
travened no  public  policy.  We  are  of  opinion  that  the  arrangement  of  July, 
1869,  was  not  in  violation  of  complainant's  charter.  The  contention  that  the 
bond  executed  by  the  defendants  has  no  consideration  to  support,  cannot  be 
maintained.  We  have  already  shown  that  it  was,  when  made,  expected  to 
be  beneficial  and  advantageous  to  the  defendants,  and  we  deem  it  unnecessary 
to  discuss  this  question  further. 

The  defendants  insist  that  their  undertaking  by  the  terms  of  the  bond  was 
to  the  new  stockholders,  and  thereupon  contend  that  the  right  of  action 
thereon  existed  exclusively  in  such  stockholders,  or,  at  least,  in  them  and  the 
corporation  jointly.  This  position  is  erroneous.  The  intention  of  the  parties 
to  the  bond  was  evidently  that  the  corporation  should  pay  the  debts,  with 
the  right  to  reimbursement  from  the  defendants. 

Objection  is  made  on  behalf  of  the  defendant  Oeorge  B.  Phelan,  adminis- 
trator de  bonis  non  of  W.  B.  Hunt,  deceased,  that  the  cause  was  not  properly 
revived  against  him.  The  bill  was  filed  against  William  Joyner,  as  executor 
of  said  decedent.  The  death  of  WiUiam  Joyner  was  suggested  on  December 
23,  1878.  Scire  facias  was  issued  against  Phelan  on  February  6, 1880,  aud 
served,  and  the  cause  was  revived  as  to  him  on  November  24, 1880.  The  re- 
vivor was  properly  allowed.    Brwin  v.  Foster,  6  Lea,  187. 

The  defense  is  also  made  for  all  the  defendants  that  the  bond  was  not  to  be 
effective  until  it  was  signed  by  all  of  the  defendants.  This  presents  a  ques- 
tion of  fact  which  both  the  chancellor  and  the  commission  of  referees,  in  their 
report,  decided  adversely  to  the  defendants.  The  evidence  in  the  record  sat- 
isfies us  that  this  was  correct.  The  bond  was  executed  in  1869,  and  the  evi- 
dence on  the  subject,  which  came  on  their  behalf  from  some  of  the  defendants 
themselves,  was  taken  in  1881,  quite  12  years  after  the  execution  of  the  bond, 
and  when  they  were  resisting  a  recovery  by  the  complainant  in  this  suit. 
One  of  these  witnesses  admits  that,  during  the  first  year  immediately  succeed- 
ing the  reorganization  of  the  corporation,  he  acted  as  a  director  in  the  com- 
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puny.  It  is  hardly  probable  that  he  would  have  acted  in  that  capacity  with- 
out  inquiring  or  being  advised  as  to  the  adoption  or  abandonment  of  the  plan 
on  which  the  new  stockholders  made  their  subscriptions.  We  are  satisfied 
this  witness  was  mistaken  in  his  statement  that  he  was  not  to  be  liable  unless 
all  the  old  stockholders  signed  the  bond. 

The  witness.  Dr.  D.  T.  Porter,  who  as  a  member  of  Newton,  Ford  &  Ck).,. 
was  one  of  the  parties  to  the  bond,  q^nd  testifies  against  his  own  interest,  giyes 
the  most  satisfactory  explanation  of  this  business.  He  says:  '^Learning  that 
the  company  was  then  in  a  bad  condition,  we  tried  to  sell  our  stock,  and  went 
so  far  as  to  offer  to  give  a  premium  to  any  one  who  would  take  the  stock  off 
our  hands,  and  relieve  us  from  liability.  Failing  in  this,  it  was  to  our  inter- 
est to  have  the  company  reorganized,  m  m  m  The  understanding  was  the 
bond  was  to  be  made  a  good  bond  for  $20,000.''  Further  on  he  says:  "The 
impression  made  on  me  was  that  the  assets  were  worth  more  than  the  liabili- 
ties, and  there  would  be  a  surplus  for  the  old  stockholders.  Under  that  im- 
pression, some  were  allowed  to  surrender  their  stock,  and  not  sign  the  bond.  '* 
The  whole  evidence  has  made  the  impression  on  our  minds  that  some  of  the 
signers  of  the  bond  expected  all  the  old  stockholders  to  Join  them  as  obligors 
thereon,  but  that  the  real  inducement  for  their  signatures  was  the  benefit 
which  they  believed  they  would  reap  from  the  reorganization.  Indeed,  we 
doubt  whether  the  defendants  could  have  availed  themselves  of  this  defense 
if  they  had  established  the  allegations  upon  which  they  based  it.  They  were 
aware  for  a  number  of  years  of  the  operations  of  the  corporation  under  the  re- 
organization which  was  continued  for  their  benefit,  and  that,  on  the  faith 
thereof,  many  persons  had  been  induced  during  that  time  to  subscribe  and  pay 
for  stodE.  Upon  such  a  state  of  facts,  we  thii^  it  would  be  inequitable  to  up- 
hold this  defense. 

The  decree  of  the  chancellor  will  be  affirmed,  and  the  report  of  the  refereea 
confirmed. 

The  defendants  will  pay  the  costs  of  this  court  and  of  the  court  below. 
The  cause  will  be  remanded  for  the  execution  of  the  order  of  reference  made 
by  the  chancellor  in  his  decree. 


JOHKSON  and  others  «.  Barnes  and  others. 

iOmrt  of  JppeaU  of  Kentucky.    April  21, 1887.) 

Limitation  or  AcnoKB— Aoobual  of  Action— Implied  Pbomibb. 

A  creditor  levied  his  execoUon  on  the  interest  of  his  debtor  in  a  tract  of  land  held 
in  trust  for  him  and  others.  At  the  sale  the  creditor  bought  in  the  debtor's  inter- 
est for  $200,  and  afterwards  sold  it  to  plaintiff,  who  brought  a  suit  lor  partition. 
It  was  decided  in  that  case  that  the  debtor's  share,  being  in  trust,  could  not  besoid, 
and  the  sale  was  accordingly  set  aside.  Plaintiff  thereupon  brought  this  action 
against  the  debtor  to  recover  upon  an  implied  promise  to  repay  the  $200  which  had 
beeu  paid  for  the  land.  Held^  that  the  right  of  action  did  not  accrue  until  the  judg- 
ment was  rendered  in  the  former  action  setting  aside  the  sale,  and  therefore  this 
action,  having  been  brought  within  live  years  tbereaiter,  the  statute  of  limitations 
was  no  bar  to  it. 

Appeal  from  circuit  court,  Hardin  county. 

W,  P,  D.  Bush  and  Bush  dk  Robertson,  for  appellants.  Wilson  dk  ffohson, 
for  appellees. 

Lewis,  J.  Previous  to  May,  1860,  Elitah  Barnes  devised  to  Gideon  Barnes 
in  trust  for  J.  B.  Barnes,  his  wife  and  children,  including  J.  W.  Barnes,  a 
tract  of  land  in  Hardin  county.  And  J.  W.  Rogers,  having  obtained  four 
judgments  against  J.  B.  and  J.  W.  Barnes,  caused  an  execution  upon  each 
to  be  issued  and  levied  at  that  date  upon  their  interests,  being  two-sevenths  of 
the  land;  and  in  July,  1860,  a  sale  thereof  was  made,  when  Murray  &  Reed, 
attorneys  of  the  plaintiff  in  the  executions,  became  the  purchasers  at  the  sum 
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of  $200,  which,  as  appears  from  the  sheriff's  retam,  was  applied  to  the  satis- 
ftiction  of  two  of  the  executions  and  in  part  of  another.  June  25,  1878,  Mur- 
ray A  Heed,  in  writing,  transferred  their  purchase  to  Rogers,  and  requested 
the  sheriff  to  make  to  him  a  deed  for  two-sevenths  of  the  land  so  purchased. 
July  1,  1873,  Rogers  made  a  similar  transfer  to  J.  T.  Dixson,  who,  July  8th, 
transferred  his  right  to  appellant  Johnson,  and,  January  1, 1874,  the  sheriff  of 
Hardin  executed  to  the  latter  a  deed  conveying  the  two-sevenths  of  the  land. 
Appellant  instituted  this  action  January  14, 18/4,  against  Gideon  Barnes,  the 
trustee,  J.  B.  Barnes  and  his  wife,  J.  W.  Barnes,  and  the  other  joint  owners 
of  the  tract  of  land,  and  in  his  petition  he  prayed  for  a  judgment  dividing  it, 
and  allotting  to  him  two-sevenths  thereof.  Butin  September,  1874,  judgment 
was  rendered  sustaining  a  general  demurrer  and  dismissing  the  action,  which 
was,  however,  in  1876  reversed  by  this  court. 

Upon  the  question  as  to  whether  the  legal  title  passed  by  the  sale  under  the 
executions  and  the  conveyance  of  the  undivided  interests  in  the  land  by  the 
sheriff,  this  court  in  that  case  was  equally  divided.  But  it  was  decided,  with- 
out any  dissent,  "that  the  respective  interests  of  J.  B.  and  J.  W.  Barnes  in 
the  land  are  liable  to  the  payment  of  the  debts  described  in  the  petition,  and 
that  a  court  of  equity  may  subject  the  same  to  the  payment  of  the  debts;  and, 
as  the  parties  are  all  before  the  court  on  this  petition,  and  there  is  a  prayer  for 
general  relief,  the  court  below  should  have  overruled  the  demurrer,  and  per- 
mitted the  plaintiff  to  prepare  his  case  for  a  sale  of  the  land  to  pay  the  debts 
named.'' 

Upon  the  return  of  the  cause,  appellant,  August  1,  1879,  filed  an  amended 
petition  allying  that  the  debts  set  out  in  his  original  petition  were  due  and 
unpaid;  that  he  had  a  lien  on  two-sevenths  of  the  land  to  secure  the  payment 
of  his  debt,  and  prayed  judgment  for  a  sale  thereof  to  satisfy  it.  To  that 
amended  petition  a  demurrer  was  filed,  which  was  overruled;  but  the  court, 
February  12,  1880,  sustained  a  motion  to  dismiss  the  action,  and  rendered 
Judgment  accordingly.  An  appeal  being  taken  to  the  superior  court,  that 
judgment  was,  May  16,  1888,  reversed,  and  the  cause  again  remanded  to  the 
lower  court  Upon  the  return  of  the  case,  appellant  filed  another  amended 
petition,  the  administrator  of  J.  W.  Rogers,  deceased,  and  J.  T.  Dixon  being 
made  parties  plaintiff,  in  which  it  was  alleged  that  Gideon  Barnes,  the  trus- 
tee, had  died,  and  no  other  person  had  been  appointed  in  his  place,  and  again 
prayed  judgment  for  his  debt,  and  a  sale  of  two-sevenths  of  the  land  to 
satisfy  it. 

The  defenses  to  the  action,  then  for  the  first  time  made,  are  the  statute  of 
limitations  of  five  and  fifteen  years,  and  that  appellant  abandoned  this  action 
and  brought  another  in  the  same  court  for  the  same  cause.  And  this  action^ 
being  again  submitted,  was  the  third  time  dismissed  by  the  lower  court.  From 
that  judgment  a  second  appeal  was  taken  to  the  superior  court,  and,  being  re- 
versed, the  action  is  again  before  this  court.  Since  the  decision  by  this  court 
in  1876  it  has  been  held  that  in  such  cases  the  interests  of  the  cestui  qui  trust 
in  land  is  subject  to  sale  under  execution  for  the  payment  of  his  debts.  But 
the  Judgment  of  the  lower  court  having  on  that  question  been  affirmed  by  this 
court,  though  by  a  divided  court,  such  must  be  now  considered  the  law  of  this 
case,  and,  as  in  effect  then  determined,  the  right  of  action  by  appellant  is  lim- 
ited to  his  recovery  of  his  debt  and  interest. 

There  appears  to  be  some  question  made  by  counsel  as  to  what  debts  were 
referred  to  in  that  opinion.  What  appellant  acquired  from  Dixon,  and  he 
from  Rogers,  was  the  benefit  of  the  purchase  of  the  interests  of  two-sevenths 
of  the  land  made  for  the  latter  by  his  attorneys,  and  the  right  to  demand  a 
deed  therefor  from  the  sheriff.  He  did  not  by  the  terms  of  his  contract  pu]> 
chase  any  portion  of  the  judgments  of  Rogers  against  J.  B.  and  J.  W.  Barnes 
that  remained  unsatisfied  after  the  sale  of  the  land,  nor  could  he  acquire  any 
interest  in  the  other  pi^rtion  which  had  been  satisfied  and  extinguished  by  that 
v.4s.w.no.3 — 12 
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sale.  *'The  debts/*  therefore,  referred  to  in  the  opinion  of  this  court  deliv* 
ered  in  1876,  was  the  implied  promise  of  the  defendants  in  the  execution  to 
repay  the  $200  bid  for  the  land,  And  credited  by  the  sheriff  in  the  executions. 
And,  that  being  so,  the  five-years  statute  of  limitations  must  be  held  to  apply. 

The  question  then  arises,  when  did  appellant's  cause  of  action  for  the  recov* 
ery  of  his  debt  and  the  enforcement  of  his  equitable  lien  upon  the  interests 
in  the  land  of  J.  B.  and  J.  W.  Barnes  accrue?  The  action  for  a  division  of  the 
land  was  commenced  within  15  years  from  the  date  of  the  execution  sale  in 
18(50,  and,  until  tliat  sale  and  the  sheriff's  deed  were  set  aside  by  judgment  of 
court,  that  was  the  only  cause  of  action  he  had  arising  from  the  transfer  to 
him  of  the  benefit  of  Rogers'  purchase.  Though  the  sale  was  ultimately  ad- 
judged invalid,  still  J.  B.  and  J.  W.  Barnes  had  the  right  to  insist  upon  it;  and, 
if  an  action  had  been  brought  in  the  first  instance  to  recover  back  from  them 
the  $200,  they  could  have  pleaded  the  execution  sale  and  the  return  of  the 
sheriff  in  bar  of  recovery.  They  had  the  election  to  abide  by  the  sheriff's 
sale,  or  repudiate  it.  But  appellant  had  no  right  to  sue  for  the  recovery  of 
the  purchase  price  while  the  execution  sale  and  sheriff's  deed  were  outstand- 
ing. In  our  opinion,  therefore,  appellant's  right  to  sue  for  the  8200  and  en- 
forcement of  his  lien  did  not  accrue  until  the  judgment  was  rendered  in  this 
action  setting  aside  the  sheriff's  sale  and  deed.  And  as  he  by  amended  peti- 
tion prayed  for  that  relief  within  five  years  thereafter,  the  plea  of  limitation 
cannot  avail  appellees. 

It  appears  that  after  the  judgment  of  the  lower  court  dismissing  the  action 
was  rendered,  February  12, 1880,  appellant  instituted  another  action,  seeking 
a  division  of  the  land,  and,  in  case  that  coald  not  be  had,  judgment  for  his 
debt,  and  a  sale  of  the  interests  of  J.  B.  and  J.  W.  Barnes  to  satisi^  it.  But 
that  action  was  dismissed  on  motion  of  appellant  himself;  and  thereafter  and 
in  due  time  he  prosecuted  the  appeal  to  the  superior  court  from  the  judgment  of 
February  12, 1880.  We  do  not  think  the  institution  of  that  action  can  be 
considered  such  an  abandonment  of  the  original  action  as  will  make  the  plea 
of  limitation  available.  Appellant  had  two  years  in  which  to  prosecute  his 
appeal,  and  never  lost  that  right;  and  his  original  action  was  never  at  any 
time  abandoned,  suspended,  or  any  rights  acquired  by  it  lost,  or  at  all  affected, 
by  the  institution  of  the  other  action.  Wherefore  the  judgment  is  reversed, 
and  cause  remanded  for  further  proceedings  consistent  with  this  opinion. 


BeTNOLDS  v.  W1IJ.IAMS. 
(Oburt  qf  AppeaU  of  Kentucky,    May  3, 1887.) 

1.  HOMEBTBAD— BZECtmOK^PtJBOHAflB  MONBT. 

Under  Oen.  St.  Ky.  0.  38,  art.  13,  {  9,  the  debtor  has  no  right  of  homestead  in 
^     land  as  against  the  vendor's  claim  for  the  purchase  money;  and,  although  the 
vendor  upon  the  sale  of  the  land  waives  his  lien  for  the  purchase  money,  he  can,  in 
a  suit  on  the  purchase-money  note,  levy  his  execution  on  the  land. 

2.  Samb. 

Under  section  16,  which  provides  that  the  homestead  exemption  shall  not  apply 
as  against  a  debt  or  liability  existing  at  the  time  of  the  purchase  of  the  land,  the 
vendor's  claim  for  the  purchase  money  is  to  be  considered  as  existing  prior  to  the 
accrual  of  the  homestead  right. 

Appeal  from  circuit  court,  Logan  county. 

Browder  dk  Edwards^  for  appellant.    8,  A,  Bass,  for  appellee. 

Pryok,  C.  J.  The  appellant  sold  and  conveyed  to  the  appellee  a  certain 
tract  of  land,  and  took  the  notes  of  the  latter  for  the  purchase  money.  One 
of  the  notes,  for  $185.  due  on  the  Qrst  of  January,  1882,  was  executed  by  the 
vendee,  Williams,  to  the  appellant,  with  John  H.  May  as  surety,  and  is  the 
subject  of  controversy  in  this  action.    An  action  ordinary  was  instituted  upon 
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tbiB  note,  and  judgment  obtained,  upon  which  an  execution  was  issued  and 
levied  on  the  land  conveyed.  The  appellee  claiming  a  homestead  in  the  land, 
the  sheriff  refused  to  sell,  and  this  action  was  brought  in  equity  that  the 
daim  as  to  the  homestead  might  be  determined.  No  objection  was  made  to 
the  proceeding  in  the  court  below,  and  the  only  question  raised  is  as  to  the 
right  of  homestead  against  the  execution.  The  court  below  held  that  the  ap- 
pellee held  the  land  as  against  the  debt.  That  judgment  was  based  on  a 
clause  contained  in  the  deed  with  reference  to  this  note  to  the  effect  that  **8aid 
note  is  not  binding  on  the  land.'' 

It  is  evident  that,  as  to  this  particular  note,  the  lien  on  the  land  conveyed 
had  been  expressly  waived,  and  we  suppose  for  the  reason  that  May  had 
signed  the  note  as  the  surety  of  Williams,  the  vendee,  or  bad  become  jointly 
bound  with  him.  The  fact,  however,  that  the  lien  had  been  waived,  or  that  no 
lien  had  been  retained,  gave  to  the  appellee  no  right  to  a  homestead  as  against 
the  purchase-money  note  for  two  reasons:  First.  The  statute  exempting  a 
homestead  expressly  provides  that  the  exemption  does  not  exist  as  against 
the  claim  for  the  purchase  money,  and  here  it  is  admitted  that  tlie  note  was 
executed  for  the  land  to  which  the  right  of  homestead  is  being  asserted.  It 
is  not  necessary  that  a  lien  shall  be  retained  to  entitle  the  vendor  to  subject 
the  land,  as  against  the  claim  of  homestead.  If  the  debt  is  for  the  purchase 
money,  whether  a  lien  is  retained  or  not,  the  land  may  be  sold  under  an  or- 
dinary execution,  regardless  of  the  homestead  right,  as  such  a  right  cannot 
prevail  against  the  purchase-money  note.  In  Bradley  v.  Curtis,  79  Ky.  327, 
it  was  said:  "As  long  as  the  purchase  money  can  be  traced,  no  matter  how 
often  the  evidence  of  the  debt  may  be  changed,  the  lien  therefor  cannot  be  de- 
feated by  a  claim  to  a  homestead.''  Second.  The  debt  existed  in  fact  before 
the  appellee  acquired  a  homestead.  In  Puroell  v.  Dittman,  81  Ky.  148,  where 
the  debt  was  contracted  simultaneous  with  the  purchase,  the  debt  was  treated 
as  existing  prior  to  the  creation  of  the  homestead  right. 

The  judgment  below  is  reversed,  and  the  case  remanded  for  proceedings 
consistent  with  this  opinion. 


Minor  v.  Guthrie. 

{Qmrt  of  Appeah  qf  KerUudty.    May  3,  1887.) 

1.  Wills— Revocation— Peksumption. 

The  general  rule  is  that  if  a  will  be  traced  to  the  hauds  of  the  testator,  and  can- 
not afterwards  be  found,  it  is  to  be  presumed  that  it  was  destroyed  by  him  anxmo 
revocandi, 

2.  Evidbncb—Skcowdary— Proof  of  Lobs— Will. 

In  a  will  contest,  where  the  destruction  of  the  will  last  executed  has  not  been 
proved,  nor  its  absence  explained,  evidence  relative  to  its  character  and  contents 
38  not  primary,  but  secondary,  ano  inadmissible  for  the  purpose  of  showing  a  revo- 
cation of  a  writing  previously  executed,  and  set  up  as  the  last  will. 

Appeal  from  circuit  court,  Marion  county. 

Thompson  df  McChord,  for  appellant.    Sam^l  Avritt,  for  appellee. 

Holt,  J .  The  paper  in  contest  was  duly  executed  by  Josephine  E.  Guthrie 
as  her  will  on  June  1%  1875.  The  appellant,  Marion  F.  Minor,  who  is  a 
grandchild  of  the  deceased,  contested  its  probate  in  the  county  court,  but  it 
was  admitted  to  record;  and  this  Judgment  was,  upon  appeal,  afElrmed  by  the 
circuit  judge,  who  tried  both  the  law  and  the  facts  of  the  case,  and  it  is  now 
here  for  consideration.  The  sole  ground  of  contest  is  that  the  testator  revoked 
the  will  by  another  one  executed  either  in  1878  or  1879. 

It  appears  by  the  testimony,  which  is  brief,  that  at  the  time  last  named  she 
executed  another  writing  as  her  will,  and  which  was  left  by  her  with  the 
draughtsman.  He  proves  its  contents,  and  due  execution  as  a  will,  and  says 
that  the  last  he  knew  of  the  paper  the  testatrix  sent  her  son-in-law,  as  the  lat- 
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ter  said,  and  with  whom  she  was  then  residing,  for  it,  and  that  he  gave  it  to 
him.  The  propounder  of  the  paper  in  contest  objected  to  all  this  testimony, 
and  its  competency  is  now  In  question.  The  loss  of  the  writing  last  executed 
is  in  no  way  shown,  or  its  absence  explained.  Indeed,  no  effort  is  made  in 
this  direction.  This  is  perhaps  attributable  to  the  fact  that,  while  the  con- 
testant receives  but  a  trifling  bequest  under  the  will  in  contest,  yet  she  was 
entirely  cut  off,  as  the  oral  testimony  shows,  by  the  latter  paper. 

The  general  rule  is  that  if  a  will  be  traced  to  the  hands  of  the  maker,  and 
cannot  afterwards  be  found,  it  is  to  be  presumed  that  it  was  destroyed  by  him 
animo  revocwidi,  1  Jarm.  Wills,  119.  The  testimony  does  not,  however, 
show  clearly  that  the  writing  last  executed  came  to  the  hands  of  the  testatrix; 
but  if  it  did,  and  the  presumption  therefrom  arose  that  she  destroyed  it  with 
the  intention  of  revoking  it,  yet  it,  as  the  oral  testimony  shows,  revoked  all 
former  wills,  and  its  presumed  destruction  would  not  operate  to  revive  the 
paper  in  contest.  1  Jarm.  Wills,  p.  125,  note  1.  This  is  also  the  statutory 
rule  in  this  state.    Gen.  bt.  c.  118,  §  11. 

The  evidence,  however,  was  not  competent  orsufQcient  to  establish  a  revo* 
cation  of  the  paper  in  contest  as  a  wilL  As  already  mentioned,  the  destruc- 
tion of  the  paper  last  executed  was  not  shown,  nor  its  absence  explained. 
Hence  the  testimony  relative  to  its  character  and  contents  was  not  primary, 
but  merely  secondaory,  and  was  inadmissible  for  the  purpose  of  showing  a 
revocation  of  the  writing  in  contest  as  a  will.  If  the  loss  of  the  writing 
last  executed  had  been  proven,  or  the  inability  of  the  party  to  produce  it  been 
shown,  then  the  seconc^y  evidence  would  of  course  have  been  competent. 
The  best  evidence  within  the  power  of  a  party  must,  however,  be  produced; 
and  the  character  or  contents  of  a  writing  cannot  be  shown  by  oral  testi- 
mony, unless  the  party  shows  that  he  cannot  produce  the  writing,  which  la 
the  best  evidence  of  its  character  and  contents.  Mercer^s  AdmW  v.  Mackin^ 
14  Bush,  484.  This  rule  is  especially  applicable  to,  and  should  be  strictiy  en- 
forced in,  the  case  of  wills,  as  otherwise  a  wide  door  would  be  opened  for 
fraud  and  perjury,  although  there  is  no  ground  to  impute  it  to  any  witnesa 
in  this  particular  case.  The  maker  of  the  writing  is  dead,  and  cannot  speak 
in  the  matter ;  and  to  allow  the  probate  of  a  will  to  be  thus  defeated,  would 
be  likely  to  lead  to  much  evil.  Its  probate  has  been  carefully  guarded  by 
statute,  because  of  the  temptation  to  make  or  destroy  wills  for  persons  after 
their  death. 

The  judgment  of  the  lower  court  conformed  to  this  view,  and  is  affirmed* 


LoFTiN  «.  Strow  and  others. 
{Court  of  Appeals  of  KaUttcky,    April  14,  1887.) 

1.  MaRTGAGV— FORICLOBU&B— RKIABTATBMIUfT  OV  ACTION. 

A  mortgagee,  having  instituted  a  foreclosure  suit,  obtained  an  order  for  the  8al» 
of  the  land,  which  he  bonght  in  himself,  and  took  the  coniniissioner's  deed  there* 
for.  Four  years  afterwards  the  mortgagee  filed  an  amended  petition  setting  out 
that  one  L.  was  in  possession  of  the  land,  claiming  under  a  deed  from  the  mor^^agor 
made  before  the  commissioner's  sale,  and  that  other  parties  were  claiming  liens  on 
the  land  under  the  mortgagor.  The  mortgagee  asked  that  the  case  be  reinstated 
on  the  docket.  Held,  that  the  case  ought  to  he  reinstated,  although  it  would  ha?e 
been  more  regular  to  have  brought  a  new  action. 

2.  Same— Equity— JuBisDicTiOH—CoNFUCTiNG  Liknb. 

Held,  also,  that  the  amendment  was  not  to  be  taken  as  being  in  effect  an  action 
of  ejectment  to  recover  the  possession  of  the  land,  which  would  have  been  cognisa- 
ble at  law  only,  bat  as  a  proceeding  to  settle  the  rights  under  the  coufiicting  liens^ 
which  was  oogiusable  in  equity. 

Appeal  from  circuit  court,  Marshall  county* 

One  Jones  having  mortgaged  a  tract  of  land  to  appellee  T.  I.  Strow,  the 
latter  brought  suit  against  Jones  to  foreclose  the  moitgage,  and  obtained  an 
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Older  for  the  Bale  of  the  land,  which  he  bought  in  himself,  and  receiyed  tlie 
eommissloner's  deed  therefor.  The  case,  being  thus  disposed  of,  was  allowed 
to  drop  trom  the  dock^,  but  four  years  afterwards  Strow  made  a  motion  to 
have  it  reinstated,  and  filed  an  amended  petition  stating  that  he  had  learned 
that  Jones,  after  mortgaging  the  land  to  him,  had  sold  it  to  appellant,  J.  K. 
Lof  tin,  and  had  assigned  the  notes  executed  by  Loftin  for  the  purchase  money 
to  John  K.  Lindspy  and  wife,  and  that  Loftin  was  in  possession  of  the  land. 
He  accordingly  made  Loftin  and  the  Lindseys  defendants.  Loftin  opposed  the 
motion  to  reinstate,  on  the  ground  (1)  that  too  great  a  time  had  elapsed  since 
the  case  had  been  dropped  from  the  docket  to  entitle  Strow  to  reinstate  it;  (2) 
that  the  cause  of  action,  so  far  as  it  affected  him,  was  an  action  of  ejectment, 
and  properly  cognizable  at  law  only;  (3)  that  there  was  a  misjoinder  of  par- 
ties, as  he  (Jjoftin)  was  not  connected  in  any  way  with  the  Lindseys.  But 
th**  motion  to  reinstate  was  granted,  and  upon  the  hearing  the  court  ordered 
a  resale  of  the  property  t»  satisfy  Strow 's  mortgage.    Loftin  appeals. 

J.  M.  Bigger  and  /.  W.  Dims,  for  appellant.  Gilbert  ds  Heed,  for  ap- 
pellees. 

Lewis,  J.  As  appellant,  Loftin,  acquired  posst^ssion  of  the  land  in  contro. 
versy  in  virtue  of  his  purchase  from  G.  S.  Jones,  he  is  not  in  an  attitude  to 
enable  him  to  deny  the  title;  for  the  evidence  does  not  satisfactorily  show  he 
ever  renounced  his  claim  under  the  deed  from  Jones  to  him ;  and,  if  he  did, 
his  adverse  claim  and  possession  has  not  been  long  enough  to  give  him  title  to 
the  land  independent  of  the  deed  under  which  he  entered.  Under  section  692, 
(Svil  Ck)de,  it  was  the  duty  of  appellees  to  state  In  their  petition  the  lien  on 
the  land  held  by  Lindsey  and  wife,  and  also  to  make  appellant  Loftin,  as  well 
as  them,  parties  to  the  action.  But  they  allegein  their  amended  petition  that 
they  did  not  do  so  because  they  had  no  knowledge  of  the  purchase  of  the 
land  by  appellant,  nor  of  the  existence  of  the  notes  given  by  him  to  G.  S. 
Jones,  and  assigned  to  Lindsey  and  wife.  Though  the  proceedings  in  tlie 
original  action,  which  resulted  in  the  judgment  in  favor  of  appellees,  for  the 
sale  of  this  land,  the  purchase  by  them,  and  order  for  a  writ  of  possession, 
were  regular  and  legal,  yet,  as  appellant  was  no  party  to  the  action  at  the  time, 
he  was  not  affected  or  prejudiced  thereby,  and  could  not  be  deprived  of  the 
possession  of  the  land  under  the  writ  ordered  to  be  issued.  For  the  same 
reason  the  lien  of  Lindsey  and  wife  was  not  nor  could  be  affected  by  any  pro- 
ceedings had  in  that  action  prior  to  the  filing  of  the  amended  petition  in  1884, 
when  they  and  appellant  were  first  made  parties.  But  the  lien  of  appellees 
on  the  land,  as  appears  by  this  record,  is  superior  to  that  of  Lindsey  and  wife, 
and  the  subsequent  purchase  by  appellant,  Loftin,  gives  him  no  valid  claim 
whatever  until  the  debt  of  appellees  is  satisfied. 

The  only  real  question,  then,  presented  by  this  appeal,  is  whether  the  pro- 
ceeding under  which  Lindsey  and  wife  and  appellant,  Loftin,  were  made  par- 
ties to  the  original  action,  and  brought  before  the  court,  is  such  as  is  authorized 
by  the  Civil  Code.  G.  S.  Jones,  being  a  non-resident,  has  never  been  before 
the  court  by  actual  service  of  summons.  But,  if  he  had  been,  he  could  not 
have  successfully  resisted  the  original  judgment  by  which  he  is  bound,  nor 
has  he  been  prejudiced  by  reinstating  the  action  on  the  docket,  and  therefore 
has  no  right  to  complain.  While  it  would  have,  perhaps,  been  more  regular 
for  appeUeee  to  bring  a  new  action,  still,  as  appellant  and  Lindsey  and  wife 
were  duly  summoned,  and  every  opportunity  given  to  them  to  controvert  the 
allegations  made  in  the  amended  petitions,  and  to  set  up  whatever  lien  the 
former  had,  or  right  or  claim  the  latter  held,  we  do  not  perceive  how  they,  or 
either  of  them,  have  been  prejudiced.  Much  less  do  we  see  how  appellant 
was  prejudiced  by  the  judgment  directing  a  resale  of  the  land,  for,  whereas 
appeUeee  had,  under  the  former  judgment,  acquired  title  to  the  land,  under 
the  one  appealed  from  the  land  is  directed  to  be  resold,  appellees  consenting 
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thereto,  whereby  appellant  might  properly  get  the  benefit  of  the  surplus  after 
paving  appellees'  debt.  We  think,  in  view  of  the  existence  of  the  liens  of 
Lindsey  and  wife,  which,  though  subordinate  to  that  of  appellees,  they  still 
had  the  right  to  assert,  and  of  the  claim  of  appellant  under  his  purchase,  the 
action  was  cognizable  by  a  court  of  equity.  But,  even  if  it  had  not  been,  ap- 
pellant, having  failed  to  move  to  transfer  it  to  the  ordinary  docket,  cannot  now 
complain .    Judgment  affirmed . 


Clutter  and  others  <?.  Clutter. 

(Cbtirf  of  Appeals  of  Kentucky,    April  21,  1887.) 

FbAUD — MiSRBPRBBBlTTATIONS — RSLATIOIVSHIP. 

In  an  action  to  set  aside  a  deed,  on  the  ground  of  misrepresentation  and  fraud, 
the  evidence  showed  that  the  plaintiff's  father  hadjmrchased  the  land  at  a  tax 
sale,  and  had  disposed  of  the  entire  tract  by  will.  The  defendant  represented  to 
plaintiff  that  the  land  had  been  bought  by  his  father  in  trast  for  himself  and  fonr 
others,  of  whom  defendant  was  one,  and  that  plaintiff  was  only  entitled  to  one-fifth 
interest  in  the  land.  He  procured  the  deed  to  the  land  within  a  few  days  after  the 
plaintiff  came  of  age,  for  a  consideration  of  $400,  the  lands  being  worth  $2,000  or 
$2,500.  It  appeared  that  neither  the  defendant  nor  any  of  the  other  alleged  bene- 
ficiaries had  attempted  to  prove  the  trust  during  the  fathers  life-time,  and  had, 
after  his  death,  acquiesced  in  his  title.  The  defendant  was  plaintiff's  aifcle,  and 
had  stood  tn  locoparentU  to  the  plaintiff  for  many  years.  Held  that,  in  yiew  of  the 
relationship  of  the  parties,  the  deed  should  be  set  aside.^ 

Appeal  from  chancery  court,  Campbell  county. 

John  8.  Duckert  for  appellant.  Ratliffe  i&  Ahleriny  and  /.  C.  Wright^  for 
appellee. 

Holt,  J.  J.  W.  0.  Clutter  died  in  1854,  the  owner,  among  other  real  es- 
tate, of  a  lot  in  the  city  of  Newport.  It  was  sold  on  September  25,  1858, 
under  a  decree  in  a  suit  brought  against  his  heirs  by  the  executors  of  one 
Southgate,  and  purchased  by  Croorge  W.  Clutter,  who  was  a  son  and  heir, 
and  also  the  administrator,  of  J.  W.  C.  Clutter,  at  the  price  of  $848.01.  It  is 
contended  by  the  parties  to  this  controversy,  upon  the  one  side,  that  he  pur- 
chased it  for  himself,  and  upon  the  other,  that  he  did  so  for  the  benefit  of  the 
estate  he  represented.  The  purchase  was,  however,  in  his  individual  name, 
and  it  was  so  conveyed  to  him  by  the  commissioner.  A  short  time  before 
his  death,  in  1868,  he  willed  it  to  his  wife  and  his  son,  the  appellee,  W.  IT. 
Clutter.  She  died  the  following  year,  and  in  1878  a  suit  was  brought  by  the 
city  of  Newport  against  the  appellee,  W.  H.  Clutter,  and  his  guardian,  he  be- 
ing then  an  infant,  to  sell  the  lot  for  taxes  due  upon  it ;  and  on  March  10, 1879, 
it  was  so  sold  for  $563.67,  and  purchased  by  the  appellant,  J.  M,  Clutter,  one  of 
the  five  heirs  of  J.  W.  C.  Clutter.  In  this  proceedinfi;  it  was  by  mistake  de- 
scribed as  lot  No.  44,  when  it  was  in  fact  No.  64.  The  judgment  so  named 
it,  and  by  this  mistaken  number  it  was  conveyed  by  the  commissioner  to  the 
appellant,  who,  upon  discovering  the  error,  brought  a  suit  on  August  16, 1880, 
gainst  the  appellee,  W.  H.  Clutter,  to  correct  it  and  perfect  his  title.    This 

^The  principle  that,  whenever  the  relations  between  parties  are  such  that  the  donor 
or  grantor  appears  to  be  subject  to  the  control  or  influence  of  the  donee  or  grantee,  the 
burden  is  on  tJie  latter  to  show  that  the  transaction  was  fair  and  honest,  and  was  not 
procured  by  undue  influence,  applies  especially  to  transactions  between  parents  and 
children,  when  the  child  has  recently  come  of  age,  or  while  it  is  under  the  constant 
and  immediate  influence  of  the  parent,  Ashton  v.  Tliompson,  (Minn.)  18  N.  W.  Rep. 
918 ;  Noble*s  Adm'r  v.  Moses,  (Ala.)  1  South.  Rep.  217 ;  and  to  those  between  guardian 
and  ward  under  like  circumstances.  Carter  v.  Tice,  (111.)  11  N.  £.  Rep.  620;  Ashton  v. 
Thompson,  tupra;  Kraft's  Guardian  v.  Koeuig,  (Ky.)  8  8.  W.  Rep.  803 ;  and  generally,  to 
all  dealings  between  iiersons,  one  of  whom  stands  ia  loco  parenliM  to  the  other.  Daw  v. 
Dean,  (Wis.)  26  N.  W.  Rep.  737.    . 

As  to  undue  influence,  generally,  see  Morton's  Adm'r  v.  Morton,  (T'L-J.)  8  AtL  Rep. 
807 ;  June  v.  Willis,  30  Fed.  Rep.  11,  and  note.  Digitized  by  CjOOQIC 
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relief  was,  however,  not  granted;  but  a  judgment  rendered,  giving  the  appel- 
lant a  lien  upon  the  lot  for  what  he  had  paid  for  it  under  the  sale  for  taxes* 
and  interest  upon  this  sum.  Matters  thus  stood,  when  the  appellee,  on  March 
2, 1882,  became  of  age;  and  two  days  thereafter  he,  for  $400,  conveyed  the  lot 
to  the  appellant,  who  subsequently  exchanged  it  with  one  Dye  for  other  real 
estate  lying  in  the  same  county. 

On  February  14,  1884,  the  appellee  brought  this  action,  claiming  that  the 
deed  was  procnred  from  him  by  fraud  and  misrepresentation,  and  masking  that 
the  appellant  be  adjudged  to  hold  its  value,  at  the  time  of  the  conveyance  and 
the  rents  received,  in  trust  for  him,  with  a  lien  on  the  Dye  land  to  recover  the 
payment  of  said  value.  The  court  below  held  that  the  appellee  was  entitled 
to  recover;  allowed  $3,500  as  the  value  of  the  land,  fl,186j66  for  rents, 
—amounting  to  $4,685.65;  deducted  therefrom  $1,200  for  improvements; 
$684.86,  being  the  amount  of  the  appellant's  Judgment,  based  on  his  purchase 
at  the  sale  for  taxes;  $440.60,  money  paid  appellee  for  the  deed  and  interest 
thereon;  $325.19  for  taxes  paid  by  the  appellant;  and  rendered  Judgment  for 
the  balance,  to-wit,  $2,085. 

The  appellant  not  only  complains  of  the  account  thus  taken,  but  says  that 
no  Judgment  whatever  should  have  been  rendered  against  him.  The  appellee 
says  that  before  and  when  he  executed  the  deed  to  the  appellant,  the  latter 
represented  to  him  that  he  in  fact  and  justly  was  the  owner  of  but  one-fifth 
of  the  lot,  and  that  the  court  had  fixed  its  value  at  $2,000;  that  lie  relied 
upon  this  representation  by  his  uncle,  and  therefore  conveyed  to  him  in  con- 
sideration of  $400,  when  in  truth  the  latter  knew  that  the  appellee  was  the  sole 
owner  of  it.  The  appellant,  in  response  to  this,  admits  that  he  made  such  rep- 
resentafion,  save  as  to  the  court  fixing  the  value  of  the  lot,  and  says  that  it  was 
true,  because  the  father  of  the  appellee  had,  as  administrator  of  J.  VV.  C.  Clut- 
ter, and  for  the  estate,  bought  the  land  and  paid  for  it  with  its  means.  The 
truth  of  this  is  important,  as  bearing  upon  the  question  of  adequacy  of  con- 
sideration. Upon  the  one  side  there  is  evidence  to  the  effect  that  George 
W.  Clutter  said  that  he  had  bought  the  property  for  the  estate;  and  there 
is  testimony  tending  to  show  that  lie  had  in  his  hands  as  administrator  am- 
ple means  to  pay  for  it.  Upon  the  other  hand,  the  report  of  the  commissioner 
shows  that  he  purchased  it  as  an  Individual.  It  was  so  conveyed  to  him. 
He  occupied  it  from  the  time  of  his  purchase  until  his  death,  in  1868;  and, 
in  the  last  year  of  his  life,  willed  it,  with  the  knowledge  and  acquiescence  of 
the  heirs  of  J.  W.  C.  Clutter,  save  J.  M.  Clutter,  to  his  wife  and  the  appellee, 
William  H.  Clutter.  The  appellant.  J.  M.  Clutter,  became  of  age  a  few  days 
after  the  death  of  Greorge  W.  Clutter,  and  was  then  informed  of  the  devise, 
but  yet  never  objected  to  it,  or  set  up  any  claim  to  the  property  or  any  interest 
in  it,  until  he  purchased  it  at  the  tax  sale  in  1879. 

During  this  period  of  16  years  the  property  was  held  and  occupied  by  the 
widow  of  George  W.  Clutter  until  her  death,  and  then  by  the  guardian  of 
the  appellee.  The  decree  under  which  the  appellant  purchased  in  the  tax  suit 
was  against  the  appellee  as  the  owner  of  the  property.  The  suit  brought  by 
the  former  to  correct  his  commissioner's  deed  was  against  the  appellee,  and  it 
was  not  suggested  in  it  that  there  were  any  equities  against  the  title  of  the 
appellee,  save  the  tax  claim  and  the  value  of  the  improvements  made  by  the 
appellant  after  he  obtained  possession  in  1879.  Indeed,  the  appellant  testifies 
that  he  bought  the  property  at  the  tax  sale  as  that  of  W.  H.  Clutter,  and  that 
he  thought  no  one  else  had  any  interest  in  it.  This  statement  is  somewhat 
singular  when  we  consider  his  claim  in  the  light  in  which  he  is  asserting  it. 
The  appraisement  and  inventory  of  the  personal  estate  of  J.  W.  C.  Clutter 
amounted  to  only  $891.55;  and  it  is  shown  that  a  considerable  portion  of  this 
was  paid  out  by  the  administrator  for  burial  expenses  and  otherwise. 

It  is  said  that  the  title  to  the  lot  was  made  to  George  W.  Gutter  individ- 
ually for  fear  that  it  would  be  seized  for  other  debts  of  J.  W.  C.  Clutter;  but 
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we  are  at  a  loss  to  see  why  this  should  have  been  so»  beoause  the  estate  ap- 
pears to  iiave  been  solvent,  and  the  decedent  tlie  owner  of  considerable  other 
real  estate.  Indeed,  as  a  controlling  circumstance  in  the  case,  it  appeani  that 
in  18(>7  all  of  the  heirs  were  of  age,  save  the  appellee;  and  the;y  then  brought 
an  action,  to  which  he  was  made  a  defendant,  for,  and  procured  a  division  of, 
the  real  estate  of  J.  W.  0.  Clutter,  and  the  lot  which  had  been  purchased  by 
Greorge  W.  Clutter  was  not  named  in  it.  Whether  it  was  purchased  for  the 
estate  or  by  George  W.  Clutter  for  himself  was,  however,  a  question  of  fact 
for  the  lower  court;  and  it  is  enough  fur  us  to  say  that  there  is  sufficient  tea* 
timony  to  support  the  conclusion  that  the  latter  is  true. 

This  being  so,  it  follows  that  the  consideration  of  9400  was  greatly  inade- 
quate. The  testimony  shows  that  when  the  appellant  purchased  it  in  1879  it 
was  worth  from  ift2,000  to  $2,500;  and  when  sold  to  Dye  it  was  worth  $3,500 
to  $4,000,  as  the  appellant  had  improved  it.  Suspicion  is,  therefore,  cast 
upon  the  deed  of  March  4, 1882,  by  the  inailequacy  of  price.  It  appears,  how- 
ever, that  the  appellant  was  the  uncle  of  the  appellee,  who  was  an  orphan. 
He  had  lived  with  his  uncle  from  the  time  he  was  nine  yeare  old,  and  was 
yet  living  with  him  at  the  time  of  the  transaction  in  question.  Perhaps,  aud 
it  is  likely  true,  during  this  time  the  uncle  had  been  kind  to  him  in  the 
way  of  supporting  aud  educating  him;  but  if  such  be  the  fact,  it  cannot  con- 
trol the  question  now  presented. 

The  matter  appears  to  have  been  hurried.  The  deed  was  made  two  days 
after  the  appellee  became  of  age;  and  by  the  appellant* s  own  testimony,  and 
accepting  his  vei-sion  as  to  the  ownership  of  the  property,  it  does  not  appear 
that  he  informed  the  appellee  that  he  (the  appellant)  owned  but  one*tifth  ui  it» 
and  had  by  vii-tue  of  his  tax  purchase  only  a  lien  upon  the  lot  for  whait  he  had 
paid  for  it.  Upon  the  contrary,  and  when  the  appellee  had  at  least  the  legal 
title  to  it,  he  told  him  that  he  (the  appellee)  owned  in  fact  but  one-iifth  oi  it, 
and  in  this  way  obtained  from  him  his  legal  title  to  the  whole  of  it.  lie 
should  have  informed  the  appellee  that  he  (the  appellant)  was  entitled  to  but 
one-fifth  of  it.  He  says  that  he  obtained  the  deed  to  avoid  the  expense  of  a 
further  prosecution  of  his  suit  to  correct  his  commissioner's  deed,  made  to 
him  in  the  tax  suit.  But  it  had  already  gone  to  judgment,  and  any  further 
expense  in  it  would  have  been  inconsiderable. 

The  guardian  of  the  appellee  had  died  two  years  before  he  became  oi'  age. 
He  wns  living  with  and  under  the  care  and  control  of  his  uncle.  He  was  to  him 
in  loco  parentis;  and  such  a  relation  of  trust  and  confidence  existed  as  forbids 
a  sanction  of  a  transaction  brought  about  by  the  appellant,  and  which  is  unfair 
and  unconscientious  as  to  the  appellee.  It  is  urged  that  the  latter  knew  he 
had  the  legal  title  to  the  property;  and,  even  if  he  had  not  known  it,  the 
means  of  ascertaining  it  was  at  hand,  and  if  he  had  exercised  the  ordinary  care 
which  a  prudent  man  should,  he  could  have  informed  himself.  It  is  true  that 
ordinarily  one  cannot  be  heard  to  say  that  he  acted  upon  the  representation  of 
another  which  he  knew  to  be  untrue,  or  the  truth  or  falsity  of  which  he  could 
have  known  by  the  exercise  of  ordinary  care,  and  as  to  which  he  could  easily 
have  informed  himself,  but  neglected  to  do  so.  But  this  rule  does  not  apply 
in  a  case  like  this.  Such  a  relation  existed  between  the  parties  that  the 
creation  of  trust  and  confidence  upon  the  part  of  the  appellee  in  the  repre- 
sentations of  the  appellant  naturally  followed.  He  had  the  right  to  rely  on 
them  without  investigation  and  inquiry.  It  is  true  that  fraud  must  be  proven. 
It  may»  however,  be  gathei*ed  from  circumstances.  In  tliis  instance,  the  re- 
latidns  between  the  parties  was  such  that  the  onus  was  upon  the  appellant  to 
show  the  entire  fairness  of  the  transaction.  This  we  think  he  has  failed  to  do. 
Upon  the  contrary,  it  was  an  unconscionable  bargain,  which,  if  not  brought 
about  by  the  misrepresentation  of  the  appellant  as  to  the  interest  of  the  ap- 
pellee in  the  property,  was  induced  by  the  suppression  of  the  truth  by  the  ap- 
pellant as  to  his  own  interest  in  it.    Undue  advantage  was  brought  into  play 
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by  the  one  natunilly  eootrolling  and  influencing  the  other,  and  equity  will 
net  permit  the  retention  o€  a  benefit  thus  obtained. 

The  account  between  the  parties  was  correctlj  made  up.  The  evidence 
AupportB  the  value  of  the  improvemente  as  allowed,  and  tlie  worth  of  the  land 
^as  tixed  by  the  lower  court.  The  appellant  admits  in  his  answer  that  he  had 
received  ''about  $1,200  in  rents;"  and  he  Is  not  charged  with  this  much. 
Besides,  the  evidence  sustains  tlie  sum  allowed. 

The  findings  of  the  chancellor  were  upon  questions  of  fact  and  legal  issues, 
4ind,  in  our  (pinion,  the  results  arrived  at  are  supported  by  the  evidence. 

Judgment  affirmed. 

LiNOENFELTER  D.  LOUISVILLS  A  N.  B.  CO. 

(Otmrt  of  Appeals  qf  Kentucky,    May  5,  1887.) 

1.   NOKSUIT— CoNFLrCTiNO  EVIDENCE. 

Where  an  issue  of  fact  Is  to  be  determined  by  a  jury,  and  the  evidence  is  conflict- 
ing, or  eooduoes  to  make  oat  plaintiff's  cause  of  action,  it  is  improper  to  direct  a 
nonsuit. 
:3.  NEOLIOB9CS— PuNmvB  Damages— Willful  Nsolioence— Svidbkob. 

In  an  action  against  a  railroad  company  to  recover  for  ito  willful  negligence  caus- 
ing the  death  of  plaintiff's  intestate,  the  evidence  showed  that  the  deceased  was  a 
watchman  in  the  company's  employ ;  that  his  duty  was  to  look  after  the  cars  in  the 
station  yard ;  that  the  accident  happened  at  niffht,  when  an  engine  was  moving 
south  at  a  speed  but  little  faster  than  one  walking,  and  deceased  was  walking  north 
on  the  track  towards  the  eugine;  that  the  engine  bell  was  ringiug»  and  its  head- 
light burning;  that  the  deceased  must  have  seen  the  engine,  and  have  known  that 
it  would  run  over  him  if  he  did  not  leave  the  track;  that  the  engineer  did  not  see 
deceased,  though  he  might  have  done  so  had  he  been  on  the  lookout,  as  deceased 
-was  carrjing  a  lighted  lantern  at  the  time.  Held,  that  the  evidence  was  not  sutU. 
oient  to  charge  the  railroad  with  willful  negligence  in  causing  the  death  of  the  de^ 
ceased,  and  thereby  make  it  liable,  under  the  statute,  to  his  widowi  for  punitive 
damages. 

Appeal  from  court  of  common  pleas,  Jefferson  county. 

This  is  an  action  by  a  widow  to  recover  from  a  railroad  company  punitive 
-damages  for  the  death  of  her  husband,  which  she  alleges  whs  causcKi  by  the 
willful  neglect  of  the  railroad  company.  The  action  is  brought  under  Gen. 
•St.  c.  57,  §  3,  which  provides  that  if  the  life  of  any  person  is  lost  or  destroyed 
by  the  wulful  neglect  of  another  person  or  corporation,  their  agents  or  serv- 
4tnts,  then  the  widow,  heir,  or  personal  representative  of  the  deceased  shall 
have  the  right  to  sue  and  recover  punitive  damiiges  of  such  person  or  cor- 
poration.   Nonsuit.    Judgment  for  defendant.    Plaintiff  appeals. 

Young  d:  Trabue,  J,  T.  O^Neah  and  S.  F.  J,  Trdbue,  Jr.,  for  appellant. 
Wm.  Lindsay,  for  appellee. 

Pbtob,  C.  J.  The  rule  contended  for  by  counsel  for  the  appellant  is  un- 
^doubtedly  correct  Where  the  issue  of  fact  is  to  be  determined  by  a  Jury, 
4ind  the  evidence  is  conflicting,  or  conduces  to  make  out  the  plaintiff's  cause 
</t  action,  the  trial  judge  should  not  direct  a  nonsuit.  In  this  case  the  widow 
^f  the  intestate  alleged  that  the  death  of  her  husband,  who  was  in  the  serv- 
ice of  the  company,  was  caused  by  the  willful  neglect  of  the  employes  of 
~tlie  company  in  charge  of  the  train.  The  deceased  had  been  in  the  employ 
of  the  company  as  watchman  in  its  yard  for  a  number  of  years,  and  at  the 
time  of  his  death  was  in  a  like  character  of  employment,  or  required  to  see 
that  the  cars  in  the  yard  were  in  proper  order,  and,  if  not,  to  report  their  con- 
edition.  The  accident  happened  at  night,  when  the  engine  was  on  a  side  track, 
moving  south  at  a  pace  but  little  faster  than  one  walking.  The  deceased, 
when  killed,  bad  his  lantern,  and  was  waUdng  north,  meeting  the  engine,  on 
the  same  track,  as  it  moVed  south.  The  engine  moved  at  the  rate  of  five 
miles  an  hour,  with  a  bright  head-light  in  front.    The  deceased  seems  to  have 
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been  a  careful,  prudent  man  generally;  but  in  the  present  instance  his  death, 
was  caused  by  his  own  neglect,  and  not  that  of  the  employes  of  the  raihxNuL 
company. 

Within  the  yard  was  a  space  between  the  tracks  where  the  employes  were 
in  the  habit  of  walking,  but  at  the  time  the  accident  happened  there  waa 
mud  and  water  in  this  space,  that  no  doubt  caused  the  unfortunate  man  to  go- 
on the  track.  It  seems,  however,  that  it  was  not  unusual  for  those  in  the 
employ  of  the  company  to  use  the  tracks  in  the  yard  in  passing;  but  it  is  ar- 
gued that,  if  those  in  charge  of  the  train  had  been  looking  out,  they  could. 
have  seen  the  unfortunate  man,  and  avoided  the  danger.  The  bell  rang  as^ 
the  engine  moved,  and  with  a  bright  head-light  in  front,  and  a  lantern  in  the 
hand  of  the  deceased  at  the  time,  there  is  but  little  doubt  but  that  he  could 
have  been  seen  by  those  in  charge  of  the  engine.  The  fireman  in  fact  saw 
the  deceased  the  moment  before  he  was  struck,  and  cried  out  to  stop  the  en* 
gine.  It  was  then  within  a  few  feet  of  the  deceased,  and,  although  stopped,  it 
was  too  late  to  save  his  life.  It  is  evident,  we  think,  that  the  engineer  did  not 
see  the  deceased,  and  equally  apparant  that  he  could  have  seen  him  if  he  had 
been  looking  down  the  track. 

The  deceased  was  certainly  experienced  with  reference  to  the  movement  of 
the  cars,  and  the  danger  in  standing  upon  the  track  when  the  engine  was^ 
moving  towards  him.  There  was  no  reason  why  the  deceased  did  not  seethe 
danger  as  the  engine  approached.  It  was  approaching  slowly,  not  exceeding; 
five  miles  an  hour,  and  all  he  had  to  do  was  to  step  from  the  track.  If  the  en- 
gineer had  seen  him  when  50  yards  off,  and  had  known  it  was  the  night 
watchman,  he  had  the  right  to  believe  that  he  would  step  aside  and  avoid 
danger.  In  fact,  the  engineer,  if  he  had  been  watching,  would  doubtless- 
have  concluded  there  was  no  danger,  as  the  employe  would  certainly  leave  the 
track,  while  the  deceased  must  have  known  that  the  moving  train  would  pass^ 
over  him  if  he  remained  on  the  track.  The  company  is  charged  with  being 
guilty  of  willful  neglect,  that  is,  an  entire  indifference  to  the  safety  of  those  in. 
Its  employ,  when  we  think  it  is  plain  from  the  proof  that  the  reckless  indiffer* 
ence  to  personal  safety  was  with  the  intestate,  who  with  slight  effort  might 
have  avoided  all  danger.  If  the  engineer  recognized  the  danger  the  man  was. 
in,  he  should,  if  in  his  power,  have  avoided  injuring  him,  but  this  record  pre- 
sents no  such  ease. 

A  nonsuit  was  properly  ordered.    Judgment  affirmed 


Hickman's  Adm'b  v.  Hickman's  Heibs. 

{Churt  of  Appeah  of  Kentucky.    May  3,  1887.) 

Will— Dbv WE— CowBTRUcTioN— Support  of  Widow— Sa  lb  op  Realty. 

A  lestator  devised  his  land  to  bis  widow  for  life,  remainder  to  a  crippled  daugh- 
ter for  her  support,  and  at  her  death  to  his  heirs.  The  income  ft-oni  the  land  prov- 
ing insufficient  for  the  support  of  the  widow,  her  trustee  incurred  debts  for  her  sup- 
port. The  crippled  daughter  being  dead,  suit  was  brought  against  the  heirs  to  sub* 
ject  the  land  to  the  payment  of  these  debts,  i/e/d,  that  ^e  land  could  not  be  sub*- 
jected,  although  the  claims  were  confessedly  nieritorious. 

Appeal  from  circuit  court,  Spencer  county. 

This  was  an  action  brought  by  G.  H.  Stone,  as  administrator  of  the  will  of 
G.  T.  Hickman,  against  tlie  heirs  of  said  Hickman.  By  his  will,  Hickmait 
devised  his  real  estate  to  his  widow  for  life,  with  remainder  to  his  daughter 
Emily,  and  after  her  death  to  his  heirs.  Stone  was  appointed  trustee  for  the- 
widow;  and,  the  income  of  the  real  estate  and  proceeds  of  the  sale  of  the^ 
personalty  proving  insufficient  to  support  her,  he  incurred  debts  for  that  pur- 
pose, and  he  now  brings  this  suit  against  the  heirs  (the  daughter  Emily  having^ 
previously  died)  to  sell  the  land,  and  pay  off  tliese  debts.  Judgment  for  th» 
heirs.    Stone  appeahi.  Digitized  by  GoOglc 
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Thas.  J.  Barker  tmd,  9.  &.  QUbert,  for  appeOant.  A.  P.  Haroourt,  for  ap- 
pellees. 

Fryob,  0.  J.  The  will  of  the  testator  was  properly  construed  by  the  court 
below,  and  no  sale  of  the  realty  can  be  made  for  the  payment  of  the  debts  due 
by  the  widow*  or  oontracted  by  the  appellant,  as  her  trustee,  for  her  support. 
If  the  testator  had  known  that  his  crippled  daughter  would  die  before  her 
mother,  the  provisions  of  the  will  might  have  been  different;  and,  although 
the  draughtsman  of  the  instrument  failed  to  express  the  meaning  of  the  tes- 
tator,  still  the  chancellor  is  powerless  to  cure  the  defect  when  there  is  no  am- 
biguity in  the  language  used,  or  as  to  the  meaning  of  the  testator,  as  appears 
from  the  instrument  itself.  The  testator  uses  this  language:  *'I  give  and 
bequeath  to  my  wife,  Elizabeth,  all  of  my  real  and  personal  property  during 
her  life,  after  the  payment  of  debts.  At  the  death  of  my  wife,  I  give  to  my 
daughter,  Emily,  all  of  the  landed  estate  to  support  her  during  life,  and  at 
her  death  I  will  that  the  remaining  landed  estate,  if  there  be  any,  be  equally 
divided  among  the  heirs." 

The  daughter  dying  before  her  mother,  left  the  mother  entitled  to  a  life- 
estate  only,  and  at  her  death  the  land  passed  to  the  heirs  or  other  children, 
free  from  any  incumbrance  the  widow  or  her  trustee  might  have  created  upon 
It.  The  land  might  have  been  sold,  if  necessary,  for  the  support  of  the 
daughter*  but  not  so  as  to  the  testator's  widow;  and,  however  meritorious 
the  acts  of  the  trustee  may  have  been  in  providing  for  the  widow  beyond  her 
income,  he  can  look  alone  to  the  generosity  of  those  holding  the  remainder 
for  payment.  Their  moral  obligation  to  indemnify  the  trustee  cannot  be  en- 
forced in  a  court  of  equity.    Judgment  atiinned. 


Hjenderson  v.  City  of  Louisville. 

{Cburi  of  Appeah  of  Kentucky.    April  16, 1887.) 

GomsACT— AcnoK  on— Ajcouirr  ov  Reootxbt— EviDiircx. 

A  contractor  was  employed  bv  a  city  to  supply  material  and  labor  in  making  a 
railroad  embankment,  for  whicn  he  was  to  be  paid,  not  for  the  job,  but  for  the 
contents  of  the  embankment,  at  a  certain  rate  per  cubic  yard.  In  an  action  b^  the 
contractor  against  the  city  to  recover  on  the  contract,  he  showed  the  Quantity  of 
dirt  hauled  and  placed  on  the  embanlcmentf  but  the  city  claimed  that  much  of  the 
dirt  slid  off  and  was  of  no  use.  Held^  that  as  this  was  matter  of  defense,  and  as  the 
city  engineer  was  present  superintending  the  work,  the  city  was  bound  to  prove  by 
r^lable  estimates  now  much  dirt  was  lost  in  this  way;  otherwise  the  contractor 
was  entitled  to  recover  the  tall  amount  hauled. 

Appeal  from  Louisville  cliancery  court. 

This  action  was  brought  by  appellant,  Sallie  Y.  Henderson,  widow  of  Isham 
Henderson,  deceased,  to  recover  from  appellee,  the  city  of  Louisville,  the 
amount  due  said  Henderson,  deceased,  for  labor  and  material  supplied  in 
making  a  railroad  embankment  under  a  contract  with  the  city  to  pay  him  at 
a  certain  price  per  cubic  yard  for  sudi  material.  Petition  dismissed,  and 
plaintiff  appe^. 

Brovm  dk  Davie^  for  appellant.    /.  L,  Bumett,  for  appellee. 

Prtor,  C.  J.  This  case  is  here  on  a  second  appeal,  and  this  court  invited 
to  convert  itself  into  a  tribunal  of  original  Jurisdiction,  with  a  view  of  giving 
to  the  appelant  the  damages  she  is  entitled  to  recover.  It  has  been  already 
adjudged  that  the  appellant  was  entitled  to  recover  upon  the  testimony  then 
in  the  record ;  but,  as  the  question  presented  was  purely  one  of  fact,  the  right 
ot  recovery  depending  upon  the  oonstruction  of  the  contract,  this  court  could 
do  nothing  more  than  to  remand  the  case,  that  the  court  below  might  award 
the  damages  us  the  facts  authorized.    It  necessarily  follows,  from  the  case  as 
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now  presented,  that  a  recovery  must  be  had,  as  the  eonstmotion  of  the  con- 
tract by  this  court  upon  the  former  appeal  determined  that  question. 

The  original  estimates  between  the  city  and  the  contractors,  with  reference 
to  the  fill  or  embankment,  fixed  the  price,  and  also  the  size,  depth,  and  di- 
mensions of  the  work,  as  was  then  supposed  would  be  required  for  the  pur- 
poses contemplated,  but  the  estimates  could  not  be  accurately  made,  and  were 
only  intended  as  a  guide  to  the  character  and  probable  dimensions  of  the  em- 
bankment about  which  the  parties  were  contracting.  Therefore  it  was  pro- 
vided, under  the  head  of  "General  Specifications,"  *'tliat  the  quantities  of  grada- 
tion exhibited  to  the  contractor  at  the  letting,  are,  from  the  necessity  of  the 
<:ase,  merely  approximate.  They  only  furnish  general  information,  and  in  no 
way  govern  or  affect  the  final  estimate  of  the  work,  which  will  be  made  out 
upon  its  completion  fropi  exact  measurement  and  established  facts,  not  now 
in  the  possession  of  any  one,  nor  possible  to  be  obtained  at  this  time  of  draw- 
ing up  the  specifications."  JSTo  estimate  could  then  be  well  made,  except  the 
price  per  cubic  foot,  etc.  The  embanltment  being  constructed  in  the  bed  of 
Beargrass  creek,  the  depth  the  contractors  had  to  go  in  order  to  reach  hard- 
pan  was  much  greater  tlian  contemplated  by  the  mere  theoretical  estimates; 
and  tlie  deeper  the  contractors  had  to  go  l^e  wider  it  made  the  base  of  the 
fill,  the  weigiit  of  the  dirt  pressing  the  soft  mud  out  at  the  sides,  and  finding 
its  way  to  tiie  hard  bottom.  This  was  all  determined  when  the  case  was  be- 
fore considered ;  but,  the  chancellor  holding  that  the  original  dimensions  and 
estimates  governed,  this  court  reversed  the  judgment,  and  said  ttiat  the  esti- 
mates should  be  made  by  ascertaining  the  quantity  of  dirt  in  the  embank- 
ment. There  was  evidence  showing  that  some  of  the  dirt  hauled  slid  out 
with  the  soft  mud  that  was  at  the  bottom  of  the  creek,  and  formed  no  part 
of  the  embankment  proper.  As  to  that,  this  court  held  the  contractors  must 
lose,  and  not  the  city.  The  chancellor  says  that  he  is  unable  to  determine 
bow  much  of  this  dirt  slid  off,  or  how  much  was  placed  and  remained  in 
the  embankment  proper,  and  the  engineers  both  for  the  city  and  the  appel- 
lant are  not  disposed  to  make  any  statement  about  it  that  approximates  ac- 
curacy. So  the  appellant  has  done  the  work,  and  is  entitled  to  the  money  due 
by  her  contract,  if  there  can  be  devised  some  means  of  her  getting  it.  We 
think  a  slight  effort  will  solve  the  problem. 

When  the  case  was  here,  it  was  said  that  inaccuracy  in  the  measurement 
would  result  if  the  amount  of  dirt  taken  from  the  borrow-pits  formed  the  basis 
of  the  estimate;  and  this  we  still  think- will  be  the  result  if  there  can  be  no 
estimate  made  as  to  the  amount  that  passed  off  from  the  fill  with  the  mud  that 
was  pressed  out  by  the  borrowed  dirt.  The  contractors  have  shown  how  much 
dirt  they  hauled  and  placed  in  the  embankment  when  constructing  it.  and  it 
is  daimed  by  the  city  that  much  of  it  was  lost  in  the  manner  suggested. 
Now,  this  comes  as  a  matter  of  defense;  and,  with  the  city  engineer  present 
and  superintending  the  work,  if  he  can  form  no  estimate,  the  city  ought  to 
lose  it,  and  not  the  contractor.  If  quantities  of  the  material  slid  away,  the 
superintending  engineer  must  have  some  idea  as  to  the  quantity,  as  well  as 
the  quantity  of  dirt  in  the  embankment  proper.  Tlie  ciise  is  left  open  for  that 
purpose.  If  no  other  proof  is  taken  or  can  be  had  that  is  more  accurate,  then 
the  estimate  of  the  borrowed  dirt  should  be  the  criterion.  When  the  case  re- 
turns, the  city  may  take  proof  on  the  subject;  if  none  is  taken,  then  the  dirt 
taken  from  the  borrow*pits  must  govern. 

Counsel  for  the  city  insist  that  the  judgment  of  the  chancellor  should  be 
regarded  as  the  verdict  of  a  properly  instructed  jury,  and  therefore  his  judg- 
ment is  final.  Such  a  question  might  be  raised  if  the  chancellor  had  not  ad- 
Judged  that  the  appellant  has  elected  to  recover,  and  asks  this  court  to  pass 
on  the  facts.  We  cannot  determine  the  extent  of  the  recovery.  The  proof  is 
before  the  chancellor,  and  he  must  determine  the  amount  to  which  the  plain- 
tiff is  entitled,  and  we  would  suggest,  if  he  can  arrive  at  no  rational  estimate, 
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that  an  issue  out  of  chancery,  directing  the  jury  to  determine  the  sole  ques- 
tion as  '*to  how  mufih  dirt  formed  the  embankment  proper,**  would  enable 
the  chancellor  to  determine  this  controversy,  as  the  price  is  fixed  by  the  con- 
tract. 

Judgment  reversed,  and  remanded  for  proceedings  consistent  with  this 
opinion. 

Chapman  o.  Headley's  Ex'x. 

{Court  of  Appeals  of  Kmtucky,    April  16,  1887.> 

EXECTTOBS  AKD  APMINISTBATOBS—FOBEIGJir  ADMINISTRATION— TiTLE  TO   REALTY. 

A  personal  rcn^resentative.  invested,  by  the  provisions  of  his  testator's  will,  with 
title  to  land  in  Kentucky,  majr  maintain  ejectment  to  recover  such  lands,  altliough 
he  may  have  been  appointed  in  another  state ;  it  appearing  in  evidence  that  the 
will  of  the  testator  was  admitted  to  probate  in  that  state  in  the  county  of  his  resi- 
dence, and  there  proved  so  as  to  pais  the  title  to  laud  in  accordance  with  the  lawa 
of  Kentucky. 

Appeal  from  circuit  coart,  Lawrence  county. 

This  action  was  brought  by  appellee,  F.  J.  Headley,  as  the  executrix,  ap- 
pointed in  another  state,  of  the  will  of  Samuel  F.  Headley,  deceased.  The 
object  of  the  action  was  to  recover  of  appellant,  John  K.  Chapman,  a  tract  of 
land  %iiich  appellee  alleged  belonged  to  her  testator.  Chapman  claimed  that 
the  land  had  been  purcliased  by  his  mother  with  funds  belonging  to  his  father'a 
estate,  and  that,  therefore,  a  trust  on  the  land  resulted  in  his  favor,  and  she 
should  have  held  it  for  him,  and  had  no  right  to  dispose  of  it  to  the  person 
from  whom  appellee's  testator  had  bought  it.  Judgment  for  appellee.  Chap- 
man appeals. 

Alexander  Lackey ^  for  appellant.    James  McAuXiffe,  for  appellee. 

Pbyob,  C.J.  We  perceive  no  reason  for  disturbing  the  ]  udgment  of  the  cou  rt 
below.  The  appellee,  who  is  the  executrix  of  the  li^t  will  of  Headley,  was  in- 
vested, by  the  provisions  of  that  instrument,  with  the  title  to  his  land  both  in 
and  out  cd^  this  state,  was  the  proper  party  to  institute  the  ejectment  for  the  re- 
covery of  the  land  In  controversy.  It  is  alleged,  and  not  denied,  that  the  will  of 
the  testator  was  admitted  to  probate  in  the  county  and  state  of  his  residence,  and 
proven  so  as  to  pass  the  title  to  real  estate  in  accordance  with  the  law  of  this 
state;  and«  being  invested  with  the  tiUe  under  it,  there  is  no  obstacle  to  the 
recovery,  unless  the  trust  was  established  with  notice  of  the  character  of  the 
holding  by  Mrs.  Chapman  at  the  time  she  parted  with  the  title. 

It  is  attempted  to  be  shown  that  the  land  which  is  the  subject  of  this  con- 
troversy was  purchased  by  Mrs.  Chapman  with  the  proceeds  of  the  estate  be* 
longing  to  her  husband,  David  Chapman,  and  that  she  held  it  in  trust  for  her 
children.  There  is  some  evidence  showing  that  a  small  sum  of  money  be- 
longing to  the  estate  of  David  Chapman  was  paid  on  this  land  when  purchased 
by  his  widow,  but  the  purchase  was  made  in  her  own  name,  and  the  most  of 
the  purchase  money  paid  by  her  vendees,  from  whom  the  present  appellee  de- 
rived title.  Neither  the  trust,  nor  the  notice  of  the  trust,  is  sufficiently  estab- 
lished to  affect  the  rights  of  these  purchasers,  and  in  fact  the  entire  proof 
shows  that  it  was  an  after-thought  on  the  part  of  those  who  sue  making  such 
a  defense.  The  boundaiy  of  the  land  claimed  is  described  in  the  petition,  and 
the  appellants  admit  they  have  it  in  possession,  and  claim  to  hold  it  as  the 
heirs  of  David  Chapman  under  the  alleged  trust  that  had  no  existence  either 
in  fact  or  in  law.  The  land  in  contest  is  the  land  for  which  the  recovery  was 
had;  and  the  provisions  of  the  will  being  set  out  in  the  petition  by  which  the 
executrix  was  invested  with  title,  and  standing  undenied,  the  judgment 
should  remain  undisturbed,  and  particularly  when  no  defense  whatever  has 
been  interposed  by  the  appellant    Judgment  affirmed. 

Digitized  by  VjOOQlC 
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Seblet  0.  Mitchell's  AssiaNKB  and  others. 

{CouH  of  Appenh  of  Kentucky.    April  23,  1887.) 

1.  Pabtnekship— Firm  Propebty— Kkal  Estate— Mortoaoe  or  Pabtiter's  Shabb. 

A  partner  cannot  maintain  an  action  to  set  aside  a  mortgage  executed  by  liis  co- 
partner on  the  latter's  interest  in  the  partnership  real  estate,  and  subject  that  inter- 
est to  the  payment  of  the  partnership  debts,  unless  he  alleges  and  proyes  that  the 
mortgagees  nad  notice  that  the  real  estate  was  partnerehip  property. 

2.  Mortoaoe— FoBBCLOSURB—LiEirHOLDBBS—lNTEBVBVTioir  in  Contest. 

A  mortgagee  having  instituted  a  foreclosure  suit,  and  obtained  judgment  for  the 
sale  of  the  mortgaged  land,  assigned  the  judgment  to  another,  and  the  assignee  set 
up  his  claim  to  the  property  by  eross-peution  in  a  separate  action  between  other 
parties  to  which  he  was  a  defendant,  and  undertook  to  litigate  It  with  them,  they 
claiming  liens  on  it  adverse  to  him.  Heldy  that  he  could  not,  while  the  latter  suit 
was  pending,  proceed  in  the  foreclosure  suit,  have  the  order  of  sale  executed,  buy 
in  the  property,  take  the  commissioner's  deed,  and  thereby  perfect  his  title ;  his  act 
in  voluntarily  introducing  his  claim  into  the  latter  suit,  and  litigating  it  with  the 
lienholders,  who  were  not  parties  to  the  foreclosure  suit,  being  an  abandonment  of 
his  right  to  pursue  further  the  foreclosure  suit. 

Appeal  from  circuit  court,  Warren  county. 

This  action  was  brought  by  appellee  Mitchell  upon  a  note  and  mortgage  ex- 
ecuted by  D.  B.  Campbell  on  his  one-half  interest  in  a  saw-mill.  M.  E.  White- 
head was  made  a  defendant  as  claiming  under  a  mortgage  executed  by  Camp- 
bell on  the  same  property,  and  appellant,  E.  B.  Seeley,  was  also  made  a  de- 
fendant as  the  owner  of  the  other  one-half  of  the  saw-mill.  Seeley  filed  an 
answer  in  which  he  objected  to  a  sale  of  the  saw-mill  property  until  the  debts 
of  the  firm  of  Campbell  &  Seeley,  composed  of  himself  and  D.  B.  Campbell, 
should  have  been  paid.  He  also  claimed  a  prior  lien  on  a  piece  of  property 
owned  by  Campbell,  and  known  as  "Kapley  Knob,"  under  and  by  virtue  of  a 
judgment  obtained  against  said  property  by  one  Bodes,  and  assigned  by  Bodes 
to  him.  It  appeared  that  this  "knob"  property  was  embraced  in  the  mortgage 
to  Mitcliell,  but  that  he  had  not  described  it  in  his  petition,  or  asked  that  his 
lien  on  it  be  enforced.  The  court  ordered  a  sale  of  Campbell's  one-half  inter- 
est in  the  mill  property  to  pay  the  Whitehead  and  Mitchell  mortgages;  and,  as 
to  the  Kapley-Knob  tract,  adjudged  that  Seeley  had  a  superior  lien  on  it,  and 
ordyed  it  sold  to  satisfy  that  lien  first,  and  Mitchell's  mortgage  afterwards. 
Seeley  appeals. 

Wright  &  MnBlroy,  for  appellant.  Rodes  <&  Settle  and  Edward  W,  Hines, 
for  appellees. 

Holt,  J.  We  cannot  review  the  accounts  between  the  appellant,  E.  B. 
Seeley,  and  D.  B.  Campbell  as  partners,  composing  the  firm  of  Campbell  & 
Seeley,  because  Campbell  is  not  a  party  to  this  appeal.  They  are  not  now  in- 
volved. 

The  deed  of  Campbell  to  Seeley  to  an  undivided  one-half  of  the  mill  prop- 
erty was  dated  and  acknowledged  in  February,  1881,  and  recorded  on  March 
8, 1881.  The  mortgage  to  Mrs.  Whitehead  by  Campbell  upon  the  remaining 
half  was  executed  on  March  24, 1881,  and  that  to  Albert  Mitchell  on  the  suc- 
ceeding day.  The  appellant,  Seeley,  now  contends  that  for  advancements 
made  by  him  to  the  firm  of  Campbell  &  Seeley,  and  for  its  indebtedness  to  him 
and  to  its  creditors,  he  has  a  lien  superior  to  that  of  the  mortgagees  upon  the 
half  interest  so  mortgaged.  It  is  not  contended  that  the  partnership  existed 
prior  to  the  time  of  the  conveyance  by  Campbell  to  Seeley.  It  is  not  shown 
that  any  firm  indebtedness  was  created,  or  any  firm  business  transacted,  prior 
to  the  time  when  the  mortgages  were  executed,  or  that  the  mortgagees  knew 
of  the  existence  of  the  firm,  even  if  it  did  exist  at  that  time. 

In  Jones  on  Mortgages  (volume  1,  §§  119,  120)  it  is  said:  "Land  conveyed 
to  members  of  a  copartnership  as  tenants  in  common,  but  purchased  with  co- 
partnership funds,  and  used  for  copartnership  purposes,  is  treated  in  equity 
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:as  eopartnership  property.  The  creditors  of  the  copartnership  are»  in  such 
case,  entitled  to  priority  of  payment  out  of  it,  in  preference  to  the  creditors 
of  individual  members  of  the  firm.  But  if  one  member  of  the  copartnership 
mortgi^^  his  apparent  interest  as  tenant  in  common  of  such  land  for  a  con- 
sideration paid  him  at  the  time,  as,  for  instance,  for  a  loan  of  money,  the 
mortgagee  having  no  notice  of  the  character  cf  the  property  in  equity  as  co' 
jMirtnerehip  property,  he  is  entitled  to  hold  it  under  his  mortgage.  He  may 
rely  upon  the  legal  effect  of  the  conveyance  to  his  mortgagor,  and  upon  his  ap- 
parent title  upon  record.  *  *  *  A  mortgage  made  by  a  partner  of  his  in- 
terest in  partnership  real  estate,  to  one  who  knotm  it  to  he  nush,  is  not  a  mort- 
^1^  of  the  party's  undivided  interest  in  such  real  estate,  but  of  his  interest 
in  the  portion  mortgaged  after  the  payment  of  the  firm  debts  upon  a  settle- 
ment of  the  partnership  accounts."    Boone,  Mortg.  §  26,  is  to  the  same  effect. 

If  a  mortgagee  takes  a  mortgage  to  secure  an  already  existing  debt,  or  with 
Jk;nowledge  of  facts  which  make  the  property  in  equity  assets  of  a  firm,  then 
he  cannot  ask  to  stand  in  front  of  those  who  have  a  right  to  have  it  applied 
-as  partnership  assets.  He,  however,  holds  as  a  purchaser;  and,  if  he  had  no 
notice  that  it  was  partnership  real  estate,  then  there  is  no  prevailing  equity  in 
favor  of  tiie  partnership  or  its  creditors.  It  might  properly  be  held,  perhaps, 
4hat  the  continued  use  of  the  property  by  the  partnership  is  notice  of  its  equi- 
table right  in  it;  but  in  the  case  now  presented  it  does  not  appear  that  the 
mortgagees  knew,  when  their  mortgages  were  executed,  that  the  firm  of  Gamp- 
bell  &  Seeley  was  using  the  property,  or  even  that  such  a  firm  existed. 

This  is  not  all,  however.  It  is  not  averred  in  the  pleadings  that  it  was  then 
in  existence.  The  appellant,  Seeley,  a  defendant  below,  in  his  amended  an- 
swer says :  "After  his  purchase  of  an  undivided  half  interest  in  the  four  acres 
of  ground  and  appurtenances  known  as  the  *D.  B.  Campbell  Mill  Property,' 
this  defendant  and  D.  B.  Campbell  conducted  and  ran  said  mill  in  partner- 
ship, under  the  firm  name  of  Campell  A;  Seeley,  and  bought  timber,  sawed  it 
ap  into  lumber,  and  conducted  the  general  business  of  a  saw-mill."  This  is 
the  extent  of  his  averment  upon  this  point.  He  says  that  the  partnership 
was  formed  after  the  purchase  of  the  half  interest  in  the  property.  But 
whether  immediately,  or  how  soon  after,  is  not  stated.  In  view  of  the  rule  that 
the  statement  must  be  regarded  most  strongly  agidnst  the  pleader,  we  cannot 
-construe  this  as  amounting  to  an  averment  that  the  partnership  was  formed 
prior  to  the  execution  of  the  mortgages,  which  were  executed  soon  after  the 
<x>nveyance  by  Campbell  to  Seeley;  and  there  is  neither  averment  nor  any  evi- 
dence showing  that  the  property  had  been  devoted  to  partnership  use  prior  to 
the  execution  of  the  mortgages,  or  that  the  mortgagees  so  knew,  or  were  even 
aware  that  such  a  firm  as  Campbell  &  Seeley  exist^.  Neither  the  deed  from 
Campbell  to  Seeley,  nor  the  mortgage  to  Mrs.  Whitehead,  gave  such  notice. 
The  latter  merely  recited  that  the  property  was  "owned  by  Campbell  &  See- 
ley. "  The  judgment  giving  the  mortgagees  priority  as  to  the  mill  property  is 
correct. 

One  other  question  remains  to  be  considered.  The  mortgage  to  Mitchell 
also  embraced  a  tract  of  land  known  as  "Kapley  Knob."  In  his  petition, 
however,  he  did  not  describe  it,  or  ask  that  his  lien  be  enforced  against  it. 
The  answer  of  Seeley,  however,  and  which  was  a  cross-petition  against  Camp- 
bell, set  up  a  mortgage  lien  of  •1,500  on  the  "knob"  in  his  favor,  elder  to 
that  of  Mitchell.  It  subsequently  appeared,  however,  that  it  was  settled.  It 
also  averred  that  one  Bodes  had  a  mortgage  lien  upon  the  "knob,"  then  in  the 
form  of  a  judgment;  and  that  "said  Bodes  has  assigned  and  transferred  said 
lien,  or  will  assign  and  transfer  said  lien  judgment,  to  this  defendant;"  and 
claimed  that  it  was  superior  to  the  mortgage  liens  of  Mitchell  and  Mrs.  White- 
head, and  asked  its  enforcement,  and  the  sale  of  the  "knob"  to  pay  it.  Tliis 
pleading  was  filed  on  June  19, 1882.  Subsequently  the  Mitchell  lien  was  set 
ap  as  to  the  "knob,"  and  its  enforcement  asked,  subject,  however,  to  the  lien 
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of  Soeley  for  the  Bodes  judgment.  He,  however,  In  response  to  it,  olaimed 
the  property  absolutely  by  reason  of  the  following  facts;  The  Bodes  judg^ 
ment  was  rendered  on  February  12»  1878.  A  supplemental  judgment,  direct^ 
ing  the  execution  of  the  lirst  one,  was  entered  on  October  29,  1880.  Seeley 
appears  to  have  purchased  it  prior  to  the  filing  of  his  answer,  on  June  19.. 
1882,  in  this  suit,  but  it  w^  not  assigned  to  him  until  August  l»  1882*. 
Neither  Mitchell  nor  the  party  to  whom  he  has  assigned  his  debt  were  partiea. 
to  the  Bodes  judgment.  After  Seeley  had  thus  set  up  his  lien  for  it  in  this, 
suit,  and  asked  a  sale  of  the  property  to  pay  it,  and  while  it  was  pending,  and 
on  August  28,  1882,  he  had  tlie  "knob"  land  sold,  purchased  it.  had  the  sale- 
confirmed,  and  a  deed  made  to  himself.  He  therefore  now  claims  it  abeo- 
lutely,  and  resists  a  sale  of  it  in  this  action. 

It  is  true  that  the  Mitchell  mortgage  was  executed  after  the  rendition  of  the* 
Bodes  judgments  and  it  is  therefore  said  that  there  was  a  lU  pendens  when 
Mitchell  obtained  it  The  Bodes  judgment  was,  however,  allowed  to  lie  for 
nearly  five  years  without  any  step  being  taken  to  enforce  it;  and,  when  it 
was  done,  the  owner  of  it  was  asserting  it  in  another  suit,  with  another  Ilea 
creditor,  as  the  superior  lien,  and  asking  in  that  suit  that  the  property  be  aold. 
to  pay  it.  This  he  had  voluntarily  done,  because,  when  he  set  up  the  lien^ 
the  other  lien  creditor  was  not  asserting  his  lien  as  against  this  property.  The* 
question  of  priority  of  lien  had,  however,  been  raised  by  Seeley  himself,  and 
was  pending  before  the  sale  of  the  property  under  the  Bodes  Judgment.  It  ifr 
true  that  the  assignee  of  Mitchell  did  not  become  the  owner  of  the  MitchelL 
debt  until  after  the  purchase  of  the  land  by  the  appellant,  but  he  stepped  inta 
the  shoes  of  his  assignor.  The  parties  had  a  right  to  believe  that  the  question 
of  lien  would  be  settled  in  this  suit  The  appellant,  Seeley,  had  asked  this- 
very  thing.  To  say  now  that  he  is  entitled  in  equity  to  hold  the  property  aa 
the  owner  by  virtue  of  his  pui'chase  imder  the  Bodes  judgment  would  allow 
him  to  profit  by  his  own  conduct,  which  was  at  least  misleading  to  the  other 
paity.  The  latter  had  a  right  to  believe,  from  the  conduct  of  the  appellant^ 
that  he  had  abandoned  the  eiif  occemeot  of  the  Bodes  judgment,  save  in  this, 
action.  The  supplemental  judgment  in  the  Rodee  Case  was  entered  prior  to 
the  assertion  by  Seeley  of  his  lien  in  this  suit:  and  the  conductof  the  latter  in 
thus  asserting  it  deprives  him  of  the  right  to  say  that  the  other  lienholder  ac- 
quired his  claim  while  there  was  a  lis  pendens^  and  must  be  held,  as  to  suck 
other  party,  to  have  been  an  abandonment  of  the  right  to  enf  oioe  the  Bode» 
judgment,  save  in  this  action,  and  by  a  further  order  of  a  court. 

The  lower  court  correctly  held  that  the  appellant  was  not  the  owner  6i  tho 
property,  and  properly  ordered  its  sale  to  satisfy  the  liens,  giving  the  appeilant* 
the  priority.    Judgment  affirmed. 
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TUBNEB  V.  BOOEBS. 

{Supreme  Ocmrt  qf  Arkansat.    April  9,  1887.) 

Equity— JuBiSDicnov—BxBoirroBs  akd  ADMUfisrsATOBS. 

A  judgment  creditor  of  a  decedent's  estate  who  seeks  to  subject  to  the  payment 
of  his  claim  land  belonging  to  the  decedent^  which  has  been  sold  upon  execution 
against  the  decedent's  husband,  (the  husband  having  a  life-estate  therein,  and  hav- 
ing bought  up  the  interest  of  the  only  surviving  heir,)  and  which  is  occupied  ad- 
yereely  by  the  husband's  judgment  creditor  under  said  sale,  cannot  have  relief  in 
equity,  as,  in  such  case,  the  probate  court  has  ample  power  in  the  premises. 

Appeal  from  circuit  court,  TV!hite  county.    In  chancery. 

The  complaint  aUeges  that  in  1867  the  plaintiff,  T.  J.  Bogers,  instituted 
suit  in  the  White  circuit  court  against  Mary  J.  Watkins,  formerly  Mary  J. 
Walker,  and  her  then  husband,  Thomas  Watkins,  for  a  debt  due  from  her  to 
Bogers  for  $358.10,  before  her  marriage  to  Watkins,  and  recovered  judgment 
against  them,  which  was  appealed  to  the  supreme  court,  and  was  there  re- 
versed, and  remanded;  that,  pending  said  appeal,  the  said  Mary  J.  died  in- 
testate, and  Bogers  amended  his  pleading,  and  renewed  the  suit  against  John 
G.  Holland,  appointed  administrator  ad  litem  for  that  purpose,  and  on  the 
third  day  of  November,  1869,  he  took  a  nonsuit;  that  on  tlie  twentieth  of 
January,  1870,  the  said  John  G.  Holland,  being  appointed  regular  adminis- 
trator on  the  estate  of  the  deceased,  the  plaintiff  presented  said  claim  to  him 
for  allowance,  for  the  sum  of  •637.57,  and  the  same  was  allowed  and  classed 
by  the  probate  court;  that  the  administrator  appealed  this  judgment  to  the  cir- 
cuit court,  and  judgment  was  there  rendered  against  him  for  the  sum  of 
•350,  from  which  he  appealed  to  the  supreme  court,  and  that  court  reversed 
the  judgment  at  its  November  term,  1878,  after  finding  that  the  plaintiff, 
Bogers,  was  entitled  to  $100;  that,  upon  the  return  of  the  case  to  the  circuit 
court,  the  parties  accepted  the  finding  of  the  supreme  court,  and  allowed  judg- 
ment to  be  rendered  against  said  administrator  for  the  sum  of  9262,  on  the 
twenty-fourth  day  of  January,  1884,  with  6  per  cent,  interest  from  that  date, 
and  costs,  etc.;  that  on  the  eleventh  day  of  March,  1870,  the  administrator, 
Holland,  for  want  of  personal  assets  to  pay  decedent's  debts,  filed  in  the  pro- 
bate court  an  inventory  of  the  lands  of  the  deceased,  describing  them,  (here 
the  <$bmplaint  describes  the  lands  and  the  titles;)  that,  at  the  death  of  9aid 
Mary  J.,  said  hinds  descended  to  Emily  F.  Quarles,  and  a  minor  heir  by  her 
husband,  Thomas  Watkins,  who  soon  afterwards  died  an  infant,  and  the  lands 
remained  in  the  possession  of  Watkins,  who  continued  to  hold  them  by  the 
curtesy,  and  in  1867  purchased  Mrs.  Quarles'  interest,  and  received  her  deed 
of  them ;  that  in  1872  said  lands  were  sold  under  execution  against  Watkins, 
and  were  afterwards  redeemed  by  defendant.  Turner,  who  was  a  judgment 
creditor,  who  still  remains  the  owner  of  and  in  possession  of  them;  that  Tur- 
ner purchased  with  full  notice  of  plaintiff's  claim  against  the  lands,  and  of 
the  litigation  with  the  deceased  in  her  life-time,  and  her  administrator  since. 
ber  death ;  that  there  is  no  personal  property,  and  never  was,  in  the  hands  of 
the  administrator  to  pay  the  deceased's  debts;  and  the  lands  are  in  the  ad- 
verse possession  of  Turner,  and  cannot  be  sold  to  advantage  by  the  probate 
court.    Prayer  that  the  lands  be  sold  for  payment  of  said  debt. 

The  defendant  demurred  to  the  bill,  which  was  overruled.  Defendant  then 
answered,  and  upon  final  hearing  plaintiff  had  judgment,  and  defendant  ap- 
pealed. 

J,  W.  House  and  /.  if.  Moore,  for  appellant.     W.  R,  Qoody,  for  appellee. 

CooKRiLL,  C.  J.    The  demurrer  to  the  bill  raises  the  question  of  the  juris- 
diction of  a  court  of  equity  to  enforce  the  collection  of  a  claim  probated  against 
the  estate  of  a  deceased  debtor,  and  which  is  still  in  course  of  administra- 
tion, out  of  lands  belonging  to  the  estate.    The  jurisdiction  of  courts  of  eq- 
v.4s.w.no.4 — 13 
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uity  in  probate  matters  is  more  restricted  in  this  state  than  it  was  under  the 
English  rule,  before  the  establishment  of  our  probate  system,  and  it  is  less  lib- 
eral than  is  now  exercised  by  many  of  the  states.  See  3  Pom.  Eq.  §  1154  et 
seq.  With  us  the  probate  court  has  exclusive  jurisdiction  in  the  matter  of 
the  administration  of  the  estates  of  decedents,  (article  7,  §  34,  Const.  1874;) 
and  it  has  been  frequently  determined  by  this  court  that  equity  has  no  power 
to  lift  the  administration  out  of  the  probate  court  for  the  purpose  of  proceed- 
ing with  it.  Reinhardt  v.  Qartrelh  33  Ark.  727;  West  v.  Waddill,  Id.  575; 
Muck  V.  Pleasants,  34  Ark.  63;  8hegogg  v.  Perkins,  Id.  117;  Flash  v.  Ores- 
ham,  36  Ark.  529;  Hankins  v.  Layne,  3  S.  W.  Rep.  821.  The  equitable  ju- 
risdiction over  the  subject  with  us  is  not  concurrent, — it  is  rather  auxiliary 
or  ancillary  and  corrective, — and  can  be  exercised  only  when  the  relief  af- 
forded by  the  probate  court  is  imperfect  or  inadequate,  or  where  its  proceed- 
ings have  miscarried  through  fraud,  accident,  or  mistake.  There  must  be 
some  special  ground  of  exclusive  equitable  cognizance  to  warrant  the  inter- 
ference of  equity  with  the  course  of  an  administration.  "Courts  of  probate 
are  not  courts  of  chancery,"  as  was  said  in  Jones  v.  Graham,  36  Ark.  385,  405, 
And  they  are  not  provided  with  the  machinery  to  adjust  the  complicated  mat- 
ters with  which  equity  deals.  Hall  v.  Br&wer,  40  Ark.  423.  But  they  have 
power  for  aU  the  ordinary  purposes  of  administration,  and  the  jurisdiction  of 
equity  exists  only  in  matters  which  lie  outside  of  or  beyond  their  reach.  Thus 
they  have  no  power  to  foreclose  a  mortgage  on  a  decedent's  lands,  or  to  un- 
cover assets  to  facilitate  a  sale  where  the  debtor  has  fraudulently  disposed  of 
property  in  his  life-time.  The  powers  of  equitv  may  be  invoked  for  these  pur- 
poses. Jaxskson  v.  McNabb,  39  Ark.  Ill;  8imm8  v.  Richardson,  82  Ark.  297. 
The  right  of  the  creditor  to  proceed  in  equity  against  the  heir  who  has  re- 
ceived his  ancestor's  estate,  for  satisfaction  of  a  claim  which  has  accrued 
after  the  time  limited  for  authenticating  it,  or  after  the  close  of  the  adminis- 
tration, (see  cases  cited  in  Hall  v.  Brewer,  supra,)  or  even  where  the  ad- 
ministration is  closed  without  paying  a  probated  claim,  (Wilson  v.  Harris, 
13  Ark.  559.)  is  a  further  illustration  of  the  inadequacy  of  the  remedy  afforded 
by  the  probate  court.  And  in  Hall  v.  Brewer,  supra,  where  a  creditor  who 
had  been  deferred  by  litigation,  and  succeeded  in  having  his  claim  allowed  by 
the  probate  court  only  after  the  other  debts  had  been  paid,  the  estate  other- 
wise fully  administered,  the  personalty  exhausted,  and  the  lands  surrendered 
to  the  devisees,  was  allowed  to  resort  to  equity  to  enforce  his  allowance 
against  the  lands  of  which  his  debtor  died  seized.  But  in  that  case  the  dev- 
isees had  conveyed  portions  of  the  lands  to  various  parties,  and  the  jurisdic- 
tion of  equity  rests  upon  the  ground  that  the  probate  court  is  not  provided 
with  the  machinery  to  adjust  the  complicated  questions  of  priorities  and  the 
rights  to  contribution  and  marshaling  of  assets  that  arose  between  the  sev- 
eral claimants.  These  constituted  a  distinct  ground  of  exclusive  equitable 
i^gnizance.  But  there  is  nothing  of  the  sort  in  this  case.  The  real  estate 
in  question,  upon  the  death  of  Mrs.  Watkins,  descended  to  her  heirs,  subject 
to  the  husband's  estate  by  curtesy,  and  the  charge  for  the  payment  of  the 
debt  which  the  appellee  established  at  law  against  her  administrator.  The 
bare  fact  that  the  life-tenant  has  acquired  the  reversion  by  purchase  from  the 
surviving  heir,  and  disposed  of  the  entire  estate,  does  not  oust  the  probate 
court,  of  its  power  to  sell,  (Hoioell  v.  Duke,  40  Ark.  102;  Qarabaldi  v.  Jones, 
2  S.  W.  Rep.  844.)  or  afford  any  reason  for  the  interposition  of  equity.  Tur- 
ner, by  the  allegations  of  the  bill,  stands  simply  in  the  shoes  of  Watkins,  the 
husband  of  the  deceased  debtor,  and  holds  his  life-state,  with  whatever 
other  estate  he  may  have  owned.  The  probate  court  has  ample  power  to  or- 
der the  administrator  to  sell  whatever  interest  in  the  land  held  by  him  was 
subject  to  the  payment  of  Mrs.  Watkins'  debts  in  the  hands  of  her  husband, 
and  the  creditor  must  resort  to  that  tribunal  for  his  remedy.  To  permit 
equity  to  interfere  for  the  purpose  of  selling  the  lands,  without  some  special 
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reason,  would  be  to  allow  it  to  exercise  concurrent  jurisdiction  with  the  pro- 
bate court  in  the  administration  of  the  estate.  But  that  is  not  permissible 
under  our  system.  This  view  "undoubtedly  conforms  to  the  prevailing  rule." 
says  Mr.  Pomeroy,  (3  Eq.  §  1154,  p.  107,  note,)  "in  the  great  majority  of 
states  where  power  to  sell  land  under  the  direction  and  control  of  the  pro- 
bate court  is  given  to  an  administrator."  Rogers  v.  Kennard^  54  Tex.  80; 
Davenport  v.  Ogg,  15  Kan.  863. 

It  is  a  matter  of  regret  that  this  litigation  cannot  be  ended  here.  It  is  80 
years  since  the  appellee  first  brought  suit  to  collect  the  demand  which  he  is 
now  seeking  to  enforce,  and  it  has  twice  before  been  before  this  court,  (  Wat- 
kins  V.  Rogers,  21  Ark.  298;  Holland  v.  Rogers,  88  Ark.  251;)  but  the  power 
vested  by  the  constitution  exclusively  in  the  probate  court  cannot  be  borrowed 
by  another  tribunal  for  the  purpose  of  expediting  his  cause. 

The  decree  must  be  reversed,  and  the  cause  remanded,  with  instructions 
to  sustain  the  demurrer  to  the  bill,  and  it  is  so  ordered. 


EoBiNsoN  V.  Benton  Co. 

{Supreme  Court  qf  Arkaneoi,    April  9, 1887.) 

1.   MUKIOIPAL  C0BP0BATI0N8*-P0WBB8  OF  MaTOB—AVFIDAVIT. 

The  power  to  take  general  affidavits  vested  in  justices  of  the  peace  by  the  Arkan- 
sas statutes  (Mansf.  Dig.  J  2918)  may  be  exercised  by  the  mayors  of  incorporated 
towns  within  the  limits  of  their  corporations,  by  virtae  of  the  statute  (Id.  {  797) 
which  confers  upon  snch  mayors  *'ail  the  powers  andjarisdiotion  of  ajusbce  of 
the'peace  in  all  matters,  dvil  and  criminal,  arising  under  the  laws  of  the  state,  to 
all  intents  and  purposes."  Such  mayor  may  consequently  take  an  affidavit,  to  be 
nsed  in  prosecuting  an  appeal  ftom  a  judgment  of  the  county  court  to  the  circuit 
court. 
S.  Same— JtTSTicB  of  Pbagb. 

The  said  statute  (Mansf.  Dig.  }  797)  does  not  merel^f  confer  upon  such  mayors 
jndicial  power,  and  carry  into  effect  section  43  of  article  7  of  the  constitution  of 
1874,  which  declares  that  ''corporation  courts  for  towns  and  cities  majr  be  invested 
with  iurisdlctioh  concurrent  with  justices  of  the  peace  in  civil  and  criminal  mat- 
ters,''^  but  goes  further,  and  grants  the  general  as  well  as  the  judicial  power  of  a 
justice. 

Appeal  from  circuit  court,  Benton  county. 

JB.  P.  Watson,  for  appellant.    JS.  8.  MoDanUl,  for  appellee. 

GocERiLL,  G.  J.  The  parties  concur  in  the  opinion  that  the  only  question 
presented  by  the  record  in  this  case  is  this:  Has  the  mayor  of  a  town  author- 
ity to  take  an  affidavit  to  be  used  in  prosecuting  an  appeal  from  a  judgment 
of  the  county  court  to  the  circuit  court?  Bobinson's  affidavit  for  appeal  from 
a  judgment  of  the  county  court  was  made  before  a  mayor  of  a  town,  the  cir- 
cuit court  dismissed  the  appeal,  and  he  has  prosecuted  an  appeal  from  the 
judgment  of  dismissal.  The  statute  regulating  appeals  from  judgments  of 
the  county  court  requires  an  affidavit  to  be  made  by  the  party  aggrieved,  but 
does  not  specify  before  whom  it  shall  be  made.  Mansf.  Dig.  %  1436.  Sec- 
tion 2918,  Id.,  names  the  officers  before  whom  affidavits  generally  may  be 
made  in  the  state.  The  mayor  of  a  town  or  city  is  not  mentioned  among 
them.  Justices  of  the  peace,  however,  are  specified;  and  section  797,  under 
the  head  of  incorporated  towns,  which  was  enacted  subsequent  to  the  last- 
mentioned  section,  declares  that  "the  mayor  of  the  corporation  shall  be  a  con- 
servator of  the  peace  throughout  its  limits,  and  shall  have  within  the  same  all 
the  powers  and  jurisdiction  of  a  justice  of  the  peace  in  all  matters,  civil  or 
criminal,  arising  under  the  laws  of  the  state,  to  all  intents  and  purposes  what- 
ever." 

It  is  argued  that  this  section  confers  judicial  power  alone,  or  such  as  is  nec- 
essary to  make  jurisdiction  effectual,  and  was  enacted  merely  to  carry  into  ef- 
fect section  43  of  article  7  of  the  constitution  of  1874,  which  declares  that 
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''corporation  courts  for  towns  and  cities  may  be  invested  with  jurisdiction 
concurrent  with  justices  of  the  peace  in  civil  and  criminal  matters. "  Tlie  ar- 
gument  is  not  without  force,  but  the  statute  seems  to  be  broader  than  the  pro- 
vision of  the  constitution.  The  jurisdiction  mentioned  in  the  constitution 
means  the  authority  to  hear  and  determine  causes,  and  the  statute  would  have 
been  as  broad  as  the  constitution  if  it  had  only  conferred  upon  mayors  who 
preside  over  corporation  courts  the  jurisdiction  exercised  by  justices  of  the 
peace.  But  the  legislature  appears  to  have  intended  to  go  further,  for  ''all  the 
power  and  jurisdiction  of  justices  of  the  peace,  to  all  intents  and  purposes 
whatever,"  is  granted.  As  justices  of  the  peace  have  power  to  take  affida- 
vits, not  only  in  the  exercise  of  their  judicial  functions,  but  generally,  we 
think  the  act  quoted  confers  the  like  power  upon  the  mayors  of  towns. 
I^  the  judgment  be  reversed,  and  the  cause  remanded. 


Harris  v,  Phillips,  Sheriff. 

{Supreme  Oourt  of  ArhxnaoB,    April  9,  1887.) 

Exaoimoir— LiBN—pAfiTNBVSHilP. 

IJDder  Mansf.  Dig.  Ark.  i  WI8,  providing,  with  reference  to  partnership  property 
levied  on  upon  an  execution  against  an  individual  partner,  that  "  the  execution 
creditor  shall  have  a  lien  upon  the  property  levied  on  such  as  is  given  by  law  to 
executions  in  the  hands  of  the  officer,"  the  lien  of  such  an  execution  will  not  attach 
until  actual  seizure  of  the  property,  although  ordinarily,  under  Arkansas  law, 
(Mansf.  Diff.  1 2991,)  an  execution  is  a  lien  upon  personal  property  from  the  time  it 
is  delivered  to  the  officer. 

Appeal  from  circuit  court,  Nevada  county. 

Atkinson  <&  TompkinSf  for  appellant.  Smoote,  MoRae  d  ffinton,  for  ap- 
pellee. 

Smith,  J.  A  judgment  creditor  of  J.  G.  Byrd  sued  out  an  execution,  which 
came  to  the  hands  of  the  sheriff  on  the  twenty-fourth  of  August,  1885.  The 
writ  was  levied,  September  22d,  on  a  lot  of  lumber  which  belonged  to  J.  C. 
Byrd  &  Co.,  a  saw-mill  firm  composed  of  the  judgment  debtor  and  one  Cay- 
ton.  But,  on  the  day  before  such  levy,  the  firm  had  sold  the  lumber  to  Har- 
ris, one  of  their  employes,  in  payment  of  wages  due  him.  Harris  accordingly 
brought  replevin  against  the  sheriff.  The  view  taken  by  the  circuit  judge, 
as  disclosed  by  his  charge  and  his  refusal  of  requests  to  charge,  was  that  the 
execution  was  a  lien  on  Byrd's  share  of  the  pamership  effects  from  the  time 
of  its  receipt  by  the  sheriff;  and  the  verdict  and  judgment  were  for  the  de- 
fendant. A  motion  for  a  new  trial,  which  alleges,  among  other  grounds, 
misdirection  of  the  jury,  was  denied. 

An  execution  is  a  lien  on  the  personal  property  of  the  defendant  therein 
from  the  time  the  writ  is  delivered  to  the  officer  to  be  executed.  Mansf.  Dig. 
§  2991.  But  a  partner  has  not,  like  a  co-tenant,  an  aliquot  share  of  any 
specific  chattels  of  the  firm.  His  interest  is  subject  to  the  paramount  claims 
of  creditors  of  the  firm,  and  is  nothing  more  than  the  right  to  share  in  any 
surplus  that  may  remain  after  the  partnership  has  been  wound  up.  Conse- 
quently he  has  no  such  beneficial  interest  in  the  chattels  of  the  firm  as  will  be 
bound  by  the  general  lien  of  an  execution  against  him  individually.  Never- 
theless his  interest  in  partnership  property  may  be  levied  upon  and  sold  for 
his  separate  debt.  Section  8014  et  seq.  Mansf.  Dig.,  is  a  distinct  recognition 
of  the  right  of  the  individual  creditor  to  subject  the  joint  property  to  the 
satisfaction  of  his  debt.  And  this  right  existed  at  common  law,  independently 
of  the  statute;  for  otherwise  a  debtor  might  screen  all  of  his  property  from 
his  creditors  by  simply  entering  into  a  partnership.  But  section  3018  provides 
that  the  execution  creditor  shall  have  a  lien  upon  the  property  levied  upon 
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Buch  as  is  given  bj  law  to  executions  in  the  hands  of  the  oflScer.    This  implies 
that  there  is  no  lien  in  suc^  cases  until  actual  seizure. 
Beversed,  and  remanded  for  a  new  trial. 


Grockeb  9.  Statb. 

(Supreme  Court  of  Arharuat.    April  9,  1887.) 

IinoziCATiva  Liquobs— Lai^dlobo  ahd  TsKAin>— Pebxittivo  Salb. 

Under  the  Arkansas  statutes,  (Mansf.  Via. }  1926,)  which  make  it  a  misdemeanor 
for  any  person  owning,  using,  or  controlling  a  house  or  tenement  to  sell  or  jdve 
away,  or  allow  to  be  sold  or  siven  away,  any  ardent  or  vinous  spirits,  a  landlord 
who  leases  a  house  to  a  tenant  for  a  lawful  purpose  is  not  bound  to  interfere,  and 
invoke  the  law,  when  he  subsequently  finds  that  such  tenant  is  using  the  premises 
for  the  sale  of  liquor. 

Appeal  from  circuit  court»  White  county. 

/.  W.  House,  for  appellant.    Dan  W,  Jones,  Atty.  Qen.,  for  appellee. 

Smith*  J .  The  indictment  charses,  in  one  count,  that  the  defendant,  being 
fhe  owner  of  a  house  in  the  town  of  Bussell,  did  allow  one  Jones  clandestinely 
to  sell  ardent  spirits  therein.  A  second  count  alleged  that  he  allowed  Jones 
to  keep  such  spirits  for  clandestine  sale  in  said  house. 

The  indictment  is  based  on  section  1926,  Mansf.  Dig.,  which  provides  as 
follows:  "Any  person  owning  or  using  or  controlling  any  house  or  tenement 
of  any  kind,  who  shall  sell  or  give  away,  or  cause  or  allow  to  be  sold  or  given 
away,  or  keep  or  allow  to  be  kept  for  sale,  or  to  be  given  away,  any  alcohol, 
ardent  or  vinous  spirits,  or  malt  liquors,  or  any  compound  or  tincture  com- 
monly called  'bitters'  or  'tonics,'  whether  the  same  be  sold  or  given  away 
openly  or  secretly  by  such  device  as  is  known  as  <the  blind  tiger,'  or  by  any 
other  name,  or  any  other  device,  shall  be  deemed  guilty  of  a  misdemeanor." 

The  testimony  was  that  Crocker  had,  in  March  or  April,  1885,  let  to  Jones 
a  storehouse  at  $10  a  month  for  the  remainder  of  that  year;  that  Jones  repre- 
sented that  he  wished  to  open  a  family  grocery,  and  run  a  billiard  table ;  that 
Jones  very  soon  thereafter  began  to  sell  whisky,  in  some  cases  openly,  but  in 
others  by  clandestine  means,  the  device  being  for  the  customer  to  go  behind 
the  counter,  get  a  bottle  of  whisky,  and  deposit  the  price  thereof  in  a  drawer; 
that  Crocker  promoted  and  assisted  in  such  sales,  by  informing  thirsty  per- 
sons that  liquor  was  to  be  had  at  Jones' ;  and  that  Jones  was  shortly  after- 
wards arrested  for  keeping  a  ''blind  tiger. " 

The  court  refused  the  defendant's  prayer  for  directions  to  the  effect  that 
Crocker  could  not  be  convicted  without  proof  that  he  knew,  at  the  time  of 
leasing,  that  Jones  was  going  to  engage  in  the  clandestine  sale  of  intoxicat- 
ing liquors.  And,  it  charged,  in  effect,  that,  if  the  tenant  used  the  premises 
for  an  illicit  purpose,  it  was  the  right  and  duty  of  the  landlord  to  put  an  end 
'  to  the  lease,  and  that  his  failure  to  take  active  measures  to  stop  the  traffic, 
after  he  had  knowledge  of  it,  was  allowing  the  spirits  to  be  sold,  within  the 
meaning  of  the  statute.  The  jury  return^  a  verdict  of  guilty,  and  the  de- 
fendant was  condemned  to  pay  a  fine  of  $200,  and  suffer  80  days'  imprisonment. 
The  refusal  of  the  defendant's  prayers  was  not  an  error.  A  landlord  may  be 
convicted  under  this  act  upon  evidence  that  he  knew,  at  the  time  of  the  let- 
ting, the  purpose  for  which  the  house  was  to  be  used,  or  that  he  afterwards 
advised,  encouraged,  or  aided  the  illegal  traffic.  The  evidence  would  have 
been  sufficient  to  convict  Jones.  And  all  who  procure,  participate  in,  or  as- 
sent to  the  commission  of  a  misdemeanor  are  punishable  as  principals.  Fos- 
ter V.  State,  45  Ark.  361,  and  cases  cited;  Fortenbury  v.  State,  47  Ark.  188, 
1  S.  W.  Bep.  58;  People  v.  JSrwin,  4  Denio,  129;  State  v.  Williams,  30 
N.  J.  Law.  102. 

But  the  court  went  too  far  in  instructing  the  jury  that  the  mere  non-inter- 
ference of  the  landlord,  after  he  became  aware  that  his  tenant  was  violating 


198  SOUTHWESTERN  RBPOBTEB.  [Ajk* 

the  law,  involved  him  in  the  guilt  of  his  tenant.  The  enforcement  of  a  law 
is  a  duty  which  rests  primarily  upon  the  officers  and  courts.  The  law  is  not 
so  unreasonable  as  to  require  the  private  citizen  to  embroil  himself  in  per- 
sonal difficulties,  contentions,  and  lawsuits  for  the  public  good.  Robinson  v* 
StaU,  24  Tex.  152. 
Keversed,  and  a  new  trial  ordered. 


WoBMSEB  and  others  v.  M£BCHAirrs'  Nat.  Bank  and  others. 

(Supr&iM  Ckyart  of  Arkarucu,    April  29, 1887.) 

BbOBIVBRS— IlTBOLVBNOY— MOBTQAGB. 

Where  a  receiver  is  appointed  to  take  charge  of  an  insolvent  estate  upon  the  ap- 
plication of  a  secared  creditor,  x>®nding  litigation  or  threatened  litigation  con- 
cerning the  property  held  as  security,  the  court  will  not  permit  the  receiver  to  re- 
tain a  portion  of  the  ftind,  as  to  which  there  is  no  eontract  or  le^al  lien  giving  it 
protection  from  the  remedies  of  creditors.  Upon  tbe  application  of  unsecured 
judgment  creditors,  therefore,  an  order  will  be  made  directing  such  receiver  to  pay 
such  portion  of  the  fund  to  them  in  the  order  of  their  priority,  without  allow- 
ance lor  costs. 

Appeal  from  chancery  court,  Pulaski  county. 

Oeo.  If.  Saunders  and  Collins  A  Balch,  for  appellants.    John  IfcJDure,  for 
appellees. 

BuNN,  Special  Judge.^  It  appears  that  the  defendant  the  Yan  Etten  Lum- 
ber So  Shingle  Company,  being  indebted  to  the  plaintiff  bank  in  the  sum  $62,- 
150,  as  evidenced  by  its  three  several  promissory  notes,  all  due  August  30, 1884, 
on  the  thirty-fli-st  July,  1884,  executed,  acknowledged,  and  delivered  to  plaintiff 
John  M.  Hose,  as  trustee,  its  deed  of  trust  to  secure  said  notes,  in  which  it  con* 
veyed  a  large  amount  of  property,  both  real  and  personal,  situated  in  Pulaski, 
Prairie,  and  St.  Francis  counties,  in  the  state  of  Arkansas.  This  was  also  to 
secure  all  other  indebtedness  that  might  become  due  the  plaintiff  bank  by  the 
defendant  company.  This  deed  of  trust  authorized  the  trustee,  after  default  of 
payment,  to  take  possession  of  said  property,  and  sell  the  same  in  the  manner 
and  on  the  terms  therein  named.  That,  being  indebted  in  the  further  sum 
of  1^8,600  as  evidenced  by  its  note,  the  defendant  lumber  company,  in  order 
to  secure  the  same,  executed  to  said  John  M.  Bose,  as  trustee,  another  deed 
of  trust  on  the  ninth  July,  1884,  in  which  certain  other  property  was  con- 
veyed. That  on  the  twenty-third  of  October,  1884,  its  claims  against  the  de- 
fendant lumber  company  amounting  at  the  time  to  $84,000,  the  plaintiff 
bank  and  the  plaintiff  trustee  filed  their  bill  in  the  Pulaski  chanceiy  court, 
praying  for  the  appointment  of  a  receiver  to  take  charge  of,  manage,  and 
dispose  of  all  of  the  property  of  defendant  lumber  company,  alleging  that  all 
of  any  material  value  was  embraced  in  said  deeds  of  trust,  and  fuither  alleging 
that  said  property  would  be  insufficient  to  pay  said  debts;  that  defendant  lum- 
ber company  was  indebted  to  various  other  parties,  none  of  whose  claims 
were  secured,  but  that  some  of  whom  were  then  prosecuting  and  others 
threatening  to  prosecute  their  claims  to  judgment;  that  it  would  be  detri- 
mental to  defendant  lumber  company  and  said  creditors  to  attempt  to  sell  said 
property  under  said  deeds  of  trust,  and  that  it  would  in  fact  be  with  great- 
difficulty  that  i^uch  sale  could  be  made,  on  account  of  the  status  and  situation 
of  said  property.  Plaintiffs  therefore  asked  that  said  receiver  be  appointed, 
with  power  to  dispose  of  all  the  property  of  said  defendant  lumber  company, 
and  in  the  mean  time  to  carry  on  the  business  thereof,  which  appears  inci- 
dentally to  be  a  corporation.  All  the  creditors  of  defendant  lumber  company 
appear  to  have  been  made  parties  to  the  proceeding.  The  prayer  of  the  bill 
was  granted  by  the  court. 

* Baiil.,  J.,  being  disqualified.  ^  9'^'^^^  ^^  CiOOgle 
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The  appellants  Block  Bros,  and  Weeks  &  Co.  first  moved  the  court  to  dis- 
charge the  receiver  on  the  grounds  that  the  case  is  not  such  as  to  warrant  his 
appointment,  and  afterwards  they  and  appellants  Wormser  &  Sons,  by  their 
separate  but  substantially  the  same  petitions,  represented  to  the  court  that 
there  was  collusion  between  plaintiff  bank  and  defendant  lumber  company  in 
procuring  the  order  appointing  the  receiver;  that  plaintiff  bank's  demand 
was  in  fact  simulated,  and  that  tliere  was  other  security  for  the  same  other 
than  that  named  in  the  bill;  that  appellants  Wormser  &  Sons^  claim  was  for 
the  purchase  money  of  certain  personal  property  then  in  the  hands  of  the  re- 
ceiver under  said  order;  that  the  receiver  had  in  hand  property  and  proceeds 
of  property  not  included  in  said  deeds  of  trust,  amounting  to  about  $4,000; 
that  appellants  Wormser  &  Sons  had  obtained  judgment  against  defendant 
lumber  company  for  $1,161.90,  and  $10  costs,  in  the  Pulaski  circuit  court,  on 
the  twenty-third  October,  1884,  which  they  claimed  specially  to  be  a  lien 
on  said  certain  personal  property  in  the  hands  of  the  receiver  as  purchase 
money;  and  that  appellants  Block  &  Bros,  and  Weeks  &  €k).  had  obtained 
judgments  in  the  Pulaski  circuit  court  on  January  2,  1885,  the  first  for  the 
sum  of  $1,154.48  and  costs,  and  the  last  for  $727.55  and  costs;  that  all  the 
appellants  had  caused  executions  to  be  issued  on  said  judgments,  and  to  be 
placed  in  hands  of  the  sheriffs  of  Pulaski,  Prairie,  and  St.  Francis  counties, 
but  that  the  same  could  not  be  levied  because  the  property  of  the  defendant 
lumber  company  was  in  the  hands  of  the  receiver  as  aforesaid.  Appellants  asked 
that  the  receiver  be  made  to  report  the  property  he  had  on  hand  not  embraced 
in  plaintiff's  mortgages,  (the  receiver  reported  the  sum  of  $3,325.38,)  and 
that  the  same  be  appropriated  to  the  payment  of  their  judgments.  The  pray- 
ers and  petitions  of  the  appellants  were  tUl  denied  by  the  court,  and  they 
jointly  appealed. 

While  the  court  desires  to  say  that,  in  its  opinion,  the  bill  does  not  disclose 
such  a  case  as  warrants  the  appointment  of  a  receiver,  and  while  the  object  of 
the  bill,  as  shown  on  its  face,  is  not  in  all  respects  a  strictly  proper  one  to  be 
attained  by  equitable  interposition,  yet  as  all  the  parties  to  this  proceeding, 
except  the  appellants,  seem  to  acquiesce  therein,  and  since  the  prayer  of  the 
appellants  is  mainly  granted  herein,  we  deem  it  best  to  let  the  cause  proceed 
in  the  court  below  under  the  receivership,  and  the  further  directions  and 
orders  of  that  court,  except  in  so  far  as  concerns  the  fund  in  the  hands  of  the 
receiver,  the  proceeds  of  property  not  embraced  in  the  deeds  of  trust  of  the 
appellee  bank. 

In  proper  cases  coming  under  the  statute  and  the  well-established  equity 
doctrines,  receivers  are  appointed  to  take  charge  of,  manage,  and  dispose  of 
property  which  is  the  subject  of  litigation,  under  the  direction  of  courts  of 
equity,,  but  the  authority  of  the  court  does  not  extend  to  placing  cUl  property 
in  the  hands  of  receivers, — ^that  which  is  not,  as  well  as  that  which  is,  spe- 
cially bound  for  the  payment  of  claims.  In  this  case,  the  receiver,  under  the 
orders  of  the  court  below,  has  in  his  hands  property  neither  embraced  in  the 
plaintiff's  mortgages,  nor,  so  far  as  we  can  know,  protected  from  the  reme- 
dies of  other  creditors  by  any  other  contract  or  legal  liens.  The  effect  of  the 
appointment  of  the  receiver  is  plainly  to  prevent  judgment  creditors  from  levy- 
ing their  executiops  on  property  subject  thereto,  so  far  as  the  parties  are  con- 
cerned. We  do  not  think  this  ought  to  be  permitted.  It  is  only  the  property 
in  litigation^n  this  case  the  mortgaged  property — ^that  should  be  placed  in 
the  hands  of  the  receiver.    SeeN'oyes  v.  Rich,  52  Me.  115;  High,  Bee.  §  378. 

The  $3,325.33  in  the  hands  of  the  receiver  not  being  properly  the  subject- 
matter  of  the  jurisdiction  of  the  court  below  in  this  particular  proceeding,  and 
consequently  a  fund  not  properly  in  the  hands  of  the  receiver,  it  is  subject  to 
the  payment  of  the  claims  of  the  general  creditors  of  the  defendant  the  Yan 
Etten  Lumber  &  Shingle  Company,  to  be  paid  on  the  same  in  the  order  of 
their  priorities.    From  all  that  appears  to  this  court,  the  appellants,  as  judg- 
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ment  creditors  of  defendant  lumber  and  shingle  oompany,  have  prior  claims 
on  said  fund  to  the  plaintiffs  or  the  other  defendant  creditors.  Nor  is  that 
fund  to  be  diminished  by  deduction  of  allowances  to  the  receiver,  or  costs  of 
court,  so  far  as  affects  appellants;  for,  the  possession  of  the  receiver  being 
wrongful  as  to  appellants,  he  must  look  elsewhere  for  reimbursement  for  his 
trouble,  as  must  the  officers  of  court. 

The  decree  of  the  court  below,  in  so  fitr  as  it  denies  to  the  appellants  the 
right  to  have  the  money  in  the  hands  of  the  receiver,  not  derived  from  the 
property  included  in  plaintiff's  mortgages,  appropriated  to  the  payment  of 
their  debts  according  to  their  Just  priorities,  is  reversed,  and  the  cause  is  re- 
manded, with  directions  to  cause  said  receiver  to  forthwith  pay  off  the  claims 
of  appellants  out  of  said  fund  as  far  as  may  be,  subject  only  to  such  prior 
judgments  and  special  liens  as  may  exist  on  the  property  of  defendant  lumber 
and  shingle  company,  from  which  said  fund  in  the  hands  of  the  receiver  was 
derived. 


EiTSSELL  and  others  e.  Marohbakks  and  others. 

{Supreme  (hurt  qf  Arkamcu,    April  29,  1S87.) 

Tbubib— Implikd—Evidekob. 

In  1869,  A.  was  sent  by  his  parents  to  Arkansas,  to  buy  a  home  for  them,  and 
aooordingly  bought  a  farm  for  the  price  of  $4>000.  He  paid  $2,000  cash,  which  had 
been  borrowed  on  his  mother's  credit,  and  subsequently  jpaid  the  residue  of  the 
purchase  money  out  of  his  own  ftmds,  and  took  the  title  in  bis  own  name.  A.  lived 
on  the  farm  with  his  parents,  and  worked  it  for  them,  and  died  in  1878.  The  evi- 
dence failed  to  show  that  the  money  which  had  been  borrowed  on  the  mother's 
oredit  had  ever  been  repaid,  but  a  reasonable  presumption  of  payment  existed,  and 
the  whole  testimony  indicated  that  it  had  been  paid,  if  at  all,  out  of  the  mother's 
money.  Held^  that  the  heirs  of  A.  were  chargeable  with  an  implied  trust  in  the 
land,  to  the  extent  of  the  first  payment  of  the  purchase  money,  bat  not  as  to  the 
residue. 

Appeal  from  circuit  court,  Lee  county.    In  chancery. 

Tappan  <&  Homor,  for  appellants.    8tepfiensan  dk  Trieber^  for  appellees. 

BuNN,  Special  Judge.    This  cause  has  once  before  been  in  this  court, 

J 40  Ark.  56,)  having  been  remanded  for  the  purpose  of  having  all  the  de- 
endants  properly  brought  into  court;  and  on  that  being  done,  and  having 
been  retried  in  the  Lee  county  circuit  court  in  chancery,  now  comes  up  again, 
this  time  on  the  appeal  of  the  plaintiffs,  and  the  cross-appeal  of  the  defendants 
in  the  court  below.  The  plaintiffs  in  the  court  below  claim  as  sole  legatees 
and  heirs  under  and  through  the  will  of  their  mother  and  grandmother,  Mrs. 
Elmira  T.  Freeman,  deceased,  and  the  defendants  claim  under  W.  D.  Free- 
man, deceased,  son  of  said  Elmira  T.,  and  her  husband,  Robert  Freeman,  also 
deceased;  the  defendant  Julia  G.  Marchbanks,  formerly  Julia  C.  Freeman,  as 
the  late  widow  and  more  recently  administratrix,  and  her  husband,  Qeorge 
Marchbanks,  as  administrator  at  present,  of  said  W.  D.  Freeman,  and  the 
other  defendants  as  his  children  and  heirs.  The  object  of  the  bill  is  to  have 
an  implied  trust  declared  in  favor  of  plaintiffs,  and  against  defendants,  as  to 
the  S.  W.  i  of  section  22,  in  township  2  N.,  and  range  3  E.,  less  some  town 
lots  sold  off,  the  same  being  a  portion  of  the  town  of  Mariaiina. 

The  undisputed  facts  are  as  follows,  to-wit:  The  Freemans  formerly  resided 
near  HuntsviUe  in  the  state  of  Alabama,  and  there,  some  time  in  the  year 
1858  or  1859,  the  father,  Robert  Freeman,  became  financially  embarrassed; 
in  fact,  lost  all  his  property.  His  wife,  the  said  Elmira  T.  Freeman,  was  the 
owner  in  her  own  right,  by  inheritance,  of  a  number  of  negro  slaves,  vari- 
ously stated  to  be  from  15  to  28.  In  this  state  of  things,  the  father  and 
mother  senttheir  son,  the  said  W.iD.  Freeman,  a  young  man  just  arrived  at  his 
majority,  and  possessed  of  little  property,  to  Arkansas,  to  purchase  them  a 
home*    The  young  man  was  furnished  with  the  money,  he  subsequently  paid 
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•cash  for  the  land  in  controversy,  by  his  parents,  and,  while  there  is  some  con- 
flict in  the  testimony  on  the  subject,  yet  it  may  f^ly  be  inferred  that  the 
XQoney  was  borrowed  from  Scruggs,  Donnovan  &  Co.,  merchants  in  the  city 
oiKew  Orleans,  on  the  mother's  credit.  W.  D.  Freeman  proceeded  to  Ar- 
kansas, and  in  December,  1859,  purchased  the  land  in  controversy  for  the 
price  of  ^4,000,  paying  92,000  cash,  (the  money  furnished  as  aforesaid, )  taking 
•a  bond  for  title  in  his  own  name.  In  Marcn,  1860,  the  parents,  with  the 
rest  of  the  ftoiily,  including  slaves,  removed  to  the  place  purchased  by  the 
son,  and,  with  him  in  charge  of  the  farm,  continued  to  reside  thereon;  the 
father  nntil  his  death,  in  18ol,  and  the  mother,  with  the  exception  of  a  few 
years,  nntU  the  death  of  W.  D.  Freeman,  in  1878.  In  1865  or  1866,  W.  D. 
Freeman  paid  the  remainder  of  the  purchase  money,  and  took  the  deed  in 
his  own  name. 

It  is  almost  impossible  to  escape  the  conclusion,  from  the  testimony,  that 
the  money  with  which  the  cash  payment  was  made  was  obtained  on  the  credit 
<xf  the  mother,  as  has  been  stated.  It,  at  all  events,  does  not  seem  to  be  con* 
tended  by  appellees  themselves  that  W.  D.  Freeman  used  his  own  funds  in 
making  this  payment,  and  the  proof  is  he  had  no  means  of  his  own  to  make 
«uch  a  payment.  The  contention  of  the  appellees  seems  to  be  that,  it  being 
borrowed  money,  W.  D.  Freeman,  as  manager  and  controller  of  the  farm, 
not  only  for  the  support  of  the  family,  but  as  the  owner  thereof,  repaid  the 
same  in  the  course  of  time  to  the  merchants  in  New  Orleans.  There  is,  how- 
ever, no  evidence  of  this  repayment  by  any  of  the  family,  although  it  is  reasona- 
ble to  presume  that  it  was  made. 

From  the  whole  testimony,  and  the  circumstances  surrounding  the  family 
at  the  time  and  subsequently,  we  are  of  the  opinion  that  the  money  so  bor- 
rowed, if  repaid  at  all,  must  have  been  repaid  more  by  the  proceeds  of  the  la- 
bor of  the  mother's  slaves  and  other  property  than  by  the  unaided  personal 
efforts  of  a  young  man  who  merely  mani^^  and  controlled  the  farm.  Be- 
sides, to  adopt  the  theory  that  the  son  repaid  the  borrowed  money  and  thereby 
was  the  real  purchaser  of  the  land  would  be  to  assume  that  the  mother  loaned 
him  the  money  in  the  first  instance,  or  finally  consented  that  he  might  repay 
it  to  the  merchants,  thus  treating  it  as  a  loan  to  him  or  for  his  use.  The 
testimony  does  not  support  such  a  presumption.  The  testimony  goes  to 
show  that  the  mother  (the  father  having  died  in  the  meantime)  lost  all  her 
negroes  in  1862,  by  reason  of  the  war  then  existing,  and  that  the  son,  from 
1864  until  his  death,  in  1878,  continued  to  cultivate  the  hmd  in  controversy 
with  bis  own  means,  as  well  as  other  lands  of  his  own;  that  he  was  a  good 
farmer  and  manager;  and  that  he  annually  paid  his  mother  four  or  five  hun- 
dred dollars,  aS  rent,  as  some  witnesses  state  from  hearsay;  as  an  allowance, 
as  others  state.  He  paid  the  balance  due  evidently  out  of  his  own  money, 
not  out  of  his  mother's  money,  for  she  had  none  above  her  living;  and,  be- 
sides, never  in  her  life-time  claimed  to  have  furnished  money  to  him  to  make 
this  payment.  We  must  conclude  that  W.  D.  Freeman  made  this  payment 
with  his  own  money. 

As  to  the  first  or  cash  payment,  the  equities  are  with  the  appellants,  Rob- 
•ert  F.  Russell  and  otliers;  and  as  to  the  last  payment,  the  equities  are  with 
the  appellees,  Julia  C.  Marchbanks  and  others. 

The  decree  of  the  court  below  is  therefore  affirmed,  and  the  costs  of  this 
.appeal  will  be  against  appellants,  Russell  et  al. 


Hbnrt  9.  Allien  and  others. 
{Supreme  OouH  of  Arhantcu,    April  29,  1887.) 
1.  Appeal— Rxvixw— Facts. 

Where  the  facts  of  a  case  arefWrly  sabmitted  to  a  Jury,  under  proper  instmctlom 
from  the  court,  an  appellate  court  will  not  disturb  the  conclosions  of  the  Ju5 
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2.  CoiTTRAOT— TTiiBioinED  Inbtbumest— EviDmroB. 

In  an  action  to  reooyer  a  balance  claimed  npon  a  parol  contract  for  the  building 
of  certain  houses,  in  which  defense  was  made  as  to  the  terms  of  the  contract,  the- 
plaintifib  offered  in  evidence  a  written  instrument,  purporting  to  set  oat  the  con- 
ditions of  the  contract,  which  instrument  was  si^ed  by  the  plaintifiB,  and  was  in 
the  handwriting  of  the  defendant,  but  was  not  signed  by  him  otherwise  than  the- 
writing  of  his  name  in  the  body  of  the  paper.  Meld,  that  such  writing  related  di- 
rectly to  the  matter  in  issue,  and  was  properly  admitted  in  evidence. 

Appeal  from  circuit  court.  Miller  county. 

U.  M.  &  Q.  B.  RosBy  for  appellant.    Soott  &  Jones,  for  appellees. 

Saundebs,  Special  Judge.  H.  J.  Allen  &  Bros,  sued  Frank  M.  Henry,  !&• 
the  Miller  circuit  court,  for  an  alleged  balance  due  on  a  contract  for  the  erec- 
tion of  a  block  of  brick  buildings  in  Queen  City,  Texas.  The  complaint  set 
out  the  contract  and  cause  of  action  as  resting  in  parol.  The  defendant  an- 
swered, denying  the  contract  as  stated  by  plaintiffs,  and  averred  that  he  was 
jointly  interested  in  the  contract  to  build  the  houses  with  Allen  Bros.,  and 
that  the  contract,  though  made  in  the  name  of  Allen  Bros.,  was  for  his  bene- 
fit, as  one  of  the  parties  to  perform  the  work,  though  one  of  the  houses  was 
to  be  erected  for  him.  Whatever  of  truth  there  may  be  in  the  contention  of 
the  appellant  as  to  this  anomalous  position  occupied  by  him,  the  facts  were- 
all  fairly  submitted  to  the  jury  under  proper  instructions  from  the  court,  and 
this  court,  under  well-established  principles,  will  not  disturb  the  conclusions 
of  the  jury.    HiU  v.  Fellows,  25  Ark.  11;  Carroll  v.  Bowler,  40  Ark.  168. 

During  the  progress  of  the  trial,  what  appears  to  have  been  an  unexecuted, 
written  contract  between  the  plaintiffs,  Allen  &  Bros.,  and  the  parties  inter- 
ested in  the  buildings  as  owners,  purporting  to  set  out  the  terms  and  condi- 
tions of  the  contract,  was  offered  in  evidence  by  the  appellees.  The  appellant 
objected,  and  over  his  objections  the  court  permitted  the  introduction  of  this 
instrument  as  evidence.  This  objection  and  exception  of  the  appellant  was 
carried  into  the  motion  for  new  trial,  and  is  urged  before  this  court  as  ground 
for  reversal  of  the  judgment.  It  was  admitted  on  trial  that  this  contract  was 
written  by  the  appellant  himself,  and  his  name  appears  in  the  body  of  the  in- 
strument as  one  of  the  parties  contracting  to  pay  Allen  &  Bros,  for  the  build- 
ings. It  was  signed  by  Allen  &  Bros.,  and  also  by  two  of  the  parties  con- 
tracting to  have  said  work  performed,  but  not  signed  by  the  appellant  other- 
wise than  the  signature  or  name  in  the  body  of  Uie  instrument,  and  there 
was  no  proof  as  to  its  complete  execution  by  delivery  and  acceptance  of  the 
parties.  The  question  at  issue  was  whether  the  appellant,  Henry,  had  con- 
tracted jointly  with  others  to  pay  the  appellees,  Allen  &  Bros.,  for  the  build- 
ings erected  as  stated  in  the  complaint,  or  whether  he  was  one  of  the  parties 
contracting  to  do  the  work,  and  build  the  houses,  as  set  up  in  his  answer. 
It  was  admitted  that  the  appellant  drew  the  instrument,  and  its  object  and 
purpose  was  necessarily  to  set  out  the  subject-matter  of  the  contract,  the  con- 
tracting parties,  and  their  relations  to  each  other,  in  the  contract.  As  evi- 
dence, its  bearing  was  directly  upon  the  issue  involved,  and  was  a  statement 
in  writing  of  the  fact  at  issue  made  at  the  time,  and  on  the  subject  in  dispute, 
by  the  parties  contracting,  and  was  properly  given  in  evidence  to  the  jury. 

We  find  no  error  in  the  instructions  of  the  court,  and  the  judgment  is  in. 
all  things  affirmed. 


Mensino  v.  Engelke. 

{Supreme  OouH  qf  Texat.    March  22,  1S87.) 

GABHisHmKT—PLKDGiB— Bights  or  Crbditob. 

A.,  a  cotton  buyer  for  eastern  purchasers,  agreed  with  E.  that  the  latter  should 
cash  his  (A.'s)  drafts,  drawn  on  the  eastern  purchasers,  and  hold  the  cotton  pur- 
chased as  security.  A  judgment  creditor  of  A.  garnished  £.  Hetd^  that  the  most 
that  the  credilor  could  claim  from  E.  was  the  excess  of  the  proceeds  of  the  sale, 
of  the  cotton  oyer  and  above  the  amount  paid  on  account  of  A.'s  drafts. 
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2.  8amk— Saijb  bt  Plkdoxb. 

Under  the  oontraot  between  A.  and  E.,  the  latter  had  a  lien  on  the  ootton  for  ad- 
yanoementB  made  by  him,  and  the  right  to  ship  it  east  for  sale  sabject  to  his  lien ; 
and  the  fact  that  the  ootton  might  have  sold  for  a  higher  price  in  the  local  (Texas) 
market  than  it  realized  In  the  east  does  not  render  him  liable  to  the  garnishing 
creditor  for  the  difference. 

8.  Baku— Fbaud—Syidbnox. 

E.  failed  to  preserve  the  weights  and  grades  of  the  cotton  shipped  by  him,  by 
which  he  might  have  shown  that  it  was  sold  for  a  fair  price,  and  tnat  none  of  its 
proceeds  belonged  to  A.  on  a  settlement.  Held,  thafrthe  failure  to  do  so  is  no  evi' 
dence  of  an  intention  on  his  part  to  assist  A.  to  defraud  his  creditors. 

4.  Bams— Attobkby's  Fss. 

As  the  contract  made  attorney's  feee  incurred  by  E.,  on  account  of  the  transac 
tion,  a  charge  against  the  cotton,  no  objection  could  be  made  to  the  payment  by  E^ 
of  $100  to  his  attorney  for  defending  bim  in  this  action. 

Appeal  from  Washington  county. 

Saylea  eft  Bcuaettf  for  appellant.    /.  T,  8toearingen,  for  appellee. 

WiLUX,  G.  J.  The  appellant,  Mensing,  being  a  judgment  creditor  of  Will' 
iam  Azer,  sued  out  a  writ  of  garnishment  against  the  appellee,  F.  A.  Engelke. 
The  garnishee  denied  indebtedness  to  Axer,  or  possession  of  any  of  his  effects, 
and  this  answer  was  contested  by  the  appellant.  The  cause  was  tried  by  the 
court  without  a  jury,  and  judgment  rendered  for  the  garnishee,  and  from  thi» 
judgment  Mensing  appealed. 

The  writ  of  garnishment  was  served  upon  Engelke,  April  18,  1879,  andhis^ 
answer  was  filed  on  September  5, 1879,  which  was  the  return-day  of  the  suc- 
ceeding court.  On  October  1, 1879,  Axer  and  Engelke  entered  into  an  agree- 
ment of  which  the  following  is  a  copy: 

"27««  State  ofTeaxis,  County  cf  Washington — es. :  This  memorandum  of 
contract,  this  day  made  and  entered  into  by  and  between  Wm.  Axer  of  the- 
first  and  F.  A.  Engelke  of  the  second  part,  wicnesseth:  Whereas,  the  said 
Wm.  Axer  desires  to  continue  his  business  as  cotton*buyer  in  the  city  of 
Brenham,  state  and  county  aforesaid,  upon  orders  and  for  account  of  eastern 
purchasers,  and  desires  to  realize  in  Brenham  upon  drafts  drawn  by  him  upon 
his  principals  (for  whom  he  may  purchase)  against  the  cotton  so  purchased  *r 
and  whereas,  to  facilitate  the  said  Axer  in  his  said  purchases  as  aforesaid,  the 
said  F.  A.  Engelke  has  consented  to  cash  such  drafts  as  said  Axer  may  from 
time  to  time  draw  against  cotton  purchased  for  eastern  buyers  by  said  Axerr 
Kow,  therefore,  in  consideration  of  the  premises,  and  to  fully  secure  and  in- 
demnify the  said  F.  A.  Engelke  against  loss  by  reason  of  advancing  money 
upon  such  drafts  as  are  alK»ve  contemplated,  or  any  other  loss,  damage,  ex- 
pense, or  cost,  including  counsel  fees,  incurred,  or  that  may  be  incurred,  by 
reason  of  the  transactions  herein  contemplated,  or  connected  therewith,  or 
in  any  manner  arising  therefrom,  it  is  hereby  agreed  (1)  that  the  said  AYm, 
Axer  shall  deliver  to  the  said  F.  A.  Engelke,  at  Brenham,  all  and  every  the 
cotton  so  purchased  and  paid  for  with  money  drawn  from  him,  said  Engelke, 
on  drafts  upon  dealers  for  whom  said  Axer  so  purchases,  and  the  said  cotton 
so  delivered  shall  be  and  remain  the  property  of  said  Engelke,  and  in  his  pos- 
session and  absolute  control,  until  the  payment  of  all  such  drafts  as  are  here- 
inbefore referred  to.  (2)  In  addition  to  the  delivery  and  possession  of  the 
cotton  as  above  provided  for,  and  as  still  further  security  to  the  said  F.  A. 
Engelke  against  the  losses,  costs,  and  expenses  as  herein  above  mentioned,  or 
that  might  or  may  arise  from  failure  of  said  Axer's  principals,  or  from  depre- 
ciation in  the  value  of  cotton  or  loss  thereof  by  accident,  fire,  or  any  other 
contingency,  it  is  hereby  stipulated  and  agreed  that  any  and  all  balance  at  any 
time  due  said  Axer  on  bank  account  with  said  Engelke  is  hereby  hypothe- 
cated to,  and  may  be  held  by,  said  Engelke  until  all  amounts  between  said 
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Axer  and  said  Engelke  shall  have  been  fully  settled,  and  all  drafts  cashed  as 
above  mentioned  shall  have  been  paid. 

"Witness  my  hand  the  first  day  of  October,  1878, 

[Signed]  ^William  Axes. 

**P.  A.  Ekoklkb." 

The  Judge  below  found,  as  conclusions  of  fact,  that  between  the  eighth  of 
April  and  the  fifth  of  September,  1879,  Enselke  had  in  his  hands  1,421  bales 
of  cotton,  bought  by  Axer  and  paid  for  by  Engelke,  he  holding  the  cotton  as 
security  for  the  money  advanced;  that  aU  of  said  cotton,  except  six  bales,  was 
sold  by  the  concurrent  action  of  Axer  and  Engelke  at  private  sale,  without 
any  notice  to  Mensing;  that  the  cotton  was  sold  for  its  fair  value  in  the  mar- 
ket at  the  time  of  the  sale;  that  the  amount  for  which  said  cotton  was  sold, 
including  the  six  bales  on  hand  on  the  fifth  of  September,  1879,  was  insuffi- 
cient  to  repay  Engelke  the  money  he  had  advanced  on  the  cotton;  that  the. 
transactions  between  Engelke  and  Axer  were  all  had  under  the  written  agree- 
ment.   Upon  these  findings  he  discharged  the  garnishee. 

If  the  garnishee  was  not  indebted  to  Axer,  and  had  no  effects  of  his  in  pcs- 
session  when  the  garnishment  was  served,  or  from  that  time  continuously 
-down  to  and  including  the  date  of  filing  the  answer,  he  was,  of  course,  prop- 
erly discharged.  Whether  Engelke  owed  Axer,  or  had  property  of  his  in  pos- 
session daring  such  time,  must  be  determined  by  the  nature  of  the  contract 
between  them,  and  their  course  of  dealing  under  it,  both  before  and  after  the 
writ  was  served.  It  is  a  cardinal  principle  in  the  law  of  garnishment  that 
the  service  of  the  writ  cannot  have  the  effect  of  changing  the  nature  of  a  con- 
tract between  the  defendant  and  the  garnishee.  Baltimore  d  0.  JR.  Co.  v. 
WheeleVf  18  Md.  872.  The  attaching  creditor  stands  upon  no  higher  footing 
than  his  debtor  in  relation  to  the  garnishee,  and  cannot  compel  the  latter  to 
violate  his  contract  for  the  purpose  of  creating  a  fund  for  the  benefit  of  the 
plaintiff  which  would  not  exist  in  case  the  contract  were  faithfully  carried  out 
according  to  its  terms  and  its  true  intent  and  meaning.  Baugh  v.  KirkpaU 
rie;^,  54Pa.St.  84. 

Whatever  contract  existed  between  Axer  and  Engelke,  as  to  the  purchase 
and  shipment  of  cotton,  and  the  disposition  of  its  proceeds  at  the  time  the 
garnishment  was  served,  could  still  exist  notwithstanding  the  garnishment; 
and  unless,  in  the  legitimate  performance  of  such  contract,  Engelke  be- 
came indebted  to  Axer,  or  became  in  possession  of  effects  belonging  to  him, 
subject  to  garnishment,  he  could  not  be  charged  as  garnishee.  No  fraud 
would  be  perpetrated  against  the  plaintiff,  no  money  or  other  effects  belong- 
ing to  his  debtor  placed  beyond  his  reach,  by  the  act  of  the  garnishee.  The 
contract  in  question  contemplated  a  purchase  by  Axer  of  cotton  upon  orders 
and  for  account  of  eastern  purchasers.  This  shows  that  the  purchases  were 
to  be  made  by  Axer  as  agent  for  other  parties.  Indeed,  the  eastern  pur- 
chasers are  denominated  his  principals  in  the  contract  itself.  Axer^s  drafts 
upon  his  principals  were  to  be  cashed  by  Engelke,  and  the  cotton  bought 
was  to  "remain  the  property  of  said  Engelke,  and  in  his  possession  and 
absolute  control,  until  the  payment  of  all  such  drafts  as"  Axer  might  thus 
draw  upon  his  principals.  To  put  the  most  favorable  construction  possi- 
ble for  the  appellant  upon  this  provision,  it  gave  Engelke  a  lien  upon  the 
ootton  thus  bought  and  in  his  possession  till  the  money  advanced  by  him 
should  be  refunded.  The  most  that  could  be  claimed  by  the  appellant  wa.<« 
that  the  excess  of  the  proceeds  of  the  cotton  in  the  hands  of  Engelke,  over 
and  above  sufficient  to  satisfy  his  lien  upon  the  same,  should  be  appropriated 
to  the  payment  of  his  judgment.  Indeed,  there  are  numerous  decisions  to  the 
effect  that  under  such  circumstances,  the  property  is  not  subject  to  garnlsh- 
/nent  at  all  in  the  hands  of  the  lienholder.  See  Badlam  v.  Tucker,  1  Pick. 
389,  and  otlier  authorities  cited  in  note  2  to  section  539,  Drake,  Att}u;hm. 

But,  as  this  is  a  case  where  the  property  in  the  hands  of  the  garnishee  was 
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to  be  sold  to  pay  the  debt  for  which  it  was  pledged,  the  excess  of  the  proceeds 
of  sale  above  the  amount  necessary  to  satisfy  the  lien  may  be  considered  as 
subject  to  garnishment.  The  evidenoe  abundantly  proved  that  Engelke  was 
at  no  time  behind  with  Axer  on  account  of  cotton  transactions  occurring  un- 
der the  contract.  The  only  question  then  is,  was  the  contract  faithfully  car- 
xied  out  after  the  service  of  the  writ  of  garnishment? 

As  to  this  the  plaintiff  says,  firatf  that  the  contract  did  not  provide  that  the 
cotton  was  to  be  shipped  to  eastern  purchasers,  but  that  it  was  to  remain  in 
the  hands  of  Engelke  as  a  pledge  for  the  money  advanced  by  him  upon  it.  If 
we  look  at  the  object  of  the  contract,  and  the  manner  in  which  the  money  to 
repay  Engelke's  advances  was  to  be  raised,  no  other  construction  can  be  given 
to  the  instrument  except  that  the  cotton  should  be  shipped  to  the  north  sub- 
ject to  the  order  of  Engelke,  and  for  his  benefit.  The  object,  as  stated,  was 
to  furnish  Axer  mon^  to  pay  for  cotton  bought  for  his  eastern  principals, 
and  drafts  were  to  be  drawn  by  hin^  upon  his  principals  against  the  ootV>n  so 
purchased.  How  this  could  be  done  without  a  shipment  of  the  cotton  to  the 
purchasers,  who  were  to  pay  Axer's  drafts,  is  not  apparent.  It  could  not 
certainly  be  done  otherwise,  unless  these  purchasers  constituted  Engelke 
their  agei^t  to  hold  the  cotton  for  them,  and  treated  Its  delivery  to  him  as  a 
delivery  to  themselves;  which  in  view  of  the  evidence,  the  nature  of  the  con- 
tract, and  the  relation  which  the  parties  to  it  bore  to  these  purchasers,  is  un- 
reasonable. To  carry  out  the  spirit  of  the  contract,  a  shipment  to  northern 
purchasers  was  necessary,  and  a  consent  of  both  was  essential  to  any  other 
dLsposition  of  the  cotton.  This,  too,  was  the  construction  placed  upon  the 
contract  by  the  parties  themselves  from  the  time  it  was  made  down  to  the 
filing  of  the  garnishee's  answer.  The  cotton  purchased  by  Axer  with  the 
money  of  Engelke  was  always  shipped  to  the  persons  for  whom  it  was  pur- 
chased, unless  by  mutual  consent  of  Axer  and  Engelke  it  was  sold  in  the  home 
market,  and  then  Engelke  got  the  sole  benefit  of  tiie  purchase  money,  and  the 
northern  purchasers  received  other  cotton  in  its  stead.  Axer  had  no  right  to 
compel  Engelke  to  hold  it;  if  so,  the  fall  in  the  price,  or  the  accumulated  in- 
terest upon  the  money  advanced,  or  the  rise  in  freights,  might  have  reduced 
the  value  of  the  property  as  a  security  to  Engelke.  So  long  as  Engelke  com- 
plied with  the  spirit  of  his  agreement,  and  paid  over  the  money  necessary  to 
buy  the  cotton,  he  had  the  right  to  dispose  of  it  in  the  manner  contemplated 
by  the  agreement,  in  order  to  have  the  purchase  money  refunded,  together 
with  his  charges  for  advances,  the  expenses  paid  by  him,  and  the  premium 
upon  exchange,  which  was  one  of  the  principal  if  not  the  main  source  from 
which  he  derived  any  profit  from  such  transactions.  Axer,  at  least,  could 
not  force  him  to  do  otherwise  with  the  cotton  without  tendering  him  every- 
thing due,  or  to  fall  due,  upon  it  if  shipped,  and  the  plaintiff  was  in  no  better 
position  in  this  respect  than  was  Axer. 

2.  But  the  appellant  says  that,  at  the  time  some  of  the  sales  of  shipments 
north  were  made,  cotton  was  worth  more  in  Brenham  than  in  the  places  where 
it  was  sold,  and  Ei^elke  was  bound  to  sell  at  Brenham  for  the  protection  of 
the  plaintiff.  The  plaintiff  had  no  greater  rights  in  the  cotton  than  Axer  had, 
and  he  could  not  have  compeUed  Engelke  to  sell  at  home,  as  we  have  seen, 
at  least  without  tendering  him  expenses,  and  all  profits  which  he  could  reason- 
ably reap  from  a  sale  of  the  cotton  in  foreign  markets.  Nothing  of  this  sort 
was  done  by  the  plaintiff;  but  his  contention  is  that,  as  successor  to  the  rights 
of  Axer,  he  could  compel  the  garnishee  to  acquaint  himself  with  the  state  of 
the  market,  and  sell  when  he  could  sell  highest,  and  pay  over  whatever  would 
have  been  coming  to  the  defendant,  in  case  of  such  sale*  to  the  plaintiff, 
though  the  garnishee  might  lose  thereby,  when  he  would  not  have  lost  in  ful- 
filling his  contract  as  made  by  him.  Axer  having  no  right  to  change  the 
contract  without  the  garnishee's  consent,  the  plaintiff  could  not  do  so.  The 
change  proposed  would  have  made  Engelke  the  recipient  of  cotton  from  Axer 
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belonging  to  northern  purchasers,  and  bought  by  Axer  upon  their  orders,  for 
the  purpose  of  applying  a  portion  of  it  to  the  payment  of  the  plaintiff^s  debt, 
and  thereby  to  suffer  a  loss  not  contemplated  by  the  contract.  It  would  have 
compelled  him  to  violate  the  spirit  and  meaning  of  his  contract,  to  the  injury 
of  himself  and  the  owner  of  the  cotton,  to  make  a  profit  for  Axer  to  be  reaped 
by  the  plaintiff  in  garnishment.  This  does  not  seem  reasonable,  and  there  is 
no  law  for  it,  so  far  as  we  can  discover.  But,  if  the  plaintiff's  position  were 
correct,  we  cannot  see,  upon  a  close  examination  of  the  evidence,  making  al- 
lowances for  the  advances  in  the  price  of  cotton,  the  price  of  freights,  and 
other  expenses  attendant  upon  its  shipment,  that  the  cotton  did  not  bring  its 
full  value  at  the  time  it  was  sold  in  the  northern  markets. 

3.  The  plaintiff  says  that  it  was  the  duty  of  the  garnishee  to  preserve  the 
weights  and  grades  of  the  cotton  bought  and  shipped,  in  order  to  show  that 
it  was  sold  for  a  fair  price,  and  that  none  of  its  proceeds  in/the  hands  of  En- 
gelke  belonged  to  Axer.  He  claims  that  the  failure  to  do  so  is  evidence  of 
an  intention  on  the  part  of  Engelke  to  assist  Axer  in  an  attempt  to  defraud 
his  creditors.  We  do  not  so  regard  it.  It  was  shown  that  the  cotton  was 
bought  for  northern  purchasers  on  orders,  and  belonged  to  them  subject  to 
such  claim  as  Engelke  had  against  it  by  reason  of  his  advancing  thp  purchase 
money.  The  only  object  in  knowing  the  grade  or  class  of  the  cotton  was  to 
ascertain  its  value.  But  what  difference  would  it  have  made,  under  the  cir- 
cumstances, whether  it  was  of  one  value  or  another?  The  very  cotton  bought 
went  north,  and  brought  its  full  value  there,  and  yet  not  enough  to  more 
than  pay  what  was  due  upon  it  to  Engelke.  If  Axer  drew  upon  Engelke  for 
more  than  the  cotton  was  worth,  (which  was  not  shown  to  be  the  case,)  the 
money  was  paid  to  the  owners  of  the  cotton,  and  not  to  him.  If  they  allowed 
him  to  take  any  of  the  proceeds  of  the  drafts,  it  was  their  fraud,  and  not 
Engelke's;  and,  if  it  were  committed,  it  was  within  the  power  of  the  plaintiff 
to  prove  it  by  the  owners,  and  no  attempt  to  make  this  proof  was  made.  It 
was  to  the  garnishee's  interest  to  see  that  he  paid  no  more  for  the  cotton  than 
it  was  worth.  The  payment  of  more  would  have  been  a  fraud  upon  himself. 
He  shows  that  he  was  sufficiently  watchful  of  his  own  interest  to  prevent 
this  fraud;  and,  it  not  being  shown  that  the  plaintiff  was  defrauded  by  a 
failure  to  preserve  a  statement  of  weights  and  classification  of  the  cotton,  the 
court  below  properly  refused  to  find  to  that  effect. 

4.  The  plaintiff  complains  that  the  garnishee  paid  out,  pending  the  garnish- 
ment, certain  sums  of  money  for  the  benefit  of  Axer,  not  coming  within  the 
scope  of  the  contract,  and  that  for  these  he  should  be  held  liable.  So  far  as 
the  $100  paid  Swearingen  is  concerned,  that  was  shown  to  have  been  paid  on 
his  fee  for  representing  the  garnishee  in  this  case.  The  contract  makes  attor- 
ney's fees  a  charge  against  the  cotton.  There  was  no  objection  to  such  an 
agreement  at  the  time  it  was  made,  and  hence  to  carrying  it  out  after  the  gar- 
nishment was  served.  But  it  is  a  sufficient  answer  to  the  objections  made  to 
all  these  payments  that  it  is  not  shown  that  they  came  out  of  the  proceeds  of 
the  cotton.  It  is  not  made  to  appear  that,  at  the  time  they  were  made,  the 
garnishee  was  indebted  to  Axer  in  any  amount  whatever,  or  that  subsequent 
proceeds  of  the  cotton  went  towards  their  payment.  On  the  contrary,  it  does 
appear  that  large  sums  of -money  were  paid  by  Axer  to  Engelke  to  make  good 
his  account,  and  that  these  were  in  excess  of  what  Engelke  had  paid  out  for 
his  benefit.  The  garnishee,  therefore,  did  not  pay  any  debt  or  deliver  any 
effects  to  Axer  pending  the  garnishment.  The  sums  advanced  to  pay  these 
small  bills  were  loans  which  the  garnishee  might  lawfully  make,  provided 
they  were  not  to  come  out  of  the  cotton,  and  they  cannot  be  construed  as  hav- 
ing done  so,  when  more  than  the  amount  of  these  loans  was  paid  back  in 
money.  The  plaintiff  has  not  had  his  rights  acquired  by  the  garnishment  in- 
terfered with  in  the  least  by  these  transactions,  and  hence  has  no  right  to 
complain.    It  follows  from  what  we  have  said  that  the  court  has  not  erred  in 
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its  condusions,  nor  in  failing  to  find  upon  the  issues  submitted  by  the  plain- 
tiff, as  there  was  no  evidence  to  warrant  them.  The  plaintiff's  theory  of  thia 
case  would  make  the  garnishee  an  insurer  of  the  price  of  cotton  liable  to  fluc- 
tuations; a  dealer  in  it  to  such  an  extent  as  to  seU  it  when  it  could  be  best 
Bold,  in  order  to  raise  a  fund  for  the  plaintiff,  though  the  garnishee  should  be 
the  sufferer  thereby;  a  guarantor  of  the  good  faith  of  other  parties  dealing 
with  the  defendant;  and,  finally,  would  prohibit  the  garnishee  from  any 
money  transactions  with  the  defendant,  though  they  did  not  deprive  the  plain- 
tiff of  any  fund  upon  which  he  had  a  claim  by  reason  of  his  garnishment. 
We  do  not  think  the  law  requires  any  such  duties  of  the  garnishee,  or  imposes 
any  such  restrictions  upon  him. 

We  think  the  judgment  below  is  correct,  and  it  is  affirmed. 


City  of  Waxahaghiib  v.  Bbown  and  others. 

(aupreuM  Oowrt  of  2V»u.    March  22, 1887.) 

1.  Municipal  Cobporations— Bond»— Sohoolb. 

Kev.  St.  Tex.  art.  3783,  authorlzee  the  ooundl  or  board  of  aldermen  of  anvcityor 
town  to  pass  such  ordinances,  not  Inconsistent  with  the  constitatlon  and  laws,  as 
may  be  necessary  to  establish  and  maintain  firee  schools,  purchase  building  sites, 
and  construct  school-houses.  Seld^  that  this  article  does  not  confer  on  a  town,  which 
has  taken  charge  of  its  free  schools,  power  to  purchase  school  buildings,  and  issue 
bonds  in  payment  thereof. 

2.  Sam]&— Indsbtbdnebs— Bailboad  Bohdb. 

Rev.  St.  Tex.  arts.  419,  420,  authorize  dties  to  issue  bonds  to  pay  off  their  existing 
or  future  debts  incurred  In  improving  pubUc  markets,  streets,  erecting  city  halls, 
hospitals,  water-works,  etc.,  but  pro^de  that  the  amount  of  bonds  issued  shall  not 
exceed  6  per  cent,  of  the  value  of  the  city's  taxable  property.  Bdd^  that  in  ascer- 
taining the  amount  of  bonds  outstanding,  those  issued  in  aid  of  a  railroad  are  to  be 
included,  and  a  sum  of  money  in  the  city  treasury  applicable  to  the  bonds  could 
not  properly  be  deducted. 

Appeal  from  Ellis  county. 

M.  B.  Templeton,  for  appellant.    8eth  STiepard,  for  appellees. 

Gatnes,  J.  The  leading  question  in  this  case  is,  did  the  town  of  Waxa- 
hachie,  at  the  time  the  contract  here  sought  to  be  enforced  was  entered  into, 
have  the  power  to  create  an  indebtedness  for  the  purchase  of  a  school-house, 
and  to  issue  bonds  therefor?  The  corporation  was  then  organized  and  per- 
forming its  functions  under  a  charter  granted  by  a  special  act  of  the  legisla- 
ture passed  April  28, 1871.  The  sections  of  this  act,  which  define  the  powers 
of  the  town  and  of  its  board  of  aldermen,  are  as  follows : 

^'Section  1.  Be  it  enacted  by  the  legislature  of  the  state  of  Texas  that  the 
citizens  of  the  town  of  Waxahachie,  in  Ellis  coimty,  be,  and  they  are  hereby, 
declared  a  body  corporate  and  politic,  and,  under  the  style  of  the  'Town  of 
Waxahachie,'  may  sue  and  be  sued  in  all  courts  and  suits  whatever,  and  may 
purchase,  hold,  and  convey  any  real  or  personal  estate  within  the  limits  of 
said  town,  and  may  have  a  corporate  seal." 

''Sec.  13.  That  the  mayor  and  aldermen  shall  have  the  power  to  enact  such 
by-laws  and  ordinances,  for  the  government  of  said  corporation,  and  for  the 
quiet,  peace,  good  order,  and  happiness  of  the  citizens  of  the  same,  not  incon- 
sistent with  the  laws  of  the  state,  as  may  be  deemed  proper;  and  may  impose 
fines  and  penalties  for  the  violation  of  the  same,  and  not  to  exceed  one  hun- 
dred dolliurs  in  any  one  case. 

''Sec.  14.  That  the  mayor  and  aldermen  shall  have  and  exercise  control  over 
the  public  square,  streets,  sidewalks,  and  roads  within  said  corporation. 

"Sec.  15.  That  the  board  of  aldermen  shall  have  power  to  levy  and  provide 
for  the  collection  of  an  ad  valorem  tax  on  property  situated  in  said  corpora- 
tion, taxable  by  the  general  law  of  the  state;  and  also  the  power  to  levy  and 
collect  a  poll-tax,  not  to  exceed  one  dollar  each,  on  all  male  persons  of  said 
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corporation  over  the  age  of  twenty-one  years,  which  tax  shall  be  collected  ia 
such  manner  as  may  be  provided  by  the  by-laws  of  said  corporation:  provided,, 
said  ad  valorem  tax  shall  not  exceed  one-half  of  one  per  centum  on  the  value 
of  the  property  taxed,  and  that  it  shall  require  the  vote  of  two-thirds  of  the- 
members  of  the  board  of  aldermen  to  levy  such  tax,  and  the  same  shall  be 
done  at  a  regular  meeting  of  the  board. 

*'Sec.  16.  That  the  board  of  aldermen  shall  have  the  power  to  license,  tax». 
and  regulate  hawkers,  peddlers,  auctions,  theatricals,  and  other  exhibitions, 
shows,  and  amusements,  billiard  tables,  nine  and  ten  pin  alleys,  groceries^ 
tippling-houses,  and  dram-shops,  and  to  determine  the  amount  of  tax  upon 
the  same,  and  to  suppress  gaming  or  gambling-houses,  by  whatever  descrip* 
tion  known,  and  all  disorderly  houses." 

We  do  not  understand  it  to  be  seriously  claimed  that  the  authority  to  make 
the  contract  in  question  is  derived  from  these  provisions.  But  in  1884,  the 
town,  by  a  vote  of  the  people,  availed  itself  of  the  right  granted  by  the  act  of 
April  3, 1879,  (Laws  16th  Leg.  76,)  and  took  exclusive  control  of  the  public 
schools  within  its  limits.  Subsequently,  in  the  same  year,  (1884,)  the  agree- 
ment for  the  purchase  of  the  school  property  and  building  tnen  belonging  to 
appellees  was  made  between  them  and  the  school  trustees,  and  was  ratified  by 
an  ordinance  duly  passed  by  the  board  of  aldermen  of  the  town.  Now,  it  is 
contended  that,  after  having  assumed  control  of  its  public  schools,  the  town 
of  Waxahachie  had  power,  not  only  to  purchase  building  sites,  uid  to  con- 
struct school-houses,  and  hence  to  purchase  a  site  with  a  building  already 
erected,  but  also  to  create  a  debt,  and  to  issue  bonds  in  consummation  of  the 
transaction.  The  provision  of  the  law  from  which  it  is  claimed  that  this  au- 
thority is  derived  is  as  follows:  "The  council  or  board  of  aldermen  of  any 
such  city  or  town  *  *  *  are  furthermore  authorized  to  pass  such  ordinances^ 
rules,  and  regulations,  not  inconsistent  with  the  constitution  and  laws,  as  may 
be  necessary  to  establish  and  maintain  free  schools,  purchase  building  sites, 
construct  school-houses,  and  generally  to  promote  free  public  education  within 
the  limits  of  their  respective  cities  or  towns."    Rev.  St.  art.  3783. 

Construing  this  enactment,  this  court  held  in  Dtoyer  v.  Hackworth,  57  Tex» 
245,  that,  when  a  town  or  city  had  voted  to  take  charge  of  its  free  schools, 
school-houses  within  the  city  became  public  buildings,  within  the  meaning  of 
the  law,  which  provided  for  a  tax  of  one-fourth  of  1  percent,  for  the  erection 
of  public  buildings.  That  suit  was  brought  to  enjoin  the  collection  of  certain 
taxes  levied  by  the  city  council  of  the  city  of  Brenham,  which  was  incorpo* 
rated  under  a  special  charter,  authorizing  the  levy  of  a  tax  for  public  build- 
ings, and  also  an  issue  of  bonds  for  general  purposes  to  a  limited  amount. 
The  only  proposition  dedudble  from  that  decision  which  assists  us  in  the  de- 
termination of  the  present  case  is  that  if  a  town  or  city  has  assumed  control 
of  its  public  schools,  and  has  the  power  to  levy  a  tax  for  the  erection  of  pub- 
lic buildings  generally,  a  levy  for  the  purpose  of  building  school-houses  is 
valid.  The  statutes  relating  to  the  management  of  free  schools,  by  towns 
and  cities,  authorize  a  special  tax  for  their  support  by  a  vote  of  the  tax-pay* 
ers,  but  do  not  authorize  such  tax  specifically  for  school-houses;  and  section 
9  of  article  8  of  the  constitution,  as  amended,  would  seem  merely  intended  as 
a  limitation  of  the  extent  of  taxation,  and  in  itself  not  a  self-executing  grant 
of  power.  It  may  be  seriously  doubted,  therefore,  whether  the  town  of  Wax- 
ahachie, and  other  towns  with  like  charters,  had  any  authority  to  levy  a  tax 
for  this  purpose.  But,  if  the  town  had  the  power  to  create  a  bonded  indebt* 
edness,  it  might  be  made  chargeable  upon  its  general  funds.  Therefore  the 
question  is  not  necessarily  involved  in  the  detennination  of  this  case,  and  we 
do  not  feel  called  upon  to  decide  it.  Article  420  of  the  Bevised  Statutes  con- 
fers authority  upon  cities  organized  under  the  general  laws  to  purchase  sites, 
and  erect  public  buildings,  and  to  issue  bonds  for  that  purpose.  Similar  pro- 
visions may  doubtless  t>e  found  in  the  special  charters  of  other  cities  in  the 
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State,  but  no  such  power  is  given  to  towns  under  the  general  laws;  and  it 
maj  be  doubted  whether  such  power  has  been  given  to  anj  town  by  special 
charter.  The  question,  therefore,  recurs,  does  the  provision  in  artide  8783 
of  the  Revised  Statutes,  (which  we  have  quoted,)  in  the  absence  of  an  express 
statutory  provision  conferring  the  power  to  create  debts,  authorize  towns, 
which  have  taken  charge  of  their  free  schools,  to  issue  bonds  for  the  purchase 
<^  school  buildings? 

In  Robertgon  v.  BreecUove,  61  Tex.  816,  it  was  held,  in  effect,  that  commis- 
sioners* courts,  though  charged  with  the  duty  of  providing  court-houses, 
could  not  issue  bonds  for  that  purpose,  in  the  absence  of  an  express  legisla- 
tive grant;  but  left  it  an  open  question  whether  a  different  rule  might  not 
apply  to  municipal  corporations  proper.  The  opinion  in  that  case  recognizes 
the  conflict  between  the  authorities  upon  the  latter  question.  A  discussion 
of  these  authorities,  however,  would  lesd  to  no  profitable  result  at  this  time, 
since,  in  our  opinion,  the  provisions  of  our  constitution  and  statutes,  relating 
to  the  power  of  municipal  corporations  to  levy  taxes  and  to  create  debts,  are 
decisive  of  the  point  now  before  us. 

Article  11  of  the  constitution,  in  so  far  as  it  refers  to  towns:  and  cities,  is  prin- 
cipally devoted  to  a  careful  restriction  upon  these  powers.  As  to  towns,  there 
is  no  provision  indicating  any  authority  to  create  a  debt,  nor  any  to  issue  bonds, 
except,  possibly,  for  the  purpose  of  paying  any  indebtedness  whidi  had  ac- 
crued up  to  the  time  the  constitution  went  into  effect.  Const,  art.  11,  §  6. 
By  section  5,  the  power  of  annual  taxation  in  cities  having  over  10,000  in- 
habitants is  limited  to  2^  per  cent,  of  its  taxable  property,  and  the  amount  of 
indebtedness  authorized  to  be  incurred  is  correspondingly  restrained,  by  the 
declaration  that  no  debt  shall  be  created  ''unless  at  the  same  time  provision 
be  made  to  assess  and  collect  annually  a  sufficient  tax  to  pay  the  interest 
thereon,  and  create  a  sinking  fund  of  at  least  2  per  cent,  thereon."  A  like 
restriction  is  placed  upon  cities  upon  the  coast,  in  regard  to  the  indebtedness 
authorized  to  be  contracted  for  the  construction  of  sea-walls,  breakwaters,  and 
for  sanitary  purposes.  Article  11,  §  7.  The  right  of  cities  and  towns  hav- 
ing 10*000  inhabitants  or  less  being  neither  granted  nor  prohibited,  was  evi- 
dently left  to  the  wisdom  of  the  legislature.  The  legislature,  subsequent  to 
the  adoption  of  the  constitution,  seems  to  have  pursued  rigidly  the  policy  of 
the  framers  of  the  organic  law. 

Title  17  of  the  Revised  Statutes  relates  to  the  organization  of,  the  powers  and 
duties  of,  cities  having  over  1,000  and  not  less  than  10,000  inhabitants,  and  of 
towns  containing  200  and  not  more  than  1,000  people.  Articles  419  and  420, 
which  apply  to  cities  only,  provide  that,  for  the  purpose  of  paying  and  discharg- 
ing existing  indebtedness,  and  improving  public  markets  and  streets,  erecting 
and  conducting  city  hospitals,  city-hall,  water-works,  and  so  forth,  that  the 
dty  council  shai]  have  the  power  to  borrow  money  upon  the  credit  of  the  city, 
and  to  issue  coupon  bonds  therefor ;  but  also  provide  that  the  aggregate  amount 
of  said  bonds  shall  at  no  time  exceed  6  per  cent,  of  the  value  of  the  property 
within  such  cities  subject  to  ad  valorem  tax.  Article  421  directs  that  when 
any  bonds  are  issued,  provision  shall  be  made  for  taxation  to  pay  the  interest, 
and  create  a  sinking  fund  to  redeem  them.  Articles  4^  and  424  further  pro- 
vide that  the  bonds  shall  be  forwarded  to  the  comptroller  of  the  state,  with  a 
statemoit  of  the  value  of  the  taxable  property  of  the  city,  and  also  of  the  tax 
levied  for  the  pa3rment  of  the  interest,  and  to  create  the  sinking  fund ;  and  it 
is  made  the  duty  of  the  comptroller  to  see  that  a  sufficient  sum  is  collected 
annually  to  pay  such  interest,  and  to  create  the  sinking  fund.  By  article 
427  it  is  also  declared,  in  effect,  that  no  city  shall  create  any  debt  without  at 
the  same  time  providing  for  the  payment  of  the  interest  and  a  sinking  fund. 
There  are  no  such  provisions  relating  to  towns  organized  under  the  general 
laws.  The  difference  between  the  provisions  of  the  title  referred  to  in  refer- 
ence to  cities,  and  those  relating  to  towns  is  remarkable.  There  are  ten  chap- 
v.4s.w.no.4 — 14 
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ten  devoted  to  the  fbrmer,  and  but  one  to  the  latter,  dass  of  mnnieipal  oorpo- 
rations.  The  powers  granted  to  towns  in  chapter  11  of  that  title  are  hardly 
more  than  are  absolutely  essential  to  their  existence  as  bodies  corporate.  No 
authority  to  issue  bonds*  or  to  create  debts,  is  given  them,  and  benoe  there 
are  no  enactments  regulating  the  amount  or  mode  of  their  issue. 

Looking,  then,  to  the  policy  of  our  laws  as  shown  by  their  constitutional 
and  statutory  provisions  to  which  we  have  referred,  is  it  to  be  presumed  that 
it  was  intended  by  article  3783  of  the  Revised  Statutes  to  give  to  such  towns  as 
should  assume  control  of  their  public  schools  the  right  not  only  to  buy  build- 
ing sites,  and  to  erect  scbool*houses,  but  also  to  create  a  bonded  indebtedness 
in  furtherance  of  that  object?  We  cannot  think  so.  If  they  can  issue  bonds 
at  all,  we  do  not  see  that  they  are  restricted  either  by  the  constitution  or  the 
laws  as  to  the  amount  The  constitution  limits  the  amount  of  indebtedness 
which  a  city  of  over  10,000  inhabitants  can  create;  and  the  Revised  Statutes 
(which  contain  the  provision  we  are  attempting  to  construe)  very  guardedly 
restrict  the  powers  of  cities  organized  under  the  general  laws  in  this  respect. 
It  is  therefore  reasonable  to  suppose  that  the  legislature  did  not  intend  to  con- 
fer by  implication  upon  these  minor  municipalities  unlimited  authority  to 
create  debts  for  any  purpose.  The  power  to  borrow  money  or  to  create  adelit 
is  not  a  necessary  incident  of  the  power  to  buy  grounds  and  build  school- 
houses;  and  hence  should  not  be  implied,  against  the  spirit  and  policy  so 
clearly  manifested  by  contemporaneous  legislation,  as  well  as  by  the  organic 
law  in  force  at  the  time  this  legislation  was  enacted.  If  the  towns  organized 
under  the  general  laws  did  not  have  this  authority,  then  it  cannot  be  claimed 
for  this  the  town  of  Waxahachie,  because  its  special  charter  contains  no 
greater  powers  than  those  conferred  upon  the  former  towns  by  the  Revised 
Statutes.  In  fact  the  powers  given  to  the  one  are  hardly  more  or  less  than 
those  granted  to  the  others.  We  therijf  ore  conclude  that  the  town  of  Waxa- 
hachie did  not  have  the  power  to  make  the  contract  which  is  sought  to  be  en- 
forced by  this  suit.  The  transaction,  however,  occurred  in  1884,  and  in  1885 
the  town  availed  itself  of  the  provisions  of  the  Revised  Statutes,  and  became 
incorporated  under  the  general  law  as  the  city  of  Waxahachie;  and  it  may  be 
claimed  that,  if  the  city  is  authorized  to  make  such  a  contract,  it  is  legally 
bound  to  carry  into  effect  the  original  agreement,  although  it  was  not  binding 
upon  its  predecessor,  the  town.  As  a  legal  proposition,  this  admits  of  serious 
doubt.  As  a  matter  of  foct,  however,  it  appears  by  the  flnding  of  the  court 
that,  at  the  time  the  suit  was  brought,  the  town  had  outstanding  a  bonded  in- 
debtedness (created  under  a  special  act  of  the  legislature,  in  order  to  aid  in  the 
construction  of  a  railroad)  of  $48,100.  Its  taxable  values  by  the  last  assess- 
ment before  the  trial  were  f989,808.  The  city  had  in  its  treasury  the  sum  of 
9800,  which  could  be  lawfully  applied  to  the  payment  of  these  bonds  only.  If 
the  entire  sum  of  these  debentures  is  to  be  estimated  in  calculating  the  amount 
of  the  bonds  authorized  to  be  issued  by  the  city  under  the  last  proviso  in  ar- 
ticle 420  of  the  Revised  Statutes,  then  the  99,000  of  bonds  stipulated  for  in  the 
contract  make  an  indebtedness  in  excess  of  the  limits  therein  prescribed,  and 
in  no  event  is  their  issue  authorized  by  law. 

But  it  is  contended  that  the  railroad  bonds  are  not  to  be  converted;  and  we 
are  referred  to  HUoheock  v.  Galvegton^  96  U.  S.  341,  and  €HilvesUm  v.  Loonie^ 
54  Tex.  517,  in  support  of  this  argument.  The  decisions,  however,  in  these 
cases,  are  merely  to  the  effect  that  the  provision  in  the  charter  of  that  ^ty, 
that  it  should  not  borrow  over  #50,000  for  general  purposes,  did  not  prohibit 
it  from  incurring  an  indebtedness  exceeding  that  amount  for  the  construction 
of  sidewalks.  The  courts  hold  that  this  latter  was  not  a  general,  but  a  spe- 
cial, purpose.  But  artide  419  of  tiie  Revised  Statutes  authorizes  bonds  for 
funding  all  existing  or  future  debts  of  the  cities  to  which  it  applies,  and  spe- 
cially directs  the  issue  of  bonds  to  pay  railroad  subsidies  legally  voted.  Arti- 
cle 420  authorizes  an  appropriation  of  the  funds  of  the  city  for  the  parpaw  of 
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payiBg  all  aocnied  indebtedness,  and  ot  implx>Ting  markets,  streets,  building 
ci^-halls,  etc;  and  empowers  the  council  to  issue  bonds  '4n  furtherance  of 
these  objects;  clearly  embracing,  we  think,  every  species  of  obligation  law- 
fully accrued  and  to  accrue;  that  is  to  say,  railroad  bonds  as  well  as  all  other 
debts  of  every  character,  having  a  long  time  to  run.  The  proviso  limiting 
the  amount  of  bonds  to  be  issued  to  6  per  cent,  of  the  value  of  the  taxable 
property  of  the  cities  immediately  follows,  and  does  not  except  those  issued 
to  railroad  companies.  We  think,  therefore,  the  intention  of  the  legislature 
was  to  include  within  the  limitation  every  character  of  bonded  indebtedness. 

But  it  is  also  urged  that  the  $800  in  the  treasury,  ^plicable  only  to  the  rail- 
road bonds  of  the  city,  should  be  deducted  from  their  amount  in  making  the 
calculation.  But  the  money  in  the  treasury  did  not  actuUy  reduce  the  amount 
of  the  bonds  outstanding;  and  we  do  not  feel  warranted  in  holding  that  the 
means  to  pay  in  part  with  money  that  could  be  lawfully  applied  to  no  other 
purpose  was  equivalent  to  a  payment  It  is  to  be  presumed  that  the  9800  was 
to  meet  the  interest,  or  to  go  to  the  sinking  fund,  and  was  not  immediately  ap- 
plicable to  the  payment  of  the  debts.  Besides,  it  is  to  be  noted  that  in  the 
transaction  the  town  was  to  assume  the  payment  of  an  indebtedness  for 
$6,000,  secured  by  promissory  notes  having  several  years  to  run,  with  interest 
payable  semi-annually,  and  secured  by  a  mortgage  upon  the  property;  and  it 
is  a  serious  question  whether  this  should  not  also  be  included  in  making  the 
estimate.  If  not,  it  would  seem  that  the  statutes  which  have  so  jealously 
guarded  the  interests  of  tax-payers  in  these  cities  would  admit  of  an  easy  eva- 
sion. We  conclude,  therefore,  that  the  city  of  Waxahachie  could  not  have 
made  this  contract.  This  relieves  us  of  the  necessity  of  passing  upon  another 
point,  which  hasauggested  itself  to  us«  which  is  as  to  the  effect  of  the  posses- 
sion and  use  of  the  property  by  the  corporation  after  it  became  a  city.  If  it 
bad  not  the  power  to  make  the  original  contract,  it  had  not  the  power  to  ratify 
it.  But  it  is  claimed  that  if  the  town  of  Waxahachie  had  not  the  power  to 
issue  bonds,  yet  it  had  the  authority  to  contract  a  debt  for  the  purpose  of  pur- 
chasing a  school-house;  and  therefore,  if  the  city  council  cannot  be  compelled 
to  issue  the  bonds,  a  judgment  should  be  rendered  against  the  city  for  the 
debt,  and  enforcing  the  vendor*s  lien  upon  the  property.  But  the  policy  of 
our  laws  seems  to  be  to  restrict  municipal  corporations  as  to  the  creation  of 
debts,  and  not  merely  as  to  the  issue  of  bonds.  The  rate  of  taxation,  both 
ordinary  and  special,  being  limited  by  the  constitution  and  laws,  it  follows 
that,  if  an  indebtedness  proposed  to  be  created  largely  exceed  the  annual  tax 
for  one  year,  adequate  provision  could  not  be  made  for  its  payment  unless  the 
obligations  should  run  for  a  series  of  years.  Article  427  of  the  Revised  Stat- 
utes, already  referred  to,  evidently  contemplates  that  in  every  such  case  bonds 
shall  issue  and  a  corresponding  tax  should  be  levied  to  provide  for  their  pay- 
ment. It  would  seem,  therefore,  that  no  debt  can  be  created,  when  bonds 
could  not  issue,  except  such  as  could  reasonably  be  met  by  current  taxation 
within  a  reasonable  period  ot  time. 

It  is  to  be  remarked  that,  at  one  time  during  the  negotiation  which  took 
place  between  the  parties  with  reference  to  the  contract  in  question,  it  was 
contemplated  that  the  bonds  to  be  issued  should  be  made  chargeable  upon  the 
tax  which  had  been  voted  for  school  purposes.  The  question  presents  itself 
whether  this  could  be  deemed  adequate  provision  for  the  payment  of  the  bonds, 
nnce  the  power  to  levy  this  tax  was  subject  to  be  withdrawn  by  a  vote  of  the 
tax-payers  of  the  city.    See  Laws  17th  Leg.  64. 

But  we  need  not  enter  upon  a  discus^on  upon  this  question.  It  follows 
from  what  we  have  already  said,  that,  in  our  opinion,  the  contract  sued 
upon  cannot  be  enforced  against  the  city,  either  according  to  its  terms,  or  by 
a  judgment  against  thedty  for  the  purchase  mon^  agreed  upon  for  the  prop- 
erty. The  judgment  will  accordingly  be  reversed;  and,  since  we  have  not  the 
daia  in  the  record  from  which  to  make  a  complete  adjustment  of  the  equities 
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between  the  parties,  the  cause  will  be  remanded  for  that  pnipose.  The  plain* 
tiffs  below  should  be  deemed  to  have  the  title  and  possession  of  the  property 
attempted  to  be  sold,  and  should  have  a  judgment  against  the  city  for  the  rea- 
sonable value  of  its  use  and  occupation,  less  the  enhancement  in  its  value  at 
the  time  of  the  trial  by  reason  of  any  permanent  improvements  placed  thereon 
by  the  city. 
The  judgment  is  reversed*  and  the  caus^  remanded. 


Flanniken  and  others  v.  Nbal  and  others. 
{Supreme  Cowt  qf  Tezeu,    April  16,  1887.) 

1.  WBrr— Rttubw—Ooiitbadictiiio. 

Where  a  sheriff  has  sold  real  property  under  execution,  and  by  mistake  has  re- 
turned that  he  sold  only  the  interest  therein  of  one  of  the  judgment  defendants, 
L.,  who  owned  but  a  fraction  thereof,  in  an  action  for  partition  of  lands  involving  the 
title  to  this  land,  the  parties  claiming  nnder  the  execution  sale  cannot  oontradict 
the  return  by  the  testimony  of  the  sheriff,  or  by  any  evidence;  the  return  importing 
absolute  verftv.  Their  remedy  is  to  procure  a  reformation  by  the  court  of  the  return 
in  the  proceeding  in  which  the  return  was  made. 

2.  ExXCXTTION-SaLV— TiTLX  AOQUIBBn— SUBBOOATION. 

Defendants  F.  ft  M.  derived  title  through  the  execution  sale,  and  pli^ntlfls  through 
the  parties  against  whom  the  Judgment  was  rendered  on  which  the  execution  was 
issued.  Defendants  F.  &  M.  claimed  but  were  held  not  to  be  entitled  to  have  the 
land  allotted  to  them  as  vendees  of  L.,  if  that  could  be  done  without  prejudice  to 
the  other  co-tenants,  since  this  was  not  a  case  of  a  sale  by  L.  of  the  whole  interest, 
which  might  create  certain  equities,  nor  of  the  subrogation  to  which  a  purchaser 
at  a  void  sheriff's  sale  is  entitled,  because  the  sale  was  valid.  The  purchasers  at 
the  sale  bought  only  L.'s  fraction,  and  they  could  convey  no  mor^  than  they  bought. 

8.  CoVBNAlfTS— WaBBAHTT. 

A  covenant  of  warranty  runs  with  the  land,  to  the  grantee,  his  heirs  and  assigns, 
and  is  available  by  a  subsequent  grantee,  claiming  title  through  a  quitclaim  deed 
or  a  sheriff's  deed,  or  both. 

Appeal  from  district  court.  Bell  county. 

Geo.  W.  Tyler,  for  appellants.    Harris  dtSatmders,  for  appellees. 

Gaines,  J.  W.  J.  Neal  and  J.  D.  Bobannon  brought  suit  against  Kitty 
Taylor  and  Mary  Larou  for  partition  of  certain  tracts  of  land  in  Bell  county. 
Thereafter,  on  the  seventeenth  of  March,  1884,  J.  B,  Fennell  and  Warren 
Clayton,  having  purchased  the  interests  of  the  original  plaintiffs,  joined  as 
plaintiffs  in  the  suit,  and,  together  with  their  vendors,  filed  an  amended  p6> 
tition,  in  which  they  made  appellants  parties  defendant,  as  well  as  the  orig- 
inal defendants  to  the  suit.  By  the  amended  petition  plaintiffs  claimed 
four-sixths,  undivided,  of  the  N.  ^  of  the  John  M.  Lemon  survey  of  1,476 
acres,  and  the  same  interest  in  all  of  the  John  M.  Lemon  survey  of  1,280 
acres,  except  in  a  oert«in  tract  thereof,  consisting  of  212  acres,  in  which  they 
claimed  only  three-sixths  undivided.  In  this  last-named  tract  they  admitted 
an  undivided  one-sixth  interest  in  appellants,  and  they  also  admitted  that  de- 
fendants Kitty  Taylor  and  Mary  Larou  owned  two-sixths,  undivided,  of  each 
of  the  tracts  sought  to  be  partition^.  These  last-named  defendants  admitted 
the  allegations  (S  the  petition,  and  joined  in  the  prayer  of  plaintiffs.  Appel- 
lants in  their  answer  claimed  the  entire  title  of  the  212-acre  tract.  It  was 
admitted,  by  a  written  agreement  filed  in  the  cause,  that  plaintiffs  and  de- 
fendants Kitty  Taylor  and  Mary  Larou  had  title  to  all  the  land  except  this 
last-named  tract,  and  that  appellants  owned  one-sixth  interest  in  that  tract. 
The  issue  made  upon  the  trial  was  whether  appellants  or  the  other  parties 
were  entitled  to  recover  the  other  five-sixths  interest  in  that  parcel  of  land. 

The  title  to  all  the  tracts  seems  to  have  been  tn  John  M.  Ij9mon,  deceased. 
After  his  death,  a  suit  was  brought  in  the  district  court  of  Travis  county,  by 
one  Freeman  against  his  heirs, — six  in  number, — ^for  the  specific  perform- 
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ance  of  a  contract  of  location  of  lands  in  which  plaintiff  recovered  a  judg- 
ment for  partition  ^nd  for  costs.  The  lands  described  in  the  petition  in  this 
suit  were  allotted  to  the  heirs,  and  an  execution  was  issued  against  them  for 
the  costs  to  the  sheriff  of  Bell  county.  This  execution  was  levied  upon  the 
1,280-acre  survey,  and  the  212  acres  of  that  survey  now  in  controversy  were 
sold  by  the  sheriff  under  that  execution  to  X.  B,  Saunders  and  J.  S.  Allen. 
The  sheriff's  return  on  the  execution  recites  that  he  sold  the  interest  of  John 
F.  M.  Lemon  in  said  212  acres,  who  was  one  of  the  heirs,  and  a  defendant 
in  the  execution.  The  sheriff's  deed  purports  only  to  convey  the  interest  of 
that  heir  in  the  land.  Saunders  and  Allen  subsequently  sold  to  one  Barry 
and  others,  by  a  warranty  deed,  for  $606,  one-haif  in  cash,  and  one-half  on  a 
credit,  as  evidenced  by  a  promissory  note  executed  to  them  by  their  vendees. 
They  transferred  this  note  to  one  Denny,  who  brought  suit  thereon,  and  ob- 
tained a  j  udgment  foreclosing  the  vendor's  lien  on  the  land.  The  land  was  sold 
under  this  judgment,  and  Denny  became  the  purchaser.  He  subsequently 
conveyed  it  to  appellants  by  quitclaim  deed.  They  set  up  these  facts  in  their 
answers,  and  asked  that  Saunders  and  Allen,  as  warrantors,  be  made  parties, 
and  that,  in  the  event  judgment  be  had  against  them,  they  have  judgment 
against  Saunders  and  Allen  upon  their  warranty. 

The  appellants  having  pleaded  that  the  sheriff,  at  the  sale  under  execution 
from  Travis  county,  in  fact  sold  the  interests  of  all  the  defendants  therein  in 
the  212  acres  of  land,  that  the  recitals  in  the  return  were  a  mistake,  and  made 
by  inadvertence,  and  that  the  deed  conveying  only  the  interest  of  one  of  said 
defendants  was  also  erroneous,  and  was  so  made  through  inadvertence,  offered 
to  prove  these  facts  by  the  sheriff  and  other  witnesses.  Upon  objection  by 
the  plaintiffs  the  testimony  was  excluded,  and  defendants  excepted.  We 
think  the  court  did  not  err  in  its  ruling.  It  is  settled  law  in  this  state  that  a 
sheriff's  deed  is  not  necessary  to  pass  title  at  a  sheriff's  sale  of  real  estate.  A 
valid  judgment,  execution,  and  sale  are  sufficient  for  that  purpose.  But  a 
sheriff's  sale  is  not  excepted  from  the  statute  of  frauds,  which  requires  all 
contracts  for  the  sale  of  land  to  be  in  writing,  and  to  be  signed  by  the  party 
to  be  charged  therewith.  The  return  of  the  officer  upon  his  execution  ordi- 
narily constitutes  a  sufficient  memorandum  in  writing  to  meet  the  require- 
ments of  the  statute,  but,  like  other  written  instruments,  is  not  subject  to  be 
varied  or  contradicted  by  parol  evidence.  On  the  contrary,  as  part  of  the 
record  in  the  case,  it  imparts  absolute  verity,  (McMicken  v.  Com.,  S8  Pa.  St. 
218;)  and  is  conclusive  upon  the  parties  until  set  aside  by  some  direct  pro- 
ceeding for  that  purpose,  {Barrows  v.  Rubber  Co,,  13  R.  1. 48;  Stofft  v.  Cobb, 
10  Vt  282;  Campbell  v.  Webster,  15  Gray,  28;  Whitaker  v.  Sumner,  7  Pick. 
551;  Sykes  v.  Keating,  118  Mass.  517;  Bamford  v.  Melvin,  7  Me.  14.) 

In  Ayres  v.  Duprey,  27  Tex.  599,  this  court  say;  "As  a  general  rule,  in  the 
absence  of  fraud  or  mistake,  it  certainly  cannot  be  maintained  that  the  return 
of  the  sheriff  can  be  varied  or  contradicted  by  parol  testimony."  Also  in 
King  v.  Russell,  40  Tex.  124,  it  is  said  that  the  sheriff  might  be  called  to 
show  that  he  was  mistaken  in  saying  in  his  return  that  the  property  levied 
on  was  pointed  out  by  the  defendant  in  execution ;  but,  it  being  a  case  in 
which  the  validity  of  the  sale  by  the  officer  was  not  called  in  question,  it  does 
not  come  under  the  rule  we  have  stated.  We  are  of  opinion  that,  if  the  facts 
were  as  claimed  by  appellants,  the  purchasers  at  sheriff's  sale  had-  a  remedy 
to  correct  the  mistake.  But  this  should  have  been  by  direct  proceeding, 
brought  in  the  court  from  which  the  execution  issued,  for  the  purpose  of  cor- 
recting or  amending  the  return. 

The  title  to  five-sixths  of  the  212-acre  tract  of  land  depending  upon  the 
sheriff's  sale  we  have  just  had  under  consideration,  the  couit  did  not  err,  as 
claimed  in  appellants'  second  assignment,  instructing  the  jury  to  find  in  favor 
of  plaintiffs  for  that  interest.  Appellants'  second  assignment  of  error  is  that 
'*the  court  erred  in  instructing  the  jury  to  find  five-sixths  of  the  212  acres  in 
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controversj  in  favor  of  plaintiAi  and  defendants  Taylor  and  Larou."  The 
proposition  under  this  assignment  is  that  *'Flanniken  and  Moffett  wereentl* 
tied  to  have  the  212  acres  allotted  to  them  as  vendees  of  John  F.  M.  Lemon* 
if  that  could  be  done  without  prejudice  to  the  other  co-tenants."  If  John  F. 
M.  Lemon  had  sold  this  specific  tract  of  land  to  Saunders  and  Allen,  it  may 
be  that,  under  certain  circumstances,  equity  would  have  decreed  his  vendees 
the  specific  portion  so  sold,  provided  it  did  not  exceed  in  value  his  interest  in 
the  entire  tract.  But  here  the  sheriff  sold  only  his  interest,  which  was  only 
one-sixth.  It  is  clear  that  the  purchasers  could  only  claim  this  sixth,  and 
they  could  convey  no  more  than  they  bought. 

A  purchaser  at  a  sheriff's  sale  whose  bid  pays  off  a  judgment  is  entitled  to 
be  subrogated  to  the  rights  of  the  plaintiff  in  execution,  provided  the  sale  be 
held  void.  Howard  v.  North,  5  Tex.  315.  But  in  the  case  before  us  the  sale 
was  valid,  and,  on  the  trial  in  the  court  below,  was  admitted  to  pass  such 
title  as  the  deed  and  return  of  the  sheriff  purported  to  have  conveyed.  Hence 
appellant^s  fourth  assignment  of  error  is  not  well  taken. 

We  think,  however,  that  the  court  erred  in  instructing  the  jury  to  find  in 
favor  of  defendants  Saunders  and  Allen,  as  against  appellants'  claim  on  their 
warranty  to  Barry.  The  proposition  by  which  counsel  for  appellees  seek  to 
sustain  the  correctness  of  this  charge  is  as  follows:  "Appellants  claiming 
under  a  quitclaim  deed  from  Denny,  who  purchased  at  sheriff's  sale  under  ex- 
ecution, there  was  no  privity  of  estate  between  appellants  and  Saunders  and 
Allen,  and  the  court  did  not  err  in  directing  the  jury  to  find  in  favor  of  Saun- 
ders and  Allen,  whose  personal  covenant  to  Bairy  did  not  pass  to  appellants 
by  said  quitclaim  deed  and  sheriff's  deed."  We  know  of  no  decision  of  our 
own  courts  which  maintains  this  doctrine,  and  none  has  been  cited  in  the  brief 
of  counsel.  Nor  have  we  found  such  authority  elsewhere.  The  covenant  of 
genera]  warranty  provided  for  in  article  552  of  the  Revised  Statutes  binds  the 
grantor  ''to  warrant  and  forever  defend"  the  title  to  the  grantee,  ''his  heirs 
and  assigns."  Such  is  universally  held  to  be  a  continuing  obligation  and  a 
covenant  which  runs  with  the  land.  Hawle,  Gov.  Tit.  834;  3  Washb.  Beal 
Prop.  (8d  Ed.)  8d9;  Mart.  Gonv.  §  162;  2  Hil.  Real  Prop.  598  ttaeq. 

By  this  is  meant  that  it  is  a  covenant  which  accompanies  a  conveyance  of 
the  land,  and  passes  from  one  purchaser  to  another,  through  each  successive 
link  in  the  chain  of  title.  It  is  not  to  be  disputed  that  a  deed  without  war- 
ranty may  convey  all  the  right,  title,  and  interest  of  the  grantor  at  the  time 
of  its  execution  as  fully  as  one  with  warranty.  JH  Chaumont  v.  Forsythe,  2 
Pa.  507.  The  effect  of  the  conveyance  is  merely  to  pass  by  its  own  vigor  any 
title  subsequently  acquired  by  the  covenantor  himself,  and  to  bind  him  to  pay 
the  covenantee,  his  heirs  and  assigns,  in  case  the  title  fuls,  damages  to  the 
amount  of  the  purchase  money  and  interest.  It  adds  nothing  to  the  deed,  in 
so  far  as  it  operates  as  a  conveyance  of  the  existing  right;  and  hence  no 
reason  is  seen  why  it  should  be  deemed  necessary  in  order  to  transfer  such 
former  covenants  as  ran  with  the  land.  But  we  are  not  without  authority 
upon  the  question.  In  Beddoe^s  BxW  v.  Wadstoorth,  21  Wend.  120,  it  is  ex- 
pressly decided  that  a  quitclaim  deed  assigns  to  the  grantee  the  covenants  of 
warranty  in  the  chain  of  title  under  which  the  grantor  claims.  Brady  v. 
Spurckt  27  III.  478,  is  cited  in  support  of  the  same  proposition.  But  that  vol- 
ume is  not  accessible  to  us  at  this  time.  See  Mart.  Conv.  g  57.  That  such  is 
the  law  as  to  sheriff's  deeds  has  been  repeatedly  held  by  courts  of  high  au- 
thority. Carter  v.  Dentnan,  23  K.  J.  Law,  270;  MeCrady  v.  Brishant,  1 
Nott  &  M.  104;  Lewis  v.  Cook,  13  Ired.  196;  Markland  v.  Crump,  1  Dev. 
&  B.  94;  Toum  v.  Needham,  8  Paige,  546;  Redwir^  v.  Brown,  10  Ga.  320. 

It  is  said  by  an  eminent  text-writer:  "The  covenant  of  warranty  is  a  per- 
sonal one.  *  *  *  It  is  a  covenant  that  runs  with  the  estate  with  refer- 
ence to  which  it  is  made,  and  may  be  availed  of  as  such,  in  his  own  name,  by 
any  one  to  whom  the  same  shall  come  by  deed,  even  after  successive  convey- 
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anees  or  a  descent  or  devise.  It  is  often  difficult  to  distinguish  between  a 
covenant  in  gross  and  such  as  runs  with  the  land,  but  a  covenant  of  warranty 
seems  clearly  among  them  which  will  always  run  with  the  land.  In  the  first 
place*  there  is  the  requisite  privity  between  the  grantor,  who  is  the  covenantor, 
and  the  purchaser  or  holder  of  the  land,  in  relation  to  which  the  covenant 
is  entered  into;  in  the  next,  the  covenant  for  title  entered  into  and  formed  a 
part  and  parcel  of  the  contract  by  which,  and  of  the  consideration  for  which, 
the  grant  of  the  land  was  made;  and  whoever  purchases  the  one  is  supposed 
to  pay  for  the  other,  and  to  become  substituted  in  all  respects  in  place  of  the 
first  covenantee,  so  far  as  the  right  of  being  indemnified  for  any  failure  by 
defect  of  title. "    3  Washb.  Real  Prop.  399. 

It  follows  from  what  we  have  said  that,  in  our  opinion,  the  court  erred  in 
so  much  of  its  charge  to  the  jury  as  is  complained  of  in  appellants'  third  as- 
signment of  error. 

The  judgment  will  therefore  be  reversed,  and  the  cause  remanded. 


MooRB  and  others  v.  Hazelwood. 

{Supreme  OouH  of  Texcu,    April  12,  1887.) 

YsvDOB  aud  Ybitdbb— Mistakk— Dbki>— Boundaribb. 

The  description  of  land  in  a  deed  was:  "  Beginning  at  the  N.  W.  comer  of  the . 
Miller  survey ;  thence  8.,  62^  W.,  1,881  yaras,  to  a  stake  in  prairie;  thence  N.,  28** 
W.,  300  varas,  to  a  stake  in  south  line  of  C.  Dorsett's  sarvey;  thence  N.,  62^  £., 
1,881  varas;  thenoe  8.,  28^  E.,  300  varas,  to  place  of  beginning,— containing  100 
acres."  In  a  suit  for  part  of  the  purchase  money,  the  answer  averred  a  partial  fail- 
ure of  consideration,  m  that  the  land  which  the  deed  purported  to  convey  was  so 
covered  bv  the  surveys  referred  to  that  only  23i  acres  could  pass  by  it ;  that  the 
land  sought  to  be  conveyed  was  a  narrow  strip  between  snrveyfi  supposed  to  be  SOO 
but  only  70  varas  wide ;  that  the  mistake  was  mutual,  and  the  price  was  the  fhll  value 
of  the  100  acres ;  that  the  lines  of  the  said  surveys  run  the  comers  named  in  the 
deed,  but  they  were  in  no  wav- marked  and  could  only  be  identified  by  known 
points  on  other  surveys.  Seid,  that  defendant  was  entitled  to  relief  for  the  mis- 
take, since  this  was  not  a  case  in  which  title  to  all  the  land  embraced  within  the 
boundaries  given  in  the  deed  did  pass,  which,  however,  was  afterwards  found  to 
embrace  a  less  area  than  was  recited  in  the  deed ;  but  it  was  a  case  in  which  there 
was  a  mutual  mistake  as  to  boundaries  of  surveys  called  for,  whereby  title  to  all 
the  land  described  in  the  deed  did  not  pass.^ 

Appeal  from  district  court.  Falls  county. 

Martin  ^  Diekinsarij  for  appellant.    B.  X.  Aycock,  for  appellee. 

Stayton,  J.  This  action  was  brought  by  W.  W.  Hazelwood  against  Robert 
Moore,  to  recover  on  two  promissory  notes  given  by  the  latter  to  the  former, 
for  a  part  of  the  purchase  money  of  a  tract  of  land,  and  to  enforce  a  vendor^s 
lien  on  the  land  sold.  The  present  parties  to  the  action  are  the  representatives 
of  the  original  parties.  It  appears  that  Hazelwood  sold  to  Moore  a  tract  of 
land  for  $250,  on  which  as  much  as  3135  had  been  paid,  and  the  action  is  to 
recover  the  balance.  The  description  of  the  land  in  the  deed  is  as  follows: 
*^  Beginning  at  the  N.  W.  comer  of  the  W.  Miller  survey,  from  which  corner 
an  elm  marked  'X'  bears  N.,  57°  W.,  7.3  varas;  thence  S.,  62°  W.,  1,881  varas, 
to  a  stake  in  prairie;  thence  N.,28°  W.,  800  varas,  to  a  stake  in  south  line  of 
C.  Dorsett's  survey;  thence  north,  62°  E.,  1,881  varas;  thence  south,  28°  E., 
SOO  varas,  to  place  of  beginning, — containing  one  hundred  acres. " 

The  answer  alleged  a  partial  failure  of  consideration,  in  that  the  land  which 
the  deed  purported  to  convey  was  so  largely  covered  by  the  surveys  referred 
to  in  it  as  to  have  only  about  2dj^  acres  of  land  which  could  pass  by  the  deed. 
The  answer  further  alleged  that  the  land  intended  to  be  conveyed  was  a 

^As  to  when  equity  will  afford  relief  for  mistake  by  the  reformation  uf  afi  instrument, 
see  Guilmartin  v.  Urquhart,  (Ala.)  1  So.  897,  and  note.  gitized  by  V^ 
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narrow  strip  between  the  House  survey  on  the  south  and  the  I>or8ett  and 
Higgins  surveys  on  the  north,  supposed  by  the  vendor  and  the  vendee  to  be 
300  varas  wide,  and  to  contain  100  acres  of  land,'  when  in  fact  it  was  only 
about  70  varas  wide.  The  averments  of  mutual  mistake  were  full,  and  it  was 
averred  that  the  land  covered  by  the  surveys  referred  to  in  the  deed  was  not 
owned  at  the  time  or  subsequently  by  the  vendor,  and  that  the  price  agreed  to 
be  paid  was  the  full  value  of  100  acres  of  land  contained  in  the  boundaries 
set  out  in  the  deed.  The  answer  further  shows  that  the  land  is  situated  in  a 
prairie  country,  and  that  the  line  of  the  House  survey  on  the  south,  and  of 
the  Dorsett  and  Higgins  on  the  north,  ran  the  corners  named  in  the  deed, 
but  that  they  were  in  no  way  marked,  and  could  only  be  identified  bymeasur* 
ing  from  known  points  on  other  surveys,  except  that  one  oorner  of  the  House 
survey  was  marked.  The  deed  was  one  with  warranty  only  against  persons 
claiming  through  the  vendor. 

A  demurrer  to  the  answer  was  sustained,  and  we  think  improperly.  If  the 
averments  of  the  answer  are  true,  it  is  evident  that  the  parties  acted  under  a 
mutual  mistake  as  to  the  true  position  of  one  or  more  of  the  surveys  named 
in  the  deed,  which  were  supposed  by  both  parties  so  far  distant,  the  one  from 
the  other,  as  to  leave  a  space  300  varas  wide,  which  it  was  the  intention  of 
the  seller  to  sell,  and  the  purchaser  to  buy.  We  know  of  no  case  in  which 
relief  has  been  denied  under  such  facts.  This  is  not  a  case  in  which  title  to 
all  the  land  embraced  within  the  boundaries  given  in  the  deed  did  pass,  which, 
however,  was  afterwards  found  to  embrace  a  less  area  than  was  recited  in  the 
deed,  but  it  is  a  case  in  which  there  was  a  mutual  mistake  as  to  boundaries 
of  surveys  called  for,  whereby  title  to  all  the  hind  described  in  the  deed  did 
not  pass.  Against  mistakes  of  this  character,  a  court  of  equity  will  give  re* 
lief  as  fully  as  for  mistakes  as  to  area  embraced  within  named  boundaries. 
The  rules  applicable  to  such  cases  have  often  been  announced.  Smith  v.  Fly^ 
24  Tex.  345;  O'Connell  v.  Dtike,  29  Tex.  300;  Daughtrey  v.  KnoUe,  44  Tex. 
450. 

That  the  land  was  conveyed  with  special  warranty  is  of  no  importance,  for 
this  action  is  not  based  on  any  breach  of  warranty.  The  defense  is  one  which 
may  be  urged  at  any  time  when  the  vendor  seeks  to  collect  the  purchase 
money  that  would  be  due  had  the  contract  not  been  made  under  mutual  mis- 
take as  to  a  matter  which  must  have  influenced  the  making  of  it.  Had  the 
vendee  paid  the  purchase  money,  and  afterwards  sought  to  have  recovered  a 
part  of  it  on  account  of  the  deficiency  in  the  land,  he  might  be  barred  by 
limitations,  but  that  is  not  the  character  of  the  action. 

For  the  error  of  the  court  in  sustaining  the  demurrer,  the  Judgment  will 
be  reversed,  and  cause  remanded. 


iNTERNATIONAt  &  G.  N.  R.  CO.  tJ.  TJNDERWOOD. 
{SaprtiM  Oowi  cf  Texoi.    April  8,  1887.) 

1.  NeOLIGENCB — CABSIEBft— PlXADIKG. 

Id  an  action  to  recover  damages  for  inJurieB  received  by  plaintiff,  through  the 
negligence  of  defendant,  though  it  is  not  specifically  alleged  in  plaintifiTs  petition 
that  tlie  point  at  which  the  accident  occurred  was  between  the  place  of  departure 
and  destination,  yet,  if  it  appears  by  the  petition  that  plaintiflf  was  injured  while 
he  was  being  carried  by  defendant  under  its  agreement,  the  allegation  is  sufficient 
without  greater  particularity. 

2.  Sam«— Who  is  Liablv— Lkasb  or  Railroad. 

Where  one  railroad  company,  without  due  statutory  authority,  conferred  either 
by  a  general  or  private  act,  leases  and  surrenders  the  control  of  its  line  to  another, 
it  becomes  liable  for  the  torts  of  the  company  operating  it  which  are  committed 
upon  its  line.  ^.g.^.^^^  ^^  GoOglc 
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&  Apfsal^Rstivrf--IUdoobd.  , 

Where  the  statement  of  facts  has  been  strickenT  from  the  record,  the  appellate 
coort  cannot  review  alleged  errors  of  the  court  below  in  giving  and  refusing  instruc- 
tions, or  as  to  the  sufficiency  of  the  evidence  to  sustain  the  verdict. 

4.   SaXB— ASBIOHinEffT  OF  E&KOB. 

An  alleged  error  of  the  lower  ooart  eannot  be  revised  by  the  appellate  court  with- 
out  ED  asdgnment  specifically  poiotiiig  it  out^ 

Appeal  from  Bexar  county. 

McLeary  A  Barnard,  for  appellant.    Houston  Bros,^  for  appellee. 

Gainbb»  J.  This  aetion  was  brought  in  the  court  below  by  appellee  against 
app^ant,  to  recover  damages  for  personal  injuries.  The  statement  of  facts 
having  been  stricken  out  on  motion  of  appellee  at  the  last  term  of  this  court, 
there  are  many  questions  raised  in  appellant's  brief  which  we  need  not  con- 
sider. By  its  first  and  second  assignments  of  error  appellant  complains  that 
the  court  erred  in  overruling  its  general  and  special  demurrers  to  plaintiff's 
petition.  The  main  ground  of  the  demurrers  is  "that  the  petition  nowhere 
alleges  that  the  defendant  undertook  to  transport  plaintifl  as  far  northward 
firom  San  Antonio  as  Gorbin  station,  where  the  accident  is  alleged  to  have  oc- 
eurred."  The  allegations  in  the  petition  in  reference  to  this  matter  are  ''that 
heretofore,  to-wit,  on  or  about  the  third  day  of  July,  1888,  the  defendant,  act- 
ing as  a  common  carrier  of  passengers  and  freight,  for  a  valuable  considera- 
tion, undertook  to  transport  the  plaintifl  as  a  passenger  over  the  said  line  of 
road  northwards  from  San  Antonio,  towards  St.  Louis,  Missouri;  that  plain- 
tifl, on  said  third  day  of  July,  1883,  at  the  instance  of  defendant,  and  under 
the  Instructicms  and  directions  of  its  officers,  agents,  and  employes,  entered 
the  ear  or  *  cabocse '  of  the  defendant  provided  for  his  use  and  occupancy,  and 
the  defendant,  acting  through  its  agents,  officers,  and  employes,  started  said 
oar  and  train  on  its  journey  over  its  line  of  road  to  the  northward;  that  the 
plaintifl  conducted  himself  in  a  prudent  manner,  and  was  guilty  of  no  neg- 
ligence or  imprudence  whatever;  that  when  said  car  and  train  reached  Gorbin 
station,  about  20  miles,  more  or  less,  from  San  Antonio,  on  the  defendant's 
line  of  road,  which  was  about  11  o'clock  at  night  on  said  date,  the  defendant, 
by  its  gross  negligence  and  outrageous  carelessness  in  the  management  and 
running  of  the  trains  on  said  road,  caused  the  car  on  which  the  phtintifl  was, 
it  being  the  car  furnished  by  the  defendant  for  his  use  and  occupancy,  to  be 
run  into  by  another  engine  and  train  of  said  defendant,  breaking  the  said  car, 
scalding,  burning,  bruising,  wounding,  and  crippling  this  plaintifl,  throwing 
him  from  said  car,  dragging  him  upon  the  track  and  road-bed,  breaking  his 
bones,  crushing  his  body  and  limbs,  tearing  his  clothing,  and  mutilating  him 
in  a  horrible  manner." 

It  is  true  that  it  is  not  here  specifically  alleged  that  the  point  at  which  the 
accident  occurred  is  between  the  place  of  departure  and  that  to  which  it  was 
contracted  that  plaintifl  should  be  carried .  But  we  think  that  it  appears  from 
the  averments  that  the  plaintiff  received  the  injuries  complained  of  while  he 
was  being  carried  by  defendant  under  its  agreement,  and  that  greater  partic- 
ularity than  this  cannot  be  required.  We  are  of  the  opinion,  therefore,  that 
the  exceptions  to  the  petition  upon  this  ground  were  properly  overruled. 

There  were  other  special  exceptions  to  the  effect  that  the  averments  of  the 
petition  were  not  sufficient  to  warrant  a  judgment  for  exemplary  damages, 
as  therein  claimed.  But  plaintiff  distinctly  waived  his  claim  for  such  dam- 
ages upon  the  record  before  the  trial  of  the  cause;  and  it  seems  ^om  the  ap- 
pellant's briefs  that  the  exceptions  based  upon  this  ground  were  not  insisted 
upon  in  this  appeal. 

It  is  complained  by  the  fourth  assignment  that  the  court  erred  in  sustaining 
plaintiff's  exceptions  to  so  much  of  the  defendant's  answer  as  set  up  a  lease 
for  99  years,  made  in  1881,  by  the  defendant  company  to  Missouri,  Kansas  & 
Texas  Bailroad  Company,  of  defendant's  road  and  property,  and  a  subsequent 
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lease  bj  that  lessee  to  the  Missouri  Pacific  Railway  Gempany,  which  last 
named  corporation  defendant  averred  was  operating  defendant's  road  at  the 
time  the  accident  occurred.  This  assignment  was  not  well  taken.  It  was 
held  by  the  coui-t  in  the  cases  of  Guff,  C.  <§  S.  F.  Ry.  Co,  v.  Wheat  and  of 
Central  d:  M.  Ry,  Co.  v.  MorrU^  3  8.  W.  Bc^.  457,  (decided  at  the  last  Gal- 
veston term,)  that,  without  authority  conferred  by  statute,  one  railroad  com- 
pany could  not  lease  its  road  to  another  so  as  to  absolve  itself  from  its  obliga- 
tions to  the  public.  Where  one  such  company,  without  such  authority,  sur- 
renders the  control  of  its  line  to  another,  it  becomes  liable  for  the  torts  of  the 
company  operating  it  which  are  committed  upon  its  line. 

The  case  of  theMis$ouri  Pae.  Ry.  Co.  v.  Watta,  68  Tex.  549,citPd  by  coun- 
sel for  appellant,  is  not  in  conflict  with  this  opinion.  That  action  was  brought 
both  l^fainst  the  Missouri  Pacific  Railway  Company  and  the  International  & 
Great  Northern  Railroad  Company,  and  the  court  then  say :  '*  It  is  alleged  and 
shown  that,  at  the  time  of  the  injury,  the  appellee  was  the  servant  of  the  Mis* 
souri,  Kansas  &  Texas  Railway  Company.  That  company  liad  previously 
leased  the  road  and  property  of  the  International  &  Great  Northern  Railroad 
Company,  and  was  in  charge  of  and  operating  the  same  at  the  time  of  the  in- 
jury. *  The  leasing  of  a  railroad,  under  due  authority  of  law,  affects  a  trans- 
fer of  rights  and  liabilities  in  its  management,  so  that  the  corporation  owning 
the  railroad  is  discharged  from  liabilities  for  the  lessee's  torts.'  Pierce,  R. 
R.  283,  and  note  6.  In  accordance  with  that  doctrine,  the  International  ^ 
Great  Northern  Railroad  Company  would  not  be  liable  to  the  appellant  for  the 
damages  arising  from  the  injury." 

The  proposition  that  the  owner  is  absolved  from  liability  when  the  lease  is 
duly  authori^d  by  law  is  not  to  be  disputed;  but  that,  without  a  statute  con- 
ferring that  power,  a  railroad  company  cannot  lawfully  lease  and  transfer  the 
control  of  its  road,  is  settled  by  the  cases  we  have  previously  cited.  We  have 
been  referred  to  no  general  law  of  our  legislature  authorizing  such  lease.  If 
any  private  act  existed,  defendant  should  have  pleaded  it,  so  as  to  show  that 
the  lease  was  lawfully  maide.  This  not  having  been  done,  we  conclude  that 
the  leases  were  not  warranted  by  law,  and  hence  that  the  court  did  not  err  in 
sustaining  the  exceptions  to  so  much  of  the  answer  as  set  up  that  the  defend- 
ant's railroad  was  being  operated  by  the  Missouri  Pacific  Railway  Company  at 
the  time  of  the  injury. 

The  sixth  assignment  of  error  is  that  "the  court  erred,  in  the  sixth  para- 
graph of  its  charge  to  the  jury,  in  stating  the  rule  for  assessing  the  damages 
differently  from  the  claim  made  in  the  petition.  The  items  as  stated  in  the 
charge,  do  not  correspond  Mrith  the  items  as  stated  in  the  petition,  as  they 
should  do. "  This  assignment  is  not  well  taken.  The  elements  of  damages 
which  the  jury  were  instructed  by  the  court  to  take  into  consideration  are 
substantially  the  same  as  those  alleged  in  the  petition. 

The  other  assignments  which  allege  error  in  the  action  of  the  court,  in  giv- 
ing and  refusing  instructions,  are  of  such  a  nature  that  they  cannot  be  con- 
sidered, in  the  absence  of  a  statement  of  facts.  Without  knowing  what  evi- 
dence was  adduced  upon  the  trial,  we  cannot  say  that  there  was  error  in  either 
of  the  particulars  complained  of  in  these  assignments.  The  other  assign- 
ments call  in  question  the  sufficiency  of  the  evidence  to  sustain  the  verdict, 
and,  without  a  statement  of  facts,  cannot  be  considered. 

In  a  written  argument  filed  since  the  statement  of  facts  was  stricken  from 
the  record,  we  aro  asked  to  reverse  the  judgment,  because  as  is  claimed 
the  judge  who  tried  the  cause  below  failed  to  make  out  and  certify  a  state- 
ment of  facts  within  the  time  required  by  the  statute.  The  tri^  was  had  in 
December,  and  the  court  did  not  adjourn  until  the  ninth  day  of  Maroh.  On 
the  morning  of  that  day  counsel  of  plaintiff  and  defendant  each  presented  the 
judge  with  a  statement  of  fiicts,  stating  that  they  could  not  agree.  Ten  days 
were  allowed  for  preparing  and  filing  the  statement,  but  this  was  not  done 
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until  the  fifth  day  of  Apiil,  when  he  certified  a  statement,  and  directed  the 
derk  to  file  it  as  of  the  ninth  of  Mareh,  and  at  the  same  time  made  a  certifi* 
oate  to  the  fbr^^ing  facts,  as  well  as  to  the  further  fact  that  he  had  prepared 
the  statement  as  soon  as  his  *' other  engagements  would  admit."  Appellant 
treated  the  paper  so  prepared  and  filed  as  a  statement  of  facts,  and  brought 
it  up  in  the  record.  The  action  of  the  court  was  neither  excepted  to  nor  as- 
signed as  error,  and  is  nowhere  complained  of  except  in  the  written  argu- 
ment. It  is  obvious  we  cannot  revise  it.  If  error  at  all,  it  is  not  of  that 
fundamental  character  which  it  is  our  duty  to  consider  without  an  assignment 
specifically  pointing  it  out.  It  is  to  be  remarked,  however,  that  the  court 
oontintied  in  session  for  more  than  two  months  after  the  case  was  tried,  and 
more  than  one  month  after  the  motion  for  a  new  trial  had  been  overruled. 
The  statement  prepared  by  counsel  not  having  been  presented  to  the  judge 
until  the  last  day  of  the  term,  it  may  be  doubted  whether  appellant  could 
have  complained,  if  the  Judge  had  at  that  time  refused  either  to  make  out 
and  certify  a  statement,  or  allow  additional  time  for  tliat  purpose. 
We  find  no  error  in  the  judgment,  and  it  is  aflirmed. 


Hughes  v,  Galveston,  H.  A  S.  A.  By.  Co. 

(Supreme  OouH  of  Texas,    April  8, 1887.) 

1.  KeOLTOKHOB— COBTBIBITTOBY— BaILBOAHB. 

A  recovery  caDDot  be  had  against  a  railroad  company  for  the  death  of  a  person 
who,  being  capable  of  taking  care  of  himself,  enters  apon  the  company's  track,  and 
remains  there  until  struck  by  a  train,  whose  approach  he  might  see,  even  if  the 
trahi  might  have  been  8to{^>ed  in  time  to  avoid  striking  him.^ 

2.  Saxb— BviniHcs— Apfxal. 

Several  witnesses  who  were  present  when  i>laintiff's  husband  was  struck  by  de- 
fendant's train  testified  that  the  bell  was  ringing,  and  the  head-light  of  the  engine 
burning,  for  some  distance  before  reaching  the  point  at  which  the  deceased  was 
first  seen.  In  this  state  of  the  evidence,  held,  that  the  exclusion  of  the  testimony 
of  a  witness  living  near  by,  (it  did  not  appear  how  far  ih>ro  the  place  of  the  acci- 
dent,)  that  the  bell  was  not  ringing,  nor  the  bead-light  burning,  when  the  train 
passed  her  house,  was  not  prejumcial  error. 
8.  Appxai/— P&AOTicflh— AssiGmnrr  or  Sbrobs. 

Rev.  St.  Tex.  art.  1037,  and  rule  26  of  the  supreme  court,  require  an  assignment  of 
error  to  point  out  the  specific  error  relied  on;  and  where,  in  an  assignment,  several 
errors  are  collectively  referred  to,  the  assignment  will  not  be  consiclered. 

Appeal  from  Bexar  county. 

Teel  <&  HaUom,  for  appellants.     Waelder  <§  UpsaUp  for  appellee. 

Stayton,  J.  This  action  was  brought  by  the  widow  of  Michael  Hughes, 
in  her  own  right  and  for  the  benefit  of  the  minor  children  of  herself  and  her 
deceased  hhsband.  She  seeks  to  recover  damages  for  an  injury  which  she 
alleges  was  caused  by  the  negligence  of  the  railway  company  and  its  serv- 
ants,  that  resulted  in  the  death  of  her  husband.  It  is  now  urged,  as  a  ground 
for  reversal,  that  there  was  such  evidence  as  required  a  verdict  for  the  plain- 
tiff, and  denied  one  to  the  defendant.  The  assignments  of  error  relate  to  the 
admission  and  exclusion  of  evidence,  and  to  the  giving  and  refusing  to  give 
instructions  to  the  jury. 

The  uncontroverted  evidence  shows  that  the  deceased  was  first  seen  sitting 
on  the  railway  track  about  80  feet  in  advance  of  the  locomotive  which  came 
in  contact  with  him,  and  that,  so  soon  as  seen,  effort  was  made  to  avoid  the 
collision;  but  there  is  some  evidence  to  the  effect  that  a  locomotive  could  be 
stopped  in  a  less  distance  than  that  intervening  between  the  deceased  and  the 
locomotive  when  he  was  first  seen.    The  appellant,  on  cross-examination,  w-as 

>  Respecting  what  constitutes  negligence  of  onegolng  upon  a  railroad  track,  see 
Mynning  v.  Detroit*  L.  &  N.  R.  Oo.,  (Mich.)  31  N.  W.  Rep.  152. 
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asked  whether,  when  informed  of  the  injury  to  her  husband,  she  did  not  say 
that ''  he  always  went  to  the  track  when  drank, "  This  question  was  objected 
to,  and  the  objection  overruled,  and  the  witness  then  stated  that  she  made  no 
such  remark.  If  this  question  was  an  improper  one,  the  answer  to  it  cer- 
tainly could  not  have  had  any  injurious  effect  upon  the  case.  If  this  ques- 
tion was  Irrelevant,  and  asked  for  the  purpose  of  laying  a  predicate  to  im« 
peach  the  evidence  of  the  witness,  by  proving  that  she  nude  such  a  remark, 
the  latter  evidence  might  have  been  excluded;  but  there  is  no  assignment  of 
error  presented  in  the  brief  of  counsel  which  raises  the  question  of  admissibility 
of  evidence  to  show  that  she  did  make  the  remark.  Such  an  assignment  is 
found  in  the  record,  but,  as  it  is  not  presented  in  brief  of  counsel,  it  must  be 
deemed  to  be  waived.    Rule  29. 

Several  witnesses,  who  were  present  when  the  accident  occurred,  stated 
that  the  bell  on  the  locomotive  was  ringing  for  some  distance  prior  to  reach- 
ing the  point  at  which  the  deceased  was  first  seen,  and  so  continued,  and  that 
the  head-light  was  burning;  but  one  witness  stated  that  the  head-light  was 
not  in  good  order.  Thus  standing  the  evidence,  a  witness  who  lived  west 
of  the  place  of  accident,  how  far  not  shown,  proposed  to  testify  that  the  bell 
was  not  ringing,  or  the  head-light  burning,  when  the  locomotive  passed  her 
house,  and  this  evidence  was  excluded.  No  injury  could  have  resulted  from 
the  exclusion  of  this  evidence,  which  it  seems  to  us  ought  not  to  have  been 
admitt^,  even  if  in  some  cases  proof  of  the  condition  of  a  locomotive  near  to* 
but  not  at,  the  place  and  exact  time  of  an  accident  might  be  admissible. 

The  fourth  assignment  of  error  is  that  '*the  court  erred  in  giving  the  spe^ 
cial  charges  asked  by  defendant"  Two  charges,  relating  to  different  mat- 
ters, were  given  at  request  of  defendant,  and  the^  assignment  does  not  point 
out,  as  required  by  the  statute  and  rules  of  this  court,  the  specific  error  relied 
on.  The  statute,  as  well  as  the  rules  of  this  court,  declare  that  such  assign- 
ment shall  not  be  considered.    Bev.  St.  art.  1037,  rule  26. 

The  fifth  assignment  is  that  "the  court  erred  in  refusing  to  give  the  special 
charges  asked  by  plaintiff."  The  charges  so  asked  consisted  of  five  distinct 
paragraphs,  relating  to  as  many  different  matters,  and,  for  the  reasons  before 
stat^,  is  not  such  an  assignment  as  is  required.  In  view  of  which  case  we 
deem  it  proper  to  say  that  we  have  looked  to  the  charges  given  at  request, 
and  refused,  to  ascertain  whether  there  was  any  such  error  in  either  of  these 
respects  as  we  could  or  ought  to  notice*  in  the  absence  of  any  assignment,  and 
we  find  none  such.  Under  the  case  made  by  the  evidence,  the  charges  asked 
and  given  were  substantially  correct,  while  those  asked  and  refused  were  in 
part  erroneous,  and  not  applicable  to  the  case  made,  and,  in  so  far  as  correct, 
they  were  covered  by  charges  given.  The  charges  given  without  request 
fairly  submitted  the  case  to  the  jury,  while  some  refused  would  have  entitled 
the  appellant  to  recover,  notwithstanding  the  injury  may  have  resulted  from 
the  contributory  negligence  of  the  deceased,  if  there  was  the  slightest  neglect 
on  the  part  of  the  defendant  in  regard  to  matters  which  in  no  way  could  have 
contributed  to  the  injury. 

The  deceased  was  sitting  on  the  railway  track,  and  there  is  not  a  particle 
of  evidence  tending  to  show  that  he  was  compelled  to  be  there,  or  in  any 
manner  detained  there  by  the  faulty  manner  in  which  the  railway  may  have 
been  constructed,  nor  tending  to  show  that  he  might  not  have  traveled  on 
the  street  without  entering  on  the  track  of  the  f^ilway.  However,  the  con- 
dition of  the  track  was  an  unimportant  inquiry.  A  high  degree  of  care  is 
necessary  on  the  part  of  a  railway  company  in  operating  its  trains  or  locomo- 
tives on  any  part  of  its  road,  and  especially  so  in  the  streets  of  a  town  or  city, 
though  such  streets  may  be  in  the  suburbs,  and  but  little  used;  but  if,  while 
so  operating  its  road,  one  fully  capable,  mentally  and  physically,  to  take  care 
of  himself,  enters  upon  and  remains  on  its  roadway  until  he  is  injured  by  an 
approaching  train  or  locomotive  which  he  might  see  and  liear  by  the  use  of 
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his  senses,  then  it  must  be  held  that  the  contributory  negligence  of  such  a 
person  will  defeat  a  recovery  by  him»  or  by  one  who  can  recover  only  on  such 
fiicts  as  the  injured  person  could  have  recovered  on  had  he  not  died  through 
the  injuries  received  by  him.  There  is  nothing  in  the  evidence  tending  to 
show  that  the  deceased  was  not  in  mind  and  body  sound,  nor  that  he  was  wanl?- 
ing  in  any  of  the  senses  necessary  for  him  to  perceive  and  avoid  danger,  and 
the  rule  which  denies  a  recovery  to  one  whose  contributory  negligence  brings 
about  tlie  injuries  complained  of  finds  application. 
There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


KiBER,  Adm'x,  and  others  v.  Kibsb. 
{Supreme  Court  qf  Tennettee.    March  ii,  1887.) 

ApPXAXr-TBANSOaiPT— FjLIVO. 

Where  the  appellant  fails  to  file  a  transcript,  and  the  appellee  does  so,  and  asks 
an  affirmance,  which  is  resisted  on  the  ground  that  it  was  agreed  by  the  parties  that 
no  transcript  need  be  made  out,  as  they  were  n^otiating  a  couipromlsa,  which 
agreement  is  denied,  the  supreme  oourt  will  not  try  the  lasae  of  fact  in  regard  to 
snch  alleged  agreement,  but  wiU  affirm. 

Appeal  from  chancery  court,  Davidson  county. 

Bill  by  administratrix  to  set  aside  a  conveyance  by  her  intestate,  on  the 
ground  of  fraud.  Decree  for  complainant,  from  which  defendant  appealed. 
The  transcript  was  not  filed  by  appellant,  and  the  appellee  filed  the  same,  and 
asked  for  an  afllrmance  of  the  decree. 

Dodd  A  Anderson  and  T,  M.  SUger,  for  complainants.  W,  D.  CopingUm 
and  £.  T.  Holman,  for  defendant.     Wm.  €f,  Brien,  for  defending  creditors. 

TuBNirr,  C.  J.  The  appellee  files  the  transcript,  and  asks  affirmance  under 
the  statute.  This  is  resisted  upon  the  ground  that  the  parties  had  agreed  that 
no  transcript  need  be  made  out,  as  the  parties  were  negotiating  a  compromise 
of  the  suit.  The  one  side  affirms;  the  other  denies.  This  makes  an  issue  of 
fiict  which  we  will  not  try.  In  a  ease  of  contest  like  this  one,  we  must  pur- 
sue the  statute,  and  affirm  the  decree  of  the  court  below.  In  Hahr  v.  Mfu- 
grave f  12  Lea,  289,  there  was  no  disputed  agreement. 

Afflnned. 


Polk  and  others  «.  Mitousll  and  others. 
{Stipreme  Oawi  ^  Tmmeuee,    April  14, 1887.) 

1.  Taxatiov— €alb— Plkadiko. 

For  a  chancery  sale  for  taxes  to  be  valid,  the  bill  must  desoribe  the  tracts  to  be 
sold,  an4  the  amount  of  taxes  due  on  eaoh  traot  A  statement  of  the  gross  amount 
due  on  several  tracts  is  irregular. 

2.  Equity— Cboss-Bilit—Decbsx. 

Although,  as  a  general  rule,  a  decree  for  the  payment  of  money  by  complainant 
in  an  eqmty  suit  is  irregular  in  the  absence  of  a  cross-bill  claiming  such  decree,  yet 
where,  in  a  bill  to  prevent  the  foreclosure  of  a  mortgage,  the  complainant  prays  for 
an  account,  and  offers  to  pay  what  may  be  found  to  be  justly  due  by  him,  he  most 
abide  the  result  of  the  account,  and  a  decree  against  hiiu  is  valid,  though  no  cross- 
bill is  filed.  * 

8.  TsfDKB-— BBIlTGIlfO  MoNBY   IITTO  COUBT— PLBADING. 

A  bill  to  redeem  land  sold  for  taxes,  which  avers  that  complainant  is  ready  and 
willing  to  pay  the  sums  already  tendered,  **and  hereby  offers  to  pay  them,  and 
here  brings  the  monev  into  court,"  and  will  pay  the  same  as  directedl  is  suffldeut 
to  support  a  decree,  though  the  money  were  not  actually  brought  into  oourt  If 
defendants  objected  to  this,  they  should  have  demurred. 

From  chancery  court,  Shelby  oonnty. 

QatUt  eft  Patterson  and  Wright  A  Foikes,  for  plaintiffs  in  error.    Taylor  A 
CarroUf  Humes  A  Postan,  and  Harris  A  Turley^  for  defendants  in  erron[e 
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Lehman,  Special  Judge.  The  original  bill  in  this  cause  was  preferred  by 
0.  B.  Folk  in  the  chancery  court  of  Shelby,  on  the  fifth  day  of  August*  1878, 
for  himself,  and  as  trustee  of  the  heirs  of  J.  J.  Polk,  deceased,  who  are  all 
named,  and  by  James  and  John  Hoper  and  others,  their  tenants  on  the  land 
in  controversy  in  the  suit,  against  the  children  and  heirs  of  William  P.  Mitch- 
ell, 8r.,  deceased,  and  especially  £dward  B.  Carroll  and  William  P.  Mitchell, 
Jr.  The  original  bill  asserts  that  said  Oscar  B.  Polk,  trustee,  is  the  owner 
in  fee  of  two  tracts  of  land  in  Shelby  county,  containing,  respectively,  about 
185  acres  and  500  acres,  which  he  acquired  upon  a  sale  thereof  under  an  order 
of  sale,  based  on  a  prior  levy  of  an  execution  ther^n«  on  a  judgment  ren- 
dered in  this  court  in  favor  of  the  personal  representatives  of  J.  J.  Polk,  de- 
ceased, on  the  fifth  of  May,  1874,  against  William  P.  Mitchell  and  A.  W. 
Mitchell  for  the  sum  of  $9,522.56.  The  bill  further  alleges  that  execution  was 
issued  upon  said  judgment  on  July  8, 1874,  and  the  same  was  levied  on  said 
two  tracts  of  land  on  July  21, 1874;  and,  without  any  sale  by  the  sheriff,  suoh 
execution  was  returned;  that  orders  for  the  sale  of  said  lands  were  issued  at 
every  successive  term  of  this  court,  all  of  which  were  returned  unexecuted, 
until  the  fourteenth  of  February,  1877,  when  Apluriea  venditioni  eo^^onas  was 
issued,  under  which  said  lands'  were  sold,  on  March  10,  1877,  to  Oscar  B. 
Polk,— the  185  acres  for  $2,775,  and  the  500  acres  for  $10,  upon  which  sale 
and  purchase  the  sheriff  executed  a  deed  to  him  on  March  10,  1877. 

The  biU  further  alleges  that  William  L.  Vance,  on  April  6,  1875,  recov- 
ered a  judgment  against  said  WilUam  P.  Mitchell  for  $7,649.48,  in  the  First 
circuit  court  of  Shelby  county,  under  which  an  execution  was  levied  on  the 
500-acre  tract  of  land  on  June  ^,  1875;  and  which  was  sold  to  William  P. 
Vance  for  $160,  and  a  deed  therefor  executed  to  him;  that  Vance  advanced 
his  bid,  under  said  purchase,  to  $2,000.  and  afterwards  Oscar  B.  Polk  and  P. 
H.  Bowers,  as  administrators  of  J.  J.  Polk,  deceased,  redeemed  said  500  acres 
of  land  from  said  Vance  as  judgment  creditors,  by  paying  him  $2,333.33, 
and  crediting  their  judgment  by  $3,868.67,  and  making  said  land  cost  them 
$6,204.34;  that,  upon  such  redemption,  Vance  conveyed  said  500  acres,  by  his 
deed,  to^Oscar  B.  Polk  and  P.  H.  Bowers,  as  administrators.  It  also  appears 
from  the  bill  that  shortly  after  March  10, 1877,  Oscar  B.  Polk,  as  trustee, 
took  possession  of  both  of  said  tracts  of  land,  and  on  January  21, 1878,  made 
a  lease  of  the  500-acre  tract  to  James  and  John  Boper,  who  went  into  the 
possession  thereof,  and  sublet  the  same  to  others  of  the  complainants,  and 
that  said  Polk  made  a  lease  of  the  185-acre  tract  to  the  complainants  OiUiam 
and  Paine. 

The  bill  also  avers  that  the  defendants  W.  P.  Mitchell,  Jr.,  and  Edward  B. 
Carroll  went  upon  said  two  tracts  of  land  under  a  writ  of  possession  issued 
from  the  chancery  court  of  Shelby  county;  and,  under  threats  of  dispossess- 
ing the  tenants  who  occupied  the  same,  coerced  such  tenants  to  attorn  to  them. 
Such  writ  of  possession  was  issued  upon  a  purchase  of  said  lands  by  W.  P. 
Mitchell,  Jr.,  and  Edward  B.  Carroll  under  a  decree  of  said  chancery  court  in 
a  proceeding  to  sell  the  same  for  taxes.  It  is  claimed  in  the  bill  in  this  suit 
that  such  proceedings  were  void,  because,  among  other  grounds,  there  was 
no  valid  description  in  the  bill  therein  of  said  two  tracts  of  land. 

On  the  seventeenth  day  of  February,  1879,  the  complainants  filed  an 
amended  and  supplemental  bill  in  this  cause,  wherein  the  averments  of  the 
original  bill  are  stated  to  be  true,  and  that  on  May  18,  1874,  one  W.  W.  Wal- 
lace recovered  a  judgment,  in  the  circuit  court  of  Shelby  county,  against  Will- 
iam P.  Mitchell,  Sr.,  for  about  $125,  from  which  an  appeal  was  taken  to  this 
court,  where,  in  June,  1877,  the  judgment  was  affirmed,  execution  issued 
thereon  and  levied  on  the  two  tracts  of  land,  which  were  sold  on  or  about 
August  15,  1877;  the  500-acre  tract  to  William  P.  Mitchell,  Jr.,  and  Edwaid 
B.  Carroll,  and  the  185-acre  tract  to  William  Y.  a  Humes,  David  Poston,  and 
William  £.  Poston.    Such  sales  are  in  the  amended  and  supplemental  bills  as- 
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serted  to  be  roid  becaase  of  the  previous  sales  to  William  L.  Yance  and  Oscar 
B.  Polk  and  B.  H.  Bowero.  The  bill,  in  this  oonseetion,  charges  that  the 
sales  under  the  Wallace  jadgment  were  made  secretly  and  privately,  without 
publication  and  notices  as  required  by  law,  upon  a  waiver  ot  notice  by  the 
debtor  William  P.  MitcheU,  Sr.  It  is  also  averred  that  William  P.  Mitchell, 
Sr.»  on  the  thirty-first  of  August,  1877,  for  the  pretended  consideration  of 
#150.  fraudulently  conveyed  to  William  P.  AUtchell,  Jr.,  and  Edward  B.  Gar- 
roll,  his  equity  of  redemption  in  said  lands,  and  that  on  February  13, 1877, 
Humes  a?  Poston  toolc  of  Mitchell,  Sr.,  a  deed  of  trust  on  the  185-acre  tract, 
which  was  not  recorded;  that  complainants,  on  January  9, 1879,  offered  to 
pay  William  P.  Mitchell,  Jr.,  and  Edward  B.  Carroll  what  they  had  paid  out 
for  taxes  on  said  two  tracts  of  land,  and  in  their  purchases  under  the  Wal- 
lace judgment  and  the  chancery  decree,  and  then  made  a  tender  of  more  than 
sufficient  to  cover  the  amounts;  that  complainants,  on  the  ninth  day  of  Jan- 
uary, 1879,  tendered  to  Humes  &  Poston  the  amount  bid  by  them  in  their 
purchase  under  the  Wallace  judgment,  with  interest,  etc.,  and  asked  to  be 
allowed  to  redeem  the  185-acre  tract 

To  the  origfnal  and  amended  and  supplemental  bills  W.  T.  0.  Humes,  Da- 
vid H.  Poston,  and  W.  K.  Poston  interposed  their  answer  and  cross-bill,  in 
which  they  attack  the  decree.  The  complainants  recovered  in  this  court,  in 
1874,  upon  the  allegations  that  it  was  rendered  without  notice  to  William  P. 
Mitchell,  8r.,  of  the  suing  out  of  the  writ  of  error  in  the  cause,  and  that  therein 
J.J.  Polk,  who  was  a  defendant,  had  filed  no  crosB-bill,  and  was  entitled  to 
no  money  judgment;  and  it  is  contended,  upon  these  grounds,  that  the  com- 
plainants were  not  judgment  creditors  of  W.  P.Mitchell,  Sr.,  and  not  entitled 
to  redeem.  It  is  further  contended  in  said  cross-Ull  that  the  decree  in  favor 
of  J.  J.  Polk  was  rendered  in  Madison  county,  and  W.  P.  Mitchell,  Sr.,  re- 
sided in  Shelby  county.  It  was  therefore  no  lien  on  said  lands  until  the  exe- 
cution issued  thereon  had  been  levied,  which  occurred  long  after  the  rendi- 
tion of  the  Wallace  judgment. 

The  defendants  William  P.  Mitchell,  Jr.,  and  Edward  B.  Carroll  also  answered 
the  bill,  and  filed  their  cross-bill,  in  which  all  charges  of  fraud  are  denied,  as 
well  as  the  claim  of  title  to  the  lands  in  controversy  of  Polk.  In  such  answer 
and  cross-bill  the  money  decree  rendered  in  favor  of  Polk,  in  1874,  is  assailed, 
because  the  pleadings  in  the  cause  did  not  authorize  it,  and  that  an  execution 
based  on  the  decree  was  void.  It  is  admitted  in  the  answer  that  Mitchell  & 
Carroll  claimed  the  lands  in  controversy  under  the  decree  of  sale  for  taxes  of 
the  chancery  court,  and  caused  a  writ  of  possession  to  issue  in  their  behalf, 
'  upon  which  the  tenants  in  possession  agreed  to  attorn  to  them;  and  it  is 
averred  that  no  tender  or  offer  to  redeem  was  made  within  two  years  from 
the  date  of  the  purchase  at  thechancery  sale.  The  defendant  Edward  B.  Car- 
roll admits  in  his  answer  that  on  January  9, 1879,  Oscar  B.  Polk  made  the 
tender  of  money  mentioned  in  the  bill.  The  defendant  William  P.  Mitchell 
avers  that  he  was  not  present  when  such  tender  was  made  to  Carroll,  but  ad- 
mits that  Polk  called  on  him,  and  said  his  object  in  calling  was  to  make  a 
tender,  and  took  out  some  money,  as  he  then  said  $hQGO,  and  counted  it,  and 
offered  it  to  him,  (Mitchell;)  and  both  said  defendants  admit  that  they  re- 
fused the  moneys  which  were  tendered  to  them. 

The  chanoellor,  by  his  decree  in  this  cause,  adjudged  the  following  points: 
(1)  That  W.  P.  Mitchell,  Jr.,  and  £.  B.  CarroU  acquired  title  to  the  500-acre 
tract  under  the  WaUaee  judgment  as  tenants  in  common  in  equal  moieties ;  (2) 
that  W.  P.  Mitchell,  Jr.,  and  E.  B.  Carroll  acquired  title  to  both  tracts  in- 
volved in  this  litigation  as  such  tenants  in  common,  under  the  chancery  sale 
for  taxes,  which  title  was  superior  to  the  claim  of  title  or  judgment  lien  of 
CMoplainants;  (3)  that  W.  P.  Mitchell,  Sr.,  and  his  judgment  creditors,  had  the 
right  to  redeem  of  defendants  the  title  so  acquired,  and  said  W.  P.  Mitchell, 
Jr.,  and  £.  B.  Carroll,  being  tenants  in  common,  W.  P.^M^ii^e]l,  Sr.,  and  his 
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judgment  creditors  had  the  right  to  redeem  of  each  of  them  severally  his  un- 
divided half  interest  by  payment  or  tender  of  one-half  of  the  amount  neces- 
sary to  redemption;  (4)  that  on  June  9»  1879,  O.  B.  Folic,  administrator  of 
J.  Polk,  deceased,  who  was  a  judgment  creditor  of  W.  P.  Mitchell,  Sr.,  ten- 
dered to  E.  B.  Carroll  a  sum  sufficient  to  redeem  his  undivided  one-half  inter- 
est in  said  lands;  (5)  that  the  attempt,  by  said  O.  B.  Polk,  to  redeem  said 
lands  from  W.  P.  Mitchell,  Jr.,  was  defective  and  insufficient,  and  said  Mitch- 
ell is  vested  with  an  undivided  one-half  of  said  lands;  (6)  that  the  tender  by 
O.  B.  Polk  to  defendants  Homes  and  Poston  was  good,  and  that  it  was  un- 
necessary to  tender  them  the  amount  of  their  trust  deed ;  (7)  that  the  convey- 
ance by  W.  P.  Mitchell,  Sr.,  to  W.  P.  Mitchell,  Jr.,  and  E.  B.  Carroll  was 
not  fraudulent;  (8)  that  the  undivided  one-half  interest  of  £.  B.  Carroll  in 
said  lands  be  divested  out  of  him;  (9)  thajt  Polk  pay  the  redemption  money 
into  court,  $1,475.75,  and  that  the  clerk  and  master  pay  the  same  over  to  £. 
B.  Carroll;  (10)  that  complainants  pay  one-half  of  the  costs,  and  defendants 
Carroll  and  Humes  and  Poston  the  remaining  one-half  thereof.  From  that 
decree  the  complainants  and  the  defendants  E.  B.  Carroll  and  Humes  and 
Poston  appealed  to  this  court. 

The  commission  of  referees  in  their  report  find  O.  B.  Polk's  tender  was  good 
as  to  the  defendant  W.  P.  Mitchell,  Jr.,  and  recommend  a  reversal  of  the 
chancellor's  decree  on  that  point.  Thedefendants  W.  P.  Mitchell,  Jr.,  E.  B. 
Carroll,  and  Humes  and  Poston  file  exceptions  to  the  report  of  the  referees, 
which  raise  only  questions  of  law,  inasmuch  as  no  evidence  or  other  matter 
contained  in  the  record  is  therein  referred  to  for  a  basis  of  objection. 

It  is  contended  that  the  personal  judgment  rendered  in  this  court  on  the 
fifth  of  June,  1874,  against  W.  P.  Mitchell,  Sr.,  upon  which  the  personal  rep- 
resentatives of  J.  J.  Polk,  deceased,  placed  their  right  to  redeem  the  lands  in 
controversy,  was  void,  because  of  the  character  of  the  suit  in  which  the  said 
judgment  was  obtained,  and  issues  made  by  the  pleadings  therein.  The  rec- 
ord of  that  proceeding  is  in  evidence  in  this  suit,  and  shows  that  the  same 
was  instituted  by  W.  P.  Mitchell,  8r.,  to  enjoin  the  sale  of  land,  mortgaged 
by  trust  deed,  to  secure  the  payment  of  a  debt  owing  by  him  to  J.  J.  Polk, 
upon  the  ground  of  usury,  and  unrecognized  payments.  The  complainants 
in  the  bill  in  that  case  made  the  following  averments:  '^Complainant  is  ready 
and  willing  and  now  offers  to  pay  the  tiote  and  legal  amount  due,  when  ascer- 
tained;" and  in  the  prayer  asked  "that  an  account  be  taken  of  the  several 
payments  actually  made  by  complainant  on  said  debt,  and  the  amount  actually 
due,  and  complainant  wiU  pay  the  same. "  In  view  of  these  features  of  the 
case,  it  is  clear  that  the  said  decree  was  correct.  In  Allen  v.  Allen,  11  Helsk. ' 
887,  Judge  McFarland,  delivering  the  opinion,  says:  '*But  it  is  now  argued 
that,  as  no  cross-bill  was  filed,  it  was  error  to  render  a  decree  for  the  defend- 
ant for  the  balance  due  him.  He  should  have  been  remitted  to  his  action  at 
law.  The  position  is  not  maintainable.  The  complainant,  having  prayed  for 
an  account,  must  abide  the  result  of  it.  In  such  case  no  cross-bill  is  neces- 
sary." 

The  next  assignment  of  error  controverts  the  finding  of  the  referees  to  the 
effect  that  the  defendants  W.  P.  Mitchell,  Jr.,  and  E.  B.  Carroll  acquired  no 
title  to  the  land  in  controversy  under  the  chancery  sale  for  taxes.  The 
referees  reported  that  sale  void  on  the  following  grounds:  (1)  The  bill  in  the 
suit  charged  $1,169  of  taxes  against  four  different  tracts  of  land,  without 
showing  bow  much  was  due  on  each  separate  tract;  ^2)  that  the  land  was  not 
sufficiently  described.  These  conclusions  are  sustained  by  Mayor »  etc,f  of 
MorrUtoiWi  v.  King,  11  Lea,  669,  which  we  will  follow,  and  upon  which  the 
finding  of  the  r^erees  on  this  point  will  be  upheld. 

It  is  insisted  that  the  bill  is  defective  as  a  redemption  bill,  because  the 
redemption  money  was  not  brought  into  court.  The  averment  of  the  bill  is, 
*'that  compainant  is  now  ready  to  pay  to  the  said  Wm.  P.  Mitchell,  Jr.,  and 
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Edward  B.  Carroll  and  Humes  and  Poston  the  sums  severally  tendered  to 
them,  *  *  *  and  hereby  offers  to  pay  to  them,  the  said  several  parties, 
the  sums  so  tendered,  and  here  brings  into  your  honorable  court,  with  this 
bill,  the  said  several  sums,  and  will  pay  the  same  to  your  honor's  clerk  and 
master,  subject  to  such  orders  as  shall  be  proper  in  regard  to  said  money. "  The 
defendants  did  not  demur  to  the  bill  for  the  failure  of  an  offer  by  the  com* 
plainants  to  bring  the  money  into  court, — ^the  money  previously  tendered, — but 
absolutely  denied  the  right  of  complainant  to  redeem.  But  it  seems  to  us 
that  the  bill  is  not  defective  in  any  particular  whatever  criticised  by  the  ex-, 
ceptions  of  defendants. 

The  contention  that  Humes  and  Foston,  by  their  purchase  under  the  Wal- 
lace judgment,  acquired  a  title  superior  to  that  of  complainants,  and  that  the 
title  thus  acquired  by  them  immediately  vested  in  the  trustees  under  the  deed 
of  trust  made  by  W,  P.  Mitchell,  Sr.,  for  their  benefit,  is  not  tenable.  There 
was  no  connection  between  the  purchase  under  the  execution  and  the  title  of 
the  trustees  under  the  trust  deed.  And  this  disposes,  also*  of  the  exception 
which  asserts  that  Humes  and  Poston  were  entitled  to  the  payment  of  their 
debt  secured  by  this  trust  deed  from  the  judgment  creditor  who  proposed  to 
redeem. 

The  result  is  that  the  report  of  the  referees  must  be  confirmed,  and  the  de- 
cree of  the  chancellor  will  be  modified  in  so  far  as  relief  was  thereby  denied 
to  the  complainants  against  the  defendant  W.  P.  Mitchell,  Jr.  The  costs 
will  be  paid  as  is  suggested  in  the  report  of  the  referees. 


Mabks  and  others  v.  Tiohenob. 
(Omre  qfAppeaii  ^  Kentucky.    May  6, 1887.) 

1.  YnrDOB  AHD  VbHOBS— CoirfBAOT^RlSK. 

Upon  the  sale  of  land  it  becomes  the  property  of  the  vendee  from  the  execution, 
deliyery.  and  acceptance  of  the  written  contract;  and,  if  a  ballding  thereon  is  de- 
stroyed by  fire  between  the  time  of  snch  contract  of  sale  and  the  time  fixed  upon 
in  the  contract  for  the  delivery  of  possession  by  the  vendor  to  the  vdndee,  Uie  latter, 
and  not  the  former,  must  bear  the  loss.^ 

2.  Sam. 

There  are  only  two  exceptions  to  this  rule:  (1)  Where  there  is  an  express  con- 
tract to  deliver  possession  of  the  land,  with  the  improvements  or  buildings  thereon, 
in  the  same  condition  they  were  in  when  the  sale  was  made ;  (2)  where  the  build- 
ing has  been  destroyed  by  the  culpable  negligence  of  the  vendor. 

8.   8aM«— AeB^DfSMT  BT  YSKDOB  TO  RbPAIB. 

Where  a  sale  was  made  and  the  deed  delivered  in  October,  and  the  vendor  agreed 
to  re-roof  and  paint  the  house,  and  deliver  it  by  the  following  January,  keldy  that 
this  was  merely  an  agreement  to  repair,  and  not  an  undertaking  on  the  part  of  the 
vendor  to  assume  the  risk  of  fire ;  and,  the  honse  having  been  destroyed  between 
October  and  January,  the  loss  falls  on  the  vendee. 

Appeal  from  circuit  court,  McLean  county. 

Otoen  &  Ellis  and  W.  B.  Noe,  for  appellants.  Jep,  O.  Jomon^  for  ap- 
pellee. 

Lewis,  J.  Appellee  having  sold,  and  by  deed  executed  October  24,  1884, 
conveyed,  to  appellants  three  tracts  of  hind  adjoining,  and  constituting  one 
farm,  instituted  an  action  to  recover  judgment  on  the  notes  given  for  the  pur- 
chase money,  and  to  subject  the  land  to  satisfy  it.    In  defense,  appellants 

>The  purchaser  under  an  executory  contract  for  the  sale  of  land  is  the  equitable 
owner.  Burkhart  v.  Howard,  (Or.)  12  Pac.  Rep.  79;  Gilbert  v.  Sleeper.  (Cal.)ld.  172; 
Alpers  V.  Knight,  (Cal.)  8  Pac.  Rep.  446;  Taylor  v.  Holmes.  14  Fed.  Rep.  4d8;  Martin 
V.  Carver,  (Ky.)  1  S.  W.  Rep.  199;  Bartle  v.  Curtis.  (Iowa,)  28  N.  W.  Rep.  73.  Any  ac- 
ddental  loss  accruing  between  the  time  of  his  purchase  and  the  conveyance  of  the  le- 
gal title  must  be  borne  by  him,  and  he  is  entitled  to  all  the  benefits.  Martin  v.  Carver. 
(Ky.)  1  S.  W.  Rep.  199. 

v.4s.w.no.4 — 16 
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state  that  the  deed  as  written  does  not  contain  the  whole  contract  entered  into 
between  the  parties,  but  a  portion  of  it  was  by  mistake  omitted,  and  that  they 
accepted  the  deed  upon  the  condition  of  the  execution  by  appellee  of  the  fol* 
lowing  writing,  which  embraces  the  omitted  part: 

**I  have  this  day  sold  to  James  A.  and  Samuel  C.  Marks  my  farm  known  as 
the  <  Daniel  McFarland  Farm. '  I  agree  to  cover  said  house,  and  put  two  coats 
of  paint  on  the  outside,  and  deliver  the  same  to  said  parties  by  or  on  the  first 
day  of  January,  1885.  Eleven  thousand  of  the  shingles  if  to  be  band-shaved 
shingles,  and  the  remainder  to  be  cut  shingles.  I  also  agree  to  furnish  as 
much  as  200  feet  of  sheeting  if  needed  on  said  house;  and,  if  any  more  is 
needed,  said  Marks  is  to  furnish  it.  T.  C.  Tichenor." 

It  is  further  stated  that  about  November  29, 1884,  the  dwelling-house  men- 
tioned was  destroyed  by  flre»  in  consequence  of  which  appellee  never  did  de- 
liver it,  and  they  therefore  ask  that  the  notes  sued  on  be  credited  by  the  value 
of  the  house,  which  they  aver  was  $1,000.  It  is  stated  in  the  reply,  and  not 
controverted,  that*  at  the  time  of  the  sale  of  the  land,  it  was  iu  the  possession 
of  a  tenant  of  appellee,  whose  term  did  not  expire  until  January  1,  1885,  of 
which  fact  appellants  were  aware,  and  that  time  was  agreed  on  in  view  of 
such  tenancy. 

In  the  sale  of  land  it  becomes  the  real  property  of  the  vendee  f  r<Ha  the  exe- 
cution, delivery,  and  acceptance  of  the  written  contract.  '*It  is  vendible  as 
his,  chargeable  as  his,  and  capable  of  being  devised  or  descending  as  his.*' 
Consequently  it  is  a  well-established  and  reasonable  rule  that  the  destruction 
of  buildings  thereon  by  fire,  between  the  time  of  such  contract  of  sale  and  the 
time  fixed  upon  in  the  contract  for  the  delivery  of  possession  by  the  vendor  to 
the  vendee,  must  be  the  loss  of  the  latter  and  not  of  the  former.  Calhoon  v. 
Belden,  3  Bush,  674.  There  are  only  two  exceptions  to  this  rule.  The  first 
is  when,  as  was  the  case  in  Combs  v.  Fisher,  d  Bibb,  51,  there  is  an  express 
contract  to  deliver  the  possession  of  the  land,  with  the  improvements  or  build- 
ings thereon,  in  the  same  situation  as  was  the  case  when  the  sale  was  made. 
The  second  is  when,  as  was  in  Cornish  v.  8truttofif  8  B.  Mon.  586,  the  build- 
ing has  been  destroyed  by  the  culpable  negligence  of  the  vendor. 

There  is  no  allegation  or  proof  that  the  destruction  of  the  dwelling-house 
in  this  case  was  caused  by  the  negligence  of  the  vendor,  or  any  other  person; 
nor  do  we  think  the  contract,  fairly  construed,  amounts  to  an  express  agree- 
ment by  the  vendor  to  assume  the  risk  of  the  destruction  of  the  buildings  by 
fira  The  purpose  of  the  supplemental  contract  executed  by  appellee  was  to 
provide  for  the  repair  by  him  of  the  house  as  therein  agreed,  and  which  the 
evidence  shows  he  did  do,  but  not  to  insure  it  against  destruction  by  fire, 
or  to  shift  the  risk  from  appellants  to  himself.  He  simply  covenanted  to  de- 
liver possession,  without  any  express  undertaking  to  sustain  any  loss  that 
might  arise  from  the  burning  of  the  house.    Judgment  affirmed. 


Curd,  by,  etc.,  v.  Curd  and  others. 
(Qnurt  0/  Appealt  of  Kentucky,    May  S,  1887.) 

WlLIr— DlVISK— COKSTRDCTIOW. 

A  testator,  devising  his  estate  to  bis  wife  and  children,  directed  that  the  widow 
should  manage  theeatate  until  the  youngest  child  should  reach  21  years  of  age; 
that  then  they  should  have  the  privilege  of  dividing  the  property,  if  they  should 
desire  to  do  so,  the  widow  to  take  a  child's  share ;  that,  if  the  widow  should  marry 
again,  her  share  should  be  allotted  to  her,  to  be  hers  only  during  her  life,  and  at 
her  death  to  revert  to  the  children,  to  be  held  together  and  managed  as  aforesaid, 
some  one  being  appointed  for  the  purpose  by  the  proper  court,  ffeldt  that  any  one 
of  the  devisees  had  a  right  to  demand  a  division  upon  the  youngest  child  arriving 
at  21 ;  that,  upon  the  remarriage  of  the  widow,  and  the  allotment  to  her  of  her 
share  for  life,  the  balance  of  the  estate  was  to  be  kept  together  as  before,  her  share 
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after  her  death  to  he  held  as  |>art  of  the  whole  estate,  if  no  division  has  been  made 
previously;  and  that  the  widow's  remarriage  would  not  supersede  her  power  as 
trustee. 
2.  Sams— Tbust— RioHis  of  Bknsficiabt. 

A  testator,  who  had  been  twice  married,  left  his  property  to  his  widow,  his  chil- 
dren by  her,  and  a  daughter  by  his  iirst  wife,  directing  toe  property  not  to  be  di- 
vided until  the  voungest  child  should  arrive  at  the  age  of  21  vears,  and  meanwhile 
the  widow  to  live  on  the  farm,  and  manage  the  property  for  the  benefit  of  all, 
and  to  *'  raise,  provide  for,  and  school "  the  children,  ffeld^  that  the  step-daugh- 
ter, who  did  not  live  at  home  becaiue  she  did  not  get  along  well  with  ner  step- 
mother, was  entitled,  notwithstanding  that  fact,  to  her  share  of  the  income  of  the 
property,  making  a  deduction,  however,  in  estimating  the  income,  for  any  increase 
thereof  caused  by  the  labor  of  the  other  devisees. 

Appeal  from  circuit  court,  Mercer  county. 

P.  B.  Thompson,  Sr.,  for  appellant.    T.  O.  Bell,  for  appellees. 

Bennett,  J.  R.  J.  Curd  died  July  8,  1879,  in  Mercer  eounty,  Kentucky. 
He  left  surviving  him  the  appellant,  Ella  M.  Curd,  an  infant  and  only  child 
by  his  flrst  wife.  He  also  left  suryiving  him  the  appellee  Susan  B.  Curd,  his 
second  wife,  and  three  infant  children  by  her,  who  are  also  appellees.  The 
appeUee  Susan  B.  Curd,  married  the  appeUee  D.  S.  Curd,  July  12,  1884. 
B.  J.  Curd,  in  bis  life-time,  made  a  will,  which  was  duly  probated  in  the 
Mercer  county  court,  and  admitted  to  record.  The  appellee  Susan  B.  Curd 
was  appointed  administratrix  with  the  will  annexed  of  H.  J.  Curd's  estate. 
She  continued  to  act  as  administratrix  until  some  time  after  her  marriage 
with  the  appellee,  D.  S.  Curd,  when  B.  F.  Roach  became  the  administrator 
with  the  will  annexed.  This  suit  was  instituted  by  tbe  appellant,  Ella  M. 
Curd,  for  a  construction  of  R.  J.  Curd's  will,  and  for  a  settlement  of  his  es- 
tate. By  amended  pleadings,  other  questions  are  raised,  which  will  be  no* 
ticed  after  a  while. 

The  second,  third,  and  fifth  clauses  of  the  will,  which  control  its  construc- 
tion, are  as  follows: 

''(2)  All  my  property,  of  every  description,  is  to  be  held  together,  and  not 
divided,  until  my  youngest  child  shall  become  twenty-one  years  of  age;  my 
wife,  Susan  B.  Curd,  to  jive  upon  my  farm,  and  manage  my  property  for  the 
benefit  of  my  children  and  herself,  and  she  to  raise,  provide  for,  and  school 
my  children  in  a  manner  suitable  to  their  condition  in  life. 

"(3)  When  my  and  my  wife's  youngest  child  by  me  shall  arrive  at  the  age 
of  twenty-one  years,  then  they  have  the  privilege  of  making  an  equal  division 
of  my  said  property,  if  they  desire  to  do  so,  among  themselves;  my  said  wife 
Susan  to  take  a  child's  part  at  the  time  of  division." 

*'(5)  Should  my  said  wife,  Susan,  again  marry,  then  I  will  and  provide  that 
her  said  child's  part  shall  be  allotted  to  her,  and  to  be  hers  only  during  her 
life,  and  at  her  death  to  revert  to  my  said  children,  to  be  held  together  and 
managed  as  aforesaid;  some  one  being  appointed  by  the  proper  court,  and 
required  to  give  bond  with  good  security  for  the  application  of  the  interest 
and  proceeds  of  my  property  as  aforesaid." 

The  third  dause  of  the  will  gives  to  the  appellee  Susan  B.  Curd  a  child's 
part  of  the  testator's  estate  at  the  time  of  its  division  among  the  devisees, 
which  division  is  not  to  be  made  until  the  youngest  devisee  shall  have  ar- 
rived at  the  age  of  twenty-one  years.  By  this  clause  Susan  B.  takes,  at  the 
time  of  the  division,  a  child's  part  of  the  estate  absolutely.  But  by  the  fifth 
clause  of  the  will,  if  she  marries  again,  her  interest  in  the  part  willed  to 
her  by  the  third  clause  is  reduced  from  a  fee-simple  estate  to  that  of  a  life- 
estate  only.  By  the  third  clause  of  the  will,  if  Susan  B.  still  remains  a  widow, 
the  estate  is  not  to  be  divided  until  the  youngest  child  shall  have  arrived  at 
the  age  of  twenty-one  years.  It  may  then  be  divided  among  the  devisees, 
but  a  division  is  not  even  then  enjoined.  Any  of  the  devisees,  then,  has  the 
right  to  require  a  division.    Unless  a  division  is  demanded,  the  estate  is  to  be 


228  SOUTHWESTERN  REPORTER.  {Kj. 

still  kept  together  for  the  purposes  set  forth  in  the  second  clause  of  the  will. 
Upon  the  marriage  of  Susan  B.,  however*  then  her  interest  in  the  estate*  a 
child's  part  for  life,  is  to  be  set  apart  to  her,  which  she  has  the  exclusive 
right  to  the  use  of  during  her  life.  But  the  balance  of  the  estate  is  to  be  held 
together  as  before,  and,  in  the  event  of  her  death,  then  the  life-interest  of 
Susan  B.t  she  having  married  again,  is  to  revert  to  the  children,  and,  if  no 
division  has  been  made  among  them  at  the  time  of  the  reversion,  then  said 
interest  is  to  be  held  as  a  part  of  the  whole  estate  for  the  purposes  men- 
tioned in  the  second  clause  of  the  will.  The  will  also  appoints  Susan  B. 
trustee  of  the  estate,  for  the  puiposes  mentioned  in  the  second  clause  of  the 
will,  which  trusteeship  continues  until  the  youngest  child  arrives  at  the  age 
of  21,  and  as  much  longer  as  the  estate  may  be  held  together,  and  her  second 
marriage  does  not  supersede  her  powers  as  trustee.  In  the  event  of  her  death, 
however,  then,  by  the  provisions  of  the  will,  if  the  estate  is  not  yet  divided, 
the  proper  court  is  authorized  to  appoint  a  trustee  to  carry  out  the  trust. 

As  we  understand  the  decision  of  the  lower  court,  it  accords  with  the  fore- 
going views,  and  to  that  extent  is  affirmed.  But  we  cannot  agree  with  that 
part  of  the  lower  court's  construction  of  the  will  which  denies  the  appellant 
equal  right  to  a  support  and  education  out  of  the  proceeds  of  the  estate  with 
the  other  devisees,  simply  because  she  did  not  live  upon  the  estate  with  her 
step-mother.  The  proof  clearly  shows  that,  down  to  the  time  of  the  death  of 
the  testator,  the  appellant  and  the  appellee  Susan  B.  did  not  get  along  well  to- 
gether, and  it  was  evidently  thought  by  the  appellant  that  it  would  be  more 
agreeable  to  her  to  live  elsewhere.  But  it  is  not  necessary  to  decide  which 
one  was  in  fault  because,  as  we  understand  the  provisions  of  the  will*  the  ap- 
pellant, notwithstanding  she  is  living  away  tsom  the  place  and  her  step- 
mother, is  entitled  to  her  pro  rata  of  the  proceeds  of  the  estate  for  a  support 
and  education;  she  has  an  equal  interest  in  the  estate  with  the  other  devisees. 
Her  interest  in  the  estate  helps  to  make  up  the  yield  of  the  estate;  and  it 
would  evidently  be  unjust  to  deprive  her  of  the  yield  of  her  property,  because 
it  is  more  agreeable  to  her,  and  perhaps  the  best  for  her,  to  live  with  more 
agreeable  kinspeople. 

The  court,  however,  in  fixing  the  allowance  of  the  appellant,  should  take 
into  account,  if  the  proof  justifies  it,  any  increase  of  the  proceeds  of  the  es- 
tate caused  by  the  labor  of  the  other  devisees,  and  deduct  that  sum,  and  then 
allow  the  appellant  her  pro  rata  of  the  balance. 

The  judgment  of  the  lower  court  rejecting  this  allowance  is  reversed.  In 
every  other  respect  it  is  affirmed.  In  affirming  we  have  not  overlooked  the 
various  items  of  account  allowed  and  disallowed  by  the  lower  court,  notably, 
that  for  building  a  house  on  the  farm  by  Susan  B. ;  that  of  allowing  Susan  B. 
the  insurance  money,  and  rejecting  her  claim  to  interest  thereon,  etc.  Upon 
the  return  of  the  case,  the  lower  court  will  also  amend  its  decree  so  as  to  re- 
serve the  right  to  require  the  appellee  Susan  B.,  at  any  time  the  interest  of 
the  appellant  or  any  of  the  other  devisees  may  require  it,  to  give  bond,  with 
sufficient  surety,  for  the  faithful  management  of  said  estate,  and  the  preser- 
vation thereof,  and  the  application  of  the  proceeds  according  to  the  provisions 
of  the  will. 


Duncan,  Trustee,  and  others  v.  Central  Passenger  B.  Co, 

{QmH  of  AppeaU  of  Kentucky,    April  30,  1887.) 

DkTO— BUILDIKO  RBSTRXCnON— SUSSBQUXST  GbANTSB— NOTIOS. 

J.  owned  a  tract  of  suburban  land,  which  he  divided  into  lots  bordering  on  a 
wide  avenue,  and  sold  two  of  the  lots  to  A.,  stipulating  in  the  deed  that  no  build- 
ing for  business  purposes  or  other  than  a  dwelling  should  be  erected  on  the  land. 
A.  afterwards  sold  to  appellee  (a  street-railway  company)  without  iziaerting  in  the 
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deed  the  restriction  as  to  building.  HM,  $b  the  deed  from  J.  to  A.  was  of  record, 
the  railway  company  was  charged  with  notice  of  the  restriction,  and  could  occupy 
no  better  position  than  A.  did. 

2.  Saks— Waitbb— Ikjukoiiov. 

The  eTidence  showed  that  the  restriction  in  the  deed  to  A.  wto  inserted  in  pur- 
suance of  a  plan  on  J.'s  part  to  confine  building  on  the  entire  tract  to  residences, 
but  that  he  afterwards  sold  or  mortgaged  the  other  lots  without  inserting  in  any 
of  the  deeds  any  such  restriction.  HekL,  this  constituted  an  abandon  ment  or  waiver 
of  the  plan,  and  he  could  not  afterwards  enforce  the  restriction  in  A.'8  deed,  or  haye 
an  injunction  to  restrain  the  railway  A^m  erecting  stables  on  the  lots  purchased 
of  A. 

8.  IwjuHcnon— Whkk  it  Lxeb. 

To  authorize  the  issuing  of  an  injunction  there  must  be  a  dear  case  of  Impend- 
ing injury,  and  an  urgent  necessity  for  the  writ.  If  the  cause  of  action  be  continu- 
ous, and  the  nature  of  the  impending  damage  such  as  not  to  be  susceptible  of 
proper  assessment  by  a  jury,  but  a  matter  of  conjecture  merely,  an  injunction  will 

Appeal  from  Louisville  chanceiy  oourt. 

Alex.  P.  Humphrey^  for  appellants.  John  Mason  Broum  und  Geo.  M. 
Davie,  for  appellee. 

Holt,  J.  TVHUam  C.  Johnson  was  the  owner  of  20  acres  of  land  lying 
between  JBaxter  and  Barrett  aveuuea,  in  the  city  of  LouiavUle.  In  X870  he 
made  a  plat  of  It,  in  which  it  was  laid  out  in  lots,  with  a  wide  avenue  run- 
ning through  the  middle  of  it,  from  Baxter  avenue  to  Barrett  avenue,  known 
as  ''Highland  Avenue."  The  owner  believed  that  the  lots  would  sell  best 
for  residences,  and  the  purpose  was  to  confine  them  to  this  use.  This  was 
the  plan.  In  October,  187d,  he  sold  and  eonveyed  lots  60, 61,  and  62,  which 
lie  at  the  comer  of  Baxter  and  Highland  avenues,  to  one  Allman.  He  had 
previously  declined  to  sell  them  to  the  appellee,  the  Central  Passenger  Kailroad 
Company.  Allman  conveyed  them  to  it  in  December.  1873,  for  the  price  at 
which  be  had  purchased.  The  deed  from  Johnson  to  Allman  contained  this 
restriction:  "It  is  hereby  agreed  between  the  first  and  second  parties  thut 
no  business,  manufacturing,  or  other  than  dwelling-houses  shall  be  built  upon 
said  property,  and  no  aUey  shall  run  through  said  property,  and  no  building 
of  any  kind  shall  be  put  thereon  fronting  any  other  way  than  on  Highland* 
avenue,  or  the  said  twenty-four  feet  alley."  The  deed  from  Allman  to  the 
railroad  company,  however,  embraced  no  such  condition;  but  the  one  to  him 
was  of  record,  and  the  company,  moreover,  had  actual  notice  of  the  restric- 
tion in  the  grant  to  him.  It  occupies  no  better  attitude,  therefore,  than  it 
would  if  it  had  been  embraced  in  its  own  deed. 

Such  negative  easements,  or  predial  servitudes  as  they  were  called  in  the 
Roman  law,  are  valid.  They  qualify  the  estate  granted.  The  limitation  on 
the  use  entws  into  the  consideration  for  the  contract  and  should,  therefore, 
by  common  justice,  be  upheld,  if  not  unlawful.  It  is  not  void  as  in  restraint 
o:  trade,  be<»use  it  is  not  a  contract  in  general  restraint  of  it,  but  merely  pre- 
vents the  use  of  a  particular  piece  of  property  in  a  certain  way.  Ko  undue 
but  a  limited  restriction  upon  the  use  merely  is  imposed.  Conditions  forbid- 
ding alienation  to  particular  persons,  or  for  a  limited  time,  or  to  particular 
uses,  are  not  in  violation  of  law.  Stines  v.  Dorman,  25  Ohio  St.  580;  TruS" 
teee  v.  Lynch,  70  N.  Y.  440;  Coum  v.  Springe  Co.,  100  U.  S.  55;  Tulk  v. 
Moocihay,  11  Beav.  571. 

The  appellee,  in  1881,  began  the  erection  of  a  brick  building  upon  its  lots, 
thus  acquired,  to  be  used  as  a  station  for  its  street  railway,  which  extends 
along  Baxter  avenue,  and  also  to  shelter  its  cars,  and  as  a  stable  for  its  stock. 
The  appellant  Johnson,  relying  upon  the  restriction  in  the  deed  to  Allman, 
enjoined  the  appellee  from  building  it.  There  is  no  question  of  laches  upon 
his  part,  because  he  acted  in  limine  as  to  the  work,  and  enjoined  it  as  soon 
as  it  was  begun. 
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But  the  inquiiy  is  presented  whether  there  has  been  such  a  change  in  the 
condition  of  the  property,  or  such  conduct  upon  his  part,  as  prevents  him 
from  asking  the  aid  of  a  court  of  equity.  There  are,  as  yet,  no  buildings  upon 
any  of  the  lots.  In  fact.  Highland  avenue  has  never  been  improved,  or  in 
fact  made  a  street.  It  must  be  recollected  that  the  sale  to  Allman  was  in 
October,  1873.  Prior  to  that  time,  Johnson  had  sold  a  lot  to  one  Miller;  also 
one  to  a  man  by  the  name  of  Mueller,  and  had  mortgaged  a  portion  of  the 
land.  He  sold  a  lot  to  one  Bradas  in  1874;  another  to  Susan  Hepburn  in  1876; 
another  to  one  Piggott  in  1880;  and  in  1881  he  sold  a  large  portion  of  the  land 
to  John  M.  Caperton,  and  mortgaged  all  the  balance  of  it,  which  he  still 
owned,  and  which  was  not  already  incumbered  by  mortgage. 

The  location  and  different  sales  will  be  best  understood  from  the  following 
plat: 


R.R. 
Nog.  60,  61.  62. 


Caperton. 


Highland  Avenue, 


BradM. 


HueUer. 


Mmer. 


Johnson 
(under 
'  mortgage.)  , 


Jobn«on 
(under  mortgage.) 


None  of  the  deeds  or  mortgages  made  by  the  appellant  Johnson  contained 
any  restriction  whatever  as  to  use,  save  that  to  Allman.  The  Hepburn  lot 
has  changed  ownership  several  times  since  its  sale  by  Johnson,  and  now  be- 
longs to  the  appellee. 

The  parties  now  complaining  own  no  land  adjoining  the  lots  of  the  railroad 
'company,  or  any  upon  that  side  of  Highland  avenue.  They  have  no  interest 
in  any,  save  that  yet  belonging  to  Johnson,  and  which  is  under  mortgage. 
Indeed,  he  is  the  only  complainant  in  interest,  because  the  other  appel^nts 
are  his  wife  and  his  trustee.  The  owners  of  the  lots  adjacent  to  those  owned 
by  the  company  are  not  complaining,  and  have  the  right  to  erect  anything 
they  please  on  their  lots  short  of  a  nuisance.  Indeed,  the  company  have  a 
right  to  build  a  stable,  or  any  other  structure,  upon  the  Hepburn  lot,  as  it 
now  belongs  to  it,  and  Is  not  subject  to  any  restriction. 

It  is  urged  that  the  conduct  of  Johnson,  in  thus  selling  the  other  lots  with- 
out any  restriction,  should  be  held  to  be  an  abandonment  or  waiver  of  the 
restriction  in  the  Allman  deed;  and  that,  by  so  doing,  he  has  produced  such 
a  state  of  circumstances  or  condition  as  to  the  property  that  no  such  injury 
can  accrue  to  him  as  authorizes  its  prevention  by  injunction.  This  writ  is 
an  extraordinary  remedy.  Its  aid  cannot  be  invoked  save  in  a  clear  case  of 
impending  injury.  There  must  bean  urgent  necessity,  and  this  must  be 
clearly  shown.  A  mere  possibility  of  injary  does  not  authorize  it.  Dumea- 
nil  V.  Duponty  18  B.  Mon.  804.  The  mere  fact  that  there  is  a  contract  be- 
tween parties  does  not  authorize  it,  because  there  is  a  remedy  for  a  breach  of 
it  by  an  action  at  common  law  for  damages;  and,  if  every  contract  could  be 
enforced  in  equity,  the  chancellor  would  be  overburdened.  Our  Code  of 
Practice  authorizes  its  issuance  where  great  or  irreparable  injury  is  about  to 
accrue.  This,  however,  is  not  to  be  confined  to  cases  of  heavy  pecuniary 
loss.  If  so,  the  person  who  has  but  little  would  often  be  comparatively  rem- 
ediless.   If  the  cause  of  action  be  continuous,  and  the  nature  of  the  impend- 
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ing  damage  sach  as  not  to  be  susceptible  of  proper  assessment  by  a  Jury,  but 
a  matter  of  conjecture  merely,  then  an  injunction  will  lie,  otherwise  the 
remedy  would  often  be  inadequate;  and  it  is  in  such  cases  that  equity  aids 
the  poverty  of  the  law,  and  rather  regards  the  right  of  the  party  than  the 
amount  of  damage  which  may  accrue.    Btines  v.  Dormant  supra. 

Cases  in  support  of  this  rule  might  be  cited  without  number.  Indeed, 
there  is  high  authority,  holding  that  no  damage  whatever  need  be  shown ; 
but  that  the  right  existing  by  virtue  of  the  contract  may  be  inf orced  without 
regard  to  the  question  of  resulting  damages.  Dickemon  v.  Canal  Co.,  15 
Beav.  260;  Cotn.  v.  Railroad  Co.,  24  Pa.  fcJt.  160;  Trustees  v.  Lynch,  70  N. 
Y.  440.  We  need  not,  however,  determine  the  extent  of  the  rule,  because 
there  Is  another  question  which  is  fatal  to  the  appellant's  claim. 

It  is  evident  that  the  restriction  in  the  Alhnan  deed  was  inserted  to  enable 
the  appellant  Johnson  to  carry  out  his  plan  of  selling,  the  property  for  resi- 
dences. The  then  design  was  to  have  no  buildings  erected  there  save  for 
residential  purposes.  This  was  a  general  plan,  and  to  prevent  its  symmetry 
from  b^ng  marred  the  covenant  in  the  Allman  deed  was  inserted.  The  evi- 
dence is  conclusive  that  this  plan  was  abandoned.  Johnson  subsequently 
sold  the  most  of  the  property  without  any  restrictions  whatever.  The  grantr 
ees  have  the  right  to  erect  any  character  of  building,  and  use  it  for  any 
purpose,  save  a  nuisance,  which  the  law,  and  not  the  conveyances  to  them, 
inhibits.  They  may  build  stables,  tan-yards,  soap-factories,  or  structures  of 
any  other  character,  save  those  within  the  ban  of  the  law.  This  is  the  result 
of  Johnson's  own  conduct.  He  has  put  it  out  of  his  power  to  carry  out  his 
plan  or  general  scheme  of  using  the  propei^iy  for  residential  purposes  only. 
He  can  no  longer  prevent  others  from  destroying  the  plan,  and  by  his  own 
acts  even  the  appellee  has  a  perfect  right  to  build  a  car-stable  upon  the  Hep- 
bum  lot,  now  owned  by  it,  and  whicb  adjoins  the  lot  as  to  which  the  restric- 
tion was  made  in  the  Allman  deed,  years  before  this  action  was  instituted.  It 
is  impossible,  therefore,  to  carry  out  the  theory  or  general  plan  which  led  to 
the  insertion  of  the  restriction  named;  and  Johnson  himself  has  produced 
this  state  of  casa  It  is  true  that  no  other  buildings  have  yet  been  erected, 
but  they  may  be  at  any  time,  and  a  court  of  equity  should  not  lend  its  aid  to 
one  looking  to  a  certain  end,  when  it  may  be  defeated  at  any  time  by  reason 
of  the  previous  conduct  of  that  person.  Its  action,  under  such  circumstances, 
would  be  futile  and  barren  of  results. 

It  is  urged,  however,  that  Johnson  had  a  right  to  suppose  that  other  vend- 
ees would  not  erect  any  objectionable  buildings,  if  the  owner  of  the  lot  at  the 
entrance  to  the  avenue  was  restricted  from  doing  so.  It,  however,  appeiirs 
that  the  year  following  the  sale  to  Allman  the  appellant  sold  the  lot  immedi- 
ately opposite,  and  which  fronts  on  both  Baxter  and  Highland  avenues,  to 
Bradas  without  any  restriction  whatever  as  to  its  use;  and  the  conclusion  is 
irresistible  that  the  plan  existing  in  his  mind,  and  which  led  to  the  insertion 
of  the  restriction  now  in  question  in  the  Allman  deed,  was  abandoned.  The 
general  scheme  has,  by  the  appellant's  own  permission  and  conduct,  been  so 
changed,  and  the  condition  of  the  property  so  altered,  that  it  is  liable  to  be 
defeated  at  the  pleasure  of  others,  and  may  in  fact  be  regarded  as  impossible 
of  fulfillment.  The  original  plan,  owing  to  his  own  action,  is  no  longer  prac- 
ticable. The  restriction  has  been  thus  rendered  inapplicable  in  its  true  in- 
tent and  meaning, — as  much  so  as  if  the  plaintiff  had  himself  erected  build- 
ings destructive  of  the  object  of  the  covenant;  and  in  such  a  case  a  court  of 
equity  will  not  interfere.  In  support  of  these  views  we  refer  to  Hil.  Inj. 
711;  High,  Inj.  §  1158;  Roper  v.  Williams,  1  Turn.  &  R.  18;  and  Duke  of 
Bedford  v.  Trustees  qf  British  Museum,  2  Mylne  &  K.  552. 

A  contract,  the  fulfillment  of  which  becomes  unreasonable,  will  not  be  en- 
forced at  the  instance  of  a  party  who  by  his  own  conduct  has  produced  such  a 
result.    After  treating  it  as  void,  he  cannot  appeal  to  a  court  of  equity  to 
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treat  it  otherwise.  We  must  regard  the  present  state  of  the  property;  and, 
viewing  it  in  this  light,  ought  a  court  of  conscience  to  interfere?  The  power 
of  Johnson  to  control  the  premises  is  now  gone.  He  has  voluntarily  let  the 
matter  pass  out  of  his  hands;  and,  having  done  so,  it  is  no  longer  consonant 
with  the  principles  of  equity  to  interferci  and  he  cannot,  to  the  prejudice  of 
others,  now  ask  a  court  of  equity  to  aid  him.  Great  injury  would  likely  re- 
sult to  oUiers,  and  no  correlative  benefit  to  him. 

The  most  of  the  cases  cited  by  his  distinguished  counsel  did  not  turn  upon 
the  question  of  waiver  or  abandonment;  while  some  of  them  are  exceptional 
in  fact  but  not  in  law.  Indeed,  the  rule  above  indicated  appears  to  be  ad- 
mitted, but  it  is  denied  that  this  case  falls  within  it.  We  think  otherwise, 
and  the  judgment  is  affirmed. 


Greer  and  others  o.  Wintebsmith  and  others. 

{Cburt  cf  Appeals  of  Kentucky,    April  30,  1887.) 

1.  Execution— Salb— Priority. 

Land  was  levied  on  under  execution,  and  sold  in  1863,  but  a  deed  was  not  made 
to  the  purchaser  until  1877.  In  the  mean  time  the  land  had  been  levied  on  again 
and  sold  under  another  execution,  and  a  deed  made  to  the  purchaser  in  1872.  HM, 
that  the  purchaser  at  the  sale  in  1863  is  entitled  to  hold  the  land  as  against  the  pur- 
chaser at  the  sale  in  1872,  although  the  latter  obtained  his  deed  first. 

2.  Same— pRsuMFTion— Levy— Return. 

Where  the  sheriff  has  sold  land  under  execution,  the  law  presumes  that,  with  the 
execution  in  his  hands,  he  did  his  duty  by  levying  it  while  it  was  still  in  full  force, 
unless  his  return  shows  that  he  did  not.    The  silence  of  his  return  upon  that  sub- 
ject is  not  sufficient  to  rebut  this  presumption. 
8.  Sam»— WArvxB— Effbct. 

An  execution  defendant  may  waive  a  levy  upon  property  to  be  sold  thereunder, 
and  an  advertisement  of  the  sale,  and,  in  such  case,  the  sale  will  pass  title  as  effect- 
ually as  if  made  in  the  usual  way.         * 

4.  Same— Deed— Title. 

A  purchaser  at  an  execution  sale  not  only  acquires  by  his  purchase  the  lien  cre- 
ated by  virtue  of  the  execution,  but  an  inchoate  or  equitable  title  to  the  land,  and 
the  deed  subsequently  made  to  him  by  the  sheriff  relates  back  to  the  time  of  the 
creation  of  the  lien  by  virtue  of  the  execution,  and  perfects  his  title  from  that  dat«. 

5.  Champerty — Executory  Contract — Deeds. 

The  law  against  champerty  does  not  apply  to  deeds  made  to  carry  into  effect  a 
contract  for  the  sale  of  land  of  which  there  was  no  advene  possession  at  the  time 
the  contract  was  entered  into,  although  the  lanfl  be  held  adversely  when  the  deed 
is  made.    This  rule  applies  to  an  executory  verbal  contract  of  sale. 

Appeal  from  circuit  court,  Hardin  county. 

W,  P.  D.  Bush  and  /.  P.  Hohstm^  for  appellants.  Montgomery  &  Poetout 
for  appellees. 

Bjsnnbtt,  J.  Charlton  D.  Shean  was  the  owner,  and  in  the  possession,  of 
two  tracts  of  land  in  Hardin  county,  Kentucky, — one  known  as  the  Pearman 
tract,  situated  on  the  old  road  about  one  mile  from  West  Point,  containing 
about  130  acres;  the  other  known  as  the  Carrico  tract,  situated  on  the  turn- 
pike about  four  and  a  half  miles  from  West  Point.  About  100  acres  of  this 
tract  were  on  th^  west  side  of  the  turnpike.  While  an  execution,  which  is- 
sued from  the  Hardin  circuit  court  against  Charlton  D.  Shean,  was  in  the 
hands  of  the  sheriff  of  that  county  for  collection,  and  which  was  in  full  force, 
said  Shean  surrendered  60  acres  of  the  Pearman  tract  of  land  to  the  sheriff,  to 
sell  for  the  purpose  of  satisfying  said  execution.  The  surrender  of  said  land 
Wits  evidenced  by  a  written  indorsement  on  the  execution,  as  follows: 

**I  give  up  to  the  sheriff  of  Hardin  county,  to  sell  to  satisfy  this  execution, 
60  acres  of  land  at  the  south-west  corner  of  my  tract  of  land,  on  the  old  road, 
about  one  mile  from  West  Point,  known  as  the  Pearman  tract,  and  agree  that 
he  may  sell  without  advertising.  C.  D.  Shean. 

"-"^^y  21.  1863."  Digitized  by  Google 
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At  the  same  time  the  sheriff  received  another  execution  against  Charlton 
D.  Shean  for  collection,  which  issued  from  the  Hardin  circuit  court,  and  said 
Shean  surrendered  to  the  sheriff  100  acres  of  the  Oarrico  tract  of  land  to  sell 
for  the  purpose  of  satisfying  said  execution.  The  surrender  was  by  written 
indorsement  on  the  execution,  as  follows: 

"I  give  up  to  the  sheriff  of  Hardin  county  one  hundred  acres  of  land  lying 
on  the  west  side  of  the  turnpike,  and  in  Hardin  county,  about  four  and  one- 
half  miles  from  West  Point,  to  be  sold  to  satisfy  this  execution,  and  agree 
that  it  may  be  sold  without  advertising.  C.  D.  Shean. 

"If ay  21,  1868." 

The  sheriff's  written  indorsements  on  these  executions  show  that,  after 
having  these  two  parcels  of  land  appraised  by  two  disinterested  housekeepers 
of  the  county,  he  sold,  at  public  outcry,  the  two  parcels  of  land,  at  the  court- 
house door  in  Eiizabethtown,  on  the  eighth  day  of  June,  1863,  and  that 
Charles  Greer,  the  father  of  the  appellants,  became  the  purchaser  of  both  par- 
cels at  a  less  price  than  two-thirds  of  their  appraised  value.  Several  years 
after  the  purchase  Charles  Greer  died  intestate,  and,  no  one  having  redeemed 
said  parcels  of  land,  the  sheriff  of  Hardin  county,  on  the  second  of  July, 
1877,  conveyed  by  deed  said  two  parcels  of  land  to  the  children  of  Charles 
Greer.  They,  after  said  conveyance,  instituted  two  actions  of  ejectment, — 
one  against  Charles  G.  Wintersmith  and  others,  for  the  purpose  of  recovering 
the  6£^icre  tract  of  land,  and  the  other  against  William  Grimes  and  others, 
for  the  purpose  of  recovering  the  lOO^aere  tract  of  land.  The  issues  having 
been  made  up  in  each  case,  they  were  ^transferred  to  the  equity  side  of  the 
docket,  and  consolidated.  The  lower  court,  upon  final  hearing  of  the  cases, 
<lismissed  them  absolutely.    The  appellants  have  appealed  to  this  court. 

At  the  time  Charlton  D.  Shean  surrendered  said  parcels  of  land  to  the  sheriff, 
to  be  sold  to  satisfy  said  executions,  he  was  the  owner  and  in  the  possession 
of  both  parcels.  Therefore  they  were  subject  to  levy  and  sale  to  satisfy  said 
executions. 

The  contention  of  the  appellees,  Wintersmith  and  others,^  to  the  60-acre 
tract  of  land,  is^First,  that  the  appellee,  Wintersmith,  purchased  said  tract  of 
land  at  a  sale  made  by  the  sheriff  of  Hardin  county,  Kentucky,  by  virtue  of 
an  execution  which  issued  from  the  Hardin  circuit  court  in  his  favor,  and 
against  Charlton  D.  Shean,  and  that  he  received  a  deed  from  t)ie  sheriff  for 
said  land  in  1872,  whereby  he  obtained  a  title  to  said  (and  superior  to  that  of 
the  appellants.  This  contention  cannot  be  sustained,  because,  first,  the  levy 
of  Wintorsmith's  execution  upon  this  land,  and  the  sale  thereof,  occurred  in 
the  summer  of  1868,  after  the  land  had  been  surrendered  by  Shean  to  the 
sheriff,  and  the  sale  thereof  to  satisfy  the  other  execution;  and  it  is  well  set- 
tled that  "execution  liens  attach  to  the  defendant's  real,  instead  of  his  appar- 
ent, interest  in  property.  It  follows  from  this  that  the  sale  made  under  such 
a  lien  can  ordinarily  transfer  no  interest  beyond  that  in  fact  held  by  the  de- 
fendant when  the  lien  attached,  or  acquired  by  him  subsequently  thereto,  and 
before  the  sale."  See  Freem.  Ex'ns,  §  835.  ''Sales  under  execution  always 
assume  to  be  of  all  the  title  and  interest  of  the  defendant  in  the  writ. "  Noth- 
ing more  or  less  than  the  defendant's  title  or  interest  in  the  property  is  pre- 
sumed to  be  sold.  That  title  or  interest  the  purchaser  gets.  If  it  turns  out 
that  the  defendant  has  no  title  or  interest  in  the  property  sold,  then  the  pur- 
chaser acquires  nothing  by  his  purchase.  There  is  no  warranty  of  title  by 
the  sheriff  at  an  execution  sale.  The  purchaser  takes  just  what  title  the  de- 
fendant in  the  execution  has.  He  buys  at  his  peril.  The  rule  of  caveat  emp- 
tor  applies  to  him.    See  Freem.  .Ex'ns,  §  301. 

The  land  having  been  surrendered  by  Shean  to  the  sheriff  on  the  twenty- 
first  of  May,  1863,  and  a  sale  thereof  having  been  made  by  the  sheriff  on  the 
eighth  of  June,  1863,  to  satisfy  the  execution  in  favor  of  McMillan,  at  which 
sale  Charles  Greer  became  the  purcha.ser  of  the  land,  and  all  of  which  occurred 
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prior  to  the  levy  of  Wintersmith's  execution  upon  the  same  land,  and  the 
purchase  thereof  by  him  at  the  execution  sale,  he,  for  the  reasons  above  indi- 
cated, acquired  no  title  to  the  land  by  his  purchase. 

Second.  The  fact  that  the  sherifTs  deed  to  Wintersmith  is  prior  in  date  to 
that  of  the  appellants  can  give  to  the  appellees  no  advantage  over  the  appel- 
lants, because  the  sheriff's  deed  must  be  **  given  such  an  effect  as  will  pre- 
sume and  make  effectual  the  lien  under  which  the  execution  sale  was  made;" 
and,  in  order  that  the  deed  may  have  such  an  effect,  "it  takes  precedence  over 
subsequent  liens  and  transfers;  and  a  sale  and  conveyance,  based  upon  such 
lien,  transfer  to  the  purchaser  all  the  title  which  the  defendant  held  when 
such  ofriginal  lien  attached.  To  this  extent,  the  deed,  when  executed,  takes 
effect  by  relation,  and  must  be  treated  as  though  made  on  the  day  when  the 
lien  was  created."    See  Freem.  Ex'ns,  §  833;  MUlion  v.  JtUey,  1  Dana,  360. 

The  appellees  also  contend  that  the  sheriff  did  not  levy  the  executions,  un* 
der  which  Charles  Greer  bought  said  parcels  of  land,  upon  them  or  either  of 
them,  and  for  that  reason  Greer  acquired  no  title  to  either  parcel  of  land.  As 
a  matter  of  fact,  both  executions  are  silent  upon  the  subject  of  a  levy,  and 
there  is  nothing  in  the  record  showing  that  the  sheriff  did  not  levy  the  execu- 
tions upon  said  parcels  of  land .  The  sheriff,  having  sold  said  parcels  of  land  by 
virtue  of  said  executions,  the  law,  in  such  a  state  of  case,  presumes,  in  the 
absence  of  all  testimony  to  the  contrary,  that  he,  with  the  executions  in  his 
hands,  did  his  duty  by  levying  them  while  they  were  in  full  force  upon  said 
parcels  of  land.  It  was  his  official  duty  so  to  do,  and  the  presumption  must 
be  indulged  that  he  discharged  that  duty,  unless  his  return  shows  that  he  did 
not.  The  silence  of  his  return  upon  that  subject  is  not  sufficient  to  refute  the 
presumption  that  the  levy  was  in  fact  made.  See  Freem.  Ex'ns,  §  274;  Bvans 
V.  Davis,  8  B.  Mon.346. 

It  is  also  well  settled  that  the  defendant  in  an  execution  may  waive  a  levy 
upon  the  property,  and  an  advertisement  of  it  by  the  sheriff,  and  that  his 
waiver  of  the  levy  or  advertisement  of  the  property  will  estop  him  from  ob- 
jecting to  the  sale.  The  waiver  will  also  estop  him  from  setting  the  sale 
aside  after  it  has  been  made.  See  Freem.  Ex'ns,  §  274,  and  the  authorities 
there  cited.  This  waiver  on  the  part  of  the  execution  defendant  does  not 
convert  the  sheriff  into  the  mere  private  agent  of  the  defendant.  The  sheriff, 
notwithstanding  the  waiver,  still  acts  in  making  the  sale  in  his  official  ca- 
pacity, and  the  sale  passes  the  title  to  the  property  as  effectually  as  if  a  levy 
and  advertisement  had  been  actually  made.  If,  however,  the  interest  of  the 
execution  plaintiff  should  be  affected  by  the  failure  of  the  sheriff  to  levy  or 
advertise,  then  the  question  as  to  the  sheriff's  liability  to  him  in  damages 
would  arisa 

The  contention  of  the  appellees  that  said  parcels  of  land  were  held  by  them 
adversely  to  the  appellants  at  the  time  they  received  the  conveyances  from 
the  sheriff  is  not  an  available  defense.  There  was  no  adverse  holding  of  said 
parcels  of  land  at  the  time  the  sheriff  sold  them,  and  it  is  well  settled  that  the 
law  of  champerty  does  not  apply  to  deeds  made  to  carry  into  effect  a  contract 
for  the  sale  of  land  of  which  there  was  no  adverse  possession  at  the  time  the 
contract  was  entered  into,  although  the  land  be  held  adversely  when  the  deed 
is  made,  and  this  rule  applies  to  an  executory  verbal  contract  of  sale.  See 
Simon  v.  9ouye,  12  B.  Mon.  164;  HopMns  v.  PoMtont  4  Dana,  86;  Card- 
tvell  V.  Sprigg,  1  B.  Mon.  372. 

It  is  also  well  settled  that  a  purchaser  at  an  execution  sale  not  only  acquires, 
by  his  purchase,  the  lien  created  by  virtue  of  the  execution,  but  an  inchoate 
or  equitable  title  to  the  land,  and  the  deed  of  conveyance  subsequently  made 
to  him  by  the  sheriff  relates  back  to  the  time  of  the  creation  of  the  lien  by 
virtue  of  the  execution,  and  perfects  his  title  from  that  date. 

It  appeal's  that  in  1853  said  parcels  of  land  were  sold  by  the  sheriff  of  Har- 
din county  by  virtue  of  an  execution  against  Kelly,  Charlton  D.  Shean,  and 
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others,  and  that  Kelly  was  the  prinoipal  debtor  in  this  execution,  Shean  being 
his  surety;  that,  at  the  execution  sale,  Kelly  bought  these  parcels  of  land  for 
a  nominal  sum;  that  he  never  claimed  the  benefit  of  his  bid,  nor  was  any  con- 
yeyance  erer  n\ade  to  him.  It  also  appears  that  he  never  intended  to  claim 
the  benefit  of  his  bids,  and  that  he  had  been  repaid  the  sums  of  money  that 
he  had  paid  on  his  bids;  also*  he  being  the  principal  in  the  execution,  and 
Shean  being  his  surety,  as  between  him  and  Shean  it  was  his  duty  to  have 
paid  off  and  discharged  said  execution,  and  his  purchase  of  the  property  at 
the  execution  sale  inured  to  the  benefit  of  Shean,  because  the  property  was 
taken  to  pay  the  debt  that  he,  as  between  him  and  Shean,  was  primarily 
bound  to  pay,  and  which  he  was  morally  bound  to  pay.  Therefore  the  pur- 
chase by  Wintersmith  of  Kelly's  bid,  after  this  controversy  about  this  land 
commenced,  for  the  nominal  sum  of  **a  dollar  or  two,"  did  not  give  the  ap- 
pelleea  a  superior  title  to  said  parcels  of  land. 

The  Judgment  of  the  lower  court  is  reversed,  and  the  cause  is  remanded, 
with  directions  to  render  judgment  for  the  appellants  for  both  parcels  of  land. 


ScHiLDNECHT  and  another  t>.  Robipf's  Ex'x. 
iOmtt  </  Appeals  of  Kentucky.    May  5, 1887.) 

1.  WiiiXA— TnrijcKNTABT  Cafaoity— XJyDUx  iHrLUBNOB— Insavb  Dslusiof. 

A  testator  devised  his  estate  to  his  widow,  with  power  to  divide  it  at  her  death 
equally  between  their  children,  to  the  exclusion  of  a  son  and  daughter,  to  whom 
he  gave  only  $500  each.    The  dfanghter  contested  the  probate  of  the  will  on  the 

Sonnds  of  want  of  mental  capacity,  undue  inflaenoe  of  the  widow,  and  an  insane 
Insion  of  testator  towards  oontestant.  The  evidence  showed  that  the  testator 
had  accamulated  his  estate  by  his  own  industry  and  thrift,  with  the  aid  of  his  wife  ; 
that  he  had  mental  capacity,  at  the  time  of  executing  the  will,  sufficient  to  enable 
him  to  know  his  estate,  and  the  objects  of  his  bountv ;  that  his  wife  influenced 
him  in  making  the  will,  but  did  not  control  him ;  that  ne  acted  in  pursuance  of  a 
purpose  of  his  own ;  that  all  of  hit  children  had  been  obedient,  except  the  two 
diacriminated  against;  that  of  these  two  the  son  was  dissipated,  and  the  daughter, 
the  contestant,  had  been  seduced :  that  he  believed  in  witchcraft,  and  thouebt  the 
contestant  a  witch,  but  this  idea  aid  not  take  possession  of  him  until  after  the  exe- 
cution of  the  will.  EM,  that  there  was  not  sufficient  evidence  for  setting  the  will 
aside  upon  any  of  the  grounds  of  contest)  mental  incapaoity,  undue  influence,  or  in- 
sane delusion.^ 

2.  Bajcs— iMBTBUCriOV. 

The  fact  that  a  testator  believed  in  the  exercise  of  unnatural  powers  by  others 
does  not  Justify  an  assumption  that  he  was  insane,  and  incompetent  to  make  a 
will ;  and  an  instruction  to  the  Jury  on  the  question  of  mental  capacity,  which 
makes  that  fact  more  prominent  than  the  other  ftots  relied  upon,  is  erroneous. 

Appeal  from  Jefferson  common  pleas  court 

M,  A,  eft  D.  A.  Sachs  and  /•  Q.  Sacha^  for  appellant.  O'Neal^  Jackson  dk 
Phelps,  for  appellee. 

Pryor,  C.  J.  The  testator,  Ck>nrad  Rompf,  had  several  children  at  the 
date  of  the  execution  of  his  last  will.  By  that  instrument  he  gave  his  est^ite 
to  his  widow,  with  the  power  to  dispose  of  the  same  as  she  deemed  best,  but 
directed  that  in  the  final  division  it  was  to  be  distributed  in  equal  portions  be- 
tween his  children,  save  Mrs.  Juliana  Schildnecht  and  Creorge  Kompf .  To 
each  one  of  these  two  children  he  devised  $500.  Mrs.  Schildnecht  contests 
the  validity  of  the  will  on  these  grounds:  First,  the  want  of  mental  capacity 
to  execute  the  paper;  secondly^  the  undue  influence  exercised  over  the  testator 

>  Aa  to  what  is  competent  evidence  of  undue  influence,  and  what  amounts  to  undue 
influence,  see  Bledsoe  v.  Bledsoe,  (Ky.)  1 8.  W.  Rep.  10,  and  note  ;  Thompson  v.  Hawks, 
14  Fed.  Rep.  905,  and  note;  Saunder's  Appeal,  (Conn.)  6  Atl.  Kep.  196,  and  note;  Rock- 
weirs  Appeal,  Id.  198;  Femberton  V.  Pemberton,  (N.  J.)  7  Atl.  Rep,  642-r  BlunieTV. 
Hartman,  (Pa.)  6  Att.  Rep.  219.  Digitized  by  VjOOg Lc 
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by  his  widow  in  its  execution;  and,  Za#%,  that  the  will  was  the  product  of 
an  insane  delusion  in  so  far  as  it  affected  the  contestant. 

The  testator  had  been  a  laborious  and  an  economical  man  during  his  whole 
life;  beginning  in  abject  poyerty,  and  ending  life  with  an  estate  worth  fifteen 
or  twenty  thousand  dollars.  The  entire  testimony,  both  on  the  part  of  the 
propounders  and  contestants  of  the  paper,  shows  a  mental  capacity  on  the  part 
of  the  testator  that  enabled  him  to  fully  comprehend  the  character  of  his  estate, 
and  the  objects  of  his  bounty.  He  procured  a  business  man  to  prepare  the 
will,  and  gave  to  the  draughtsman,  in  plain  language,  the  mode  in  which  he 
desired  to  dispose  of  his  property.  No  one  seems  to  have  been  present  when 
the  application  to  write  the  will  was  made;  nor  was  any  one  present  when  it 
was  finally  executed  but  the  draughtsman  and  the  subscribing  witnesses. 
That  he  seemed  to  have  a  purpose  of  his  own  with  reference  to  the  disposition 
of  his  property  when  the  will  was  written,  is  manifest;  but  whether  that  pur- 
pose was  the  result  of  an  improper  influence  previously  exercised  over  him  by 
the  wife,  and  such  as  he  was  compelled  to  follow,  it  seems  to  us  is  the  prin- 
cipal question  involved  in  the  case. 

When,  looking  to  the  question  of  undue  influence,  or  the  facts  conducing  to 
establish  its  exercise  by  the  wife,  there  is  but  slight  evidence  upon  which  to 
base  the  belief  that  the  will  was  the  offspring  of  the  wife's  improper  sugges- 
tions, instead  of  a  fixed  purpose  on  the  part  of  the  husband.  The  two  had 
struggled  together  for  years  in  raising  a  large  family,  and  in  accumulating  the 
estate  disposed  of;  the  wife  being  as  instrumental  in  acquiring  the  property 
as  her  husband.  The  children  aU  seem  to  have  been  obc^ent  and  faithful  to 
their  parents  but  George  and  his  sister  Juliana,  the  present  contestant;  and, 
when  looking  to  their  conduct,  there  is  nothing  unnatural  or  unreasonable  in 
the  provisions  of  the  will  by  which  they  are  given  less  than  the  other  chil- 
dren. George  was  a  reckless,  dissipated  man.  His  father  was  often  com- 
pelled to  pay  out  money  to  relieve  Mm  from  trouble.  Juliana  had  been  se- 
duced by  one  who  was  at  theXime,  as  the  proof  conduces  to  show,  the  hus- 
band of  another.  She  left  her  home  with  this  man,  who  is  ndw  her  husband, 
and  had  by  him  several  children,  and  the  only  positive  proof  of  any  marriage 
was  its  consummation  after  the  death  of  the  testator.  She  says  they  were 
married  in  Jeffersonville  shortly  after  she  left  her  home,  and  this  may  be  as- 
sumed as  a  fact  for  the  purposes  of  this  case,  although  it  is  involved  in  much 
doubt.  It  does  appear  that  the  father  made  up  with  his  daughter,  and  had 
her  children  christ^ed.  Still  it  also  appears  that  he  was  trying  to  induce  her  to 
leave  her  husband,  and  return  to  her  home.  Under  such  circumstances,  this 
paper  was  executed,  and  the  property,  or  its  absolute  control,  devised  to  tlie 
wife,  who  had  aided  the  husband,  who  was  a  mere  rag-gatherer  in  the  begin- 
ning, to  become  the  owner  of  much  real  estate  in  the  city,  and  to  occupy  an 
influential  position  with  his  friends  and  neighbors. 

It  is  said,  however,  that  his  wife  caused  him  to  execute  this  paper,  and  that 
he,  as  well  as  his  wife,  was  a  believer  in  witchcraft  and  spiritualism,  and 
that  he  believed  his  daughter  Juliana  was  a  witch,  because  her  grandmother 
had  gone  to  live  with  her,  whose  powers  as  a  sorceress  were  not  doubted 
by  the  family.  It  is  attempted  to  be  shown  that  this  operated  on  the  mind  of 
tlie  testator  through  the  influence  of  his  wife,  and  caused  him  to  give  to  Ju- 
liana only  the  sum  of  9500.  That  these  two  people,  who  had  the  mental  ca- 
pacity to  transact  any  cliaracter  of  business  they  had  undert^en  in  life  with 
success,  had,  by  reason  of  their  belief  that  Juliana  was  a  witch,  disinherited 
her  and  George,  and  given  the  estate  to  the  other  children,  is  attempted  to  be 
established  by  the  contestant.  There  is  some  proof  conducing  to  show  that 
the  family  were  inclined  to  believe  that  certain  persons  possessed  unnatural 
powers;  but  there  is  nothing  in  this  case  leading  to  the  conclusion  that  the 
act  of  the  testator  in  making  this  will  was  prompted  by  any  evil  spirit,  or 
Uiat  he  made  it  under  the  delusion  that  his  daughter  was  a  witch;  when  the 
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daughter,  too,  is  insisting  that  her  father  had  made  up  with  her,  and  exhib- 
ited, prior  to  his  death,  much  affection  for  both  herself  and  children.  There 
is  testimony,  of  a  slight  character,  showing  that  the  wife  may  have  attempted 
to  influence  the  husband;  but,  in  looking  to  the  whole  testimony,  his  char- 
acter for  resolution  and  self-will  negatives  any  such  conclusion .  Besides,  the 
question  of  undue  influence  was  submitted  to  the  jury  under  proper  instruc- 
tions, and  the  verdict  has  resulted  in  sustaining  the  probate  in  the  county 
court. 

The  contestant  asked  the  couit  to  say  to  the  jury  that  if  the  testator  -be- 
lieved in  witchcraft,  and  that  his  mind  could  not  be  disabused  of  that  belief 
by  argument  or  persuasion,  then  he  was  laboring  under  an  insane  delusion; 
and  if  the  paper,  to  any  extent,  was  the  offspring  of  such  a  delusion,  it  is  not 
his  last  win.  The  court  had  no  right  to  assume  that  because  the  testator  be- 
lieved in  the  exercise  of  unnatural  powers  by  others,  that  he  was  insane,  or 
incompetent  to  make  a  will.  Kor  should  the  court  have  singled  out  the  proof 
in  r^(ard  to  his  belief  in  witchcraft,  that  was  permitted  to  go  to  the  jury  on 
the  question  of  mental  capacity  alone,  and  thereby  make  it  more  prominent 
than  any  other  part.  Stokes  v.  Shippefh  13  Bush,  180.  The  court,  however, 
was  asked  to  go  still  further  in  this  case,  and  say  to  the  jury  that  it  was  an 
insane  delusion.  The  effort  to  show  that  this  belief  operated  on  the  mind  of 
the  testator  when  he  made  the  will  was  in  the  fact  that  the  mother  of  the  tes- 
tator went  to  live  with  Juliana,  and  for  that  reason  he  concluded  that  Juliana 
would  be  controlled  by  her,  when  it  appears  that  the  mother  of  the  testator 
did  not  remove  to  the  home  of  her  granddaughter  until  after  the  wUl  was  ex- 
ecuted; and  whether  so  or  not,  there  is  no  proof  in  this  case  to  show  an  in- 
sane delusion  towards  the  daughter  that  operated  on  the  mind  of  the  testator, 
or  controlled  the  execution  of  Uie  paper;  and  therefore  the  judgment  below  is 
affirmed. 


WlNNEGAR'S  Adm'R  fJ.  CENTRAL  PASSENGER  RY.  CO, 
{Ckmrt  fnf  AppeaU  qf  Kentucky.    May  7, 1887.) 

1.  MaSTBR  JLSm  SXBVANT— LlABIUTT  Of  MASnBB— WlLLFUL  ACT  OF  SBBVAIIT. 

A  passenger  on  a  street  car  who  is  assaulted  by  the  driver,  thrown  off  the  car,  and 
run  oyer,  may  maintain  an  action  against  the  company  to  recover  for  his  injuries, 
although  the  act  of  the  driver  was  willful  and  wanton. 

2.  KoGLioEKCB— Damages  foe  Dfath— Willful  Act. 

Under  Qen.St.  Ky.  e.57,  giving  to  an  administrator  a  right  of  action  for  the  death 
of  his  intestate,  when  caoaod  by  **  neglect "  of  servants  or  agents  of  a  corporation,  an 
action  cannot  be  maintained  against  a  streetrrailroad  com  pan  v  for  the  death  of  a 
passenger,  caused  by  the  driver  willfully  assaulting  him.  and  tnrowing  him  off  the 
car.* 

8.  SuEvrvAL  OF  Action— Assault— Carribb. 

A  right  of  action  against  a  railroad  company  for  injuries  sustained  by  a  passenger, 
by  reason  of  an  assault  committed  on  him  by  a  servant  of  the  company,  will  survive 
in  favor  of  the  passenger's  administrator,  if  the  plaintiff  counts  upon  the  injury  as 
a  breach  of  the  duty  arising  froi^i  the  contract  relation  between  carrier  and  passenger, 
although  Gen.  St.  Ky.  c.  10  excepts,  from  actions  that  survive,  actions  for  assault 
and  battery. 

4.  NEOLiovnoB— EzsouTORs  AND  Administeatobs. 

The  fact  that  an  action  does  not  lie  for  causing  the  death  of  a  person  in  a  certain 
case  is  no  objection  to  the  maintenance  of  an  action  by  the  administrator  (if  the 
cause  of  action  is  one  that  survives)  for  damages  for  the  injury  up  to  the  time  of 
death. 

Appeal  from  the  Jefferson  county  common  pleas  court. 
Alpheus  Baker  and  /.  /.  McAfee^  for  appellant    Broum^  Humphrey  €& 
Bavief  for  appeUee. 

1  As  to  the  measure  of  damages  in  actions  for  negligence  causing  death,  see  Ck>unty  of 
Howard  ».  Legg,  (ludj  U  N.  f .  Kep.  612,  and  note.  ^.^  ,,^^^  ^^  GoOgle 
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PitYOR,  C.  J.  A  demurrer  was  sustained  to  tbe  petition  in  the  court  be1ow» 
and  ttie  plaintiff,  declining  to  amend,  has  brought  the  case  to  this  court,  in- 
sisting that  the  facts  alleged  constitute  a  cause  of  action*  The  plaintiff  is  the 
administrator  of  William  Winnegar,  and  the  defendant  is  the  Central  Passen- 
ger Railroad  Company.  At  the  time  of  the  injury  complained  of,  the  defend- 
ant was  a  common  carrier  of  passengers  in  the  city  of  Louisville,  running  and 
operating  its  street  cars,  through  its  employes,  upon  and  between  certain 
designated  streets  within  the  city,  and  the  appellant's  intestate  boarded  the 
cars  of  tbe  defendant  for  the  purpose  of  going  from  Fifteenth  to  Eighteenth 
street,  on  Walnut.  It  is  alleged  that  his  intestate  tendered  to  tbe  employe  of 
the  company,  who  was  the  driyer,  tbe  ordinary  fare,  which  was  five  cents, 
when  the  latter  refused  to  receive  it,  and  assaulted  and  struck  his  intestate, 
knocking  him  off  the  car  on  the  ground,  where  he  was  run  over  or  struck 
by  the  car  that  the  employe  was  then  driving,  and  badly  injured,  suffering 
great  bodily  pain  and  mental  anguish  from  the  fourteenth  of  June,  1885,  con- 
tinuously, until  the  twenty-sixth  of  the  same  month,  at  which  time  his  intes- 
tate died  by  reason  alone  of  said  injuries;  that  the  driver  was  at  the  time  in 
the  employ  of  the  defendant,  and  running  the  cars  for  the  transportation  of 
passengers,  by  its  authority,  and  unlawfully,  and  while  acting  in  the  course 
of  his  employment,  inflicted  the  alleged  injuries  on  the  intestate.  The  plain- 
tiff, as  his  administrator,  sues,  therefore,  to  recover  the  damages  caused  by 
said  injury,  resulting  in  the  physical  and  mental  pain  as  before  alleged,  from 
the  date  of  the  injury  up  to  the  death  of  the  intestate.    He  prays  judgment,  etc. 

The  facts  stated  are,  in  substance,  those  set  forth  in  the  petition. 

The  court  below  seems  to  have  regarded  the  action  by  the  personal  repre- 
sentative as  an  action  for  damages  by  reason  of  the  death  of  the  intestate,  and,  if 
so,  the  demurrer  was  properly  sustained.  If  the  recovery  is  sought  for  the  death 
of  the  intestate,  the  latter  having  no  cause  of  action  therefor  against  the  com- 
pany, none  could  survive  to  his  administrator,  as  injuries  affecting  life  were 
not  the  subject  of  a  civil  action  at  common  law.  Our  statutes  have  enlarged 
the  common-law  rule,  by  making  railroad  companies  and  other  corporations 
liable  when  death  ensues  to  one  by  reason  of  the  willful  neglect  of  the  agents 
or  servants  of  the  oorporation,  and,  when  the  party  killed  is  not  in  the  employ 
of  the  corporation,  an  action  may  be  maintained  for  a  less  degree  of  neglect 
than  either  gross  or  wilUul  neglect.  No  question  can  arise  under  the  statute 
in  this  case,  as  it  is  not  alleg^  that  the  intestate  lost  his  life  or  was  injured 
by  the  negligence  of  the  employe  of  the  company,  but,  on  the  contrary,  it  is 
averred  that  the  injury  was  willfully  and  intentionally  inflicted;  and  in  such  a 
state  of  case,  as  was  decided  by  this  court  in  Springes  AdmW  v.  (jflenn,  12 
Bush,  172,  and  Morgan  v.  Thompson,  82  Ky.  888,  no  action  can  be  main- 
tained, under  the  statute,  by  the  personal  representative  for  the  destruction 
of  his  intestate's  life.  An  intentional  injuiy,  as  was  said  in  those  cases, 
cannot  be  said  to  have  been  the  result  of  negligence,  nor  can  an  action  be 
maintained  for  the  taking  of  human  life  intentionally  by  the  personal  repre- 
sentative, on  common-law  principles.  The  statute  of  ttiis  state,  with  reference 
to  causes  of  action  which  survive,  provides:  '*Ko  right  of  action  for  personal 
injury,  or  injury  to  personal  or  real  estate,  shall  cease  or  die  with  the  person 
injuring,  or  the  pei-son  injured,  except  actions  for  assault  and  battery,  slander, 
criminal  conversations,  and  so  much  of  the  action  for  malicious  prosecution 
as  is  intended  to  recover  for  the  personal  injury;  but,  for  any  injury  other 
than  those  excepted,  an  action  may  be  brought  er  revived  by  or  against  the 
personal  representative,"  etc.    Chapter  10,  Gen.  St.  179. 

The  intestate  might  have  instituted  an  action  of  assault  and  battery 
against  the  driver,  prior  to  his  death,  but,  dying  before  trial,  the  action  un- 
der the  statute  would  not  survive  to  his  administrator;  but  if  he  had  sued 
the  present  appellee,  alleging  its  existence  as  a  carrier  of  passengers  for  hire, 
and  that  it  had  undertaken  for  a  fixed  sum  to  transport  him  i^a  passenger 
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from  one  part  of  the  city  to  the  other,  bat,  in  violation  of  its  contract  and 
its  obligations  to  him  as  a  passenger,  the  driver  liad  thrown  liim  from  the  cars, 
it  cannot  be  said  that  such  an  action  wonld  die  with  the  injured  party,  but, 
on  the  contrary,  it  would  survive  to  the  administrator,  and,  if  so,  the  admin- 
istrator can  maintain  this  action.  The  action  is  not  for  the  loss  of  life,  but 
for  a  personal  injury  growing  out  of  the  violation  of  the  obligation  on  the 
part  of  the  appellee  to  carry  the  intestate,  while  on  the  cars,  to  his  place  of 
destination,  when  paid  or  offered  to  be  paid  the  regular  fare. 

The  general  doctrine  with  reference  to  master  and  servant,  employer  and 
employe,  is  that,  when  the  employe  committing  the  injury  is  not  at  the  time 
executing  the  employer's  business,  or  not  acting  within  the  scope  of  his  em- 
ployment, the  employer  is  not  responsible.  If  one  driving  the  ears  for  the 
corporation  should  leave  the  car,  and  beat  or  abuse  one  on  the  sidewalk,  the 
company  would  not  be  responsible.  Such  an  assault  could  not  be  said  to  have 
been  authorized  by  the  company,  or  a  part  of  the  driver's  employment,  nor 
can  it  be  said  tbat  it  was  done  in  the  course  of  the  employment.  In  this  case 
the  appellant's  intestate  had  entered  the  appellee's  car,  tendered  his  fare,  and 
placed  himself  under  the  care  and  protection  of  the  driver,  to  be  carried  as  a 
passenger  from  one  part  of  the  city  to  another.  It  then  became  the  duty  of  the 
driver  to  accept  the  fare,  and  to  carry  the  intestate  from  the  one  street  to  the 
other,  without  offering  him  personal  violence,  unless  necessary  for  his  own 
protection,  the  preservation  of  order  in  the  car,  or  the  safety  of  the  other 
passengers.  It  is  a  matter  of  contract,  with  obligation  assumed  by  the  car- 
rier to  protect  and  care  for  the  passengers  on  his  train.  Whether  that  con- 
tract is  violated  willfully  and  intentionally,  or  through  ignorance  on  the  part 
of  the  driver,  is  immaterial.  It  is  the  duty  of  the  carrier  to  provide  compe- 
tent and  careful  drivers,  that  its  passengers  may  be  transported  without  fear 
or  molestation  from  either  the  driver  or  others  in  the  car,  if  in  the  power  of 
the  driver  to  prevent  it,  unless  theconduct  of  the  passenger  requires  violence 
to  be  used  towards  him. 

The  doctrine  is  now  well  established  "that  the  law  implies  a  contract  for 
the  protection  of  the  party  carried  from  the  insults  and  wanton  interference 
of  strangers,  fellow-passengers,  and  the  carrier  and  hisservants,  and,  for  every 
violation  of  the  implied  contract  by  force  or  negligence,  the  carrier  is  liable 
in  an  action  of  contract  or  tort."  1  Add.  Torts,  88,  note,  and  authorities 
there  dted.  The  law  makes  the  carrier  responsible  for  the  acts  of  those  who 
are  placed  in  charge  of  the  car,  and  who  for  the  time  have  the  voluntary  cus- 
tody of  the  passenger,  with  the  implied  obligation  that  he  will  exercise  the 
highest  degree  of  diligence  to  transport  him  safely. 

In  Qoddard  v.  Grand  Trunk  Ry,^  57  Me.  202,  it  was  held  that  the  carrier 
was  obliged  to  protect  his  passenger  from  violence  or  insult,  from  wfhatever 
source  it  arises.  He  must  use  all  such  reasonable  precautions  as  are  neces- 
sary for  that  purpose. 

In  Railroad  Co.  v.  Finney,  10  Wis.  888,  it  was  held  that,  where  the  mis- 
conduct of  the  agent  causes  a  breach  of  the  {Nrincipars  contract,  he  will  be 
liable  whether  such  conduct  be  willful,  or  merely  negligent. 

In  the  case  of  Bherley  v.  BiUinga,  a  carefully  considered  case  by  this  court, 
reported  in  8  Bush,  147,  it  was  said  '*that  every  one  who  commits  his  per- 
son to  the  custody  and  control  of  others  has  the  right  to  expect  from  them 
the  highest  practicable  degree  of  care  and  skill. "  In  that  case  a  boy  about  15 
years  of  age  was  assaulted  by  an  officer  of  the  boat,  and  severely  injured. 
The  suit  was  against  Sherley  and  others,  the  owners,  to  recover  damages  for 
the  injuries  sustained.  It  was  urged  then,  as  in  this  case,  that  the  wrong  was 
not  done  by  any  authority  from  the  owners,  or  in  the  discharge  of  any  duty 
imposed  upon  the  agent  arising  from  the  terms  of  his  employment;  that  it  was 
the  willful  and  unauthorized  tort  of  the  ol&cer  on  the  boat ;  but  this  court  held 
that  the  compensation  the  carrier  received  from  the  passenger  is  not  only  in 
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consideration  that  it  wUl  transport  him  from  one  point  to  another,  as  may  be 
agreed  on,  but  farther  that,  during  the  time  lie  is  so  transporting  him,  rea- 
sonable diligence  will  be  used  to  protect  the  passenger  from  insult  and  in- 
jury ;  and,  again:  "If  the  officer  fail  to  use  reasonable  diligence  in  the  protec- 
tion of  the  passenger  from  injuries  at  the  hands  of  strangers  or  other  passen- 
gers, the  contract  is  violated,  and  the  carrier  can  be  made  to  respond  in  dam- 


Here  the  agent  in  charge  of  the  car  committed  the  wrong,  and,  if  the  state- 
ments contained  in  the  petition  are  true,  and  they  must  be  so  regarded  on  de- 
murrer, the  tort  was  of  a  most  aggravated  character,  and  in  palpable  violation 
of  the  duties  incumbent  on  the  carrier  by  reason  of  its  relation  to  the  passen- 
ger arising  from  the  implied  contract.  The  moment  the  appellant's  intestate 
entered  the  car,  and  tendered  his  fare,  he  became  a  passenger,  and  was  enti- 
tled to  be  carried  to  his  destination;  that  is,  from  the  one  street  to  the  other. 
It  is  argued,  however,  that  in  the  case  of  Sherley  v.  Billings  the  boy  injured 
had  himself  instituted  the  action,  and  obtained  a  recovery,  wjiile  in  this  case 
.the  personal  representative  is  seeking  to  recover  for  the  death  of  his  intestate 
the  loss  sustained  by  his  death.  Such  is  not  the  object  of  the  petition,  and 
the  fallacy  of  the  argument  consists  in  the  assumption  that  this  is  an  action 
for  an  assault  resulting  in  the  death  of  the  injured  man.  It  is  not  to  recover 
for  the  death,  nor  is  it  an  action  of  assault  and  batteiy,  but  an  action  in  the 
nature  of  an  action  on  the  case  for  the  injuries  resulting  from  a  breach  of  ap- 
peUee's  contract.  The  relation  the  parties  occupy,  the  one  to  the  other,  is 
from  the  contract,  and  the  failure  to  discharge  the  duty  imposed  by  it  may  be 
a  tort;  but  nevertheless  it  springs  from  the  contract,  and  the  action  survives 
to  the  administrator.  Cooley  on  Torts  gives  the  case  of  the  carrier  as  an 
Illustration  of  the  rule«  "  The  law, "  says  Mr.  Cooley,  " requires  the  carrier  to 
transport  with  partiality  and  safety  those  who  offer.  If  he  fails  to  do  so,  he 
is  chargeable  with  a  tort."    Cooley,  Torts,  91. 

It  is  not  material  whether  the  violation  consists  in  putting  the  passenger 
off  at  a  point  before  his  destination  is  reached,  or  by  insulting  him,  or  in  as- 
saulting him.  They  are  all  plain  violations  of  duty,  for  which  a  recovery 
may  be  had.  In  this  ease  the  administrator  is  claiming  to  recover  damages 
for  the  physical  and  mental  agony  from  the  commission  of  the  wrong  up  to  his 
death.  This  is  the  distinct  claim  made  in  the  petition,  and  we  perceive  no 
reason  why  a  recovery  should  not  be  had,  if  the  case  is  made  out.  The  fact 
that  the  injury  finally  resulted  in  the  death  of  the  {ntestate  did  not  destroy 
the  right  of  action  on  the  contract,  or  for  the  tort  growing  out  of  it;  for  with- 
out the  contract  no  liabilitiy  would  exist  against  the  company.  If  Billings 
had  died,  in  the  case  against  Sherley,  the  action  would  have  survived,  and  a 
recovery  been  permitted,  for  his  mental  and  bodily  suffering  previous  to  his 
death.  It  is  true  it  is  said  in  the  opinion  that  Billings  was  assaulted,  but  it 
is  further  said  that  the  assault  was  a  violation  of  the  contract  between  the 
carrier  and  the  passenger,  and  for  that  reason  the  recovery  below  was  affirmed 
by  this  court.  At  common  law,  torts  to  the  person  survived  when  the  action 
could  be  framed  in  form  ex  contractu. 

In  the  case  of  Hansford's  AdmW  v.  Payne^  reported  in  11  Bush,  380,  the 
nature,  in  regard  to  the  character  of  actions  that  survived,  was  considered, 
and  there  held  that,  although  the  statements  of  the  petition  were  not  suffi- 
cient to  authorize  a  recovery  for  the  death  by  reason  of  willful  neglect  under 
the  statute,  still  the  administrator  was  entitled  to  recover  for  the  suffering 
and  mental  agony  of  the  intestate  caused  by  taking  the  poison  from  the  time 
it  was  administered  up  to  his  death.  In  our  opinion,  the  facts  alleged  pre- 
sent a  cause  of  action,  and  the  judgment  below  is  therefore  reversed,  with 
directions  to  overrule  the  demurrer,  and  for  further  proceedings  consistent 
with  this  opinion. 


Digitized  by 


Google 


Tex.]  DOYLE  V.   HORD.  241 


DOTLE  V.  HOKD. 

{Suprtme  Court  of  Texas.    April  12,  1887.) 

1.  Vkkdob  and  Vewdke— Deficiency  in  Land  Conveybd—Rkmedy. 

A  deed  was  made,  with  general  warranty,  of  a  tract  of  laud  ''  (granted  to  the  heirs 
of  Hubertiis  Maurer."  The  deed  referred  to  the  patent  for  the  tract,  which  was  for 
a  designated  number  of  acres  described  by  metes  and  bounds.  The  artificial  objects 
mentioned  in  the  field-notes,  however,  by  which  the  land  could  be  identified,  were 
never  found.    The  price  agreed  upon  was  at  the  rate  of  two  dollars  per  acre.    The 

gnrchaser  paid  half  the  consideration  in  cash,  and  gave  a  promissory  note  for  the 
alance.  Before  the  land  was  located,  other  surveys  were  made  on  elder  and  supe- 
rior patents  which  embraced  a  large  quantity  of  the  land  referred  to  in  the  deed. 
The  purchaser  thereupon  brought  suit  to  cancel  the  outstanding  taote  which  he  had 
given,  and  to  recover  back  the  money  raid,  allowing  credit  for  the  portion  of  the 
land  not  in  conflict  with  the  elder  titfes.  Held,  that  he  was  entitled  to  the  relief 
sought  1 

2.  Same— Wabbanty— CoNSTBUcmoN. 

There  is  nothing  under  such  drcumstanoes  to  call  for  the  application  of  the  rule 
that  an  express  warranty  does  not  cover  an  open  or  known  defect  with  reference  to 
which  the  parties  have  contracted. 

3.  Same— Retubn  of  Deed. 

It  is  not  necessarv  for  such  a  purchaser  to  offer  to  surrender  the  deed  made  to  him 
and  also  the  land,  Before  he  can  have  relief.  He  is  entitled  to  hold  so  much  of  the 
land  as  the  deed  gives  title  to,  and  be  protected  as  to  the  part  the  title  to  which 
proves  defective. 

Appeal  from  Bexar  county. 

Hancock  <&  STielley,  for  appellant.  Simpson  dk  James  and  Ogden,  Ogden  <& 
Johnson,  for  appellee. 

Staytok,  J.  The  appellant  sold  and  conveyed  to  the  appellee,  by  deed 
with  general  warranty,  a  tract  of  land  granted  to  heirs  of  Hubertus  Maurer. 
The  deed  referred  to  the  patent,  which  was  for  640  acres,  described  by  metes 
and  bounds,  the  field-notes  of  which,  however,  did  not  call  for  natural  ob- 
jects by  which  the  grant  could  be  identified,  and  the  artificial  objects,  mounds, 
and  stakes  were  never  found.  The  survey  on  which  the  patent  issued  was 
made  in  1874,  but  was  probably  simply  an  adoption  of  a  location  and  survey 
made  in  1857  for  Phillip  Lyon,  which  had  been  abandoned.  Before  the  loca- 
tion under  which  the  appellant  claimed  was  made,  two  other  surveys  were 
made  which  ultimated  in  patents,  and  the  lands  covered  by  them  inclosed  at 
least  380.75  acres  of  the  land  located  by  and  patented  to  the  heirs  of  Hubertus 
Maurer.  The  appellee  agreed  to  pay  $1,280  for  the  640  acres  of  land,  and  of 
this  he  paid  one-half  at  the  time  of  the  purchase,  and  for  the  residue  he  gave 
his  negotiable  promissory  note  for  the  same  sum,  due  two  years  after  its  date. 
The  deed  to  the  appellee  was  made  on  December  7, 1882,  and  it  retained  a 
lien  for  the  purchase  money  unpaid.  This  suit  was  brought  February  5, 1883, 
to  cancel  the  outstanding  note  alleged  to  be  then  still  in  the  hands  of  the  ap- 
pellant; and  to  recover  the  excess  of  money  paid,  allowing  two  dollars  per  acre 
for  the  Maurer  grant  not  in  confiict  with  the  elder  titles.  The  appellee  also  al- 
leged that  he  h^  purchased  one  of  the  elder  titles,  and  all  the  south  part  of  the 
other,  which  embrace  all  the  land  in  confiict  with  the  Maurer  grant,  before 
he  purchased  that  grant  from  the  appellant.  Demurrers  to  the  petition  were 
filed  and  overruled,  and  it  is  urged  that  this  was  error. 

The  deed  made  by  the  appellant,  in  terms,  when  considered  in  connection 
with  the  patent  made  a  part  of  it,  conveyed  640  acres  of  land  by  metes  and 
bounds  susceptible  of  accurate  ascertainment.    These  metes  and  bounds  em- 

1  Where  land  is  sold  at  a  fixed  price  per  acre,  and  the  vendor  fitiudulentiv  misrepre- 
sents the  number  of  acres,  the  vendee  is  entitled  to  an  abatement  in  the  purchase  price, 
although  the  deed  contains,  after  specifying  the  number  of  acres,  the  wofds  "moi^e  or 
leas."    Tyler  v.  Anderson,  (Ind.)  6  K.  B.  Rep.  603.  gitized  by  VjOOQIC 
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braced  640  acres  of  land ;  and,  if  any  part  of  the  land  so  meted  and  bounded 
was  embraced  in  an  elder  and  superior  grant,  then  there  was  a  particular 
breach  of  the  warranty,  which  entitled  the  appellee  to  have  the  outstanding 
negotiable  promissory  not«  canceled,  and  to  have  such  part  of  the  purchase 
money  paid  returned  as  would  be  equal  to  the  excess  paid  over  the  value  of 
the  l.and  to  which  the  appellee  takes  title  through  the  conveyance.  There  is 
nothing  in  the  petition  to  indicate  that  the  appellee  takes  any  risk  as  to  the 
title  to  any  part  of  the  land  bought  by  him.  On  the  contrary,  the  very  pur- 
pose of  the  warranty  was  to  secure  him  against  any  such  risk.  While  the 
boundaries  of  the  land  conveyed  were  capable  of  accurate  ascertainment,  this 
could  only  be  accomplished  by  surveys  to  be  made  from  other  surveys  where 
locations  were  fixed  by  natural  or  artificial  objects  found  on  the  grounds,  and 
called  for  in  the  patents  to  them.  There  is  nothing  in  the  case  to  give  ap- 
plication to  the  rule  that  an  express  warranty  will  not  be  applied  to  cover 
an  open  or  known  defect,  with  reference  to  which  parties  have  contracted. 
That  the  appellee  may  have  owned  and  been  in  possession  of  the  superior 
grants  which  embraced  a  part  of  the  land  conveyed  to  him  by  the  appellant  la 
unimportant  as  the  case  is  presented.  It  was  not  necessary  that  the  appellee 
should  have  offered  to  surrender  the  deed  made  to  him,  and  to  surrender  the 
land  before  be  could  have  relief.  It  was  his  right  to  hold  so  much  of  the  land 
as  the  deed  gave  title  to,  and  to  be  protected  as  he  asked,  in  so  far  as  it  was 
necessary  on  account  of  the  defect  of  title  to  a  part  of  the  land.  On  the  trial 
the  appellee  did  not  show  title  in  himself  to  so  much  of  the  true  superior 
titles  as  embraced  a  part  of  the  land  conveyed  to  him  by  the  appellant;  but  he 
did  show  that  these  were  the  superior  titles,  and  prima  facie  that  they  were 
outstanding  as  against  the  appellant  at  the  time  and  since  he  made  the  deed 
with  warranty.  This  was  enough  to  entitle  him  to  the  relief  sought;  and, 
if  the  appellant  desired  to  show  that  such  was  not  their  character,  he  was  at 
liberty  to  do  so.  The  evidence  of  a  surveyor  who  made  a  survey  for  the  pur^ 
pose  of  ascertaining  whether  the  Maurer  grant  conflicted  with  the  superior 
titles  set  up  by  the  appellee,  and  to  ascertain  the  extent  of  the  conflict,  shows 
very  clearly  that  the  conflict  was  greater  than  alleged  by  the  appellee;  and 
this  was  not  contradicted  by  other  evidence,  but  the  relief  given  was  in  ac- 
cordance with  the  averments  and  prayer  of  the  petition.  There  is  no  claim 
that  the  part  of  the  land  not  embraced  in  the  conflict  was  of  any  greater  value 
per  acre  than  was  the  part  so  embraced. 

So  standing  the  case,  it  cannot  be  said  the  appellee  was  not  entitled  to  the 
Judgment  rendered  in  his  favor,  and  the  judgment  must  be  affirmed.  It  is  so 
ordered. 


Hete  and  others  o.  Moomr  and  others. 

{Supreme  Court  of  Team,    April  12, 1887.) 

Attachmkhtb— Peiobitikb— Depdty-Shbeiff. 

The  acts  of  a  deputy-sheriff  bdng  r^arded  as  the  acts  of  the  sheriff,  the  doctrine 
that  proi>erty  in  cuitoaia  legit  cannot  be  attached  by  another  officer  has  no  applica- 
tion to  prevent  such  depnty  from  levying  an  aittaohment  in  the  name  of  the  sneriff 
upon  property  which  has  been  already  levied  upon  by  the  sheriff  himself  under 
another  writ,  subject  to  such  first  attachment;  and  an  attachment  so  levied  by  the 
deputy  will  take  precedence  of  a  third  attachment  levied  subeequently  thereto  by 
the  sheriff  himself. 

Appeal  from  Limestone  county. 

McLemore  &  CampheU  and  G,  E.  Marmt  for  appellants.    Thomaa  /•  Qih^ 

son,  for  appellees. 

Willie,  C.  J.  On  November  15, 1881,  Oliver  &  Griggs  sued  out  a  writ  of 
attachment  against  Bessling  &  Koller,  which  was  on  the  same  day  levied  by 
T.  E.  Jackson,  sheriff  of  Limestone  county,  upon  a  stock  of  goods  in  Groea> 
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l)eck,  and  on  the  next  day  on  a  stock  of  goods  in  Mexia.  After  levying  upon 
the  Mexia  stock,  the  sheriff  returned  to  Groesbeck,  leaving  that  stock,  the 
storehouse  in  which  it  was  contained,  and  its  key,  in  charge  of  three  persons, 
with  instructions  to  close  the  doors,  and  make  an  inventory  of  the  goods. 
Before  leaving  Mexia  the  sheriff  was  told  that  other  attachments  would  soon 
be  there,  to  which  he  replied  that  J.  M.  Waller,  who  was  a  constable  and  also 
Jackson's  deputy,  could  serve  any  process  that  could  be  served  by  the  sheriff. 
After  Jackson  had  left,  a  writ  of  attachment  in  favor  of  Gust.  Heye  &  Co., 
Against  Bessling  &  Roller  was  placed  in  the  hands  of  Waller,  who  levied  the 
same  on  the  stock  of  goods  in  Mexia.  Waller*  s  return  showed  that  the  writ 
was  levied  by  him  upon  said  stock  on  November  16th,  at  11  o'clock,  as  per 
inventory  filed,  subject  to  the  levy  of  the  attachment  of  Oliver  &  Griggs,  and 
it  was  signed:  **T.  E.  Jackson,  Sheriff  of  Limestone  County.  J.  M.  Wal- 
ler, Deputy."  On  the  19th  Waller  delivered  the  attachment  to  the  sheriff, 
-who  filed  it  with  the  papers  of  the  cause.  Jackson  reached  Groesbeck  on  the 
16tb,  and  an  attachment  in  favor  of  W.  L.  Mood/ was  on  the  same  day  placed 
in  his  hands  for  levy.  His  return  upon  this  writ  showed  that  he  levied  it 
vpon  the  Groesbeck  stock  at  1  o'clock  f.  m.,  and  on  the  Mexia  stock  at  2:30 
F.  M  of  that  day,  subject  to  the  Oliver  &  Griggs  attachment.  All  of  the  at- 
taching creditors  obtained  regular  judgments  upon  their  claims  at  the  same 
term  of  the  court.  The  sheriff  sold  the  two  stocks  under  order  of  couTt, 
and,  after  paying  off  the  judgment  of  Oliver  &  Griggs,  returned  the  balance 
of  the  proceeds  of  the  sale,  viz.,  ^1,800,  into  court;  and  the  present  action 
tests  the  question  as  to  whether  this  money  shall  be  paid  to  Gust.  Heye  & 
Co.  or  to  W.  L.  Moody  &  Co.  The  court  below  held  that  the  goods,  when 
levied  upon  under  the  attachment  in  favor  of  Oliver  &  Griggs,  were  in  ctista- 
dia  legis,  and  could  not  be  attached  by  another  ofiicer,  though  a  deputy  of 
the  officer  by  whom  the  first  levy  was  made;  that  the  sheriff  in  possession  alone 
could  make  such  a  levy;  that  the  acts  of  the  deputy  were  not  by  construction 
the  acts  of  the  sheriff,  unless  adopted  and  ratified  by  him;  and  that  there  was 
no  snch  ratification.  Upon  this  view  of  the  law,  judgment  was  rendered  for 
W.  L.  Moody  &  Co.,  and  this  appeal  is  taken  by  the  appellant  from  that  judg- 
ment. 

It  is  a  general  principle  that  goods  attached  by  one  officer  and  in  his  pos- 
session cannot  be  attached  by  another  officer.  The  question  as  to  whether  it 
was  rightfully  applied  by  the  court  below  in  the  present  case  depends  upon 
whether  the  sheriff  and  his  deputy  were  different  officers. 

Our  statutes  provide  that  sheriffs  shall  have  power  by  writing  to  appoint 
one  or  more  deputies  who  shall  have  power  and  authority  to  perform  all  the 
acts  and  duties  required  of  their  principals.  Eev.  St.  art.  4520.  All  writs, 
including  attachments,  are  directed  to  the  sheriff  or  any  constable,  but  may 
be  executed  by  a  deputy-sheriff,  who  makes  his  returns  in  the  name  of  his 
principal.  So  far  as  the  public  is  concerned,  there  is  no  difference  between 
the  persons  and  duties  of  the  sheriff  and  his  deputy.  Either  can  perform,  or 
can  be  compelled  to  perform,  the  same  acts  that  are  required  of  the  other. 
When  a  writ  reaches  the  hands  of  a  deputy,  it  is  in  fact  received  by  the 
principal.  He  is  liable  for  its  proper  enforcement,  and  for  all  acts  done  by 
his  deputy  under  its  authority.  If  goods  are  tortiously  seized  under  it  by  the 
deputy,  the  principal  can  be  sued  by  the  owner.  If  they  are  illegally  dis- 
posed of  by  the  deputy,  the  principal  is  responsible.  As  between  the  sheriff 
and  the  deputy,  of  course  the  former  can  make  the  latter  responsible  for  such 
lapses  as  misconduct,  but  with  this  the  public  has  no  concern.  It  follows 
that,  as  to  the  public,  whose  servants  these  officers  are,  the  acts  of  the  deputy 
are  the  acts  of  the  princIpaL  The  possession  of  the  former  is  the  possession 
of  the  latter.  So  far  as  the  responsibilities  of  the  office  are  concerned,  the 
sheriff  is  liable  for  the  acts  .both  of  himself  and  his  deputy.  So  far  as  its 
rights  and  duties  are  concerned,  they  are  in  every  respect  identical.    This  is 
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not  only  the  true  construction  of  our  statute,  but  is  clearly  the  rule  at  com- 
mon law.  Bac.  Abr.  tit.  "Sheriff ;"  Com.  Dig.  tit.  "Officer;**  Gwynne,Sher. 
43;  Murfree,  Sher.  §  18.  The  acts  of  the  deputy  are  performed  in  the  name 
of  the  principal,  and  they  become  so  essentially  the  acts  of  the  latter  that  he 
may  lawfully  return  that  they  were  done  by  himself.    Freem.  Ex'ns,  §  384. 

From  these  principles  we  can  but  conclude  that  the  act  of  Waller  in  making 
the  levy  upon  the  Mexia  stock  of  goods  was  the  act  of  the  sheriff,  and 
amounted  to  the  same  thing  as  if  he  had  made  the  levy  himself.  As  the  goods 
were  in  the  possession  of  the  sheriff  under  a  former  attachment,  it  was  of 
course  proper  for  him  to  levy  the  subsequent  writ  of  Gust.  Heye  &  Co.  upon 
it,  subject  to  the  previous  levy  of  Oliver  &  Griggs. 

We  are  cited  to  no  authorities  by  the  appellee  which  sustain  the  ruling  of 
the  court  below  that  the  sheriff  and  his  deputies  are  different  officers,  and  that 
the  possession  of  attached  goods  by  the  one  is  not  the  possession  by  the  other. 
In  the  case  of  Vinton  v.  Bradford^  cited  from  13  Mass.  116,  it  was  held  that 
the  deputies  of  the  same  sheriff  were  different  officers  as  to  each  other;  but  it. 
had  been  held  by  the  same  court,  in  WaUon  v.  Todd^  5  Mass.  273,  that  the 
possession  of  the  deputy  was  the  possession  of  the  sheriff.  This  doctrine  of 
the  last-named  case  was  sanctioned  by  the  former;  and  it  was  added  that,  the 
possession  of  the  deputy  being  the  possession  of  the.  sheriff,  the  latter  could 
levy  a  second  writ  upon  goods  attached  by  the  deputy,  the  same  being  con- 
structively in  the  possession  of  the  sheriff.  If  the  possession  of  the  deputy  is 
the  possession  of  the  principal,  it  is  because  that  in  the  eye  of  the  law  they 
are  identical  in  so  far  as  the  duties  of  the  office  of  sheriff  are  concerned.  If  so». 
the  acts  of  the  former  are  the  acts  of  the  latter.  Waller's  levy  of  the  attach- 
ment of  Heye  &  Co.  was  therefore  the  levy  of  Jackson,  and  was,  under  the 
authority  of  the  law,  on  goods  in  the  possession  of  Jackson.  It  is  proper  to- 
add  that  the  New  England  cases  differ,  as  to  the  position  which  the  sheriff 
and  his  deputies  occupy  towards  the  public,  from  the  decisions  of  other  states, 
probably  upon  the  ground  that  they  are  there  treated  in  many  respects  as- 
though  they  did  not  hold  the  same  office.  A  deputy  is  liable  directly  to  a 
party  aggrieved  by  his  misconduct;  and  he  and  the  sheriff  cannot  be  sued  as 
Joint  trespassers ;  and  in  at  least  one  of  these  states  process  is  directed  to  tA>th . 
the  sheriff  and  his  deputy.  Murfree,  Sher.  8§  907,  938;  Odiome  v.  CoUey, 
2  N.  H.  66. 

To  hold,  as  the  court  below  did  in  this  case,  that  a  deputy  cannot  levy  upon, 
goods  already  attached  and  in  the  possession  of  the  sheriff,  would  be  to  de- 
prive the  public  of  the  benefit  of  a  deputy's  services  whenever  a  second  at- 
tachment was  to  be  levied.  The  goods  already  attached  being  in  the  posses- 
sion  of  the  sheriff,  no  matter  whether  levied  by  a  deputy  or  not,  could  not 
afterwards  be  subjected  to  another  levy  except  by  the  sheriff  himself.  Depu- 
ties are  appointed  as  well  for  the  benefit  of  the  public  as  of  the  principal, 
sheriff,  and  their  powers  must  not  be  so  construed  as  to  deprive  the  public  of 
their  services  in  any  respect.  It  may  be  added  that  in  this  case  the  sheriff 
ratified  the  act  of  his  deputy  in  making  the  levy  for  Heye  &  Co.,  and  adopted . 
it  as  his  own  by  filing  his  return  as  made  among  the  papers  of  the  cause. 

We  are  of  the  opinion,  therefore,  that  Heye  &  Co.*s  attachment,  having  come 
to  the  hands  of  Waller,  the  deputy,  prior  to  the  time  that  Moody  &  Co.*b  writ 
reached  Jackson,  the  sheriff,  and  having  been  levied  upon  the  Mexia  stock 
previous  to  the  latter  writ,  was  entitled  to  priority  out  of  the  proceeds  of  the 
goods  sold  under  the  Oliver  &  Griggs  attachment.  The  priority  of  levy  upon 
the  Mexia  stock  gave  Heye  So  Co.  the  right  to  have  its  proceeds  applied  to . 
their  debts  next  after  Oliver  &  Griggs  were  satisfied.  Immediately  upon  the 
making  of  their  levy,  they  were  entitled  to  require  Oliver  &  Griggs  to  exhaust 
the  Groesbeck  stock,  upon  which  there  was  no  other  writ  levi^,  before  levy- 
ing upon  the  Mexia  stock,  upon  which  they  held  an  attachment  lien.  This  ■ 
right  was  not  changed  by  any  subsequent  levy  upon  the  Groesbeck  stock  by-' 
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Jifoody  &  Co.  They  could  not,  by  acquiring  a  subsequent  lien,  impair  or  in- 
terfere in  the  least  with  the  extent  of  the  right  of  Heye  &  Co.  to  have  their 
lien  satisfied  out  of  the  Mexia  stock.  This  would,  however,  be  the  result  if 
the  levy  of  appellees  upon  theGroesbeck  stock  is  to  affect  the  previous  levy  of 
the  appellants  upon  that  in  Mexia. 

As  to  the  assignments  of  error  made  by  the  appellees,  it  is  sufficient  to  say 
that  the  finding  of  the  court  to  the  effect  that  there  was  no  fraud  in  suing 
out  the  attachment  of  Gust.  Heye  &  Co.,  is  fully  supported  by  the  evidence. 
The  note  sued  on  ^as  shown  to  be  even  less  than  the  balance  due  Heye  and 
Heidenheimer.  It  is  true,  the  appellants  declined  to  append  to  their  deposi- 
tions an  itemized  statement  of  their  account  with  Bessling  &  Boiler,  be- 
cause the  account  had  been  settled  and  closed  by  notes.  This  might  have 
thrown  suspicion  upon  the  account,  but  the  settlement  was  fully  explained 
•upon  the  trial,  and  the  itemizol  account  upon  which  the  settlement  was  made 
produced  in  evidence  by  the  appellants,  and  shown  to  be  a  true  and  correct 
statement  of  the  transactions  between  Bessling  &  Boiler  and  the  appellants. 
The  appellees  had  all  the  benefit  they  would  have  derived  from  full  answers 
to  their  questions. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed,  and  here  ren- 
dered for  the  appellants  for  the  $1,800  in  the  hands  of  the  district  clerk  of 
Limestone  county,  less  the  costs  of  the  attachment  suit  of  Gust.  Heye  &  Co. 
against  Bessling  &  Boiler.    It  is  so  ordered. 


White,  Co.  Judge,  v.  Pares  and  others. 

{Supreme  OouH  of  Tsxtu,    April  8, 1887.) 

jAptsal— €^ATEM»fT— AflsiONXVirr  OF  Ebbobs. 

Where  an  action  is  brought  in  the  state  of  Texas  upon  a  liquor  dealer's  bond, 
breaches  of  which  are  alleged,  and  leave  is  given  to  make  and  file  a  statement  of 
facts  within  10  days  after  adjournment  of  the  term  of  court,  which  statement  is  not 
filed  until  alter  the  expiration  of  said  time,  the  supreme  court  will  not,  upon  ap- 
peal, consider  the  statement  so  filed ;  and,  there  being  no  facts  properly  before  the 
court,  the  assignm  ents  of  error  will  not  be  considered,  nor  the  J adgment  of  the  ooort 
below  reversed. 

Appeal  from  Donley  county. 

J.  (jf.  Murdookf  for  appellant.     W.  H.  Grigsbpf  for  appellees. 

Stayton,  J.  This  action  was  brought  to  recover  on  a  liquor  dealer's  bond, 
-several  breaches  of  which  are  alleged.  Leave  to  make  and  file  a  statement  of 
facts  within  10  days  after  the  adjournment  of  the  term  was  given,  but  the 
statement  found  in  the  record  was  not  filed  until  after  the  expiration  of  that 
4ime,  and  it,  therefore,  cannot  be  considered.  The  assignments  of  error  re- 
late to  the  charges  given  which  refer  to  the  facts  necessary  to  be  shown  to 
-entitle  the  appellant  to  a  recovery,  and  to  the  extent  of  recovery  that  might 
he  had  were  these  facts  shown  to  exist.  There  was  a  verdict  for  the  defend- 
.ants.  There  is  no  matter  presented  by  the  assignments  which  can  be  con- 
sidered in  the  absence  of  a  statement  of  facts.  Even  if  it  were  true  that  the 
charges  given,  as  abstract  propositions  of  law,  were  incorrect, — a  matter 
which  we  need  not  consider,-*- this  would  be  no  sufficient  reason  to  authorize 
a  reversal  of  the  judgment  unless  it  appeared  from  the  record  that  some  in- 
jury may  have  resulted  therefrom.  The  answer  admits  no  fact,  and  we  can- 
not know  from  the  record  before  us  that  the  appellant  offered  any  evidence 
^  sustain  the  averments  of  the  petition.  This  question  has  been  so  often 
.raled  upon  that  it  is  unnecessary  to  consider  it. 

There  is  no  error  shown  by  the  record  rendering  it  proper  or  necessary  to 
zeverse  the  judgment,  and  it  will  be  affirmed. 
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Morris  and  others  v.  Bank  of  Gomheros. 

(Supreme  Court  of  Texae,    April  8, 1887.) 

PomnH-Ov  Atiobhbt  to  Comfbh  Judgkbivt—Nsootiablb  ImrBonim. 

A  power  of  attorney  to  con tiess  judgment,  contained  in  a  promissory  note  signed 
by  several  persons,  did  not  designate  against  whom  judgment  by  confession  might 
be  entered ;  a  blanK  space  after  the  word  '*  against'' being  left  unfilled.  Held,  that 
the  power  was  Incomplete,  and  no  Judgment  by  confession  could  be  rendered. 

Appeal  from  Cooke  county.  * 

Barrett  <£  Dougherty,  for  appellants,    ^o  counsel  for  appellee. 

Willis,  C.  J.  This  suit  was  upon  a  note  made  payable  to  the  appellee,  and 
signed  by  all  the  appellants  except  L.  S.  Williams,  who  wrote  his  name  upon 
the  back  of  the  note  before  delivery.  The  note  concluded  in  the  following 
words:  "In  case  of  the  non-payment  of  the  above  note  at  maturity,  we  hereby 
authorize  any  licensed  attorney  at  law  to  appear  for  us  in  court,  and  to  accept 
service,  waive  process,  and  confess  judgment  in  favor  of  the  legal  holder  of 

said  note,  against ,  for  the  amount  of  said  note  and  interest,  with  ten 

per  cent,  attorney's  fees  additional."  Acting  under  tlie  authority  supposed 
to  be  conferred  by  this  language,  an  attorney  at  law  appeared  in  the  suit,  ac- 
cepted service,  waived  process,  and  confessed  judgment  against  all  the  sign- 
ers and  the  indorser  of  said  note,  in  favor  of  the  appellee,  for  the  amount  of 
the  principal  and  interest  due  thereon,  as  well  as  for  10  per  cent,  attorney's 
fees.  Judgment  having  been  rendered  accordingly,  an  appeal  therefrom  is- 
prosecuted  by  the  appellants  to  this  court. 

It  is  very  clear  that  the  power  contained  in  the  note  is  incomplete.  Th& 
blank  must  be  filled  in  order  to  authorize  the  attorney  to  confess  judgment 
against  any  particular  person  or  persons.  This  blank  may  be  filled  with  the 
names  of  all  the  parties  bound  by  the  note,  or  with  the  word  "us,"  which 
would  have  the  same  effect,  or  it  might  be  filled  with  the  names  of  one  or 
more  of  the  parties.  The  authority  of  the  attorney  would  be  different  in  one 
case  from  what  it  would  in  the  other.  The  attorney  did  confess  the  judgment 
against  all  the  piurties  bound  by  the  note;  and  the  court,  in  allowing  him  to 
do  so,  constru^  the  power  as  if  the  blank  were  to  be  filled  with  a  word  or 
words  descriptive  of  all  the  parties.  If  these  words  were  absolutely  necessary 
to  give  the  power  any  effect,  and  none  othei'  could  be  supplied  consistent  with 
the  language  of  the  instrument,  there  might  be  some  reason  for  the  construc- 
tion given  by  the  court.  But  the  makers  of  the  note  could  certainly  author- 
ize the  attorney  to  confess  Judgment  against  one  or  more  of  themselves.  If 
so,  words  calculated  to  give  the  power  this  effect  might  be  inserted  in  the 
blank. 

As  It  was  not  absolutely  necessaiy  to  construe  the  note  so  as  to  authorize  a 
confession  of  judgment  against  all  the  makers,  must  it  be  so  construed  if 
such  was  the  reasonable  intendment  of  the  parties?  Without  pausing  to  con- 
sider what  would  be  the  rule  in  case  of  an  ordinary  power  of  attorney,  it  is 
sufficient  to  say  ttiat  the  instrument  under  discussion  has  nothing  in  it  which 
entitles  it  to  any  presumption  in  its  favor.  The  remedy  given  in  the  note 
for  its  enforcement  is  harsh  and  stringent;  and  while  it- was  permissible,  at 
the  time  it  was  made,  for  a  party  to  thus  submit  himself  to  the  tender  mer- 
cies of  a  creditor,  yet  it  must  dearly  appear  from  his  own  words  that  such 
was  his  intention.  The  law  will  not  step  in  and  supply  words  or  indulge  pre- 
sumptions for  the  purpose  of  making  such  a  contract  for  him.  The  language 
of  the  instrument  will  be  strictly  construed  in  favor  of  the  makers,  and  the 
creditor  allowed  no  benefit  from  it  further  than  he  has  bargained  for  in  ex- 
press terms.  This  has  been  the  invariable  ruling  of  the  court  in  such  cases. 
Grubbs  v.  Blum,  62  Tex.  426;  Strasburffer  v.  Heidenheimer,  68  Tex.  5. 

The  contract  in  question  does  not  in  terms  authorize  a  conf^on  of  iudg- 
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ment  against  all  the  makers  of  the  note,  or  any  specified  portion  of  them»  and 
the  court  erred  in  idlowlng  judgment  to  be  taken  against  them  in  manner  as 
stated. 
For  this  error  the  judgment  must  be  reversed,  and  the  cause  remanded. 


QuiMK  and  another  v.  Logan  and  others. 
{Svjyreme  Court  of  Texas,    April  8,  1887.) 

HbCHAKIo's  LiKN— RBOOBDUfO — MOBTGAOSB. 

Bey.  St.  Tez.  art.  4304,  requiring  the  county  clerk  to  record  deeds  of  trust,  mort- 
gi^es,  judgments,  or  other  instruments  of  writing  intended  to  create  a  lien,  in  a 
book  or  books  separate  from  those  in  which  deeds  or  other  conveyances  are  re- 
corded, does  not  contemplate  that  liens  shall  be  recorded  separately  from  each 
other.  The  registration,  therefore,  of  a  mechanic's  lien  hi  a  book  in  which  mort- 
gages are  recorded,  is  proper. 

Appeal  from  Clay  county* 

Davis  dk  GametU  for  appellants.    Barrett  <&  Stinet  for  appellees. 

Willie,  C.  J.  The  entry  of  the  judgment  below  recites  that  the  excep- 
tions of  the  defendants  to  the  plaintiffs'  petition  were  sustained,  but  in  this 
court  only  one  of  these  exceptions  is  relied  on  as  sufficient  to  justify  this  rul- 
ing of  the  district  judge.  It  is  here  contended  that  the  mechanic's  lien 
claimed  by  the  appellants  had  not  been  fixed  upon  the  property  described  in 
the  petition;  and  this,  for  the  reason  that  no  proper  record  of  the  bill  of  par- 
ticulars had  been  made  by  the  county  clerk.  The  certificate  of  the  clerk  to 
the  bill  of  particulars,  made  an  exhibit  to  the  petition,  shows  that  it  was  a 
copy  taken  from  the  book  in  which  mortgages  were  recorded.  The  appellees 
claim  that  the  law  does  not  contemplate  that  the  record  of  mechanics'  liens 
shall  be  made  in  such  a  book,  but  that  it  must  be  made  in  a  book  kept  spe- 
cially for  the  record  of  such  liens,  and  for  no  other  purpose.  But  this  is  not 
the  language  of  the  statute  regulating  these  liens.  They  must  be  recorded  in 
a  book  to  be  kept  by  the  clerk  for  that  purpose;  but  that  the  record  of  other 
liens  may  not  be  kept  in  the  same  book  is  not  declared,  nor  is  it  to  be  deduced 
from  any  of  our  statutes  bearing  upon  the  question.  On  the  contrary,  the 
county  clerk  is  required  to  record  deeds  of  trusts,  mortgages,  judgments  re- 
corded for  the  purpose  of  creating  a  lien,  or  other  instruments  of  willing  in- 
tended to  create  a  lien  in  a  book  or  books  separate  from  those  in  which  deeds 
or  other  conveyances  are  recorded.  Rev.  St.  art.  4304.  This  statute  con- 
templates that  liens  shall  be  recorded  separately  from  absolute  conveyances, 
but  not  from  each  other.  The  book  in  which  they  are  registered  is  kept  for 
the  purpose  of  recording  every  instrument  intended  to  create  a  lien;  and  the 
contract  of  a  mechanic,  or  his  bill  of  particulars,  are  intended,  when  recorded, 
to  have  that  effect.  There  may  be  no  objection  to  registering  mechanics* 
liens  in  a  book  by  themselves;  but,  if  the  clerk  habitually  records  them  in  the 
same  book  with  mortgages,  he  keeps  that  book  for  the  purpose  of  recording 
such  liens,  and  complies  literally  with  the  statute. 

It  is  alleged  in  the  present  petition  that  the  record  was  made  in  a  book 
kept  for  recording'  mechanics'  liens,  which  allegation,  taken  in  connection 
with  the  fact  that  the  record  was  actually  made  in  the  Book  of  Mortgages, 
makes  a  case  where  the  clerk  kept  the  book  in  which  mortgages  were  recorded 
for  the  purpose,  also,  of  recording  therein  liens  of  the  character  claimed  by 
the  plidntiffs  in  the  present  suit.  In  this  he  fulfilled  the  requirements  of  the 
statute,  and  we  think  the  petition  was  good  against  the  objections  urged  to  it 
in  this  court. 

Tlie  other  exceptions,  not  being  insisted  upon  or  supported  by  the  record, 
will  not  be  considered. 

Por  the  error  pointed  out,  the  judgment  will  be  reversed,  and  th^  cause  re- 
inanded.  Digitized  by  Google 
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Gillespie,  Tax  Collector,  v.  Gaston  and  another. 

{Supreme  Court  af  Texat.    April  8, 1887.) 

Taxation— What  is  Tax4bls— Bavk  Stock. 

Under  Rev.  St.  Tex.  art.  4682,  exempting  corporation  stock  from  taxation  against 
the  owner  when  the  capital  and  property  of  the  corporation  are  required  to  be  taxed, 
the  owner  of  stock  in  a  state  bank  is  not  taxable  therewith  while  the  property  of 
the  bank  is,  under  the  law.  taxable,  although  the  bank  does  not  return  its  proi>erty 
for  taxation,  as  it  should  do. 

Appeal  from  Dallas  county. 

Jeff.  Word  and  Slemmons  dk  Field,  for  appellant.  H.  B.  RoherUon^  for 
appellees. 

Stayton,  J.  The  appellees  were  the  owners  of  shares  of  stock  in  a  bank 
incorporated  under  the  laws  of  this  state,  and  these,  not  having  been  rendei'ed 
by  their  owners,  were  assessed.  The  tax  collector  was  proceeding  to  collect 
the  taxes  so  claimed,  and  the  owners  of  the  shares,  after  tendering  all  other 
taxes  assessed  against  them,  brought  this  suit  to  restrain  him  from  collecting 
the  taxes  assessed  on  the  shares  of  stock.  The  injunction  was  perpetuated, 
and  this  appeal  is  presented  from  the  final  judgment  through  which  this  was 
done.  The  tax  was  claimed  for  the  year  1888.  Article  4682,  Hev.  St.,  provides 
that  no  person  shall  be  required  *  *  *  to  include  in  his  statement,  as  a 
part  of  his  personal  property  which  is  required  to  be  listed,  any  share  or  por- 
tion of  the  capital  stock  or  property  of  any  company  or  corporation  which  is 
required  to  list  or  return  its  capital  and  property  for  taxation.  Article  4684, 
Rev.  8t.,  requires  banks  to  list  for  taxation  all  property,  both  real  and  per- 
sonal, owned  by  them;  thus  imposing  a  tax  upon  everything  which  gives 
value  to  shares  of  capital  stock.  Such  taxation  taxes  everything  upon 
which,  under  the  fundamental  rules  regulating  taxation,  taxes  ought  to  be  or 
may  be  imposed.  To  tax  the  shares  of  a  stockholder  in  a  corporation,  where 
all  the  property  which  gives  value  to  such  shares  is  taxed  against  the  cor- 
poration, would  be,  in  effect,  double  taxation  of  the  same  thing;  for  the  cer- 
tificate and  ownership  of  shares  are  but  evidence,  and  give  to  the  share- 
holder the  right  to  participate  in  the  profits  to  be  derived  from  the  business 
to  be  conducted  by  the  corporation  so  long  as  it  continues  in  business,  and  to 
share  in  the  proceeds  of  its  property  on  distribution.  If  a  bank  fails  to  ren- 
der for  taxation  any  property  which  ought  to  be  rendered,  this  does  not  au- 
thorize an  assessor  to  list  for  taxation  something  which  the  law  does  not  re- 
quire to  be  listed.  Instead  of  taxing  the  property  of  a  bank,  it  would  doubt- 
less be  competent,  under  existing  federal  legislation,  for  the  legislature,  as  it 
has  done  by  the  act  of  March  18,  1885,  to  impose  a  tax  on  shares  in  any 
banking  corporation,  whether  organized  under  a  law  of  the  general  govern- 
ment or  of  the  state.  In  such  case  the  actual  value  of  the  shares  would  de- 
pend on  the  value  of  everything  that  can  be  classed  as  property,  real  or  per- 
sonal, owned  by  the  corporation;  and  that  this  may  in  part  consist  in  assets 
not  liable  to  taxation  directly  is  a  matter  of  no  importance.  The  law  in  force 
when  the  assessment  before  us  was  made  providing  for  ttie  taxation  of  the 
property  of  banks  incorporated  under  the  law  of  this  state,  and  not  upon  the 
shares  of  stock,  the  court  below  properly  perpetuated  the  inj  unction »  and  its 
judgment  is  affirmed. 

OvERSTREBT  9.  MANNING  and  others. 

{Supreme  Court  of  Texat,    April  la,  1887.) 

1.  Nbootiablb  Isstbumsntb—Bona  Fide  Purohasbr. 

One  who  buys  at  a  voluntary  sale  from  his  debtor,  and  pays  no  money,  but  merely 
credits  tlie  amount  of  the  purchase  money  upon  a  pre-existing  debt^  is  not  a  hona 
fM  purchaser  for  value.  ^^^^^^  ^^  GoOgk 
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2.  Chattel  Mortgaobb— Rboording — Creditors. 

Under  the  Texas  chattel  mortgage  act,  which  avoids  unrecorded  mortgages  and 
conveyances  as  against  creditors  with  or  without  notice,  "  creditors,"  as  usea  in  the 
act,  means  those  who  have  acquired  some  lien  on  the  property  by  attachment  or 
otherwise. 

S.  EviDEKci&—ADMi6aioNS— Third  Parties. 

In  an  action  between  mortgagees,  each  claiming  a  prior  lien  upon  the  mortgaged 
property,  admissions  of  the  mortgagor,  made  to  one  oTthe  mortgagees,  are  not  ad- 
missible to  aifect  the  rights  of  the  other,  who  was  not  present  when  such  admis- 
sious  were  made. 

Appeal  from  Shackelford  county. 

Z,  W.  Campbell  and  Fleming,  Moore  cfe  Moloney,  for  appellant.  A,  A, 
-Clarke  and  /•  A.  McCall,  for  appellees. 

Willie,  C.  J.  The  appellant,  Mrs.  Overstreet,  brought  this  suit  against 
B.  E.  Watts,  E.  R.  Manning,  A.  P.  Root,  and  G.  L.  Price,  to  recover  from 
Watts  the  amount  due  her  from'  him  on  three  promissory  notes,  and  to  fore- 
<close  a  lien  given  by  Watts  to  secure  these  notes,  upon  a  flock  of  sheep,  which 
it  was  alleged  belonged  to  Watts,  but  to  which  the  other  defendants  set  up 
0ome  kind  of  a  claim.  Watts  made  no  defense,  and  judgment  was  taken 
against  him.  Root  and  Price  pleaded,  claiming  a  half  interest  in  the  sheep  by 
purchase  from  Watts;  and  Manning  set  up  a  conveyance  to  him  by  Watts  of 
the  other  half  of  said  sheep,  togethejr  with  other  property,  in  payment  of  a 
debt  due  Manning  from  Watts,  and  for  the  further  consideration  that  Man- 
ning would  assume  and  pay  off  two  debts  from  Watts  to  other  persons,  which 
were  liens  upon  said  property.  Manning  averred  the  payment  of  one  of  these 
debts  by  himself,  and  the  assumption  of  the  other  in  a  manner  to  make  it  a 
a  binding  obligation  upon  him.  The  conveyance  to  Root  and  Price  was  al- 
leged to  have  been  made  before  the  execution  of  the  note  sued  on,  and  the 
<x)nveyance  to  Manning  subsequent  to  the  date  of  said  note,  but  without  no- 
tice to  Manning;  and  it  was  further  averred  that  the  lien  of  said  notes  had 
never  been  recorded.  The  plaintiff  abandoned  all  right  to  recover  against 
Root  and  Price,  and  the  issues  between  herself  and  Manning  were  submitted 
to  a  Jury,  who  found  in  favor  of  the  latter,  and  she  has  appealed  to  this  court 
from  the  judgment  rendered  upon  that  verdict. 

The  evidence  made  it  apparent  that  the  lien  of  appellant  was  prior  in  date 
to  the  conveyance  to  Manning,  but  that  it  had  never  been  i^ecorded,  and  Man- 
ning had  no  notice  whatever  of  its  existence  when  he  purchased  the  property. 
It  was  also  shown  that  the  consideration  for  the  purchase  was  paid  by  the  ex- 
tinguishment of  a  debt  claimed  by  Manning  against  Watts,  and  the  assump- 
tion by  Manning  of  debts  due  from  Watts  to  other  parties.  One  of  these  debts, 
a  mortgage  to  one  Hogan,  was  paid  after  this  suit  was  commenced.  The 
other  seems  to  have  been  an  obligation  by  which  Manning  and  J.  C.  Lynch 
guarantied  a  note  executed  by  Watts  to  Mrs.  Pressler  previous  to  the  pur- 
chase of  the  sheep  by  Manning  from  Watts.  Watts  had  been  a  book-keeper 
for  Manning;  and  the  latter,  upon  examination  of  his  balance  sheet,  found 
that  there  was  a  deficit  in  the  account  of  cash,  merchandise,  etc.,  on  hand, 
and  charged  Watts  with  embezzlement  of  his  property  to  the  extent  of  eleven 
or  twelve  thousand  dollars.  Watts  admitted  that  the  books  were  against 
him,  and  showed  him  to  be  behind  to  about  that  extent,  and  offered  to  convey 
to  Manning  his  entire  property  in  satisfaction  of  the  amount.  The  deed  from 
Watts  to  Manning  was  accordingly  made,  and  the  former  released  from  all 
indebtedness  growing  out  of  the  supposed  embezzlement.  The  plaintiff  ob- 
jected to  the  proof  of  this  indebtedness  by  the  admissions  of  Watts,  but  the 
objection  was  overruled,  and  the  evidence  received.  A  number  of  errors  are 
assigned,  but  the  three  principal  questions  are:  (1)  Is  Manning  protected 
against  the  plaintiff's  recorded  lien  as  a  bona  fide  purchaser  for  value?    (2) 
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Is  he  protected  as  a  purchaser  within  the  meaning  of  the  chattel  mortgage* 
act?  (3)  Was  It  competent  to  prove  an  indebtedness  from  Watts  to  Manning 
by  the  admissions  of  the  latter? 

1.  It  is  settled  in  this  state  that  one  who  buys  at  a  voluntary  sale  from  his- 
debtor,  and  pays  no  money,  but  credits  the  amount  of  the  consideration  upon 
a  pre-existing  debt,  is  not  a  bona  flde  purchaser  for  value.  McKamey  v. 
Thorp,  61  Tex.  648.  Some  distinction  is  sought  to  be  drawn  between  the 
case  cited  and  the  one  in  hand,  on  the  ground  that  here  a  release  in  full  of 
the  indebtedness  was  given,  and  a  new  consideration  was  paid  in  the  assurai)- 
tion  of  debts  due  from  Watts  to  other  parties,  and  the  subsequent  payment 
of  one  of  these  debts.  The  principle  upon  which  the  purchaser  who  pays  the 
purchase  money  in  a  pre-existing  debt  is  not  protected  against  secret  claims 
and  equities  is,  he  does  not  advance  anything  on  the  faith  of  his  purchase, 
and  loses  nothing  if  the  apparent  title  of  his  vendor  should  prove  worthless. 
This  principle,  of  course,  cannot  be  affected  by  the  amount  of  the  indebtedness- 
canceled  by  the  purchase,  if  it  is  su£Bcient  toTepel  any  presumption  of  fraud. 
Whether  a  part  or  the  whole  of  the  debt  is  extinguished,  the  position  of  the 
creditor  is  not  changed  unless  he  parts  with  some  valid  security,  such  as  a 
mortgage  or  judgment  lien,  or  advances  a  new  consideration,  or  incurs  new 
liabilities.  Manning  had  no  securities  for  the  payment  of  Watts^  debt,  and, 
in  our  opinion,  he  incurred  no  new  liabilities.  As  to  the  Pressler  debt,  he 
was  already  liable  for  that  as  a  guarantor  of  the  note.  His  assumption  of 
the  debt,  if  binding,  would  doubtless  have  caused  a  change  of  position  in  the 
pai-ties  bound  by  the  note.  As  to  each  other,  Manning  would  have  been  liable 
to  Watts  had  the  latter  been  compelled  to  pay  the  debt;  whereas,  but  for  the 
assumption  Watts  would  have  been  liable  to  Manning  in  case  he  had  paid  the 
note  to  Mrs.  Pressler.  To  change  the  liabilities  of  the  parties  in  this  respect, 
a  valid  contract  binding  upon  both  parties  was  necessary.  This  agreement,, 
however,  could  have  been  avoided  by  Manning  for  fraud  and  failure  of  con* 
sideration;  for  Watts  had  already  conveyed  an  interest  in  the  property  i(y 
another  before  selling  to  Manning,  of  which  the  latter  was  wholly  ignorant. 
Watts  had  no  new  or  other  right  against  him  by  reason  of  the  assumption 
which  he  could  enforce  at  law.  Mrs.  Fressler's  right  to  hold  him  primarily 
liable  was  wholly  dependant  upon  the  agreement  between  Watts  and  Man- 
ning. She  was  no  ptarty  to  this  agreement.  It  was  necessary  that  it  should 
be  binding  upon  those  who  were  parties  to  it  in  order  to  be  enforced  by  her. 
She  was  in  no  better  position  by  reason  of  the  assumption  than  was  Watts;, 
and,  deriving  all  her  right  to  make  Manning  liable  as  maker  of  the  note,  and 
not  guarantor  through  Watts,  his  right  to  do  so  having  failed,  she  had  none- 
The  appellee  had  therefore  assumed  no  new  liability  to  Mrs.  Pressler,  and  his 
agreement  as  to  her  claim  formed  no  valuable  consideration  for  the  purchase. 
The  Hogan  mortgage  was  no  lien  upon  the  sheep  in  controversy,  but  upon  a. 
tract  of  land.  Manning  was  necessarily  bound  to  pay  oif  this  lien  to  protect 
his  title.  His  payment  of  it  could  hardly  be  considered  as  made  as  a  consid-^ 
eration  for  the  sheep;  but,  if  so,  it  was  made  after  the  commencement  of  this 
suit,  and  of  course  after  full  notice  of  the  appellant's  lien.  He  was  under  no* 
obligation  to  pay  off  this  mortgage  as  part  of  the  purchase  money  of  the  sheep; 
and,  the  payment  having  been  made  after  notice  of  Mrs.  Overstreet's  lien, 
the  appellee  cannot  be  protected  as  an  innocent  purchaser,  though  the  con* 
tract  for  the  payment  had  been  previously  made.  The  agreement  as  to  this 
debt,  and  its  subsequent  payment,  were  not  a  valuable  consideration  for  the 
purchase  of  the  property  in  controversy. 

2.  It  has  been  heretofore  held  by  this  court  that  a  chattel  mortgage,  not 
filed  for  record  as  required  by  law,  is  void  as  to  a  creditor,  though  he  may 
have  had  notice  of  the  Instrument.  Brothere  v.  Mundell,  60  Tex.  240.  It 
was  not  expressly  held  in  that  case  that  the  creditor  must  have  acquired  some 
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right  in  the  mortgaged  property  by  attachment,  execution,  or  otherwise;  for 
the  creditors  whose  rights  were  protected  by  the  decision  had  levied  an  at- 
tachment upon  the  property,  and  there  was  no  question  made  upon  this  point. 
In  the  case  of  Orace  v.  Wade,  45  Tex.  527,  it  was  held  under  the  act  of  Feb- 
ruary 5,  1B40,  which  protected  creditors  and  subsequent  purcha^rs  without 
notice  against  prior  unrecorded  mortgages  and  conveyances  ff  property,  that 
by  the  word  "creditors''  was  meant  creditors  who  had  acquired  some  charac- 
ter of  lien  upon  the  property.  This  is  still  the  recognized  law  of  our  state. 
While  our  statute  as  to  chattel  mortgages  differs  from  the  act  of  1840  in  that 
it  avoids  these  instruments  as  against  creditors  whether  with  or  without  no- 
tice, it  makes  no  change  as  to  the  nature  of  the  debt  to  be  thus  protected. 
The  language  of  the  two  statutes  being  in  this  respect  identical,  and  the  act 
in  reference  to  chattel  mortgages  having  been  passed  after  tlie  decision  in 
Cfraoe  v.  Wade,  supra,  was  made,  and  the  subject-matter  to  which  it  was  ap* 
plied  being  similar  to  that  of  the  act  of  1840,  we  must  conclude  that  the 
word  "creditors,"  so  far  as  the  character  of  indebtedness  held  by  them  is  con- 
cerned, was  intended  to  have  the  same  meaning  as  it  had  received  in  con- 
struing the  former  act.  This,  too,  is  the  meaning  attached  to  it  by  the  de-^ 
cisions  of  other  states  having  chattel  mortgage  acts  similar  to  our  own. 
Jones  V.  Graham,  77  N.  Y.  628;  Stewart  v.  Beale,  7  Hun,  411;  Ransom  v.. 
Schmela,  13  Neb.  77, 12  N.  W.  Bep.  926.  It  is  also  laid  down  by  an  eminent 
writer  that,  as  against  general  creditors  who  have  no  lien  by  attachment,  an 
unrecorded  mortgage  Ib  valid  and  conclusive,  unless  it  be  impeached  for 
fraud  or  violation  of  law.  Jones,  Chat.  Mortg.  §  245.  To  be  entitled  to  pro- 
tection, a  party  must  have  acquired  rights  of  which  he  would  otherwise  be 
defrauded.  Id.  247.  The  statute  puts  mortgagors  and  other  lienholders  by 
contract  or  act  of  the  parties  upon  the  same  footing.  Other  creditors,  to  come 
within  its  protection,  must  have  acquired  a  lien  by  proceedings  at  law. 
These  are  the  creditors  whose  debts,  whether  honaflde  or  not,  are  protected 
by  the  chattel  mortgage  act,  and  there  is  no  reason  why  its  words  should  be- 
extended  beyond  the  meaning  given  them  in  like  statutes.  As  the  appellee 
did  not  acquire  a  lien  by  process  of  law  upon  the  sheep  in  controversy,  he 
vas  not  a  creditor  within  the  meaning  of  the  statute,  and  not  entitled  to  pro-^ 
tection  as  such. 

3.  We  do  not  think  the  court  should  have  admitted  evidence  as  to  what 
Watts  said  about  the  indebtedness  to  Manning.  This  evidence  was  compe- 
tent upon  a  question  of  indebtedness  between  these  parties,  but  not  as  to  a 
third  person  not  present,  whose  rights  were  to  be  affected  by  it.  It  is  never 
competent  to  pr.ove  a  consideration  by  recitals  in  a  deed  when  the  rights  of 
some  other  person  claiming  the  property  in  opposition  to  the  deed  are  to  be 
affected  by  the  proof.  Thus,  when  a  subsequent  purchaser  seeks  to  set  aside- 
a  former  deed  for  want  of  notice  of  its  execution,  he  must  prove  that  he  paid 
the  consideration,  and  this  he  cannot  do  by  the  recitals  of  the  deed,  because- 
they  are  the  mere  admissions  of  the  grantor.  Watkins  v.  Edwards,  23  Tex. 
448.  A  party  may  bind  himself  by  his  own  admissions,  but  he  can  bind 
others  only  in  exceptional  cases,  of  which  this  is  not  one.  Had  this  been  a 
bill  in  chancery  brought  by  Manning  to  set  aside  or  cancel  Mrs.  Overstreet'& 
lien,  to  which  she  and  Watts  were  made  parties  defendant,  upon  the  plainest 
principles  no  admission  of  Watts  could  bind  his  co-respondent;  and  it  is  well 
settled  that  any  admission  by  a  grantor,  to  affect  his  grantee,  must  be  made 
prior  to  the  grant.  Redfldd  v.  Buck,  35  Conn.  328;  Hitt  v.  Ormshee,  12  IlL 
166. 

The  rnlings  and  charges  of  the  court  below  upon  the  questions  we  have- 
discussed  were  in  conflict  with  these  views,  and,  in  our  opinion,  were  erro- 
neous. We  cannot  revise  the  ruling  upon  the  rejection  of  evidence  complained 
of  in  the  fifth  and  sixth  assignments  of  error,  because  the  bill  of  exceptions 
does  not  inform  us  what  the  witnesses  would  have  stated  in  answer  to  the 
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questions  propounded  to  them.    Milliken  y.  Smooth  64  Tex.  171 ;  Reddin  y. 
*  ^mith,  65  Tex.  26. 

For  the  errors  pointed  out,  the  judgment  will  be  reversed,  and  the  cause 
remanded.  . 


PrATHER  t>.  WiLKINS. 

{Stipreme  Court  of  Texas,    April  22,  1887.) 

1.  EVIDBWCE— CONTEWTS  OF  TeLEORAM, 

It  ia  error  to  admit  the  testimony  of  a  witness  as  to  the  contents  of  a  tel^ram, 
in  the  absence  of  proof  that  the  telegram  has  been  lost  or  destroyed. 

2.  Same — Pbepohdbbancb— Instruction — Mobtqaoe. 

An  instruction  that  a  deed  absolute  on  its  face  should  be  regarded  as  an  absolute 
deed  "unless  the  preponderance  of  evidence  clearly  shows"  it  to  have  been  in- 
tended as  a  mortgage,  and  directing  the  jury  to  find  so  "  unless  you  are  so  satisfied 
A*om  the  evidence  that  it  was  intended ''  as  a  mortgage,  is  erroneous,  the  use  of  the 
word  '*  clearly  "  being  calculated  to  lead  the  jury  to  oelieve  that  more  than  a  pre- 
ponderance of  evidence  is  requisite. 

8.  Tbial— IwsTBUcrioK— Pbincipal  and  Agent. 

A  party  held  entitled  to  an  instruction  that,  if  a  principal  ratified  the  act  of  his 
agent  in  part,  this  would  be  a  ratitication  of  the  whole  transaction,  there  beine 
evidence  to  which  the  instruction  was  applicable,  and  it  not  having  been  embraced 
in  the  general  charge. 

4.  Same— Mostgagb. 

An  instruction  that,  if  the  Jury  find  that  a  certain  deed  was  intended  to  secure  a 
.debt,  it  is  a  mortgage,  and  the  grantors  have  the  right  to  ^ay  the  debt  within  one 
year,  and  have  the  property  reoonveyed  to  them,  held  misleading^  as  tending  to 
•convey  the  idea  that  a  failure  to  pay  within  the  year  worked  a  forfeiture. 

Appeal  from  Bosque  county. 

0,  L,  Lockett,  for  appellant.    No  counsel  for  appellee. 

Gaines,  J.  The  court  erred  in  admitting  the  evidence  of  appellee's  wit- 
ness Watson  that  he  notified  Focke,  Wilkins  &  Lange  by  telegraph  of  his 
having  made  the  contract  with  Prather,  and  that  they  replied  disapproving 
his  action,  and  ordering  the  contract  canceled.  The  telegram  was  the  best 
evidence  of  its  contents;  and,  in  the  absence  of  proof  showing  its  loss  or  de- 
struction, the  testimony  should  not  have  been  admitted. 

Appellee,  who  was  plaintiff  below,  having  disclaimed  any  interest  under 
the  deed  from  Prather  and  wife  to  him,  dated  November  19,  1883,  it  was  not 
^rror  for  the  court  to  charge  the  jury  that  they  should  not  regard  that  deed  as 
'Conferring  any  title  upon  plaintiff  to  the  property.  Besides,  it  is  not  seen 
how  appellants,  who  were  defendants  below,  were  prejudiced  by  this  instrao- 
•tion. 

The  fourth  assignment  of  error  is  that  "the  court  erred  in  its  charge  in 
paragraph  11,  which  was  as  follows:  *The  instrument  executed  by  defendant 
And  wife  to  plaintiff  being  a  deed  of  conveyance  of  the  lot  described  in  plain- 
tiff's petition,  it  will  be  so  regarded  by  you,  unless  the  preponderance  of  evi- 
>dence  clearly  shows  that  the  same  was  intended  by  the  parties,  at  the  time  of 
execution,  to  operate  as  a  mortgage,  and,  unless  you  are  so  satisfied  from  the 
evidence  that  it  was  intended  by  the  parties  to  said  deed,  you  will  find  for 
plaintiff. '  *'  We  think  this  assignment  well  taken.  If  the  contract  which  was 
executed  at  the  date  of  the  deed  did  not  clearly  show  whether  it  was  a  mort- 
gage or  not, — and  this  we  cannot  determine  because  it  is  not  copied  into  the 
record, — it  was  sufficient  for  defendant  to  show  that  it  was  intended  as  such 
by  a  preponderance  of  evidence.  The  use  of  the  word  "clearly"  was  calcu- 
lated to  induce  the  jury  to  believe  that  more  than  this  was  requisite.  The 
error  is  more  pronounced  in  the  latter  part  of  the  instruction,  which  in  effect 
tells  them  to  find  for  plaintiff  unless  they  are  clearly  satisfied  by  a  preponder- 
ance of  evidence  that  a  mortgage  was  intended. 

The  fifth  assignment  complains  of  the  refusal  of  the  court  to  give  certain 
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special  instructions  asked  by  appellant,  to  the  effect  that,  if  appellee  ratified 
the  act  of  Watson,  his  alleged  agent,  in  part,  this  was  a  ratification  of  the 
whole  transaction.  There  was  evidence  tending  to  show  that  appellee  ac- 
cepted and  recorded  the  deed  after  being  notified  of  the  settlement  which  had 
taken  place  between  appellant  and  Watson.  If  so,  this  was  a  ratification  alsa 
of  the  accompanying  contract,  and  estops  him  from  denying  the  authority  of 
the  alleged  agent.  This  proposition  is  not  submitted  in  the  general  charge^ 
and  therefore  a  special  instruction  upon  the  point  should  have  been  given. 

Paragraph  10  of  the  charge  of  the  court  complained  of  in  appellant's  seventh 
assignment  of  error  is  clearly  misleading.  In  that  paragraph  the  jury  are 
told,  in  effect,  that  if  they  found  that  the  deed  of  Prather  and  wife  dated 
November  19tb  was  intended  to  secure  a  debt,  that  it  was  a  mortgage,  and 
that  they  bad  the  right  to  pay  the  debt  within  one  year,  and  to  have  the  prop- 
erty reconveyed  to  them.  From  this  the  jury  may  have  been  led  to  infer  that, 
if  they  &iled  to  pay  within  the  year,  their  rights  under  the  deed  and  contem- 
poraneous contract  were  forfeited.  That  the  court  did  not  intend  this  is  evident 
from  the  twelfth  pai*agraph  of  the  charge;  but,  taking  both  together,  we  can- 
not say  that  the  Jury  may  not  have  been  confused  by  these  in^ructions. 

The  witness  Watson  testified  that  he  was  not  authorized  to  make  the  con- 
tract which  was  signed  by  him  as  agent  of  the  appellee.  If  there  had  been 
no  evidence  tending  to  a  different  conclusion,  nor  any  of  a  ratification  on  the 
part  of  appellee,  the  judgment  would  be  affirmed,  notwithstanding  the  errors 
pointed  out,  upon  the  sround  that  no  other  result  could  have  been  lawfully 
reached  under  the  proof.  But  the  witness  testified  he  was  the  agent  of  Focke, 
Wilkins  &  Lange  to  sell  goods;  went  to  Clifton,  where  the  house  and  lot  in 
controversy  are  situated,  to  get  possession  of  it  at  their  instance;  that  he 
notified  them  of  the  transaction,  and  they  disapproved  it.  He  testified  also 
that  he  was  not  authorized  to  sign  appellee's  name  to  the  contract.  But  it 
appears  in  evidence  that  he  went  with  a  deed  already  prepared  for  the  signa^ 
ture  of  appellant  and  wife;  and  there  is  evidence  tending  to  show  that  it  hud 
been  drawn  by  the  attorneys  who  represented  Wilkins  in  the  suit.  Two  at- 
torneys who  were  present  when  the  deed  and  contract  were  signed  by  appel- 
lant and  Watson  testified  that,  upon  being  asked,  he  stated  that  he  had  au- 
thority to  make  the  contract  Besides,  it  appeared  that  although  the  witness 
gave  immediate  notice  by  telegram  of  the  transaction,  and  he  received,  as  he 
says,  a  reply  repudiating  it,  the  deed  was  retained,  and  was  plaoed  upon  rec- 
ord. The  evidence  of  appellee  himself,  who  best  knew  the  scope  of  Watson's 
authority,  was  not  introduced.  Under  these  circumstances,  we  cannot  si^ 
that  there  was  no  evidence  which  would  have  warranted  the  jury  in  finding 
that  Watson  was  authorized  to  consummate  the  agreement,  or  in  finding  that 
it  had  been  ratified.  The  errors,  therefore,  are  material*  and  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 


Willis  and  another  v.  Whitbitt. 

{Suprems  OmH  <tf  Textu.    April  22, 1S87.) 

1.  TBlAlr-IflSTm-rFRAUDULKBrT  TBAKSrSB. 

In  an  action  for  wrongfully  attaching  the  property  of  A.  upon  adaim  against  B., 
defendant  pleaded  that  the  goods  were  the  property  of  B.;  that  no  transfer  had  been 
made  to  A.,  or,  if  so,  that  it  was  fraudulent.  A  written  transfer  being  shown  in  ev- 
idence, and  its  execution,  and  plain  tilfsnoaBession  under  it,  not  being  disputed,  held^ 
that  it  wa0  not  error  for  the  court  to  suDmit  to  the  Jury  only  or  mainly  the  ques- 
tion of  fVaud. 

2.  SaVB— I9STBUGTI0II8— EVIDBMOX. 

Upon  an  issue  of  fraudulent  transfer  of  a  stock  of  goods,  an  instruction  evidently. 
Intended  to  prevent  the  jury  from  estiiuatiug  the  goods  at  their  retail  price  in  de- 
termining whether  the  transfer  was  for  an  adequate  consideration  is  not  erroneous, 
although  there  is  no  explicit  evidence  of  what  was  the  market  value  of  the  goods^ 
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.3.  Sams— -Oredibilett  of  Witmbbs. 

Ifc  is  improper  for  the  court  to  charge  the  Jury  that  they  are  atrthorixed  to  con- 
sider the  interest  that  witnesses  have  in  a  controversy  in  determing  their  credibility, 
and  the  weight  to  be  given  to  their  testimony. 
4.  Fracdulknt  Convbyancb — Prbsumption — Indebted VIB9S. 

Where  a  transfer  of  property  is  made  for  a  valuable  consideration,  it  will  not  be 

S resumed  to  be  fraudulent  as  to  creditors,  from  the  mere  fact  that  the  grantor  waa 
idebted  to  another  person  at  the  time. 

6.  Appeal— Review— CoKFLiCT  or  Syzdekcb. 

Where  there  is  a  conflict  of  testimony,  but  there  is  suffident  evidence  to  support 
the  conclusions  reached  by  a  jury,  an  appellate  court  will  not  reverse  because  the 
jury  believed  some  of  the  witnesses  in  preference  to  others. 
'6.  Same— Harmless  Erbob. 

An  appellate  court  will  not  reverse  for  an  error  of  the  court  below  In  wrongly  re- 
quiring a  party  to  prove  a  certain  fscti  if  the  fkct  was  actually  proved. 

7.  Flsadikg — Damages. 

A  suitor  ia  not  entilled  to  recover  a  larger  sum  than  he  has  daimed  ia  hia  peti* 
tiou,  although  he  might  recover  more  if  he  had  claimed  it. 

Appeal  from  Bell  coanly. 

Harris  d  Saunders,  for  appellants.    Monteith  &  Furman^  for  appellee. 

"Willie,  C.  J.  Willis  &  Bro.,  being  creditors  of  E.  P.  Kellam»  sued  out 
an  attachment  against  his  property,  and  caused  it  to  be  levied  by  W.  S.  Blan- 
^ton,  sheriff  of  Bell  county,  upon  a  stock  of  godds  in  the  possession  of  the  ap- 
pellee. This  suit  was  brought  by  the  aj^llee  against  Willis  &  Bro.,  and  the 
rsaid  sheriff,  and  the  sureties  upon  his  bond,  for  damages  ttlleged  to  have  been 
incurred  by  reason  of  the  seizure  and  conversion  of  said  property.  The  de- 
fense was  a  general  denial,  and  a  Justification  of  the  levy  on  the  ground  that 
the  goods  were  the  property  of  Kellam ;  and,  if  they  had  been  conveyed  by 
him  to  Whitsitt,  the  conv^ance  was  in  fraud  of  the  former's  creditors.  A 
verdict  was  rendered  in  favor  of  Whitsitt  for  $2,583.91,  with  8  per  cent,  in- 
terest from  date  of  levy,  and  Judgment  was  entered  for  the  above  amount,  to 
bear  interest  at  10  per  cent,  from  its  date.  From  this  judgment  the  present 
appeal  is  prosecuted.  In  this  court  the  appellee  remits  all  interest  above  8 
per  cent,  per  annum,  and  offers  to  remit  all  such  as  accrued  before  the  first  of 
January,  1882,  should  this  court  hold  that  he  was  not  entitled  to  recover  in- 
terest from  an  earlier  day. 

The  first,  second,  fourth,  and  sixth  assignments  of  error  relate  to  the  charge 
4sl  the  court  upon  the  subject  of  fniudulent  transfer  to  Whitsitt  of  the  goods 
in  controversy  by  Kellam,  the  defendant  in  attachment.  It  is  complained 
that  the  court  made  the  case  to  turn  solely  upon  the  question  whether  or  not 
this  transfer  wais  fraudulent  as  to  creditors,  when  the  defendant  had  pleaded 
that  no  transfer  of  any  kihd  had  passed  between  those  parties.  It  is  true  that 
the  pleadings  raised  such  an  issue;  but  they  also  distinctly  averred  that,  if 
such  a  transfer  took  place,  it  was  made  with  intent  to  defraud  the  creditors 
of  Kellam.  They  set  up  the  defense  that  the  goods  were  the  property  of  Kel- 
lam, because  no  transfer  had  been  made;  and  further,  If  one  was  made,  it  was 
Toid  as  to  P.  J.  Willis  &  Bro.,  being  in  fraud  of  their  rights  as  creditors  of 
Kellam.  The  court  charged  that  the  defendants  denied  that  the  goods  seized 
were  the  property  of  plaintiff,  and  they  averred  that  the  same  were  fraudu- 
lently transferred  by  Kellam  for  the  purpose  of  hindering,  delaying,  and  de- 
frauding his  creditors.  This  would  seem  to  include  both  issues;  but,  if  not, 
it  is  a  sufBcient  answer  to  all  the  assignments  on  this  point  to  say  that  the 
uncontradicted  proof  showed  that  the  transfer  had  been  made,  and  there  was 
really  no  issue  before  the  jury  except  as  to  its  fraudulent  character.  It  was 
proved  by  a  written  instrument  signed  and  acknowledged  by  Kellam,  whose 
execution  was  not  disputed;  it  was  further  proved  by  the  testimony  of  Whit- 
sitt; and  none  of  the  evidence  of  the  appellants  was  inconsistent  with  the  ex- 
istence of  the  transfer.    Their  evidence  tended  to  show  that  Whitsitt  was  in 
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possession  of  the  goods  by  fraudulent  means,  but  did  not  negative  the  idea 
that  the  possession  was  obtained  through  a  conveyance  to  him  by  Kellam. 
Had  this  been  a  controversy  between  Kellam  and  Whitsitt  as  to  the  owner- 
ship of  the  goods  under  the  evidence  produced  on  this  trial,  the  court  should 
have  charg^  the  jury  to  find  for  Whitsitt  under  the  proven  transfer,  there 
l)eing  no  evidence  to  disprove  it.  When  an  issue  made  by  the  pleadings  has 
no  evidence  to  justify  its  consideration,  it  is  the  duty  of  the  court  to  with- 
^drnw  it  from  the  jury;  and  the  court  by  its  charge  made  that  disposition  of 
the  issue  as  to  Wbitsitt's  ownership  of  the  goods  as  against  the  defendant  in 
attachment.  It  was  the  province  of  the  judge  to  construe  the  written  instiu- 
ment,  and,  having  rightly  construed  it,  to  pass  the  goods  as  between  the  par- 
ties; and,  there  being  no  evidence  to  the  contrary,  he  could  not  properly  sub- 
mit any  issue  to  the  jury  as  to  the  title,  except  such  as  arose  between  Whitsitt 
■and  the  appellants  upon  the  bonaflde  or  fraudulent  character  of  the  transfer. 
Neither  of  the  foregoing  assignments  are  well  taken. 

It  is  further  complained  that  the  court  erred  in  its  eighth  charge  to  the  jury, 
because  it  required  the  appellants,  in  order  to  obtain  a  verdict,  to  prove  against 
Kellam  aa  indebtedness  greater  than  the  vidue  of  the  goods  at  the  date  of 
seizure.  As  an  abstract  principle,  the  charge  was  undoubtedly  erroneous. 
If  the  amount  of  indebtedness  was  reasonably  proportionate  to  the  value  of 
the  goods  seized,  though  it  may  have  been  less,  this  would  not  of  itself  en- 
title the  appellee  to  recover.  But  the  error  was  harmless,  for  it  was  abun- 
dantly proved  that  the  debt  was  in  faet  greater  in  amount  than  the  value  of 
the  goods.  The  defendants  in  their  answer  all^^  that  their  claim  against 
Kellam  was  •6,660.  They  read  in  evidence  their  judgment  in  the  attachment 
suit,  and  this  was  for  •8,868.91.  The  evidence  of  Bay  and  Whitsitt,  taken 
in  connection,  showed  the  total  value  of  the  goods  to  be  about  •d,000»  and 
the  sheriff  valued  them  at  •2,583.91.  The  defendants  were  not,  therefore, 
prejudiced  by  the  charge. 

It  is  further  complained  that  the  court  should  not  have  charged  the  jury 
that,  in  determining  whether  there  was  a  valuable  and  adequate  considera- 
tion paid  by  Whitsitt  to  Kellam  for  the  goods,  they  would  inquire  as  to  the 
condition  of  said  goods, — their  value  as  a  whote  in  said  market, — and  whether 
the  price  asked  and  paid  was  such  as  a  reasonable  man,  who  desired  such  a 
fltoc^  of  goods  f6r  merchandising  purposes,  would  be  willing  to  give  as  their 
fall  value.  The  charge  is  not  objected  to  as  incorrect  in  the  abstract,  but  be- 
cause there  was  no  evidence  as  to  the  condition  of  the  goods,  or  their  value 
as  a  whole  in  the  market.  It  is  true  that  no  witness  stated  in  so  many  words 
what  was  the  condition  and  market  value  of  the  goods;  but  the  evidence 
tended  to  show  that  they  consisted  of  groceries,  dry  goods,  hardware,  etc., 
And  that  they  were  in  a  store  in  a  condition  to  be  sold  in  the  usual  course  of 
trade;  that  their  cost  price  was  marked  upon  them;  and  that  this  was  their 
fair  wholesale  value.  The  clear  object  of  the  charge  was  to  prevent  the  jury 
from  estimating  the  goods  at  their  retail  price,  by  adding  anything  to  their 
original  cost.    We  think  the  court  did  not  err  in  giving  the  charge. 

The  eleventh  assignment  of  error  complains  that  the  court  erred  in  refus- 
ing two  distinct  c£irges  upon  different  questions  asked  by  the  appellants. 
Thus  far  the  assignment  is  not  in  accordance  with  the  rulings  of  this  court; 
jind,  if  either  charge  was  not  law,  the  assignment  is  not  well  taken.  But  it 
specified  its  ground  of  error,  and  in  that  confines  the  objections  to  the  ruling 
of  the  court  upon  the  third  charge,  which  is  as  follows:  "In  determining  the 
credibility  of  the  witnesses,  and  the  weight  you  should  give  their  evidence, 
you  are  authorized  to  consider  the  interest  which  such  witnesses  have  in  the 
matter  in  controversy*  and  their  demeanor  and  manner  of  testifying  upon 
the  stand."  "This  court  has  reversed  a  judgment  because  a  charge  similar  to 
the  above  was  given  to  the  jury.  Dtcifer  v.  Ba^sett,  63  Tex.  277.  The  ap- 
pellee's was  the  only  witness  examined  who  had  any  real  pecuniary  interest  in 
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the  suit.  By  giving  the  charge  the  court  would  have  said,  in  effect,  that  the- 
jury  should  take  into  consideration  the  appellee's  interest  in  determining 
whether  or  not  they  should  believe  his  testimony.  Such  a  charge  is  virtually 
upon  the  weight  of  evidence,  tending  to  make  the  jury  believe  that,  in  tlie 
opinion  of  the  judge,  the  testimony  of  a  particular  witness  is  not  entitled  to- 
much  weight  in  making  up  their  verdict.  Such  a  charge  is  inconsistent  with 
the  freedom  allowed  to  the  jury  in  passing  upon  the  weight  of  testimony  and 
the  credibility  of  witnesses. 

Though  not  bound  to  notice  the  other  charge  mentioned  in  the  assignment^ 
it  is  sufficient  to  dispose  of  it  to  say  that  it  is  not  a  presumption  of  law,  ia 
every  case  of  a  transfer  of  property,  that  it  is  presumed  to  be  made  with  fraud- 
ulent intent  if  the  grantor  is  at  the  time  indebted  to  another  party.  Such  a 
principle  has  been  announced  by  courts  incases  of  voluntary  transfers  or  gifts^ 
but  never  where  a  valuable  and  adequate  consideration  had  been  paid  by  the 
purchaser.  Qilmore  v.  North  American  Land  Co,,  Pet.  C.  C.  460.  In  such 
cases  much  depends  upon  the  amount  of  indebtedness,  and  the  circumstances 
under  which  the  transfer  is  made.  No  general  rule,  such  as  the  charge  lay» 
down,  can  be  drawn  from  the  cases  cited  by  the  appellants,  or  from  the  other 
authorities  upon  the  subject. 

We  cannot  enter  into  an  analysis  of  the  testimony  produced  upon  this  trial 
to  ascertain  whether  or  not  the  verdict  is  contrary  to  the  evidence,  because- 
the  assignment  of  error  to  that  effect  is  not  in  accordance  with  the  rules.  We 
think,  however,  if  the  jury  believed  the  witnesses  for  the  plaintiff,  there  is- 
testimony  to  support  their  verdict.  They  were  the  judges  of  the  credibility  of 
these  witnesses,  and  we  cannot  reverse  because  they  have  believed  those  whose- 
evidence  sustained  the  transfer  under  which  the  appellee  claimed. 

The  petition  claimed  Interest  from  January  1, 1882.  The  verdict  gave  in* 
terest  from  the  levy  of  the  attachment,  which  was  December  8, 1881.  The 
appellee  could  not  recover  more  than  he  claimed,  and  for  this  reason  is  en- 
titled to  interest  no  further  back  than  January  1, 1882,  though  under  the 
proper  measure  of  damages  he  might,  had  he  claimed  it,  have  recovered  from^ 
the  date  of  the  levy.  The  judgment  is  made  to  bear  interest  at  10  instead  of 
8  per  cent.,  which  is  error.  The  appellee  remits  all  interest  on  both  accounts 
over  and  above  what  he  is  entitled  to  under  his  pleadings  and  the  finding  of 
the  jury.  The  judgment  will  be  so  reformed  as  to  allow  the  appellee  inter- 
est, on  the  principal  sum  recovered^  at  8  per  cent,  from  January  1,  1882,  and 
to  make  the  judgment  bear  interest  at  8  per  cent,  from  its  rendition  below  ^ 
the  appellee  to  pay  the  costs  of  this  court.  Thus  reformed,  the  judgment  will 
be  affirmed. 


Gerald  v,  Fbbbman  and  others. 

(Supreme  Court  of  Texas.    April  26, 1887.) 

Boundaries— SuBVETB—CouBsxs  Ain>  Dibtancbb. 

In  arrivitigat  the  bounds  of  afturvey,  couneaand  distances  yield  to  natural  of 
artificial  objects  of  dexnarkatJon ;  but  the  former  will  not  be  made  subordinate  to 
an  unmarked  prairie  line,  which  could  not  itself  be  ascertained  except  by  running 
the  boundaries  of  another  survey  according  to  course  and  distance. 

Appeal  from  McLennan  county. 

Andersorif  Flint  dk  Anderson,  for  appellant.  Battle  dk  BatUsr  for  appel* 
lees. 

Willie,  C.  J.  The  main  question  for  decision  in  this  case  was  determined 
in  Freeman  v.  Gerald,  reported  in  2  Tex.  Law  J.  744.  The  parties  to  this- 
cause  were  in  that  case,  as  in  this,  contending  as  to  the  true  location  of  the 
east  boundary  line  of  the  Maxwell  grant,  and  this  court  fixed  it  by  the  course 
and  distance  called  for  from  its  beginning  corner,  and  not  by  thereat  bound* 
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ary  of  the  Chambers  survey,  with  which  ft  purported  to  run.  The  west  line 
of  the  Chambers  was  wholly  within  the  pr^rie,  without  natural  or  artificial 
objects  by  which  it  could  be  identified,  fiecognizing  the  principle  that  course 
and  distance  ordinarily  yield  to  natural  or  artificial  objects  in  arriving  at  the 
boundaries  of  a  survey,  this  court  declined  to  make  them  subordinate  to  an 
unmarked  prairie  line,  which  could  not  itself  be  ascertained  except  by  running 
the  boundaries  of  another  survey  according  to  course  and  distance.  It  con- 
strued the  act  of  October  10, 1866,  and  held  that  it  did  not  apply  to  a  survey 
whose  lines  were  in  reality  run;  for  it  was  never  the  intention  of  the  act  to 
give  to  the  locator  more  land  than  he  was  entitled  to  by  the  survey  actually 
made  for  him.  With  this  construction  placed  upon  the  act,  the  legislature, 
at  none  of  the  several  sessions  held  since  that  decision  was  made,  has  thought 
proper  to  change  the  law,  and  hence  the  construction  given  it  by  this  court 
must  be  regarded  as  the  one  intended  by  the  legislature. 

But  the  appellant  says  that  the  agreed  statement  in  the  former  suit  ad- 
mitted that  the  lines  of  the  Maxwell  grant  had  actually  been  run;  whereas, 
in  the  present  case,  there  was  no  proof  of  that  fact.  The  evidence  on  that 
subject  is  as  follows:  W.  W.  Oxshen,  who  in  1849  was  a  deputy  surveyor  of 
Milam  land-district,  stated  that  he  made  the  original  survey  of  the  Maxwell 
grant ;  that  at  the  time  of  making  it,  the  west  or  south-west  line  of  the  Chambers 
grant  was  not  marked,  or  could  not  be  recognized,  it  being  in  the  prairie,  and 
nothing  to  mark,  and  that  he  was  guided  by  the  maps  in  the  general  land- 
office,  and  tried  to  keep  off  the  Chambers  survey;  that  he  ran  a  portion  of  the 
T.  J.  Chambers,  or  what  he  supposed  to  be  the  line,  from  the  best  information 
he  could  get  from  the  map  of  the  county.  The  law  presumes  that  every  offi- 
cer does  his  duty.  It  is  the  duty  of  the  surveyor  to  run  around  the  land  lo- 
cated and  intended  to  be  embraced  by  the  survey  and  patent,  and  the  law  pre- 
sumes that  he  has  done  so  unless  the  contrary  appears  by  satisfactory  proof. 
Stafford  v.  Kingy  30  Tex.  269;  Boo^i  v.  Hunter,  62  Tex.  582.  No  proof  to 
the  contrary  was  produced  in  this  case;  but,  on  the  other  hand,  the  legal  pre- 
sumption was  aided  and  strengthened  by  the  testimony  of  the  officer  who 
made  the  survey.  He  testifies  positively  that  he  made  the  survey;  and  to  do 
this  means  to  run  its  lines  in  accordance  with  the  requirements  of  the  law; 
in  other  words,  to  do  exactly  what  his  report  of  the  survey  says  he  had  done. 
He  strengthens  this  further  by  showing  that  he  actually  ran  the  line  in  dis- 
pute between  the  parties  to  this  cause.  He  had,  according  to  his  field-notes, 
started  at  the  north-east  corner  of  the  Bullock  grant,  which  appears  to  have 
been  well  defined;  then  north,  60  east,  2,975  varas.  Supposing  that  he  was 
on  the  Chambers  west  boundary  line,  which  supposition  he  arrived  at,  not  by 
running  out  that  survey,  but  by  the  maps  in  the  land-oflice,  he  ran  a  portion 
of  that  line  of  the  Chambers,  for  the  east  boundary  of  the  Maxwell,  survey. 
Here,  then,  we  have  ample  proof  from  the  report  of  the  survey,  corroborated 
by  the  surveyor's  evidence,  that  the  survey  was  actually  made,  and  direct 
testimony  of  how  the  second  line,  which  is  the  one  in  dispute,  was  ran,  show- 
ing that  this  officer  was  acting  upon  a  mere  assumption  that  he  had  reached 
the  west  boundary  of  the  Chambers  at  2,975  varas  from  his  beginning  corner. 
That  this  was  not  so  is  also  sliown;  this  line  being  505  varas  further  from  the 
beginning  comer  than  he  supposed.  In  our  opinion,  this  evidence  fulfills  all 
the  requirements  of  satisfactory  proof  that  the  Maxwell  tract  was  actually 
surveyed,  and  that  its  east  boundary  fell  short  of  the  Chambers  505  varas, 
which  brings  the  case  within  the  principles  laid  down  in  Freeman  v.  Gerald, 
supra.  Upon  this  state  of  case  the  court  below  was  justified  in  rendering 
judgment  for  the  appellees. 

We  express  no  opinion  as  to  whether  the  federal  court  judgment  was  a  bar 
to  this  suit,  as  it  is  not  necessary  to  do  so  in  the  determination  of  the  present 
appeal.  r-^  j 

There  is  no  error  in  the  judgment,  and  it  is  affirmed.     Digitized  by  VjOOglC 
v.48.w.no.5 — 17 
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HiOBEE  V,  Ellison. 

(Supreme  Court  of  Miuouri,    May  16,  1887.) 

Blbctiokb— Of  Judges — Contest. 

Under  Rev.  St.  Mo.  g  5654,  requiring  all  contested  elections  forjudge  of  the  circuit 
court  to  be  heard  and  determined  "  before  the  circuit  judge  of  an  adjoining  circuit," 
and  section  5555,  providing  that  the  provisions  of  preceding  sections,  relating  to  the 
supreme  court,  *' shall  govern  contests  for  the  office  of  circuit  judge,  and  proceed- 
ings therein  in  the  circuit  courts,  and  before  the  judges  thereof/'  a  circuit  judge  can 
hear  such  a  contest  when  sitting  as  a  court;  and  the  contestant's  petition,  if  pre- 
sented to  the  court,  must  be  presented,  as  prescribed  by  section  6550  in  reference  to 
supreme  court  contests,  at  the  tirst  term  held  in  the  circuit  after  the  election. 

Appeal  from  circuit  court,  Linn  county. 

8hanklin,  Lander,  Harhei\  Limnewt,  and  D,  H.  Mclntyre,  for  appellant. 
John  W,  Henry  and  J,  Hagennan,  for  respondent. 

Black,  J.  At  the  general  election  held  on  the  second  November,  1886,  the 
appellant  and  respondent  were  candidates  for  judge  of  the  circuit  court  for 
the  Twenty-seventh  judicial  circuit.  Mr.  Ellison  received  a  majority  of  491 
votes.  Mr.  Higbee  endeavored  to  contest  the  election  on  the  ground  of  al- 
leged illegality  in  the  form  of  the  ballots;  and  to  that  end  presented  his  peti- 
tion to  the  Hon.  Gavon  D.  Burgess,  judge  of  the  Eleventh  judicial  circuit, 
at  the  court-room  in  the  town  of  Linneus,  in  Linn  county,  on  the  tenth  De- 
cember, 1886,  during  the  noon  recess  of  the  circuit  court  which  was  then 
being  held  in  said  county.  A  copy  of  the  petition,  and  notice  that  the  same 
would  be  presented  to  Judge  Buroess  at  the  time  and  place  before  stated, 
was  served  on  the  contestee  on  the  twenty-ninth  November,  1886.  On  the 
presentation  of  the  petition,  the  contestee  moved  to  quash  the  notice  and  dis- 
miss the  petition,  which  was  sustained,  and  from  that  ruling  this  appeal  was 
taken.  On  argument  of  the  motion  below,  it  was  agreed  that  the  Sullivan 
county  circuit  court,  which  is  in  the  Eleventh  judicial  circuit,  met  in  regular 
session  on  the  fifteenth  of  November,  1886,  and  remained  in  session  from 
day  to  day  until  the  twenty-fourth  day  of  the  same  month;  and  that  the  Linn 
circuit  court,  which  is  also  in  the  Eleventh  judicial  circuit,  commenced  its 
regular  session  on  the  sixth  December,  1886,  and  had  continued  from  day  to 
day  to  the  presentation  of  the  petition,  and  that  the  business  of  the  term  was 
not  then  concluded.  Respondent  contends  that  the  petition  could  only  be 
heard  by  the  court  at  the  first  term  after  the  election,  no  matter  in  what 
county  of  the  circuit  it  was  held,  or  by  the  judge  in  vacation,  within  40  days 
after  the  election.  The  appellant  insists  that  the  contest  Is  never  heard  by 
the  court,  but  always  by  the  judge,  whether  a  court  be  in  session  or  not. 

Section  5549,  Rev.  St.  1879,  provides:  "All  contested  elections  for  judge  of 
the  supreme  court  ♦  ♦  *  shall  be  heard  and  determined  by  the  supreme 
court,  or  any  three  judges  in  vacation."  Section  5550:  "If  any  person  con- 
test the  election  of  any  officer  named  in  the  preceding  sections,  he  shall 
present  a  petition  to  the  supreme  court  at  the  fii*st  term  held  next  after  the 
election,  or  to  any  three  judges  thereof  in  vacation,  within  forty  days  after 
such  election."  This  and  the  succeeding  sections,  to  and  including  section 
5553,  provide  what  the  petition  shall  state;  that  a  copy  of  the  petition  and  a 
notice  shall  be  served  on  the  contestee  10  days  before  the  presentation  of  the 
petition;  that  the  supreme  court,  or  any  three  judges  thereof  to  whom  the 
petition  may  be  presented  in  vacation,  shall  appoint  a  commissioner  to  l^ike 
testimony;  that  the  commissioner  shall  make  his  i-eport  to  the  court,  or 
to  the  three  judges  in  vacation;  and  further  provisions  are  made  in  respect  of 
the  practice  and  procedure.  Section  5554:  "All  contested  elections  for  judge 
of  the  circuit  court  shaU  be  heard  and  determined  before  the  circuit  judge 
of  an  adjoining  circuit  whose  place  of  residence  is  nearest  to  the  contestee." 
Section  5555:   "The  provisions  of  sections  5550-5553,  concerning  contests 
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and  proceedings  therein  in  the  supreme  court,  and  before  the  judges  thereof, 
shall  be  applicable  to  and  shall  govern  contests  for  the  oflBce  of  circuit  judge, 
and  proceedings  therein  in  the  circuit  courts,  and  before  the  judges  thereof." 

From  these  sections  it  is  clear  that  jurisdiction  to  hear  a  contest  of  the  elec- 
tion of  any  of  the  officers  mentioned  in  the  first  of  them  is  given  to  the  su- 
preme court,  or  to  the  three  judges  in  vacation.  If  the  contest  be  com- 
menced before  the  court,  it  must  be  at  the  first  term  held  next  after  the  elec- 
tion, and  will  be  concluded  in  the  court.  If  commenced  before  the  three 
judges  in  vacation,  it  will  proceed  to  termination  before  them.  By  force  of 
section  5555,  the  prior  sections,  and  hence  the  propositions  just  stated,  are 
made  applicable  to  contests  of  circuit  judge  in  the  adjoining  circuit;  so  that 
the  petition  must  be  presented  to  the  court  at  the  fii*st  term  held  in  the  circuit 
next  after  the  election,  or,  if  not,  then  to  the  judge  of  that  circuit  in  vaca- 
tion. 

It  is  said  that  section  5554  is  the  one  which  fixes  the  jurisdiction,  and  by  it 
the  power  to  hear  these  contests  is  given  to  the  circuit  judge  of  the  adjoining 
circuit,  and  that  he  cannot  hear  the  contest  when  sitting  as  a  court.  But 
there  are  several  reasons  why  this  cannot  be  the  true  construction.  Such  a 
construction  is  inconsistent  with  the  next  succeeding  section,  which  makes 
the  previous  section  relating  to  contests  in  the  supreme  court,  and  before  the 
judges  thereof,  applicable  to  and  govern  contests  for  office  of  circuit  judge 
"In  the  circuit  courts,  and  before  the  judges  thereof."  If  the  contest  must 
in  all  cases  be  heard  by  the  judge  not  sitting  as  a  court,  there  could  be  no 
proceedings  in  the  circuit  court.  The  use  of  the  words  last  quoted  become 
more  significant  when  we  consider  the  law  as  it  stood  just  prior  to  the  re- 
vision of  1879.  Section  5554  is  the  same  as  the  first  section  of  the  act  of  1872. 
1  Wag.  St.  1872,  §  79,  p.  576.  The  second  section  of  the  same  act  provided 
that,  'Mf  any  person  contest  the  election  for  circuit  judge,  he  shall  present  a 
petition  to  the  circuit  court,  as  provided  in  the  next  preceding  section,  at  the 
first  term  held  next  after  the  election,  or  to  the  judgethereof  in  vacation,  within 
forty  days  after  such  election,"  etc.  Then  follow  provisions  for  the  appoint- 
ment of  a  commissioner  to  take  testimony .  By  the  act  of  April  26, 1877,  these 
sections,  now  numbered  as  sections  5549  to  5553,  were  first  enacted ;  so  that 
at  the  revision  of  1879  the  legislature  found  these  sections  relating  to  contests 
in  the  supreme  court,  and  before  the  judges  thereof,  and  subsequently  the 
same  sections  relating  to  contests  of  circuit  judges  in  the  circuit  courts.  The 
latter  were  dropped  out,  and  in  lieu  of  them  we  now  have  section  5555,  the 
language  of  which  shows  that  it  was  not  designed  to  change  the  law,  but 
simply  to  leave  the  law  in  a  more  compact  form,  avoiding  repetition.  The 
office  of  the  first  section  of  the  act  of  1872  was  to  determine  in  what  judicial 
circuit  the  contest  should  be  had  and  determined;  nothing  more.  It  per- 
forms the  same  function  now,  and  nothing  more.  The  second  section  of  that 
act  determined  when  the  petition  should  be  presented  to  the  court,  and  when 
to  the  judge  in  vacation.  Section  5555  accomplishes  this  purpose  now  by  its 
reference  to  section  5550. 

The  petition  in  this  case  was  not  presented  to  the  court  at  the  first  term 
held  in  the  Eleventh  judicial  circuit  next  after  the  election;  nor  was  it  pre- 
sented to  the  judge  of  that  circuit  in  vacation,  for  the  court  was  in  session 
when  it  was  presented.  It  follows  that  the  petition  was  properly  dismissed. 
The  proceeding  is  statutory,  and  we  can  do  no  more  than  follow  the  law  as  it 
is  written.    The  judgment  is  therefore  affirmed. 

(All  concur.) 
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Foster  v.  Mxjllanfhy  Flaking-Miijc  Go. 

(avqjreme  Cburt  qf  Missouri,    May  16.  1887.) 

1.  AlTACHMKltT— FSAT7I>— COBPOSATXONS. 

The  fact  that  an  insolvent  corporation  makes  a  deed  preferring  some  creditors, 
including  some  of  its  directors,  aoes  not  give  an  unpreferred  creditor  the  right  to 
take  out  an  attachment  at  law  charging  the  corporation  with  attempting  to  defraud 
its  general  creditors. 

2.  CoBPORATioNs— By-Law— CoKSTRUcnov. 

Where  a  by-law  of  a  corporation  provides  that  a  majority  vote  of  the  directors 
shall  determine  the  action  of  the  body,  held,  that  a  majority  of  the  whole  number 
of  the  directors  must  be  present ;  but,  if  a  majority  of  those  present  concur  in  a 
resolution,  it  is  binding. 

Appeal  from  St.  Louis  court  of  appeals. 

A,  M.  Berry f  C.  B.  8tarky  and  J.  L.  Torrej/f  for  appellant.  H.  J.  Qroter, 
for  respondent. 

Sherwood,  J.  Action  brought  August  9,  1883,  on  four  promissory  notes 
for  $1,600  each,  dated  September  14, 1881,  and  maturing  in  two,  three,  four, 
and  five  years  after  date.  At  the  time  of  filing  bis  petition,  plaintiff  sued  out 
an  attachment,  based  on  the  grounds  that  the  defendant  had  fraudulently 
conveyed  and  assigned,  and  had  fraudulently  disposed  of,  its  property  and 
effects,  so  as  to  hinder  and  delay  its  creditors.  Schureman  and  Gibson  were 
summoned  as  gainishees.  Defendant,  in  usual  form,  ple^ided  in  abatement 
of  the  attachment.  The  issues  thus  raised  were  submitted  on  the  following 
agreed  statement  of  facts: 

"(1)  That  the  defendant  is  a  corporation  duly  organized  under  the  laws  of 
the  state  of  Missouri. 

"(2)  That  on  the  fifth  day  of  May,  1888,  the  defendant  executed  and  de- 
livered the  deed  of  trust,  hereinafter  mentioned,  to  Jos.  F.  Schureman,  to  se- 
cure certain  indebtedness  in  said  deed  of  trust  described,  which  deed  of  trust 
was  executed  under  authority  of  a  resolution  of  the  defendant's  board  of 
directors,  passed  April  30, 1883. 

''(3)  The  number  of  directors  of  defendant  company  was  fixed  at  thirteen 
persons,  and  on  the  said  thirtieth  day  of  April,  1883,  the  following  persons 
constituted  the  board  of  directors  of  the  defendant:  F.  Lohse,  H.  Iiichter»  H. 
Sunderman,  F.  Rose,  II.  H.  Bruning,  J.  Nieman,  F.  Germer,  Wm.  Nolkem- 
per,  L.  G.  Twiehaus,  W.  A.  Stender,  C.  H.  Meyer,  Henry  Giese,  and  William 
Piel, — all  of  whom,  except  Giese  and  Piel,  the  two  last  named,  were  present 
when  the  said  resolution  authorizing  the  execution  of  said  deed  of  trust  was 
adopted.  All  of  said  directors,  so  present,  voted  in  favor  of  said  resolution, 
except  J.  Nieman,  who  voted  against  it. 

"(4)  That  defendant's  note  for  $2,500,  due  May  21, 1883,  mentioned  in  said 
deed  of  trust,  was  indorsed  jointly  by  F.  Germer,  Meyer  &  Stip,  William  Leori, 
and  John  Stoeppel worth,  for  the  accommodation  of  said  defendant,  and  dis- 
counted by  the  defendant  at  the  Mullanphy  Savings  Bank,  and  that  the  defend- 
ant received  the  entire  net  proceeds,  in  cash,  of  said  note  so  discounted,  and 
used  the  same  in  carrying  on  its  business;  that  this  note,  at  the  time  said  deed 
of  trust  was  executed  and  delivered,  was  held  and  owned  by  the  MuUanphy 
Savings  Bank. 

''(5)  That,  at  the  maturity  of  said  note,  on  or  about  May  21, 1883,  the  said 
accommodation  indorsers,  their  liability  having  become  fixed  by  protest,  took 
up  and  paid  said  note  by  substituting  therefor  their  own  note,  which  was  ac- 
cepted by  said  bank  in  payment  thereof;  and  defendant,  failing  to  pay  its 
note  when  due,  the  indorsers  aforesaid  paid  it,  and  became,  and  ever  since 
have  been,  the  owners  and  holders  thereof. 

"(6^  That  the  note  mentioned  in  said  deed  of  trust  for  $674.70,  due  May 
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80, 1883,  and  payable  to  Meyer  &  Stip,  was  given  for  money  loaned  to  defend- 
ant by  said  Meyer  &  Stip. 

"(7}  That  the  said  C.  H.  Meyer,  who  was  one  of  the  aforesaid  direct- 
ors of  the  defendant,  was^^a  member  of  the  firm  of  Meyer  &  Stip,  to  whom 
said  last-mentioned  note  was  payable,  and  who  were  indorsers  on  said  $2,500 
note. 

"(8)That  F.  Germer,  having  an  open  account  against  the  defendant  for 
$2S6,  William  Nolkemper,  having  an  open  account  against  the  defendant  for 
$47.35,  and  W.  A.  Stender,  having  an  open  account  against  the  defendant  for 
$33.15,  all  of  which  accounts  were  included  in  and  secured  by  said  deed  of 
trust,  are  the  sam»  persons  who  were  members  of  said  board  of  directors  afore- 
said, and  the  said  Germer  is  the  same  person  of  that  name  who  was  also  in- 
dorser  on  said  $2,500  note. 

**  (9)  That  all  the  indebtedness  mentioned  in  and  secured  by  said  deed  of  trust 
was  a  bona  fide  liability  of  said  defendant  to  the  persons  and  in  the  amount 
therein  named,  and  as  therein  expressed,  existing  at  the  time  said  deed  was 
executed. 

"(10)  That  section  5  of  article  3  of  the  by-laws  of  the  defendant  Is  as  fol- 
lows: •A  majority  vote  of  the  board  of  directors  shall,  at  all  times,  determine 
the  action  of  that  body.' 

''(11)  The  deed  of  trust  aforesaid  is  hereby  offered  in  evidence,  and  shall 
be  considered  a  part  of  this  agreed  statement  of  facts.  All  questions  of  com- 
petency and  relevancy  of  said  deed  are  reserved,  but  its  execution  is  ad- 
mitted. 

"(12)  That  the  said  claims  of  said  P.  Germer  for  $236,  of  W.  A.  Stender 
for  $33.15,  and  of  said  William  Kolkemper  for  $47.35,  mentioned  in  the  said 
deed  of  trust,  were  for  labor  done  and  performed  by  said  persons,  respectively, 
for  said  defendant,  at  its  request,  for  which  demand  was  made  by  them  of 
defendant,  on  the  day  said  deed  of  trust  was  executed,  and  said  indebtedness 
accrued  within  three  months  next  immediately  preceding  the  day  on  which 
said  demand  was  made. 

"(13)  That  the  notes  sued  on  were  executed  on  the  fourteenth  day  of  Sep- 
tember, 1881,  and  matured  as  stated  in  the  aiSdavit  to  attachment  herein  by 
the  defendant,  and  the  plaintiff  is  the  legal  holder  for  collection  thereof. 


UU^  [Unimportant.] 


That,  on  the  day  when  the  said  deed  of  trust  was  executed,  said  de- 
fendant was  insolvent,  but  said  deed  was  not  fraudulent  in  fact,  nor  was  it 
executed  or  received  for  the  purpose,  or  with  any  actual  fraudulent  intent  on 
the  part  of  the  parties  thereto,  or  any  of  them,  or  on  the  part  of  the  board  of 
directors,  or  either  of  them,  of  hindering  or  delaying  any  creditor  or  creditors 
of  said  defendant,  but  said  deed  was  executed  and  received  by  said  parties  in 
good  faith,  and  for  the  bona  flde  purpose  of  securing  the  claims  therein  men- 
tioned." 

The  deed  c^  trust  also  formed  a  part  of  the  agreed  statement,  but  it  is  un- 
necessary to  insert  it  here. 

On  this  agreed  statement  the  circuit  court  found  the  issues  for  the  defend- 
ant, and  gave  judgment  accordingly,  and  the  plaintiff  appealed  to  the  St. 
Louis  court  of  appeals,  where  the  judgment  was  affirmed,  and  the  plaintiff 
appeals  here. 

A  corporation,  within  the  scope  of  the  purposes  for  which  it  was  incorpo- 
rated, may  do  any  act  in  furtherance  of  those  purposes  which  an  individual 
in  similar  circumstances  might  do,  and,  though  insolvent,  may  prefer  some 
creditors  to  others,  even  though  such  creditors  are  among  the  directors  of  the 
corporation.  This  doctrine,  first  announced  in  this  state  in  the  separate  opin- 
ion of  Judge  Byland  In  City  of  8t.  Louis  v.  Alexander,  23  Mo.  527,  with  that 
of  Twin-Lick  CHI  Co.  v.  Marbitry,  91  U.  S.  587,  was  fully  approved  by  this 
court  in  KitcTien  v.  Railroad  Co.,  69  Mo.  243,  to  the  extent  of  holding  that 
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such  transactions,  while  sometimes  voidable  on  timely  and  direct  application 
to  set  them  aside,  were  not  absolutely  void  as  to  such  participating  directors. 
And  it  has  been  held  that  the  insolvency  of  a  corporation  does  not  jp^  ^  abro- 
gate its  power  to  continue  the  management  of  its  assets,  but  that  it  may  con- 
tinue in  its  due  course  of  business  so  long  as  there  is  a  fair  and  honest  pros- 
pect of  redeeming  its  fortunes,  and  may  pay  off  debts  in  regular  course  of 
business,  though  a  part  of  the  creditors  are  thereby  deprived  of  their  security. 
2  Mor.  Corp.  g  786,  and  cases  cited. 

In  this  case  the  conveyance  attacked  as  fraudulent,  by  the  proceeding  in 
attachment,  was,  as  already  seen,  made  under  a  resolution  authorized  by  the 
directors,  April  30,  1883,  and  was  carried  into  execution  on  the  fifth  of  May 
next  thereafter.  It  is  insisted  that  this  deed  was  fraudulent  as  against  tlie 
general  creditors  of  the  corporation.  That  it  was  made  in  good  faith,  that  it 
was  for  honest  debts,  the  agreed  case  concedes.  That  a  corporation  may  pre- 
fer its  creditors  must  be  also  conceded,  both  from  the  authorities  cited,  and 
from  numerous  others  to  be  found  in  defendant's  brief.  Indeed,  such  a  con- 
cession is  but  a  necessary  corollaiy  from  the  premises  that  a  corporation, 
speaking  in  general  terms,  may  do  all  that,  in  like  circumstances,  an  in- 
dividual may  do,  and  that  an  individual  may  do  this;  and  that  his  convey- 
ance, if  made  banaflde,  will  be  successful,  even  against  an  attachment  by  tlie 
creditors  of  the  debtor,  is  abundantly  settled  by  our  own  reports.  Shelley  v. 
BoothBy  73  Mo.  74,  and  cases  cited;  Dougherty  v.  Cooper^  11  Mo.  528,  and 
cases  cited.  And  the  fact  that  the  effect  of  such  conveyance  is  to  hinder  or 
delay  other  creditors  goes  for  nothing  in  the  eye  of  the  law.    Id. 

But  the  fuither  contention  is  made  that  the  deed  was  fraudulent,  as  against 
the  plaintiff  and  other  creditors,  because  it  gave  a  preference  to  and  secured 
the  debts  of  four  of  the  directors  who  participated  in  the  resolution  which  au- 
thorized its  execution.  As  already  seen,  the  by-laws  declared  that  '*a  major- 
ity vote  of  the  directors  shall  at  all  times  determine  the  action  of  tliat  body." 
There  were  present,  at  the  time  of  the  adoption  of  the  resolution  of  April 
30th,  eleven  persons,  four  of  whom  were  directors  of  the  company,  interested 
in  the  adoption  of  the  resolution,  and  who  participated  in  its  passage.  In  this 
case,  as  the  directors  were  thirteen  in  number,  seven  would  constitute  a  ma- 
jority of  the  directors,  and  authorized  by  the  by-laws  to  act. 

Treating  on  this  subject.  Chancellor  Kent  says:  "There  is  a  distinction 
taken  between  a  corporate  act  to  be  done  by  a  select  and  definite  body,  as  by  a 
board  of  directors,  and  one  to  be  performed  by  the  constituent  members.  In 
the  latter  case  a  majority  of  thase  who  appear  may  act;  but  in  the  former  a 
majority  of  the  definite  body  must  be  present,  and  then  a  majority  of  the 
quorum  may  decide. ''  Here  a  majority  of  the  definite  body  were  present,  and 
a  quorum  of  those  present,  to- wit,  six,  did  act,  and  they  were  sufiicient  for 
the  passage  of  the  resolution,  regardless  of  the  four  interested  directors  who 
also  voted  in  its  favor,  and  of  the  other  director  who  voted  against  it.  Thus 
it  has  been  held  that,  if  there  are  nine  directors,  five  constitute  a  quorum, 
and  H  resolve  passed  by  the  majority  at  a  meeting  whereat  least  five  are  pres- 
ent is  binding  on  the  company.  1  Mor.  Corp.  (2d  Ed.)  §  531,  and  cases  cited; 
Field,  Corp.  §§  238,  239.  And  it  will  be  presumed  that  the  words  "the  ma- 
jority vote, "  as  employed  in  the  by-laws,  were  intended  to  bear  the  above- 
mentioned  signification,  since  that,  according  to  the  authorities,  is  the  ordi- 
nary import  of  those  words. 

But,  aside  from  the  authority  of  precedent,  it  is  provided  by  section  730, 
Bev.  St.,  that  a  majority  of  the  directors  shall  constitute  a  quorum,  and  that 
every  decision  of  a  majority  of  the  persons  assembled  as  a  quorum  should  be 
valid  as  a  corporate  act.  Looking  attJie  matter,  then,  from  any  point  of  view, 
the  passage  of  the  resolution  must  be  regarded  as  the  act  of  the  corporation. 
But  there  is  much  force  in  the  point  made  by  the  defendant  tliat  two  of  the 
four  directors  said  to  be  interested  when  voting  for  the  resolution  hiul  claims 
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which,  being  for  labor  and  services  performed  by  them  for  the  corporation, 
were  already  preferred  by  operation  of  law,  and  as  such  had  "preference 
to  any  other  claim,  debts,  or  demands  whatsoever,"  etc.  Rev.  St.  §  761.  So 
that  eight  disinterested  directors  really  voted  for  the  resolution,  and  gained 
neither  preference  nor  priority  thereby. 

In  passing  to  another  point,  it  may  be  well  enough  to  remark,  in  reference 
to  the  case  of  Eppright  v.  Ifickerson^  78  Mo.  482,  that  the  power  of  the  di- 
rectors of  acorporation  to  dispose  of  its  assets  without  the  consent  of,  or  even 
despite  the  objections  of,  the  shareholder,  was  recently  aflBrmed  by  two  decis- 
ions of  this  court.  Chew  v.  EUingiDood,  86  Mo.  273;  Hutchinson  v.  Green, 
1  S.  W.  Rep.  853. 

Much  has  been  said,  and  very  ingeniously  said,  by  counsel  for  plaintiff  that 
the  directors  of  the  company,  it  being  insolvent,  were  trustees,  and  that  the 
assets  of  the  corporation  were  a  trust  fund,  etc.  These  premises  will  readily 
be  admitted.  But  grant  them.  Grant,  further,  for  argument's  sake,  that  a 
breach  of  trust  has  been  committed  by  these  directors  in  manner  as  aforesaid. 
How  is  such  official  dereliction  to  be  reached?  Is  it  a  constructive  fraud, 
within  the  meaning  of  the  attachment  act?  Certainly  no  case  has  gone  to 
that  length.  The  corporate  assets  being  a  trust  fundpthe  forum  for  its  en- 
forcement is  a  court  of  equity.  2  Mor.  Corp.  (2d  Ed.)  §8  789,  796,  and  cases 
cited.  Moreover,  if,  in  consequence  of  the  insolvency  of  the  defendant  com- 
pany, its  assets  became  a  trust  fund,  it  certainly  was  a  joint  trtist  for  all 
its  creditors,  and,  of  course,  could  not  be  enforced  at  law.  In  this  connec- 
tion it  is  not  to  be  forgotten  that,  of  the  beneficiaries  named  in  the  deed  of 
trust,  some  25  of  the  beneficiaries  were  general  creditors,  whose  claims  were 
certainly  capable  of  being  preferred.  Is  it  possible  that  these  parties  can  be 
shorn  of  their  rights  in  an  action  at  law  against  the  company  alone  f  All 
that  the  plaintiff  would  be  entitled  to  in  any  event,  even  in  an  equitable  pro- 
ceeding, would  bo  a  pro  rata  share  of  the  corporate  assets.  Can  he  by  the 
present  proceedings  gain  more  at  law  than  he  could  in  equity  f  Even  the  par- 
ticipating directors,  their  claims  being  bona  fide,  could  not  be  deprived  of 
their  ratable  share  of  the  corporate  assets  to  be  applied  to  the  satisfaction  of 
their  debts. 

Being  fully  satisfied  with  the  result  reached*  we  affirm  the  judgment. 

(All  concur.) 

State  ex  reh  Cabett  v.  Andriano. 

{Supreme  Ckmrt  of  MiMOtiri,    May  16,  1887.) 

AiiiBKfl — N'aturalization— FoBEiGN-BoBK  Childrkn. 

The  act  of  congress  of  April  14,  1802,  g  4,  (2  St.  U.  S.  154,)  provides  that  the  chil- 
dren of  persons  daly  naturalized  under  any  law  of  the  United  States,  who  may  have 
become  citizens  of  any  one  of  the  states,  being  under  21  years  of  age  at  ttie  tiiae  of 
their  parents  being  naturalized,  shall,  if  dwelling  in  the  United  States,  be  con- 
sidered citizens  thereof.  Held,  under  this  provision,  that  infant  children  of  aliens, 
though  bom  out  of  the  United  States,  yet,  if  dwelling  in  the  United  States  at  the 
time  of  their  parent's  naturalization,  become  citizens  thereof;  and  the  section  is 
prospective,  and  intended  to  embrace  the  children  of  those  who  should  thereafter 
oe,  as  well  as  those  who  had  already  been,  naturalized. 

Appeal  from  circuit  court,  Buchanan  county. 

Musser  &  Orubb  and  B.  It.  Vineyard^  for  respondent.  Ramey  <&  Brown 
and  Qreen  <&  Bums,  for  appellant. 

Norton,  0.  J.  This  is  a  proceeding  by  gtto  warranto,  instituted  in  the 
circuit  court  of  Buchanan  county,  challenging  the  right  of  defendant,  Andri- 
ano,  to  exercise  the  functions  and  perform  the  duties  of  sheriff  of  Buchanan 
county.  The  circuit  court  sustained  the  challenge,  and  rendered  its  judg- 
ment of  ouster,  on  the  sole  ground  that  defendant  was  not,  an4  never j  had 
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been,  a  citizen  of  the  United  States,  and  was  therefore,  under  our  constitu- 
tion, disqualified  from  holding  the  office  of  sheriff.  From  this  judgment  de- 
fendant appealed. 

The  record  before  us  discloses  the  following  undisputed  facts,  viz. :  That  at 
the  general  election  held  in  Buchanan  county,  in  1886,  defendant  was,  by  a 
majority  of  votes  cast  at  said  election,  elected  sheriff  of  said  county;  that  he 
was  duly  commissioned,  gave  the  required  statutory  bond,  took  the  requisite 
oath  of  office,  and  on  the  twenty-third  of  November,  1886,  entered  upon  the 
discharge  of  the  duties  of  the  office.  It  further  appears  that  defendant  was 
bom  in  the  foreign  country  of  Baden  in  the  year  1841,  while  his  parents  were 
citizens  of  and  residing  in  that  country;  that  in  1849  his  parents  removed  to 
the  United  States,  bringing  the  defendant,  then  an  infant  about  eight  years 
old,  with  them;  and  that  they  resided  in  said  Buchanan  county  from  that  time 
till  their  respective  deaths,  which  did  not  occur  till  long  after  1855;  that 
the  father  of  defendant  was  duly  naturalized  in  1854,  in  the  circuit  court  of 
Buchanan  county;  and  that  defendant  has  also  resided  in  said  county  ever 
since  1849. 

Defendant's  claim  to  citizenship  is  based  on  the  facts  above  stated,  and  the 
question  as  to  whether^r  not  it  is  well  founded  is  to  be  determined  by  a  con- 
struction of  the  fourth  section  of  an  act  of  congress  approved  on  the  four- 
teenth of  April,  1802,  entitled  *'Anact  to  establish  a  uniform  rule  of  naturali- 
zation,'* etc.  2  St.  U.  S.  154.  So  much  of  said  section  as  has  a  bearing  on 
the  question  before  us  is  as  follows: 

''Sec.  4.  And  be  it  further  enacted  that  the  children  of  persons  duly  natu- 
ralized under  any  of  the  laws  of  the  United  States,  or  who,  previous  to  the 
passing  of  any  law  on  that  subject  by  the  government  of  the  United  States, 
may  have  become  citizens  of  any  one  of  the  said  states,  under  the  laws  thereof, 
being  under  the  age  of  twenty-one  years,  at  the  time  of  their  parents  being  so 
naturalized  or  admitted  to  the  rights  of  citizenship,  shall,  if  dwelling  in  the 
United  States,  be  considered  as  citizens  of  the  United  States.'' 

Considering  this  section  with  reference  to  its  grammatical  construction,  and 
in  connection  with  the  fact  that  it  is  incorporated  in  an  act  providing  a  uni- 
form rule  for  the  naturalization  of  such  aliens  as  might  thereafter  desire  to  be 
naturalized  as  therein  provided,  and  in  connection  with  the  previous  legisla- 
tion of  congress  on  the  subject,  we  have  no  hesitation  in  saying  that  it  was 
intended  to  be  prospective  in  its  operation  as  to  all  aliens  who  might  become 
naturalized  under  the  provisions  of  the  act  of  1802,  of  which  said  section  4  is 
a  part,  together  with  all  the  incidents  flowing  from  such  naturalization  to  the 
children  of  aliens  so  naturalized  as  set  forth  in  said  section,  and  that,  giving 
to  it  such  operation,  the  defendant,  under  the  undisputed  facts  in  the  case, 
became  a  citizen  of  the  United  States,  and  was  therefore,  under  the  constitu- 
tion of  this  state,  eligible  to  the  office  of  sheriff  at  the  time  of  his  election. 

The  precise  question  under  consideration  has  been  adjudicated  and  passed 
upon  by  the  highest  courts  of  several  of  the  states,  and  it  has  been  uniformly 
held  by  them  that  said  section  4  operated  prospectively,  and  that,  under  the 
naturalization  act  of  1802,  the  infant  children  of  aliens,  though  born  out  of 
the  United  States,  if  dwelling  within  the  United  States  at  the  time  of  the 
naturalization  of  their  parents,  become  citizens  by  such  naturalization,  and 
that  the  provisions  of  that  act  on  this  subject  are  prospective,  and  intended 
to  embrace  the  children  of  those  who  should  thereafter  be,  as  well  as  those 
who  had  already  been,  duly  naturalized  under  any  of  the  laws  of  the  United 
States.  The  cases  in  which  this  is  held  are  as  follows:  State  v.  Penney,  10 
Ark.  621;  O'Connor  v.  State,  9  Pla.  215;  West  v.  West,  8  Paige,  433;  U.  8,  v. 
Kellar,  13  Fed.  Rep.  82. 

But  while  counsel  for  plaintiff  concede  that  it  has  been  so  held- by  the  state 
courts,  it  is  earnestly  contended  by  them  that  the  supreme  court  of  the  United 
States  in  the  case  of  Campbell  v.  Gordon,  6  Cranch,  176,  has  placed  a  differ- 
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ent  construction  on  the  section  in  question,  and  that,  the  section  being  a  stat- 
ute of  the  United  States,  we  are  bound  to  follow  the  construction  thus  put 
upon  it.  While  we  recognize  the  correctness  of  the  proposition  that  where 
the  supreme  court  of  the  United  States  has  construed  an  act  of  congress 
the  state  courts  will  adopt  such  construction,  we  do  not  understand  the  court 
in  the  case  of  Campbell  y.  Gordon,  supra,  to  have  construed  section  4  of  the 
act  of  1802  so  as  to  make  it  operative  retrospectively  only,  and  not  prospect- 
ively; nor  was  it  so  understood  by  Hablan,  justice  of  the  supreme  court,  in 
the  case  of  U.  S,  v.  Kellar,  supra,  in  which  he  uses  the  following  language: 
'*It  was  suggested  that  the  act  of  1802,  from  which,  as  we  have  seen,  section 
2172  is  taken,  was  intended  to  be  temporary  in  its  operation,  and  to  apply  to 
cases  arising  previous  to  its  passage.  In  support  of  that  proposition  refer- 
ence  was  made  by  counsel  to  Campbell  v.  Gordon,  6  Oranch,  176.  But  the 
court  does  not  perceive  that  that  case  maintains,  or  that  the  language  of  the 
act  of  1802  in  any  degree  Justifies,  any  such  interpretation  of  the  statute." 

It  is  further  stated  by  him  in  his  opinion  ''that  it  was  held  in  the  case  of 
Campbell  v.  Gordon  that  under  the  act  of  1802,  that  the  naturalization  of  a 
father  at  the  time  his  daughter  was  an  infant  resident  of  this  country  con- 
ferred upon  her  full. rights  of  citizenship,  although  she  had  taken  none  of  the 
steps  required  by  the  naturalization  laws.''  While  the  criticism  of  counsel 
as  to  the  inaccuracy  of  the  statement  made  in  the  sentence  last  above  quoted, 
that  the  daughter  was  an  infant  resident  of  this  country  at  the  time  her  father 
was  naturalized,  is  justified  by  the  facts  of  that  case,  the  fact  being  that  the 
daughter  at  the  time  of  her  father's  naturalization  was  a  minor  residing  in 
Scotland,  and  came  to  this  country  after  he  was  naturalised,  and  before  the 
act  of  1802  was  passed,  and  was  a  resident  of  this  country  at  the  time  it 
passed,  such  inaccuracy  neither  impairs  the  force,  nor  demonstrates  the  in- 
correctness, of  the  conclusion  announced  in  what  is  previously  said  in  the 
opinion  with  reference  to  the  proper  construction  of  the  act  of  1802. 

In  the  case  of  Campbell  v.  Gordon  there  were  but  two  points  before  the 
court  for  determination.  The  first  was  as  to  whether  the  father  of  Mrs.  Gror- 
don  had  been  duly  naturalized  under  an  act  of  congress  passed  in  1795,  and 
the  second  was  as  to  whether  his  daughter,  Mrs.  Gordon,  who  at  the  time  of 
her  father's  naturalization  was  a  minor  residing  in  Scotland,  but  who  came 
to  this  country  before  the  act  of  1802  was  passed,  and  was  a  resident  at  the 
time  it  passed,  became  a  citizen  in  virtue  of  the  naturalization  of  her  father. 
The  court,  after  passing  on  the  first  point,  and  holding  that  the  father  had 
been  duly  naturalized,  proceeded  in  its  opinion  as  follows:  "The  next  ques- 
tion to  be  decided  is  whether  the  naturalization  of  William  Currie  conferred 
upon  his  daughter  the  rights  of  a  citizen  after  her  coming  to  and  residing 
within  the  United  States,  she  having  been  a  resident  in  a  foreign  country  at 
the  time  her  father  was  naturalized.  Whatever  difficulty  might  exist  as  to 
the  construction  of  the  third  section  of  the  act  of  the  twenty-ninth  of  Janu- 
ary, 1795,  in  relation  to  this  point,  it  is  conceived  that  the  rights  of  citizen- 
ship were  clearly  conferred  upon  the  female  appellee  by  the  fourth  section  of 
the  act  of  fourteenth  of  April,  1802.  This  act  declares  that  the  children  of 
persons  duly  naturalized  under  any  of  the  laws  of  the  United  States,  being 
under  the  age  of  21  years  at  the  time  of  their  parent's  being  so  naturalized, 
shall,  if  dwelling  in  the  United  States,  be  considered  as  citizens  of  the  United 
States.  This  is  precisely  the  case  of  Mrs.  Gordon.  Her  father  was  duly 
naturalized,  at  which  time  she  was  an  infant;  but  she  came  to  the  United 
States  before  the  year  1802,  and  was,  at  the  time  the  law  passed,  dwelling 
within  the  United  States.  It  is  therefore  the  unanimous  opinion  of  the  court 
that,  at  the  time  of  the  death  of  James  Currie,  Mrs.  Gordon  was  entitled  to 
all  the  right  and  privilege  of  a  citizen." 

We  are  of  the  opinion  that  it  cannot  fairly  be  claimed  that  in  the  above  case 
the  court  either  held,  or  intended  to  hold,  that  a  parent  who  might  be  duly 
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naturalized  under  the  act  of  1802,  having  minor  children  at  the  time  of  such 
naturalization  residing  in  the  United  States,  that  such  minor  children  did  not 
thereby,  under  section  4  of  said  act,  become  citizens.  The  facts  of  the  case 
before  the  court  did  not  call  for  a  ruling  on  such  point,  and  we  do  not  under- 
stand it  to  have  been  ruled  upon  either  in  fact  or  as  a  logical  result  of  the 
ruling  actually  made*  The  father  of  Mrs.  Gk>rdon  was  naturalized,  under  the 
act  of  1795,  at  a  time  when  she  was  a  minor  residing  in  Scotland,  and  not- 
withstanding that  fact  the  court  held  that  the  naturalization  of  the  father  was 
effectual  in  conferring  upon  her  the  right  and  privilege  of  a  citizen,  the  fur- 
ther fact  appearing  that  she  afterwards  became  a  resident,  and  was  a  resident 
of  this  country  at  the  time  the  act  of  1802  became  a  law. 

If  section  4  of  the  act  of  1802,  as  held  in  that  case,  was  operative  in  confer- 
ring the  rights  of  a  citizen  upon  the  minor  child  of  a  parent  who  had  been 
duly  naturalized  under  the  act  of  1795,  although  at  the  time  of  the  naturali- 
zation of  such  parent  such  child  resided  in  a  foreign  country,  and  did  not  be- 
come a  resident  of  this  country  till  or  before  the  act  of  1802  became  a  law,  we 
can  perceive  no  reason  why  said  section  4  should  not-be  held  to  be  operative 
in  conferring  the  right  of  citizenship  on  the  minor  child  of  a  father  duly  nat- 
uralized under  the  law  of  1802,  when  such  minor  child  at  the  time  of  the  nat- 
uralization of  the  father  was  residing  with  him,  and  a  resident  of  this  country. 
We  can  perceive  no  reason  why  it  should  be  operative  in  the  one  case  and  not 
in  the  other.  In  Campbell  v.  Gordon  it  was  held  to  be  operative  in  the  case 
first  put,  and  we  are  of  the  opinion,  and  so  hold,  that  it  is  likewise  operative 
in  the  second  case  put. 

For  the  reasons  given >  the  judgment  is  reversed,  and  defendant  restored  to 
aU  that  he  has  lost  thereby,  and  the  suit  is  dismissed*  with  the  concurrence 
of  the  other  Judges. 


Shields  v.  McGregor. 

(Supreme  Court  of  Mmouri.    May  16,  1887.) 

1.  ELsmom— FoBX  op  Ballotr. 

A.,  a  Republican,  was  an  independent  candidate  for  circait  Jadge,  and  his  candi- 
dacy was  indorsed  by  the  Republican  coiumittee,  and  by  a  mass  convention  com- 
posed of  persons  of  different  parties,  which  met  to  nominate  county  officers.  At 
the  election  ballots  were  used  headed  ''Democratic State,  CTongressional,  and  Sena- 
torial, and  Independent  Judicial  and  County,  Ticket,"  and  which  contained  the 
names  of  the  regular  Democratic  nominees  for  state  and  senatorial  offices,  of  A.,  and 
of  the  nominees  of  the  mass  convention.  Another  form  of  ballot  used  was  identical 
with  this  one,  except  that  it  contained  the  words  *' Greenback-Labor"  in  place  of 
"  Democratic,"  and  the  names  of  the  Greenback-Labor  nominees  in  place  of  the 
Democratic  nominees.  Hel<L,  in  a  contest  over  A.'s  election,  that  these  ballots  did 
not  violate  Rev.  St.  Mo.  $  5493,  providing  that  the  cantion  of  every  ballot  shall  ex- 
press its  political  character,  and  shall  not  be  designea  to  mislead. 

2.  Same— Co NTBST— Counting  Ballots. 

The  facts  herein  stated  being  admitted,  or  appearing  in  evidence,  hM^  that  a 
counting  of  the  ballots,  under  such  circumstances,  was  useless,  and  a  refusal  of  the 
court  below  to  order  it  was  not  error. 
S.  Sahr — Pleading. 

Under  the  provision  of  the  statute  requiring  the  petition  to  set  forth  the  points  on 
which  the  contestor  will  contest  the  election,  and  the  facts  which  he  will  prove  in 
support  of  such  points,  an  allegation  that  the  contestee  received  only  110  legal 
votes,  while  784  were  counted  for  him,  will  be  considered  as  referring  to  the  pre- 
ceding specifications  of  illegality. 
4.  Same — Harmless  Ebbor. 

A  charge  of  illegality  as  to  a  number  of  ballots  too  small  to  affect  the  result,  al- 
though not  investigated  by  the  court  below,  will  not  be  ground  for  remanding  the 
case  for  further  proofs. 

Appeal  from  circuit  court,  Vernon  county. 

Geo,  Hubbard  and  A.  L,  Thomas,  for  appellant.    H,  H,  Harding  and  F. 
C,  Brown,  for  respondent.  r^^^^T^ 
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Black,  J.  Mr.  Shields,  who  is  the  plaintiff  or  contestor  and  the  appellant 
here,  and  Mr.  McGregor,  were  the  candidates,  and  the  only  candidates,  for 
judge  of  the  Fifteenth  judicial  circuit  at  the  general  election  held  on  the 
third  KoYember,  1886.  The  circuit  is  composed  of  the  counties  of  Lawrence, 
Newton,  Jasper,  and  McDonald.  In  the  entire  circuit  the  defendant  received » 
and  there  were  counted  for  him,  68  more  votes  than  were  cast  or  counted  for 
the  plaintiff.  Mr.  Shields  contested  the  election,  and  this  is  an  appeal  from 
a  judgment  adverse  to  him. 

The  main  controversy  in  the  case  arises  from  the  circulation  and  use  at  the 
election  in  McDonald  county  of  printed  tickets  upon  which  the  contestee's 
name  appeared,  and  which  tickets,  it  is  alleged,  bore  caption  or  head-lines  de- 
signed to,  and  which  did,,  it  is  said,  mislead  the  voters  as  to  the  names  there- 
under, and  were  therefore  fraudulent,  and  should  not  have  been  counted. 

The  facts,  as  they  appear  from  the  admissions  of  the  parties  and  the  evi- 
dence reported  by  the  commissioner,  are  as  follows:  The  contestor  was  the 
regular  and  only  nominee  of  the  Democratic  party  for  circuit  judge.  That 
party  made  its  nominations  in  all  of  the  counties  for  all  of  the  offices  voted 
for  at  the  election,  and  the  name  of  the  contestor  appeared  upon  all  of  the 
tickets  which  were  authorized  to  be  printed  by  the  party  organization.  These 
tickets  in  McDonald  and  the  other  counties  were  simply  headed  "Democratic 
Ticket."  The  contestee  is  a  Bepublican  in  his  political  proclivities.  It  ap- 
pears that  the  judicial  executive  committee  of  the  Hepublican  party,  at  a  meet- 
ing held  on  the  seventh  September,  1886,  resolved  that  it  was  not  advisable 
to  call  a  convention  to  nominate  a  circuit  judge,  but  the  committee  in  the 
same  resolution  indorsed  the  candidacy  of  the  contestee,  who  had  announced 
himself  as  an  independent  candidate,  and  authorized  his  name  to  be  printed 
on  the  party  tickets,  which  was  done  in  all  of  the  counties.  In  McDonald 
county  the  Bepublican  party  and  the  Greenback  Labor  party  made  their  nomi- 
nations for  state,  congressional,  and  senatorial  offices,  but  made  no  nomina- 
tions for  persons  to  be  voted  for  for  the  various  county  offices.  Candidatea 
for  the  county  offices  were,  in  that  county,  put  before  the  electors  by  a  mass 
convention,  composed  of  persons  previously  identified  with  the  different  po- 
litical parties.  The  persons  thus  nominated  were  known  and  called  the  '* In- 
dependent County  Ticket."  This  mass  convention,  it  seems,  also  indorsed 
the  candidacy  of  the  contestee. 

It  is  admitted  that  there  were  circulated  and  voted  tickets  which  bore  a  cap- 
tion in  form  and  in  type  as  follows: 

"DEMOCKATIC 

State,  Congressional,  and  Senatorial, 
and 

INDEPENDENT 

Judicial  and  County,  Ticket." 

Under  this  caption  were  printed,  first,  the  names  of  the  Democratic  candi- 
dates for  judge  of  supreme  court,  railroad  commissioner,  superintendent  of 
public  schools,  and  state  senator.  Then  followed  the  name  of  the  contestee  as  a 
candidate  for  circuit  judge,  and  the  names  of  the  candidates  for  the  county 
offices  who  had  been  put  in  nomination  by  the  mass  convention,  and  were 
known  as  the  "Independent  Ticket."  It  also  appears  that  tickets  were  cir- 
culated and  voted  having  the  following  caption:  "Greenback-Labor,  State 
Congressional,  and  Senatorial,  and  Independent  Judicial  and  County,  Ticket," 
in  form  and  type  the  same  as  the  preceding  one.  The  candidates  upon  this 
ticket  were  those  nominated  by  that  party  for  state,  congressional,  and  sen- 
atorial offices,  and  then  followed  the  name  of  contestee,  and  the  names  of  the 
persons  composing  the  "Independent  County  Ticket." 

The  contestor  states  tlmt  the  contestee  received,  and  there  were  counted  for 
him,  300  of  the  first  of  these  ballots,  and  67  of  the  second.    The  proof  showa 
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that  a  number  of  each  kind  were  voted  and  counted,  and  the  allegation  as  to 
number  will  be  taken  as  true.  These  are  the  ballots  alleged  to  be  fraudu- 
lent because  designed  to  mislead  the  voters.  It  may  be  stated,  as  a  part  of 
the  history  of  the  election,  that  the  Bepubliean  tickets  had  a  like  caption, 
save  the  word  ''Republican"  was  used  as  the  first  word  of  the  caption.  The 
candidates  for  circuit  judge  and  county  officers  are  the  same  as  on  the  two 
tickets  just  described.  These  three  tickets,  and  the  ticket  headed  ''Demo- 
cratic Ticket, "  were  the  only  printed  ballots  used  at  the  election. 

Section  5493,  Bev.  St.  1879,  after  stating  that  the  ballot  shall  be  a  piece  of 
white  paper  on  which  shall  be  written  or  printed  the  names  of  the  persona 
voted  for,  provides:  "Said  ballot  shall  not  bear  upon  it  any  device  whatever, 
nor  shall  there  be  any  writing  or  printing  thereon,  except  the  names  of  per- 
sons, and  the  designation  of  the  offices  to  be  filled,  leaving  a  margin  on 
either  side  of  the  printed  matter  for  substituting  names.  Each  ballot  may 
bear  a  plain  written  or  printed  caption  thereon  expressing  its  political  char- 
acter, but  on  all  such  ballots  the  caption  or  head-lines  shall  not,  in  any  man- 
ner, be  designed  to  mislead  the  voter  as  to  the  name  or  names  thereunder. 
Any  ballot  not  conforming  to  the  provisions  of  this  chapter  shall  be  consid- 
ered fraudulent,  and  the  same  shall  not  be  counted." 

This  statute  was  passed  in  view  of  the  well-known  fact  that  ballots  are,  in 
general,  previously  printed  and  circulated  on  election  day  by  committees  or 
persons  appointed  by  the  respective  political  parties,  or  by  those  who  advo- 
cate the  election  of  certain  persons.  The  evident  purpose  of  the  law  is  to 
prohibit  the  use  of  a  caption  calculated  to  induce  the  elector  to  conclude, 
from  an  inspection  of  the  caption  or  head-lines  only,  that  the  persons  there- 
under named  are  of  his  political  persuasion,  when  they  or  any  of  them  are 
not.  The  caption  is  not  limited  to  one  word,  nor  to  three  words,  as  in  former 
years.  Head-lines  are  not  prohibited  by  the  law,  but  are  permitted.  When 
used,  however,  they  must  tell  the  truth.  The  law  is  stringent,  fixes  an  abso- 
lute rule  of  evidence,  and  declares  the  prohibited  ballots  fraudulent  without 
regard  to  the  fact  whether  they  did  in  reality  deceive  the  elector  or  not.  But 
great  care  must  be  taken  lest  we  step  beyond  the  true  intent  of  the  law.  It 
is  clear,  also,  that  we  cannot,  as  a  matter  of  law,  declare  the  ballots  here  in 
question  fraudulent  on  their  face.  It  is  necessary  to  first  determine  by  ev- 
idence whether  the  political  character  of  the  persons  whose  names  are  in  the 
body  of  the  ballots  is  or  is  not  truly  indicated  by  the  caption.  Turner  v. 
Drake,  71  Mo.  286.  The  words  "political  character"  as  here  used,  and  as 
used  in  the  statute,  apply  as  well  to  independent  candidates  as  they  do  to 
those  who  are  the  nominees  of  regular  party  organizations. 

Now,  we  may  apply  these  general  observations  to  the  exact  case  in  hand. 
The  first  words  of  the  caption  are  "Democratic  State,  Congressional,  and 
Senatorial."  That  the  candidates  appearing  upon  the  ballots  for  these  offices 
were  all  Democrats  is  conceded,  and  thus  far  there  can  be  no  objection  to  the 
ballots.  We  then  have,  "And  Independent  Judicial,  and  County  Ticket." 
These  words  truly  and  accurately  express  the  political  character  of  the  re- 
mainder of  the  candidates  on  the  ballots.  Nor  can  it  be  fairly  said  there  is 
anything  misleading  in  the  form  of  the  head-lines,  for  the  words  "Demo- 
cratic" and  "Independent"  are  both  in  bold  type,  and  each  makes  a  separate 
line.  We  think  the  head-lines  to  these  ballots  clearly  and  truthfully  indicate 
the  political  character  of  every  name  below  them.  To  hold  otherwise  is  to 
say  that  the  elector  had  the  right  to  read  the  word  "Democratic,"  and  then 
shut  his  eyes  as  to  the  residue  of  the  caption,  and  that,  too,  when  the  law 
does  not  limit  it  to  one  or  any  number  of  words.  The  Index>endent  candi- 
dates, including  the  oontestee,  held  their  attitude  before  the  public,  that 
was  as  well  known  and  defined  as  was  that  of  the  candidates  of  the  other  po- 
litical organization.  When  it  is  remembered  that  this  independent  movement 
was  composed  in  part  of  persons  affiliating  with  the  Democratic  party*  we 
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think  there  is  oo  foundation  for  the  complaint  made  by  the  contestor.  What 
has  been  said  applies  with  equal  force  to  the  ballot  headed  "Greenbadi-Labor» '' 
etc. 

The  commissioner  properly  excluded  the  expert  evidence  offered  to  show 
that  the  captions  were  designed  to  mislead.  The  issue  of  fact  was  whether 
these  persons  whose  names  appeared  as  candidates  for  circuit  judge  and  county 
officers  were  Independent  candidates.  If  th^  were,  then  the  caption  truly 
expressed  their  political  standing  before  the  electors.  Nor  can  the  fact  that 
the  previous  custom  in  McDonald  county  was  for  each  party  to  print  its  tick- 
ets with  the  party  name  only  as  a  caption  change  the  conclusion  before  ex- 
pressed. These  tickets  seem  to  have  been  prepared  by  persons  affiliating  with 
all  parties,  to  meet  the  changed  state  of  affairs,  by  reason  of  the  independent 
movement,  as  to  the  county  and  circuit  judge  candidates,  and  if  it  be  true,  as 
we  hold,  that  the  head-lines  were  not  designed  to  mislead,  then  the  former 
customs,  under  different  circumstances,  can  have  no  bearing  upon  the  case. 

2L  It  appears  the  county  clerk  of  McDonald  county  refused  to  open  and  pro- 
duce the  ballots  to  be  counted  unless  he  had  an  express  order  so  to  do  from 
the  court  or  judge^  Upon  the  incoming  of  the  commissioners'  report,  the 
contestor  asked  for  the  proper  orders,  and  a  new  commission,  all  of  which  was 
refused.  The  form  of  the  ballots  and  many  ot^er  facts  having  been  admitted, 
and  the  evidence  as  to  the  political  standing  of  the  various  candidates  being 
before  the  judge,  he  declined  to  order  a  counting  of  the  ballots  unless  it  should 
appear  that  they  were  illegal,  and,  being  of  the  opluiun  that  the  ballots  com« 
plained  of  were  not  fraudulent,  ruled  as  first  stated,  and  we  see  no  error  in 
this.  The  counting  of  the  ballots,  under  such  circumstances,  would  have  been 
wholly  useless. 

8.  In  the  fourth  subdivision  of  the  petition  it  is  stated  that  contestee  re- 
ceived only  110  legal  votes  in  McDonald  county ,  notwithstanding  which  there 
were  counted  for  him  784  votes.  This  allegation  Is  accompanied  with  no 
statement  of  facts  or  particular  charges.  The  law  provides  that  the  petition 
should  set  forth  "the  point  on  which  he  (the  contestor)  will  contest  the  same, 
(the  election,)  and  the  facts  which  he  wiU  prove  in  support  of  such  points* 
and  shall  pray  for  leave  to  produce  his  proof. "  In  view  of  this  statute,  we 
can  only  regard  this  general  statement  as  having  reference  to  the  preceding 
specifications,  and  to  relate  alone  to  the  votes  alleged  to  be  fraudulent  because 
of  the  head-lines  upon  the  tickets.  There  could  then  be  no  use  of  a  further 
reference  because  of  anything  stated  in  the  fourth  subdivision  of  the  petition. 

4.  The  supplemental  petition  states  that  the  contestee  received  38  fraudu- 
lent  ballots  in  Newton  county;  that  they  were  fraudulent  because  his  name 
appeared  on  that  number  of  ballots  headed  "National  State  Ticket."  Pull 
admissions  were  not  made  as  to  this  charge,  nor  were  the  proofs  taken  because 
of  a  refusal  of  the  clerk  of  that  county  to  produce  the  ballots  until  specially 
directed  so  to  do  by  the  court  or  judge.  But  conceding  these  ballots,  38  in 
number,  to  have  been  fraudulent  for  the  reason  assigned,  the  result  of  the 
election  would  not  be  changed,  and  this  cause  ought  not  to  be  remanded  for 
further  proof  on  that  charge. 

We  see  no  reason  for  interfering  with  the  judgment  in  this  case,  and  it  is 
therefore  affirmed. 

Sherwood,  J.,  did  not  participate  in  the  consideration  of  this  case.  The 
other  judges  concur. 

Smith  and  others  v.  Enos. 

ISugpreiM  C(mri  of  Muiowi,    Kay  16,  1887.) 

HoxsmAss— ExoRAKGB  OF— Claims. 

Under  Rev.  St.  Mo.  9  2605,  providisg  that  a  homestead  shall  be  sobiecl  to  olafnis 
ezlstiDg  at  the  time  of  aoquirioiE  it,  the  date  of  recording  the  deed  to  be  oonsidered 
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such  time,  and  section  2698,  providing,  in  substance,  that,  when  a  new  homestead 
is  acquired  in  place  of  a  former  one,  snch  new  one  shall  not  be  subject  to  claims 
to  which  the  original  homestead  was  not  subject,  a  homestead  obtained  by  exchange 
for  a  former  one  is  not  subject  to  claims  ar&ing  between  the  time  of  the  execution 
of  the  deed  of  such  new  homestead  and  the  recordinic  of  it. 

Appeal  from  circuit  court.  Holt  county. 

C  W,  Thomas  and  T.  C.  Dtmgan,  for  respondents.  Zook  iSs  Stokes  and  T. 
H,  Parish,  for  appellant. 

Norton,  C.  J.  This  is  a  suit  in  ejectment  to  recover  possession  of  certain 
land  in  Holt  county.  On  the  trial  plaintiffs  obtained  judgment,  from  which 
the  defendant  has  appealed.  It  is  conceded  that  both  plaintiff  and  defendant 
claim  through  one  Eppler  as  the  common  source  of  title.  The  following  facts 
appear  in  the  record,  viz. :  That  said  Eppler  acquired  a  homestead  on  40  acres 
of  land  in  Atchison  county  by  deed  dated  April  2,  1870,  which  was  duly  re- 
corded on  that  day;  that  he,  with  his  family,  occupied  said  land  as  his  home- 
stead from  that  time  until  the  fifteenth  OctJober,  1874,  at  which  time  he  ex- 
changed said  homestead  to  one  Walkup  for  the  land  in  controversy,  and 
executed  a  deed  to  said  Walkup,  conveying  his  homestead  in  Atchison,  receiv- 
ing at  the  same  time  from  said  Walkup,  in  exchange,  a  deed  conveying  to  said 
Eppler  the  land  in  question,  who  moved  with  his  family  on  the  land  thus  con- 
veyed, and  resided  continuously  thereon  till  he  sold  and  conveyed  it  to  defend- 
ant, on  the  twenty-fifth  January,  1881.  It  further  appears  that  Eppler  did 
not  file  for  record  the  deed  he  received  from  Walkup  till  the  fourth  day  of 
January,  1878;  that  previous  to  the  filing  of  said  deed  for  record  said  Eppler, 
on  the  fourth  of  September,  1875,  became  indebted  to  one  Smith  on  two  prom- 
issory notes,  upon  which  judgment  was  rendered  by  the  circuit  court  of  Holt 
county  on  twenty-fifth  April,  1878,  in  favor  of  one  Koecker,  to  whom  they 
had  been  assigned ;  that  on  the  thirty-first  January,  1881,  execution  was  issued 
on  said  judgment,  and  levied  upon  said  land,  under  which  it  was  sold  to  plain- 
tiff Fannie  Smith,  who  received  a  sheriff's  deed  therefor. 

Notwithstanding  the  undisputed  fact  that  Eppler  has  acquired  a  complete 
homestead  right  to  the  land  in  Atchison  county,  and  notwithstanding  the  fact 
that  he  exchanged  with  Walkup  said  homestead  for  the  land  in  controversy, 
which  he  immediately  moved  onto  with  his  family,  and  occupied  continuously 
as  his  homestead  till  he  sold  and  conveyed  the  same  to  defendant,  in  1881,  the 
plaintiffs  claim  that  such  homestead  w^as  nevertheless  liable  to  seizure  and 
sale  under  execution  issued  on  a  judgment  rendered  on  a  debt  contracted  by 
Eppler  after  such  exchange,  and  before  he  filed  the  deed  from  Walkup  to  him 
for  record.  In  other  words,  it  is  insisted  that,  under  our  statute,  if  a  person 
having  acquired  a  homestead  exchange  it  for  another  which  he  occupies  as 
such  with  his  family,  that  the  land  so  taken  in  exchange  is  liable  to  be  seized 
and  sold  for  the  payment  of  any  debt  contracted  by  him  after  such  exchange, 
and  before  he  filed  his  deed  for  record,  although  the  homestead  given  by  him 
in  exchange  could  not  have  been  subjected  to  the  payment  of  such  debt.  The 
circuit  court  sustained  this  contention,  and  held  that  the  homestead  was  lia- 
ble to  be  so  sold,  and  the  sole  question  raised  by  the  record  is  as  to  whether 
that  ruling  is  correct;  and  that  question  is  to  be  determined  by  the  following 
sections  of  the  Revised  Statutes,  viz.: 

"Sec.  2695.  Such  homestead  shall  be  subject  to  attachment  and  levy  of  ex- 
ecution upon  all  causes  of  action  existing  at  the  time  of  the  acquiring  such 
homestead,  except  as  herein  otherwise  provided;  and  for  this  purpose  such 
time  shall  be  the  date  of  the  filing  in  the  proper  office  for  the  record  of  deeds 
the  deed  of  such  homestead,  and,  in  case  of  existing  estates,  such  homestead 
shall  not  be  subject  to  attachment  or  levy  of  execution  upon  any  liability 
hereafter  created. 

"Sec.  2696.  Whenever  snch  housekeeper  or  head  of  a  family  shall  acquire 
another  homestead  in  the  manner  provided  in  section  2695,  the  prior  home- 
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stead  shall  thenceforth  be  liable  for  his  debts,  but  such  other  homestead  shall 
not  be  liable  for  causes  of  action  against  him  to  wliich  such  prior  homestead 
would  not  have  been  liable:  provided,  that  such  other  homestead  shall  have 
been  acquired  with  the  consideration  derived  from  the  sale  or  other  disposi- 
tion of  such  prior  homestead,  or  with  other  means  not  derived  from  the  prop- 
erty of  such  housekeeper  or  head  of  a  farailj." 

These  sections  were  before  this  court  for  construction  in  the  cases  of  Farra 
V.  Quigly.  57  Mo.  284,  and  Creath  v.  Dale,  84  Mo.  349. 

In  the  first  of  these  cited  cases.  Judge  N aptok,  speaking  for  the  court,  after 
quoting  the  above  sections,  observes  ''that  the  phraseology  of  these  sections 
is  singularly  unhappy;  but  I  conjecture  that  the  meaning  is  that  a  homestead 
is  not  exempt  from  being  taken  for  a  debt  contracted  before  its  purchase,  and 
the  filing  of  the  deed  for  it,  unless  such  homestead  is  acquired  by  the  sale  of 
a  previous  one." 

In  the  case  of  Creath  v.  Dale,  supra.  Dale  had  exchanged  a  homestead  pre- 
viously acquired  for  another  homestead.  The  point  was  made  by  counsel  for 
the  plaintiff  that,  before  Dale  filed  his  deed  for  record  for  the  homestead  ac- 
quired by  the  exchange,  he  contracted  a  debt  for  the  payment  of  which  such 
homestead  was  liable  to  be  sold,  because  of  such  failure  to  file  the  deed.  This 
point  was  resisted  by  counsel  on  the  other  side,  on  the  ground  that  the  statute 
fixing  the  date  of  filing  the  deed  for  the  homestead  for  record,  by  which  to  de- 
termine whether  it  was  liable  for  the  payment  of  any  given  debt,  refei-s  only 
to  the  inception  of  the  first  homestead  right.  In  the  disposition  of  the  case 
the  following  language  is  used  by  Judge  Shbbwood  in  the  opinion:  ''Sec- 
tion 2696,  Rev.  St.,  provides  that  when  another  homestead  is  acquired  by  one 
who  was  possessed  of  a  former  homestead  such  prior  homestead  shall  thereupon 
be  liable  for  his  debts,  but  that  the  subsequently  acquired  homestead  shall  not 
be  liable  for  causes  of  action  against  him  to  which  such  prior  homestead  would 
not  have  been  liable;  *  provided,  that  such  other  homestead  shall  have  been  ac- 
quired with  the  consideration  derived  from  the  sale  or  other  disposition  of 
such  prior  homestead.' ''  Aftor  stating  the  facts  in  the  case,  it  is  then  said: 
"No  doubt  is  entertained  from  these  facts  that,  under  the  statute,  whatever 
original  rights  Dale  possessed  in  the  Piedmont  property  were  transferred,  by 
the  successive  exchanges,  to  the  farm  last  acquired  by  Dale." 

The  ruling  in  these  cases  being  adverse  to  that  by  the  circuit  court,  the 
judgment  is  reversed,  and  cause  remanded. 


Webeb,  Adm'r,  etc.,  v.  Orton  and  others. 
{Supreme  Court  of  Jl^souri.    May  16,  1887.) 

NbOOTTABLB  IireTBnMBMTB— TbANSFSB  without  INDOB8BMSMT. 

A  negotiable  promissory  Dote  that  is  transferred  to  a  third  party  without  indorse- 
ment, is  in  his  hands,  to  all  intents  and  purposes,  a  non-negotiable  Instrument,  and 
subject  to  all  the  equities  to  which  it  would  have  been  subject  had  it  been  a  non- 
negotiable  instrument  in  form,  or  had  remained  in  the  hanos  of  the  original  payee; 
and  such  party  has  constructive  notice  of  a  defeasance,  though  not  recorded,  pro- 
viding that,  if  the  patent  for  the  purchase  price  of  which  the  note  was  given  should 
prove  a  failure,  the  note  and  deed  of  trust  securing  it  should  be  surrendered,  in  so 
far  as  to  preclude  him  from  pleading  ignorance  thereof. 

Appeal  from  circuit  court,  St.  Francois  county. 

/.  L.  Smith  and  Bush  &  Weber,  for  plaintiff  in  error.  Carter  ds  Clardy, 
for  defendants  in  error. 

Sherwood,  J.  This  proceeding  in  the  court  below  was  one  of  equitable 
garnishment,  whereby  tlie  original  plaintiff,  John  A.  Weber,  now  deceased, 
sought  to  subject  a  certain  promissory  note  and  deed  of  trust  to  the  payment 
of  certain  indebtedness  due  by  one  of  the  defendants,  Felix  G.  Harrison,  to 
the  original  plaintiff,  on  the  ground  that  Harrison  owned  one  moiety  of  the 
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promissory  note,  although  the  same  was  made  payable  to  W.  H.  McDaniels 
or  order.  Harrison  had  become  non-resident  prior  to  the  institution  of  this 
suit.  The  answer  of  Orton,  the  maker  of  the  note  and  deed  of  trust,  pleaded 
failure  of  consideration,  fraud  in  obtaining  the  note  and  deed  of  trust,  and 
an  agreement  in  writing  In  the  nature  of  a  defeasance,  though  not  recorded, 
for  their  surrender  upon  the  happening  of  certain  contingencies.  The  deed 
of  trust  was  given  to  secure  the  payment  of  a  debt  contracted  for  a  certain 
interest  in  a  bee-hive  patent,  and  the  defeasance  was  to  accomplish  the  can- 
cellation or  release  of  the  debt  and  the  deed  of  trust,  in  the  event  that  ex- 
pectations in  regard  to  the  patent  aforesaid  should  not  be  realized.  The  tes- 
timony of  Orton  went  to  sustain  the  averments  of  his  answer,  and  there  was 
testimony  of  a  contrary  effect.  Orton  denies  having  executed  the  note  to  W. 
H.  McDaniels,  and  handing  the  same  to  John  A.  Weber,  deceased,  with  the 
intention  that  it  should  operate  as  collateral  security  for  Harrison^s  debt,  and 
there  was  rebutting  testimony. 

The  above  gives  a  sufiEicient  outline  of  the  salient  points  of  this  case,  and 
affords  suiflcient  basis  for  the  rulings  necessary  to  be  made  herein.  It  does 
not  appear  that  John  A.  Weber,  deceased,  had  actual  notice  of  the  terms  and 
conditions  upon  which  Orton  bought  the  bee-hive  patent,  and  incurred  the  in- 
debtedness secured  by  the  deed  of  trust;  nor  is  it  material  that  notice  of  such 
a  character  should  have  been  brought  home  to  him,  and  this  is  the  reason  of 
it:  The  note,  as  already  seen,  was,  it  is  true,  a  negotiable  note,  being  made 
payable  to  W.  H.  McDaniels  or  order;  but,  inasmuch  as  he  had  not  indorsed 
It,  the  lack  of  such  indorsement  rendered  the  note,  to  all  intents  and  purposes, 
the  same  in  the  hands  of  John  A.  Weber  as  if  it  were  a  non-negotiable  in- 
strument, and  it  was  therefore  subject  to  all  the  equities  to  which  it  would 
have  been  subject  had  it  been  non-negotiable  in  form,  or  had  remained  in  the 
hands  of  the  original  payee.  This  rule  of  commercial  law  is  firmly  estab- 
lished. Patterson  v.  Cat>e,  61  Mo.  439,  and  cases  cited;  1  Daniel,  Neg.  Inst. 
§§  321,  573,  644a,  741;  Quigley  v.  Bank,  80  Mo.  289. 

In  consequence  of  the  foregoing,  plaintiff's  intestate  took,  not  a  legal,  but 
only  an  equitable,  title  to  the  note.  This  being  the  case,  the  law  of  con- 
structive notice  carried  home  to  John  A.  Weber  knowledge  of  the  defeasance 
aforesaid,  in  so  far  as  to  preclude  him  from  pleading  ignorance  of  the  defea- 
sance.   These  considerations  settle  the  main  point  in  this  case. 

In  relation  to  the  other  points  of  this  case,  as,  ex.  gr.,  the  failure  of  con- 
sideration, fraud,  etc.,  seeing  no  reason  in  this  instance  for  departing  from 
our  custom  of  deferring  somewhat  to  the  trial  court  in  its  determination  of 
questions  of  fact,  we  shall  observe  the  rule  now,  and  aiBrm  the  Judgment 
which  the  defendants  recovered  in  the  lower  court. 

(All  concur.) 

Love  v.  Yan  Every. 

{Supreme  Court  qf  Mistouri.    May  16,  18S7.) 

AOOOBD  AVD  SATISPACnON— OOMPBOMIBB— PXBFOBMANCC. 

Where  a  creditor  makes  a  compromise  of  his  claim  with  his  debtor,  by  which  the 
latter  agrees  to  do  certain  things  in  discharge  of  the  debt,  and  the  debtor  does  some 
of  them,  but  fails  to  do  others,  the  creditor  cannot  abandon  the  compromise  agree- 
ment, and  sne  to  recover  the  original  debt ;  his  proper  action  is  for  breach  or  the 
agreement.^ 

Appeal  from  circuit  court,  Greene  county. 

Goode  &  Cravens,  for  appellant     Jllassey  A  McAfee,  for  respondent. 

^  Where  an  agreement  constitntine:  an  accord  and  satisfaction  has  been  made  npon 
sufficient  consideration,  the  new  contract  must  be  relied  on,  whether  performed  or  not. 
Hitchcock  V.  Hassler,  (Neb.)  20  N.  W.  Rep.  896.  ^  , 
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Bbace,  J.    ThiB  action  was  commenced  in  a  justice's  court,  upon  an  ac- 
count, as  follows: 

Geo.  8,  Van  Ef>€Ty^  in  Aooovnt  vHth  T.  C,  Love, 
Dec.  21, 1882.    To  1408  B.  B.  ties,  25c  each,    -  -  -    $352  00 

M      <i       u         <«     12S    **       ^      llo   **   -  -  -  13  68 


$865  58 
By  cash, 809  70 

Balance  due,  •  -  -  -  -  -$55  83 

Flaintifl  recovered  judgment  in  the  justice's  court.  Defendant  appealed  to 
the  circuit  court*  where,  upon  the  trial,  the  defendant  demurred  to  plaintiff's 
evidence,  demurrer  was  sustained,  and  the  juiy,  under  the  instructions  of 
the  court,  returned  a  verdict  for  the  defendant,  and  judgment  was  acrord- 
inglj  rendered  in  his  favor,  from  which  plaintiff,  after  an  unsuccessful  effort 
for  a  new  trial,  appeals  to  this  court.  The  only  question  before  us  on  the 
record  is  whether  the  action  of  the  court  in  sustaining  the  demurrer  to  the 
evidence  was  erroneous. 

The  material  facts,  as  they  appear  on  the  record  in  the  evidence  of  the  plain* 
tiff,  are  substantially  as  follows.  Plaintiff  testified:  '*I  had  a  contract  with 
the  defendant  to  buy  ties  and  sell  them  to  him.  Defendant  had  a  contract 
with  the  railroad  company.  The  lot  of  ties  involved  in  this  suit  was  bought 
by  me  of  &miuel  Adams,  and  put  in  my  tie-yard  near  my  store.  I  paid  Adams 
9212.  This  was  his  account  at  my  store.  Mr.  Van  Every  claimed  that  he 
had  bought  these  ties  himself  of  Adams;  that  he  owed  Adams,  and  not  me; 
that  they  were  his  ties,  and  not  mine;  and  that  he  had  paid  Adams  for  them. 
He  finally  proposed  that  if  I  would  pay  him  the  money  he  had  paid  Adams  I 
might  take  them.  I  told  him,  if  he  would  pay  me  back  the  $212  I  had  paid 
Adams,  and  $55  profit,  I  would  let  him  have  them.    He  refused  to  do  it/' 

The  controversy  was  afterwards  settled  by  the  following  written  contract 
entered  into  between  the  parties: 

**!  have  this  day  released  to  G.  S.  Van  Every  all  claims  on  1,843  ties  and 
118  culls,  upon  which  I  have  advanced  cash  and  merchandise  to  the  amount 
of  $212.71,  which  said  Van  Every  has  paid  me,  and  1  have  accepted  said  set- 
tlement of  Adams'  account,  and  given  up  my  claim  on  said  ties,  upon  the 
agi-eement  of  said  Yan  Every  that  he  is  to  advance  or  loan  $500  to  Mr.  Long, 
of  Seymour,  or  Messrs.  Matney  &  Grabb,  of  same  place,  to  enable  them  to  pur- 
chase mj  stock  of  goods  and  tie  contract  at  Cedar  Gap,  Wright  county,  Mis- 
souri, and  that  he  will  recognize  either  of  these  parties  with  whom  I  may 
consummate  a  trade,  in  my  stead,  in  the  tie  contract  now  in  existence  between 
me  and  said  Van  Every,  which  contract  gives  me  the  right  to  buy  ties  in  the 
territory  known  as  *  Cedar  Gap;'  said  Van  Every  not  to  be  held  to  this  agree- 
ment of  advancing  $500  to  said  Long,  unless  said  Long  gives  a  lien  or  mort- 
gage upon  his  store-house  in  Seymour  to  secure  the  payment  of  said  advance- 
ment, in  connection  with  a  balance  of  $700  that  may  be  due  him,  said  security 
to  be  satisfactory  to  all  parties.  Price  of  ties  to  be  25  cents  each,  and  culls  11 
cents  each.  T.  C.  Love. 

""This  December  80,  1882.  Geo.  8.  Yan  Eveet." 

The  plaintiff  admitted  that  the  defendant  had  done  everything  required  of 
him  by  the  contract,  except  advancing  the  $500  to  Matney  &  Crabb;  that  he 
recognized  Matney  &  Crabb  in  his  stead  in  the  tie  contract;  that  plaintiff  sold 
his  goods  to  Matney  So  Crabb,  who  paid  him  $200  advanced  to  them  by  de- 
fendant, and  gave  their  notes  for  the  balance.  His  evidence,  admitting  that 
Matney  &  Crabb  had  paid  these  notes,  plaintiff's  counsel  objected  to,  and  on 
his  motion  it  was  ruled  out;  and  then  his  evidence  in  regard  to  the  contents 
of  the  written  contract  was,  on  motion  of  defendant,  excluded. 

There  was  no  error  in  sustaining  the  demurrer  to  the  evidence.  The  matter 
v.4s.w.no.6 — 18 
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in  controversy  was  compromised  and  setUed  by  the  written  contract.  That 
contract  was  partially  performed  by  the  defendant  in  the  payment  of  the 
S212.70,  the  amount  plaintiff  claimed  he  had  paid  Adams  on  the  ties.  In  the 
recognition  and  acceptance  of  Matney  &  Orabb  in  plaintiff's  stead  in  the  tie 
contract,  and  in  advancing  them  $200  of  the  S500  he  had  agreed  to  advance,  this 
partial  performance  by  the  defendant,  and  acceptance  of  its  benefits  by  the 
plaintiff,  placed  it  out  of  the  power  of  the  pliuntiff  to  abandon  the  contract, 
and  sue  for  the  original  consideration,  as  he  attempted  to  do  in  this  case.  He 
m  ust  resort  to  his  action  for  damages  on  the  contract,  if  any  he  hath  sustained, 
for  the  part  not  performed.  There  is  no  merit  in  this  action.  The  plaintiff 
by  his  own  showing  has  obtained  the  substance  of  everything  stipulated  for 
in  the  contract,  and  it  would  seem  that,  conscious  that  his  action  on  the  con- 
tract could  only  result  in  nominal  damages,  he  sought  to  avoid  such  an  un- 
desirable consummation  by  resorting  to  this  form  of  action. 

Judgment  of  the  drcuit  coort  afflnned. 

(All  concur.) 

State  d.  Washburn. 

{Supreme  (hurt  cf  Mi$$ouri.    May  IS,  1887.) 

1,  Cbixinal  Pbactich— Nbw  Tmait-Gboukd  fob. 

A  laror  on  a  jury  which  was  out,  who  was  to  be  a  witness  in  a  8nbse<)nent  case, 
was  brought  into  the  courtrroom  and  questioned  abont  the  former  case,  m  order  to 
determine  whether  the  prosecuting  attorney  could  go  on  with  the  latter  case,  ffeld^ 
that  such  proceeding  was  not  ground  for  setting  aside  the  verdict  in  the  former  case.^ 

2.  Same— MiscoKDUCT  of  Juby. 

Rev.  St.  Mo.  2  1910  provides  that  the  jury  may  retire  (o  deliberate  on  their  ver- 
dict in  charge  of  an  officer,  who,  in  felony  cases,  shall  be  sworn  to  keep  them  to- 
gether in  some  private  room,  and  not  permit  any  person  to  speak  or  communicate 
with  them,  unless  by  order  of  court.  Beld,  that  the  mere  separation  of  a  juror  from 
his  fellows,  to  answer  a  call  of  nature,  after  the  jury  have  retired  to  consider  of 
their  verdict,  the  juror  being  in  charge  of  an  officer,  is  not  violative  of  this  section ; 
especially  where  it  appears  that  the  separation  was  by  permission  of  court.  Nor  ia 
it  material  that  the  officer  procured  a  glass  of  beer  for  the  juror  while  he  was  out, 
it  not  appearing  that  the  juror's  mind  was  affected  thereby,  or  that  intoxication  re- 
sulted. 

Appeal  from  circuit  court,  Jefferson  county. 
T7i€  Attorney  General^  for  defendant  in  error. 

Black,  J.  The  defendant  was  indicted  under  section  1264  for  a  felonioas 
assault.  He  was  found  guilty,  and  his  punishment  assessed  at  two  years* 
imprisonment.  He  has  filed  no  brief,  and  we  only  have  the  motion  for  a  new 
trial  as  indicating  his  complaint  which  leads  to  this  appeal.  The  evidence  of 
a  number  of  witnesses  for  the  state  shows  that  the  defendant  entered  a  saloon, 
and  at  once,  without  any  provocation  or  excuse,  began  cursing  and  abusing 
Shaeffer,  the  bar-keeper,  who  directed  him  to  desist  from  the  use  of  such  lan- 
guage and  boisterous  conduct.  Thereupon  the  defendant  threw  a  beer-glass 
at  Sbaeffer,  while  the  latter  had  his  back  towards  defendant,  and  was  in  the 
act  of  drawing  a  glass  of  beer  from  the  cooler  for  another  person  who  had 
just  stepped  into  the  saloon.  The  glass  thrown  by  defendant  hit  the  bar- 
keeper on  the  head,  knocked  him  down,  and  rendered  him  unconscious  for  a 
time.  For  the  defense  there  was  evidence  to  the  effect  that  Shaeffer  made 
some  demonstrations  as  if  to  strike  the  defendant,  and  that  the  latter  had 

>  Respecting  the  misconduct  of  the  jurv  that  is  groimd  for  a  new  trial,  see  Pellitier  v. 
Miirord  Land  A  Lumber  Co.,  (Me.)  5  Atl.  Rep.  263,  and  note.  In  a  trial  for  murder  it 
was  held,  when  part  of  the  jury  oould  not  speak  English,  and  another  part  could  not 
understand  Spanish,  that  prejudice  to  the  defendant  would  not  be  presumed  from  the 
tact  that  the  court,  at  the  request  of  the  jury,  sent  the  official  interpreter,  specially 
sworn  for  the  purpose,  into  the  jury-room  to  enable  the  jury  to  communicate  with  each 
other.    Thomason  v.  territorv.  (N.  M.)  18  Pac  Rep.  228.       ^.^.^.^^^  ^^  GoOglc 
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reasonable  cause  to  believe  that  he  waa  in  danger  of  personal  yiolence,  and 
threw  the  glass  by  way  of  self-preservation.  The  point  made  in  the  motion 
for  a  new  trial,  that  the  verdict  is  against  the  evidence*  it  is  plain  to  be  seen, 
is  not  well  taken. 

We  see  no  objection  to  the  instructions  given  by  the  court  of  its  own  mo- 
tion. They  present  every  theory  of  the  case  disclosed  by  the  evidence,  and 
further  instructions  were  not  asked. 

We  infer  from  the  record  that  a  reversal  is  asked  mainly  upon  alleged  mis- 
conduct of  the  prosecuting  attorney,  and  of  two  of  the  jurors.  From  the  affi- 
davits and  the  stat^cnent  of  the  presiding  Judge,  it  appears  that,  after  the  ju- 
rors in  this  case  had  retired  to  consider  S  their  verdict,  another  case,  ot  State 
.V.  Bogffe,  was  called  for  MbI.  The  prosecuting  attorney  stated,  in  open  court, 
that  he  could  not  announce  until  he  saw  one  of  the  jurors  in  this  case;  that 
the  juror  and  another  person,  both  of  whom  lived  in  the  same  neighborhood, 
were  witnesses  in  the  case  then  called;  and  that  he  would  have  to  speak  to 
the  juror  to  ascertain  whether  the  other  witness  was  or  would  be  in  attend- 
ance. Thereupon  the  judge  had  the  juror  brought  into  the  court-room,  and 
the  prosecuting  attorney  made  inquiry  as  to  the  whereabouts  of  the  otlier  wit- 
ness, but  said  nothing  as  to  this  case.  All  this  took  place  under  the  eye  of 
the  court,  and  in  the  presence  of  the  defendant  and  his  attorney,  though  it  is 
to  be  inferred  they  did  not  hear  what  was  said.  Surely  all  this  does  not  fur- 
nish even  a  shadow  of  a  ground  for  interfering  with  the  verdict. 

As  to  the  misconduct  of  the  jurors,  it  appears  that  two  of  them  informed 
the  court  that  they  desired  to  retire  to  a  water-closet.  The  court  directed  the 
deputy-sheriff  to  accompany  them.  In  going  out  of  the  court-house,  the  dep- 
uty remarked  tliat  it  was  nearest  to  go  to  a  closet  in  the  rear  of  a  saloon,  di- 
rectly across  the  street  from  the  court-house,  and  they  followed  him.  In  re- 
turning, the  jurors  and  the' deputy-sheriff  passed  into  the  saloon,  where  the 
deputy  procured  a  glass  of  beer  for  one  and  a  cigar  for  the  other  juror.  They 
then  returned  to  the  jury-room.  The  whole  occupied  a  very  brief  space  of 
tinle,  and  it  Is  affirmatively  shown  that  the  jurors  spoke  to  no  one  save  the 
deputy-sheriff,  and  that  nothing  was  said  to  him  in  respect  of  the  case. 

Section  1910  is  as  follows:  "*  When  the  argument  is  concluded,  the  jury  may 
either  decide  in  court  or  retire  for  deliberation.  They  may  retire  under  the 
charge  of  an  officer,  who,  in  case  of  felony,  shall  be  sworn  to  keep  them  together 
in  some  private  or  convenient  room  or  place,  and  not  permit  any  person  to 
speak  or  communicate  with  them,  nor  do  so  himself,  unless  by  order  of  the  court, 
or  to  ask  them  whether  they  have  agreed  upon  their  verdict."  This  and  the 
preceding  sections  appear  for  the  first  time  in  the  Revision  of  1879.  Since  then 
it  has  been  twice  held,  in  capital  easee,  that  the  mere  separation  of  a  juror 
from  his  fellows  during  the  progress  of  the  trial  to  answer  a  call  of  nature, 
the  juror  being  under  the  charge  of  an  officer,  constituted  no  ground  for  a  re- 
versal of  the  judgment  State  v.  CoUim,  86  Mo.  246;  State  v.  Papton,  2  S. 
W.  Rep.  d94.  In  the  last  case,  and  in  one  instance  considered  in  the  first,  the 
separations  were  without  the  consent  or  directions  of  the  court,  but  allowed 
by  the  officer  in  charge  of  the  jurors.  There  is  nothing  inconsistent  be- 
tween those  cases  and  the  more  recent  one  of  State  v.  Murray^  3  S.  W.  Rep. 
897;  for  in  the  last  case  the  doctrine  is  clearly  asserted  that,  even  in  capital 
cases,  section  1909  must  have  accorded  to  it  a  reasonable  interpretation;  and 
that  the  withdrawal  of  a  juror  from  urgent  necessity,  under  the  supervision 
of  an  officer,  would,  in  spirit  and  reason,  be  a  compliance  with  the  law.  The 
&ct  that  the  jurors  had  retired  to  consider  of  their  verdict  does  not  change 
the  rule  of  the  Collins  and  Payton  Cases,  But  in  this  case  the  record  shows 
that  the  deputy-sheriff  had  taken  the  special  oath  prescribed  by  section  1910, 
and  tlie  withdrawal  of  the  jurors  was  with  the  approval  and  by  the  directions 
of  the  court;  and  thus  far  there  can  be  no  reason  for  interfering  with  the 

verdict.  Digitized  by  LiOOglC 
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It  l8  not  shown,  nor  in  reason  can  it  be  claimed^  that  the  mind  of  the  Juror 
was  the  least  affected  by  the  glass  of  beer  which  he  drank.  In  the  absence  of 
any  proof  of  intoxication,  the  yerdiot  would  not  be  set  aside  liad  the  Juror 
drank  whisky  instead  of  beer.  Btate  ▼.  West,  69  Mo.  401.  To  affect  the  yer- 
diot. the  drcumstances  must,  at  leasts  be  sach  as  to  create  a  reasonable  sus- 
picion that  the  drinking  may  haye  iinproperly  inflnenoed  it.  Tliomp.  &  M. 
Jur.  §  878. 

The  Judgment  is  therefore  affirmed. 

(All  concur.) 

Ghowhing,  Adm'r*  v,  Stakfueld. 
{SuprmM  Court  qf  Arkanmu.    April  28, 18S7.) 

1.  EjBCTMEITT— PaBTISS— SZSCTTTOBB— HkIBB. 

A  personal  representative  iv  entitled  to  the  poMession  of  lands  belonging  to  hia 
deceaent  for  the  parposea  of  administration,  and  may  maintain  ejectment  to  recover 
sach  possesBion.  But  he  ia  not  concerned  with  title  except  in  so  far  as  it  affects  his 
possessory  rights,  and  is  not  authorized  to  represent  tlie  heirs,  or  to  stand  for  them, 
when  the  title  is  in  question.  8o  where,  in  an  action  of  ejectment  brought  by  an  ad- 
ministrator, defendant  files  a  cross-bill,  claiming  that  the  decedent  held  the  legal 
title  intrust  for  him,  and  praying  that  the  trust  be  declared,  and  bis  title  be  per- 
feoted,  the  heirs  are  necessary  parties. 
8.  Public  LAivna— Bhtbt  of  IiAhi»— Bffbct  of  Wab. 

Where  defendant  duly  entered  certain  land  in  controversy  at  the  land-office  in 
Uttle  Rock,  paid  the  purchase  money,  and  received  a  certificate  of  his  application 
to  the  United  States  land-ofiace  at  Washington,  hM,  that  hels  unaffected  by  the  sub- 
aeqnent  breaking  out  of  the  war,  and  interruption  of  intercourse  between  the  land- 
offloe  at  Little  Bock  and  the  anthoritiea  of  Washington,  owing  to  which  the  regis- 
ter at  Little  Rock  failed  to  report  his  application  to  Washington,  and  to  enter  it  on 
the  tract  books  and  plats. 

Appeal  from  drcait  court,  Cleveland  county. 

7.  Jf.  A  /.  Q.  Taylor^  for  appellant.    Jf .  P.  BtepheM,  for  appellee. 

OocKRiLL,  G.  J.  On  February  1,  1878,  Nathaniel  B.  Ohowning  entered 
the  W.  i  of  the  N.  W.  4  of  section  17,  In  township  9  8m  range  10  W.,  in  the 
United  States  land-ofllce  at  Little  Bock,  and  received  a  patent  therefor  in  the 
following  year.  He  subsequently  sold  the  land  to  Thomas  M.  Ghowning. 
Thomas  W.  Ghowning  is  administrator  of  the  estate  of  Thomas  M.,  and 
brought  this  action  of  ejectment  against  the  appellee,  Stanfteld,  who  was  in 
possession  of  the  land  described,  setting  out  his  intestate's  title,  and  alleging 
in  his  complaint  that  the  latter  died  seized  of  the  land;  that  it  was  required 
to  be  administered  as  assets  by  him,  and  that  the  defendant  wrongfully  with- 
held the  possession  from  him.  Stanfield  answered  that  on  the  ninth  day  of 
January,  1861,  long  before  Ghowning's  entry,  he  had  entered  the  same  tract 
at  the  local  land-office  at  Little  Bock,  and  he  exhibited  with  his  answer  a  cer- 
tified copy  of  his  application  to  the  register  of  the  United  States  land-office  to 
purchase  the  same;  the  register's  certificate  to  the  receiver  that  the  lands  were 
subject  to  entry,  and  the  price  thereof;  and  also  tiie  receiver's  receipt  in  full 
payment  of  the  purchase  price  of  the  tract, — all  bearing  date  of  January  9, 
1861.  He  alleged  that  he  had  complied  with  all  the  requirements  of  the 
law  in  making  his  entry,  and  that  soon  thereafter  he  took  possession  of  the 
land,  and  has  continuously  maintained  it,  either  in  person  or  by  others  hold- 
ing for  him,  by  erecting  houses  on  it,  and  by  dealing  and  <»iltivating  the 
land,  and  paying  the  taxes.  He  further  idleged  that  the  entry  made  by  him 
had  never  been  canceled  or  set  aside;  that  Ghowning's  entry  was  without  au- 
thority of  law;  that  he  had  actual  knowledge  of  the  prior  entary  at  the  time 
he  purchased;  and,  in  substance,  that  it  was  made  as  a  speculation  by  Nath- 
aniel Ghowning,  who,  it  was  alleged,  was  a  clerk  in  the  land-odice  at  the 
time.    He  made  his  answer  a  cross-complaint,  and  prayed  tliat  he  be  invested 
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with  the  legal  title.  The  caoBe  was  transferred  to  equity,  and,  after  proof 
was  taken,  the  plaintiff's  complaint  was  dismissed,  Uie  defendant  was  de- 
clared the  owner  of  the  land,  and  his  title  quieted. 

It  was  obvious  that  the  appellee  could  have  no  relief  under  his  cross-bill. 
Thomas  M.  Ohowning  was  seized  of  the  legal  estate  at  least  in  the  land,  and 
upon  his  death  it  dei^cended  to  liis  heirs.  The  administrator's  right  to  the 
possession  of  lands  as  assets  for  the  purpose  of  administration  Is  exclusive  of 
that  of  the  heirs,  and  he  can  maintain  ejectment  to  gain  the  possession,  but 
he  is  not  concerned  with  title  except  in  so  far  as  it  afficts  his  possessory  right, 
and  he  is  not  authorized  to  represent  the  heirs,  or  to  stand  for  them  when  tlie 
title  is  in  question.  They  are  indispensable  parties  in  a  controversy  where 
relief  is  asked  which  wUl  affect  the  title.  Siak  v.  AUnon,  34  Ark.  391; 
Thetirer  v.  BrogaUy  41  Ark.  88. 

The  theory  of  the  appellee's  cross-bill  was  that  the  patentee,  and  those 
claiming  through  him,  took  the  naked  legal  title  in  trust  for  liis  benefit,  and 
its  object  was  to  perfect  his  title;  but  the^t^^ties  in  whom  the  legal  title  was 
vested  were  not  parties  to  the  litigation,  and  it  was  therefore  Improper  for  the 
court  to  undertake,  as  it  did,  to  grant  him  the  relief  sought. 

But  the  administrator  urges,  and  it  is  the  only  point  he  has  pressed,  that 
his  right  to  the  possession  is  established  by  the  record.  The  determination  of 
this  point  draws  the  consideration  of  the  title  into  question  incidentally,  but 
it  can  settle  nothing  more  than  the  right  of  possession  between  the  parties  be- 
fore the  court.  It  cannot  affect  the  real  question  of  title,  and  it  seems  almost 
futile  for  parties  to  litigate  where  the  litigation  wUl  be  so  meager  of  results. 
But  the  administrator  may  have  his  right  to  the  possession  determined  with- 
out joining  the  heirs  as  parties,  (see  Thewrer  v.  Brogan,  41  Ark.  92,^  and  the 
appellee,  in  neglecting  to  bring  them  in,  has  thereby,  elected  simply  to  defend 
against  the  administrator's  possessory  right.  The  case  of  Bisk  v.  Almon^ 
supra^  is  not  inconsistent  with  the  right  of  the  administrator  to  proceed  in 
his  suit  for  possession,  even  where  his  intestate's  title  is  disputed,  when  the 
defendant  refuses  to  bring  the  proper  parties  in.  In  that  case  the  admistra- 
tor  attempted  to  have  title  vested  in  the  heirs  for  the  benefit  of  the  estate, 
without  first  bringing  them  before  the  court,  and  all  that  was  ruled  was  that 
no  decree  could  be  made  in  favor  of  persons  not  parties  to  the  cause.  An  ad- 
ministrator is  not  entitled  to  the  possession  of  lands  unless  they  are  needed  to 
pay  the  intestate's  debts.  Stewart  v.  Smiley^  46  Ark.  378;  Theurer  v.  Bro- 
gan,  supra.  As  a  naked  legal  title  bears  none  of  the  substantial  fruits  of  real 
estate,  it  could  be  of  no  benefit  to  the  administrator  in  paying  debts,  and  can- 
not, therefore,  be  regarded  as  assets  in  his  hands.  He  is  not,  then,  entitled 
to  the  possession  of  such  an  estate.  The  heir  takes  it  in  trust  for  the  party 
beneficially  interested.  And,  moreover,  an  entry  of  lands  before  the  proper 
officers  in  the  United  States  land  office  vests  in  the  enterer  the  right  to  posses- 
sion, under  our  statutes,  which  may  be  asseited  at  law  before  the  patent  issues. 
Mansf.  Diff.  §  2628;  Qaither  v.  Latoaon,  31  Ark.  279;  Brvmmetty.  PearU, 
^  Ark.  471;  Hitt  v.  PlunkeU,  49  Ark.  465.  It  would  foUow  that  the  de- 
fense set  up  l^  the  answer  in  the  case  might  have  been  successfully  made  at 
law.  But  no  error  is  predicated  here  upon  the  transfer  to  equity,  and  it  is 
not  necessary  to  consider  whether  the  equitable  nature  of  the  estate  claimed  by 
the  appeUee  justified  the  transfer  to  equity,  independent  of  the  allegations  of 
the  cross-bilL 

It  is  not  contended  that  Stanfleld*s  entry  of  January,  1861,  has  ever  been 
formally  canceled  or  annulled  by  any  officer  of  the  land  department.    The  ar- 

fument  is  that  in  January,  1861,  the  register  and  receiver  of  the  United 
tates  land-office  at  Little  Bock,  Arkansas,  had  become  hostile  to  the  United 
States  government,  and  had  ceased  to  act  for  it.  No  proof  is  offered  to  es- 
tablish this  proposition.  On  the  contrary,  it  is  shown  that,  at  the  time  Stan- 
field  made  his  entry,  the  register  and  receiver  were  acting  for  and  on  behalf 
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of  the  United  States  government.  But  the  register  and  receiver  who  held 
office  when  the  proof  was  taken,  in  1884,  were  called  as  witnesses,  and  testi-> 
fled  that  the  records  of  their  offices  showed  that  there  were  no  official  returns 
made  to  or  business  transacted  with  the  commissioner  of  the  general  land- 
office  and  United  States  treasurer  at  Washington  during  the  years  1861  and 
1862  by  the  register  and  receiver  of  the  Little  Bock  office;  and  that  for  these 
reasons,  and  because  the  entries  purporting  to  have  been  made  were  not 
posted  on  the  land-office  records,  and  not  reported  to  the  department  at  Wash- 
ington, as  the  law  required,  the  secretaiy  of  the  interior  had  ruled,  and  they 
had  been  instructed,  that  all  business  done  in  the  office  in  the  years  1861  and 
1862  should  be  disregarded.  Evidence  was  found  in  the  files  and  records  of 
the  office  of  Stanfleld*s  application  to  purchase,  but  no  entry  of  it  was  found 
on  the  tract  books  and  plats.  The  entiy  was  disregai'ded  by  the  officials,  and 
the  land  was  subsequently  resold  to  Chowning,  as  set  forth  in  the  complaint. 

We  take  judicial  notice  of  the  fact  that  the  ordinance  of  secession  in  this 
state  was  passed  in  May,  1861,  som^four  months  after  Stanfield's  entry  of  the 
land  in  question,  and  there  is  notliing  in  the  record  to  show  that  prior  to  tliat 
time  there  was  any  cause  for  the  interruption  of  the  official  business  in  any 
of  the  governmental  departments.  The  register  and  the  receiver  of  the  hind- 
office  held  their  commissions  from  the  president  of  the  United  States,  and 
were  performing  the  usual  duties  of  their  offices  for  and  on  behalf  of  the 
United  States  government  at  the  time  Stanfleld*s  application  and  money  for 
the  purchase  of  the  tract  of  public  land  was  received.  His  duties  terminated 
with  the  payment  of  the  price  of  the  land  to  the  receiver.  He  was  not  re- 
sponsible for  what  was  done  or  neglected  to  be  done  by  the  agents  whom  his 
vendor,  the  government,  had  intrusted  to  carry  out  its  regulations.  Few 
propositions  are  better  settled  than  that  the  rights  of  one  who  lias  done  all 
that  the  law  requires  of  him  cannot  be  impaired  by  the  subsequent  neglect  or 
want  of  fidelity  of  a  public  officer.  Lytle  v.  State,  9  How.  333;  Coleman  v. 
Hill,  44  Ark.  452,  12  Amer.  Dec.  567,  note;  J!fa$<m  v.  Sims,  23  Miss.  883. 
If  the  government  has  not  received  the  purchase  money  that  Stanfield  paid 
for  the  land,  it  is  no  fault  of  his.  The  receiver  was  a  bonded  officer,  and  his 
sureties  could  have  been  made  to  account  for  his  default,  just  as  Bevins,  who 
was  receiver  of  the  Batesville  land-office  (which  has  since  been  abolished,  and 
the  business  transferred  to  the  Little  Rock  office)  during  the  same  period,  wa» 
forced  to  account  for  moneys  received  by  him  in  his  official  capacity  as  late  as 
April,  1861.    See  Bevans  v.  U.  8.,  18  Wall.  56;  Halliburton  v.  U.  S.,  Id.  63. 

Stanfield's  receipt  from  the  receiver  is  prima  facie  evidence  that  he  had 
complied  with  the  law  in  making  the  entry,  {Oaither  v.  Laioson,  supra,} 
and  his  testimony  is  to  the  effect  that  he  did  comply  with  all  the  requirements. 
This  gave  him  a  vested  right  to  a  patent,  which  could  be  divested  only  ac- 
cording to  law.  Johnson  v.  Tomsley,  13  Wall.  72, 85, 20  Amer.  Dec.  273,  note. 
The  subsequent  issue  of  the  patent  to  Chowning,  under  the  circumstances 
mentioned,  vested  in  him  no  substantial  interest  in  the  land,  but  only  the 
naked  legal  title.  Authorities  supra;  Coleman  v.  Hill,  supra.  His  vendee 
took  no  gi'eater  interest  than  he  had,  and  his  administrator  was  not  entitled 
to  the  possession  as  against  Stanfield. 

The  decree  will  be  set  aside,  and  a  decree  entered  here  dismissing  theappel* 
lee's  cross-bill,  but  maintaining  his  right  of  possession  against  Chowning*8 
administrator. 


Flxtty  and  others  t>.  School-District  No.  11. 

{Supreme  Court  of  Arkanmt.    April  23,  1887.) 

ScHOOM  AND  ScHooL-DiaTRicns—CJoNTBACT— Ultra  Vibbs. 

Where  the  law  lixed  a  certain  time  and  plac6  for  transacting  the  annual  busineas 
of  a  scbool-di:)triot,  and  a  meeting  was  held  on  a  different  day,  and  authority  was 
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voted  to  the  school  directors  to  make  a  contract  for  building  a  school-house,  held, 
that  a  contract  made  in  pursuance  of  this  vote  was  void,  and  no  action  could  be 
maintained  against  the  contractor  for  breach  thereof. 

2.   PLBADIIVG — PbOOTS. 

In  such  action,  the  school-district,  having  sued  for  damages  for  breach  of  the 
contract,  cannot  recover  the  money  paid  the  contractor  on  account  of  the  contract. 

Appeal  from  circuit  court,  Baxter  county. 
Z,  M.  HortoUf  for  appellants. 

Smith,  J.  Fluty,  in  August,  1883,  entered  into  a  written  contract  with  the 
directors  of  the  school-district,  by  the  terms  of  which  he  undertook  to  build  a 
school-bouse  according  to  a  certain  plan  and  specifications  agreed  upon,  at 
such  point  as  the  directors  should  designate.  He  was  paid  $190  in  advance, 
and  was  to  be  paid  the  further  sum  of  9807.50  on  the  first  of  February,  1885; 
the  builder  to  retain  a  lien  on  the  house  for  the  deferred  payment.  The  build- 
ing was  to  be  completed  before  June  1,  1884.  For  the  due  performance  of 
this  contract.  Fluty  executed  a  bond,  with  sureties,  in  the  sum  of  81,000. 
He  laid  the  foundations  of  the  building,  and  hauled  some  materials  to  the 
place  designated.  But,  some  dissatisfaction  existing  among  the  inhabitants 
of  the  district  about  the  location  of  the  scliool-house  site,  he  quit  work  and  re- 
ferred the  matter  to  the  annual  school-meeting  of  May,  188i4,  offering  to  go 
forward  with  his  contract  if  the  meeting  should  approve  the  selection  of  the 
site,  and  vote  a  tax  for  building.  But  the  meeting  took  no  action  in  the 
premises.  The  school-district  now  brought  an  action  on  the  bond  against 
Fluty  and  his  sureties.  The  defenses  were:  (1)  That  the  directors,  in  locat- 
ing the  school-house  site,  in  making  the  contract,  and  in  taking  the  bond,  had 
transcended  their  powers;  that  these  proceedings  were  had  in  pursuance  of 
an  authority  conferred  at  a  special  school-meeting  held  on  a  certain  day  of 
June,  1883,  whereas  such  authority  could  be  lawfully  given  only  at  the  i\  .- 
lar  annual  school-meeting,  the  time  for  which  is  fixed  by  law  for  the  third 
Saturday  in  May;  and  (2)  that  the  land,  upon  which  the  contractor  was  di- 
rected to  erect  the  house,  was  not  the  property  of  the  school-district;  so  that, 
if  he  had  built  the  house,  he  would  have  no  security  for  his  outlay.  To  the 
defendant's  answer  the  court  sustained  a  general  demurrer.  The  cause  was 
then  submitted  to  the  court,  for  the  purpose,  as  we  suppose,  of  assessing  the 
plaintiff's  damages  by  reason  of  the  breach  of  the  covenants  contained  in  the 
bond;  and  there  were  a  finding  and  judgment  against  the  principal  and  sure- 
ties for  $190,  with  lawful  interest  from  the  date  that  Fluty  received  that  sum. 

It  is  probable  that  a  mechanic  who  builds  a  public  school-house  has  no  lien 
for  his  work  and  materials,  even  though  he  may  contract  for  one,  as  in  this 
case.  Suoh  a  lien  can  be  enforced  only  by  judgment,  execution,  and  sale  of 
the  property.  But  a  school-district  is  a  public  corporation,  and  its  property 
is  not  liable  to  seizure  and  sale.  Mansf .  Dig.  §  2999;  Leonard  v.  City  of 
Brooklyn^  71  N.  Y.  498,  27  Amer.  Bep.  80;  Zoring  v.  Small,  60  Iowa,  271, 
32  Amer.  Bep.  136;  Chamook  v.  District  Tp.  ofColfajx,  51  Iowa,  70, 33  Amer, 
Eep.  116;  Board  Ed.  v.  Neidenberger,  78  111.  58;  Qfiinn  v.  Allen,  85  111.  39. 
But  this  matter  of  lien  or  no  lien  is  unimportant  in  the  present  case.  At  the 
utmost  it  amounts  only  to  a  mutual  mistake  of  law,  not  going  to  the  essence 
of  the  contract,  and  furnishes  no  sufficient  reason  why  Fluty  should  not  be 
held  to  perform  his  contract,  if  it  was  valid. 

But  had  the  contract  any  validity  or  obligatory  force  upon  the  parties  whom 
it  purported  to  bind?  Corporations  possess  only  the  powei-s  ttiat  are  specific- 
ally granted  to  them,  and  such  as  are  necessary  to  carry  into  effect  the  pow- 
ers so  granted;  and  those  powers  must  be  exercised  in  the  mode  pointed  out 
by  the  charter  or  constituent  act.  An  executory  contract,  made  without  au- 
thority, cannot  be  enforced.  Argenti  v.  San  Francisco,  16  Cal.  255;  Field, 
Ultra  Vires,  352.    Now,  the  annual  school-meeting,  on  the  third  Saturday  in 


280  SOUTH W JfiSTERN  REPORTER.  [Ark. 

May.  is  the  time  and  place  fixed  by  law  for  transacting  the  bnsfness  of  the 
district.  And  it  is  not  lawful,  even  at  the  annual  meeting,  to  fix  a  site  for 
the  school-house,  or  to  raise  money  for  building  or  purchasing  a  school-house, 
unless  the  directors  shall  have  previously  advertised  that  such  matters  will 
come  before  the  meeting  for  its  determination.  The  law  makes  no  provision 
for  called  meetings,  except  for  the  single  purpose  of  filling  a  vacancy  in  the 
office  of  director.  The  directors  have  charge  of  the  school  affairs  and  educa- 
tional interests  of  their  district,  and  the  care  and  custody  of  the  school-houses, 
grounds,  and  other  property  belonging  to  the  district.  But  they  have  no 
power  to  purchase  or  lease  in  the  corpotate  name  a  school-house  site,  or  to 
hire,  purchase,  or  build  a  school-house  with  funds  provided  or  to  be  provided 
by  the  district,  unless  thereunto  authorized  by  a  majority  vote  at  the  (flstrict 
meeting.  Mansf .  Dig.  §§  6197,  6199,  6210,  6213,  6223.  8o  the  law  is  writ- 
ten. And  the  reason  is  not  far  to  seek.  The  qualified  electors  of  the  dis- 
trict are  the  corporators.  They  are  also  commonly  the  owners  of  the  property, 
by  the  taxation  of  which  a  fund  is  to  be  raised  for  the  support  and  mainte- 
nance of  free  schools.  "No  burden  can  be  imposed  on  the  district  without 
their  concurrence.  For  convenience  the  law  names  a  particular  day  for  the 
transaction  of  such  business.  All  are  at  liberty  to  attend  and  participate  in 
the  business.  The  meeting,  when  once  assembled,  may  adjourn  to  another 
day.  But,  if  no  meeting  is  held  at  the  appointed  time,  none  can  be  held  <if  t- 
erwards,  except  for  the  election  of  a  director.  The  purpose  is  to  insure  the 
attendance  of  all  who  are  interested  either  in  the  cause  of  education,  or  in  the 
matter  of  taxation;  and  also  to  prevent  the  inhabitants  of  the  district  from 
being  harassed  by  frequent  meetings,  of  which,  by  accident  or  design,  some 
of  them  might  have  no  notice.  It  appears  from  the  record  that  the  annual 
school-meeting  was  not  held  in  this  district  on  the  third  Saturday  in  May, 
1883,  on  account  of  a  freshet  and  high  water.  But  the  meeting  which  at- 
tempted to  confer  authority  for  contracting  for  the  building  of  the  house  was 
held  in  June,  pursuant  to  a  caU  of  the  directors,  of  which  notice  was  given, 
specifying  the  purpose  of  the  meeting,  and  the  nature  of  the  business  to  be 
transacted.  It  follows  from  what  has  already  been  said  that  the  proceedings 
of  this  special  meeting,  so  far  as  they  relate  to  the  selection  of  a  school-house 
site,  and  the  building  of  a  school-house,  were  void;  that  the  directors,  in  con- 
tracting with  Fluty,  were  not  the  aut^rized  agents  of  the  school-district; 
and  that  no  recovery  can  be  had  upon  the  undertaking  of  Fluty  and  his  sure- 
ties to  build  the  house. 

Not  can  the  judgment  be  affirmed  against  Fluty  alone,  although  it  happens 
that  the  amount  of  recovery  is  the  sum  for  which  he  is  legally  liable,  on  the 
theory  that  he  has  received  money  in  advance  on  a  contract  which  the  direct- 
ors had  no  authority  to  make  with  him.  Under  the  code  practice,  a  plaintiff 
may  have  any  relief  which  the  proof  shows  he  is  entitled  to*  provided  it  be 
consistent  with  the  case  made  l^  his  complaint,  and  be  included  in  the  issue  that 
was  tried.  By  this  action  the  school-district  seeks  to  recover  damages  for  the 
breach  of  the  contract.  It  therefore  affirms  that  there  was  a  contract,  and 
that  it  was  binding.  This  is  the  theory  upon  which  it  recovered  below. 
Now,  when  it  turns  out  that  there  was  no  valid  contract,  the  plaintiff  cannot 
claim  the  damages  awarded  for  the  violation  of  the  supposed  contract,  because 
it  might  have  rescinded  or  disregarded  that  contract,  and  have  recovered  a 
similar  sum  in  an  action  for  money  had  and  received.  This  relief  was  incon- 
sistent with  the  remedy  adopted.  And  no  such  issue  was  litigated  below. 
Bliss,  Code  Fl.  §§  122,  164;  WHght  v.  Delafldd,  25  N.  Y.  266;  Bowen  ▼. 
Mandeville,  95  N.  Y.  237;  Starrs  v.  Flint,  14  Jones  &  S.  498. 

Beveisedy  and  remanded  for  further  prooeedlnga. 
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S0BSELL8  0.  Tranthah. 

(Supreme  Qntrt  of  Arkanaas,    April  28,  1887.) 

il»  IiDOXAnOV  OF  AjOnoiW— FMB80NAL  RKPBBXirTATiy>— IXTAirOT. 

Where  an  infant  dies,  leaving  a  caose  of  action,  which  paasee,  not  to  hla  hein,  but 
to  his  personal  representative,  the  statute  of  liniitations,  which  had  not  begun  to 
run  in  his  life-time,  owins  to  his  minority,  does  not  begin  to  ran  after  his  death 
nndl  the  qualification  of  the  personal  representative. 
:i.  HTOBAHn  Aim  Wtra-— HnsAim's  Riorib  xk  Witb'b  Pbopbbtt. 

Bven  before  the  Arlcansas  oonstitation  of  1868,  marriage  did  not  operate  to  trans- 
fer to  the  husband  the  wife's  personal  property  absolutely.  The  gift  was  subject  tu 
the  condition  that  the  property  should  be  reauced  to  possession,  and  if  the  wife 
died  before  the  husbana  had  recovered  it,  it  descended  to  her  next  of  kin,  and  not 
to  him. 

Appeal  from  drcoit  court,  Drew  coanty.    In  chancery. 

Supplemental  opinion  on  motion  to  modify  the  decree.  For  original  opin- 
ion, see  8  S.  W.  Rep.  198. 

The  object  of  this  bill  was  to  reopen  the  accounts  of  Sorrells,  as  adminis- 
trator of  England,  for  false  and  fraudulent  credits  therein  taken,  which  were 
particularly  specified,  and  for  a  further  accounting. 

Harrison  dk  Harrison  and  Sam.  W.  WUliama^  for  appellant.  Wella  dk  WilU 
iamsont  for  appellee. 

Smith,  J.  Sorrells^  account  as  administrator  was  oonflrmed  in  the  year 
1870.  A  cause  of  action  then  arose  to  the  distributees  of  England's  estate, 
^  impeach  it  for  fraud.  The  sole  distributee  was  a  minor,  who  died  in  1878, 
^still  in  her  minority.  The  statute  never  began  to  run  againM  her  in  her  life- 
time. Mansf.  Big.  §  4489;  Vaughan  v.  Parr,  20  Ark.  600;  Drennen  v. 
Walker,21  Ark.  589;  Brinkl^  v.  WilH8,22  Ark.  1;  Jones  v.  Freed,  42  Ark. 
857 .  But  counsel  for  Sorrells  say  that  her  death  set  the  statute  in  motion ,  and 
that  this  suit  wa3  barred,  not  having  been  instituted  within  eight  years  there- 
after. But  there  was  no  administration  upon  her  estate  until  in  the  year 
1883. 

The  case  of  Haf\f  v.  Whittington,  42  Ark.  491,  did  not  introduce  a  new 
rule  in  this  state,  but  was  merely  a  reiteration  and  application  of  the  princi- 
ple announced  in  McCustian  v.  Barney,  88  Ark.  141,  and  Word  v.  West,  38 
Ark.  248.  That  principle  is  that,  when  an  action  accrues  to  the  estate  of  a 
•deceased  person,  the  statute  of  limitations  does  not  begin  to  run  until  the 
•qualification  of  a  personal  representative.  This  is  understood  to  be  the  gen- 
•eral  rule  everywhere.  Ang.  Lim.  (6th  Ed.)  c.  7,  and  cases  cited ;  Wood,  Lim. 
£  117,  and  cases  cited;  Goodhue  v.  BamtoeU,  Bice,  Eq.  198,  238. 

Thus,  in  Murray  v.  Bast  India  Co.,  5  Bam.  A  Aid.  204,  7  E.  C.  L.  118, 
which  was  an  action  by  an  administrator  upon  a  bill  of  exchange,  payable  to 
the  testator,  bnt  accepted  after  his  death,  and  where  the  bill  had  matured 
more  than  six  years  before  the  commencement  of  the  action,  but  the  grant  of 
administration  was  less  than  six  years  befbre,  it  was  rnled  that  the  limita- 
tion ran  from  the  date  of  the  letters  of  administration,  and  not  from  the  ma- 
turity of  the  bill;  it  being  considered  that  no  cause  of  action  could  be  said  to 
exist  until  there  was  a  purty  competent  to  sue.  Ck>mpare  Benjamin  v.  De 
Groot,  1  Denio,  151;  Davis  v.  Garr,  6  K*.  Y.  124. 

LyUe  T.  State,  17  Ark.  608, 661,  stands  upon  a  diiferent  ground.  That  was 
a  suit  by  heirs  for  the  recovery  of  lands.  The  limitation  of  such  suits  was 
then  10  years;  and  it  ran,  in  tavor  of  the  adverse  holder,  against  all  persons, 
except  that  persons  laboring  under  disabilities  were  allowed  five  years  after 
removal  of  their  disabilities  within  which  to  sue.  The  cause  of  action  ac- 
crued to  the  plaintiffs,  all  of  whom  were  infants,  in  1884.  One  of  these 
heirs  died  in  1840,  being  still  an  infant;  and  it  was  held  that  those  claiming 
under  him  were  barred  at  the  expiration  of  five  years  from  his  death.    But, 
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observe,  the  statute  had  begun  to  run  against  the  infant  while  he  was  yet 
alive.  It  was  not  suspend^*  as  it  is  in  other  cases;  but  the  infant  was  only 
given  the  privilege  of  suing  for  his  land  within  five  years  after  reaching  his 
majority.  Both  the  Revised  Statutes  of  1838,  prescribing  the  limitation  in 
actions  to  recover  realty,  an()  the  act  of  January  4,  1851,  make  this  distinc- 
tion.     Chandler  v.  Neighbors,  6  N.  Y.  479. 

If  the  infant  died,  the  right  of  action  went  to  his  heirs,  and  they  must  sue- 
within  the  time  privileged,  without  regard  to  the  fact  whether  they  them- 
selves were  under  any  disability;  for  cumulative  disabilities  are  forbidden* 
The  death  of  the  infant  had  the  same  effect  to  put  the  statute  in  motion  as- 
his  arrival  at  full  age;  for  he  must  have  left  heirs,  to  whom  his  right  would 
descend,  and  there  would  be  in  existence  parties  capable  of  suing.  But  not 
so  of  a  right  of  action  which  could  only  be  prosecuted  by  a  personal  represent* 
ative. 

Again,  it  is  insisted  that  Georgianna's  distributive  share  in  her  father's  es- 
tate became,  upon  her  marriage,  vested  in  her  husband,  who  could  have 
brought  his  action  at  once;  that  the  constitution  of  1868  had  no  effect  on  the 
marital  rights  of  the  busl^and,  as  it  only  provided  that  the  property  of  the 
female  should  remain  her  separate  estate  so  long  as  she  might  choose;  and, 
now  that  she  was  dead,  no  one  could  make  that  election  for  her.  If  it  be  con- 
ceded that  the  case  is  not  affected  by  the  constitution  of  1868,  yet  the  con- 
clusion that  is  contended  for  does  not  follow.  Whatsoever  may  be  the  rule 
elsewhere,  yet,  even  before  the  adoption  of  that  instrument,  marriage  did  not 
operate  in  this  state  to  transfer  to  the  husband  the  wife's  personal  property 
lis  an  absolute  gift.  The  gift  was  subject  to  the  condition  of  a  reduction  into 
possession  during  coverture;  and,  if  the  wife  died  before  the  husband  had  re- 
covered it,  it  descended  to  her  next  of  kin,  and  not  to  him .  It  was,  of  course, 
subject  to  the  payment  of  her  debts,  contracted  dum  sola;  and,  if  it  consisted 
of  choses  in  action,  an  administration  was  n,ecessary  to  recover  them.  But 
the  hust»and,  if  he  administered,  could  not  retain  the  property  for  his  own 
benefit.  After  payment  of  her  debts,  the  surplus  went  to  her  kindred,  to  all 
of  whom  the  husband  was  postponed.  Cox  v.  Morrow,  14  Ark.  603,  618;. 
Carter  v.  Cantrell,  16  Ark.  164. 


Smith,  Trustee,  etc.,  «•  Moore,  Trustee,  etc. 

{Supreme  Cowi  of  AxhoLnta*.    April  23,  1887.) 

Chattbl  Mo&taob— Actiom— PABnaa. 

Under  a  statute  providing  that  where,  in  an  action  for  the  recovery  of  real  or  per- 
eonal  property,  any  person  having  an  interest  in  the  property  applies  to  be  made  a 
party,  the  court  may  order  It  to  be  done,  hetd^  in  an  action  by  a  trustee  under  a 
mortgage  to  obtain  possession  of  the  mortgaged  property,  that  a  trustee  olaiming^ 
under  a  prior  mortgage,  who  was  also  surety  for  the  mortgagor  upon  a  forthcom* 
ing  bond  executed  by  the  latter  to  retain  possession  of  the  mortgaged  property,  waa 
entitled  to  be  admitted  as  a  party. 

Appeal  from  circuit  court,  Lee  county. 

Tappan  A  Homor,  for  appellant.    James  P,  Clarke,  for  appellee. 

Battle,  J.  On  the  seventeenth  of  April,  1885,  one  J.  E.  Asher  executed 
and  delivered  to  the  appellant,  Smith,  a  deed  of  trust  whereby  he  conveyed 
certain  personal  prop^yand  crops  to  secure  an  indebtedness  owing  to  one 
L.  A.  Fitzpatrick,  and  payable  on  the  fifteenth  of  October,  1885.  On  the 
same  day  be  also  executed  and  delivered  to  the  appellee*  Frierson  Mooie,  a 
deed  of  trust  whereby  he  conveyed  the  same  property  to  secure  an  indebted* 
ness  due  and  payable  to  John  P.  Moore  on  the  first  of  November,  1885*  Tho 
deed  to  Smith  was  first  filed  for  record  in  the  county  wherein  the  grantor  re- 
sided, and  the  lien  thereof  became  prior  in  law  to  that  of  the  deed  to  Moore. 
Asher  made  default  In  the  payments  secured  by  these  deeds,  and  was  per- 
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mitted  to  remain  in  possession  of  the  property  thereby  conveyed.  This  de^ 
fault  continued  until  the  twenty-second  of  February,  1886,  when  Frierson 
Moore  brought  this  action  against  Asher,  in  the  Lee  circuit  court,  to  recover 
possession  of  certain  of  the  property  conveyed  in  trust  to  him.  He  executed 
to  the  proper  officer  the  bond  required  by  law,  and  the  officer,  in  aocordancer 
with  the  order  of  delivery  in  his  hands,  tooit  from  the  possession  of  the  de- 
fendant Asher  seven  mules  and  one  thousand  bushels  of  com,  and  upon  the 
execution  of  a  bond  to  the  plaintiff,  by  John  C.  O.  Smith  and  L.  A.  Fitzpat- 
rick,  sureties,  '*to  the  effect  that  the  defendant  shall  perform  the  judgment  of 
the  court  in  the  action,"  the  property  was  released  from  the  custody  of  the 
officer,  and  delivered  to  Smith  by  the  direction  of  the  defendant  Asher.  On 
the  twenty-eighth  of  March,  1886,  Smith  filed  an  application  to  be  made  a 
party,  and  therein  alleged  that  on  the  seventeenth  of  April,  1885,  the  defend- 
ant Asher  executed  to  him  a  trust  deed  of  the  property  seized  by  the  sheriff 
under  tlie  order  of  delivery  issued  in  tliis  action;  that  the  lien  of  the  convey- 
ance to  him  was  prior  to  that  under  which  plaintiff  claimed  the  riglit  of  re- 
covery; that,  by  virtue  of  the  deed  to  him,  he  was  the  owner  of  the  property 
in  controversy,  and  entitled  to  the  possession  of  the  same;  and  that  there  was- 
at  that  time  pending  in  the  Phillips  circuit  court  another  suit  for  the  same 
cause  of  action,  and  between  the  same  parties.  On  the  twenty-eighth  of 
April,  1886,  the  application  of  Smith  came  on  for  hearing;  and,  on  the  objec- 
tion of  the  plaintiff,  the  court  refused  to  make  him  a  party  and  struck  his  ap- 
plication from  the  files  of  the  court.  Thereupon  judgment  by  default  was 
rendered  against  the  defendant  in  favor  of  plaintiff  for  the  return  of  the  prop- 
erty restored  to  him  by  the  officer,  and  against  him  and  Smith  and  Fitzpatrick 
on  his  retaining  bond  for  the  value  of  each  of  the  articles  of  property  so  re- 
stored, to  be  collected  in  the  event  defendant  failed  to  deliver  the  same  to  the 
sheriff.  Smith  filed  a  motion  for  new  trial,  savidd  exceptions,  and  appealed  to 
this  court. 

There  is  no  question  raised  here  as  to  the  right  of  Smith  to  appeal  from  the 
judgment  of  the  court  refusing  to  make  him  a  party  to  this  action,  and  strike 
ing  from  the  files  of  the  court  his  application  to  be  made  a  party.  The  only 
question  is,  ought  the  court  to  have  made  Smith  a  party?  The  statutes  of  this 
state  provide  that  "the  court  may  determine  any  controversy  between  par- 
ties before  it  when  it  can  be  done  without  prejudice  to  the  rights  of  oth- 
era,"  and  that  "where,  in  an  action  for  the  recovery  of  real  or  personal  prop- 
erty, any  person  having  an  interest  In  the  property  applies  to  be  made  a 
party,  the  court  may  order  it  to  be  done. "  From  these  provisions  of  the  stat^ 
ute  it  is  dear  that  it  is  within  the  dlmretion  of  the  court,  in  an  action  for  the 
recovery  of  real  or  personal  property,  to  order  any  person  having  an  interest 
in  the  property  to  be  made  a  party  when  he  applies  and  asks  that  it  be 
done.  But  this  discretion  is  limited  by  the  right  to  determine  the  contro^ 
versy  between  the  paiiies  already  before  the  court.  The  obvious  intention  of 
the  statute  is  to  require  all  persons  to  be  made  parties  to  an  action  who  will 
be  necessarily  and  materially  affected  by  its  result,  and  to  forbid  the  court 
from  determining  any  controversy  between  the  parties  before  it,  when  it  can^ 
not  be  done  without  prejudice  to  the  rights  of  others,  or  by  saving  their  rights. 
In  such  cases  it  is  the  duty  of  the  court  to  aUow  such  persons  to  be  made  par- 
ties, to  the  end  that  they  may  protect  their  interests.  GonkL  the  court  in 
this  action  have  determined  the  controversy  between  the  parties  before  it, 
without  injury  to  the  rights  of  Smith?  Smith  and  Moore  claimed  possession 
of  the  property  in  controversy  under  Asher.  As  between  these  parties.  Smith 
was  entitled  to  the  possession.  He  was  a  surety  on  the  bond  of  Asher,  which 
was  given  to  retain  possession  of  the  property.  After  the  execution  of  the 
bond,  the  sheriff,  at  the  request  of  Asher,  delivered  the  property  to  him.  He 
was  entitled  to  retain  that  possession.  But  what  was  the  necessary  result  of 
not  making  him  a  party?    It  was,  Moore  recovered  judgment  against  him 


284  flOOTEiWBBXKRN  BEPOBTEB.  [Ark. 

«nd  Asher  upon  the  bond  for  the  value  of  the  property  not  dellyered  accord- 
ing to  the  judgment  of  the  court.  He  will  be  compelled,  if  thiB  Judgment  be 
permitted  to  stand,  to  surrender  the  possession  he  is  entitled  to,  or,  in  the 
«vent  the  property  has  perished  or  been  consumed,  to  pay  its  value  as  ascer- 
tained by  the  court,  notwithstanding  his  lien  on  it  is  prior  and  superior  to 
that  under  which  plaintiff  claims.  It  was  necessary,  then,  for  Smith  to  have 
been  made  a  party  in  order  to  protect  his  rights. 

The  judgment  of  the  court  below  is  therefore  reversed,  and  this  cause  is  re- 
manded, with  instructions  to  the  court  to  make  Smith  a  party,  and  for  other 
proceedings. 

MoGiftB  o.  Russell. 

{Supreme  Oourt  qf  Arkansas.    April  23,  1887.) 

1.  Fbiitcipal  and  Surety— Riohts  of  Subkty— Iktkrie8t. 

Mansf.  Dig.  Ark.  J  6401,  providing  that  when  any  bond,  bill,  or  note  for  the  payment 
of  money  shall  not  be  paid  bv  the  principal  debtor,  but  shall  be  paid  by  the  surety, 
the  principal  debtor  shall  renind  to  the  surety  the  amount,  with  10  per  cent,  inter- 
est per  annum,  does  not  apply  to  a  case  where  two  purchase  land  Jointly,  and  give 
their  joint  notes,  and  one  makes  default  In  paying  his  share  of  the  purchase 
money,  and  the  other  pays  the  entire  amount. 

3.  Fabtition— Comhissioneb's  Rbfobt. 

"Where,  in  a  suit  for  the  partition  of  land,  the  conimisaioners  report  that  the  land 
is  incapable  of  being  divided  without  great  prejudice  to  both  parties,  they  should 
state  the  facte  upon  which  their  opinion  is  based. 

Appeal  from  circuit  court,  La  Fayette  county.    In  chancery. 
Jones  A  Battle^  for  appellant.    Scott  <&  Jonest  for  appellee. 

Fletgheb,  Special  Judge.  In  October,  1878,  Qeorge  W.  Russell  and  Thomas 
T.  Mc€^  purchased  the  land  in  controversy,  for  which  they  agreed  to  pay 
•6,000,  and  jointly  executed  six  promissory  notes  therefor,  bearing  interest  at 
the  rate  of  10  per  cent,  per.imnum  from  date  until  paid.  Both  parties  moved 
upon,  improved,  and  cultivated  the  land.  Most  of  the  improvements  were 
made  and  most  of  the  land  was  cultivated  by  Bussell,  who  also  paid  the  taxes, 
and  three  of  the  notes  first  falling  due,  after  their  maturity.  In  May,  1881, 
Bussell  filed  the  complaint  in  this  case  against  McGee,  in  which  he  asked  for 
a  partition  of  the  land ;  that  an  account  be  taken  of  the  amounts  paid  by  him 
for  purchase  money,  taxes,  and  improvements,  and  of  the  rents  of  the  land 
cultivated  by  him  and  McGee;  and  that  whatever  might  be  found  due  him  be 
declared  a  Hen  <«  McGtoe's  interest  in  the  land.  McGee  filed  an  answer  and 
cross-complaint,  in  which  he  denied  many  of  the  charges  of  Bussell  for  im- 
provements, and  set  up  counter-claims  for  improvements  made,  work  done, 
and  money  expended  for  the  benefit  of  the  land,  and  also  for  money  had  and 
received  on  his  account  by  Bussell,  which  he  claimed  as  a  credit  on  the  amounts 
paid  out  by  Bussell,  and  asked  relief  similar  to  that  prayed  in  Busaell's  com- 
plaint. The  master  to  whom  the  cause  was  referred  by  the  court  stated  an 
account  between  the  parties,  and  reported  a  balance  in  favor  of  Bussell.  To 
this  report  numerous  exceptions  were  filed  by  both  parties.  The  court  over- 
ruled all  the  exceptions  but  the  eleventh,  twelfth,  and  thirteenth  filed  by  Mc- 
Gee, which  were  sustained.    Both  parties  have  appealed. 

The  first  four  exceptions  by  Bussell  were  because  the  master  allowed  McGee 
credit  for  two  amounts  and  interest  which  were  not  specifically  set  forth  in 
his  cross-complaint.  Ab  to  one  of  these  amounts  there  was  no  dispute;  and 
as  to  the  other,  proof  was  introduced  before  the  master  by  both  parties;  and, 
while  good  pleading  would  have  required  a  more  specific  statement,  there  was 
no  surprise  to  Buss^l,  and  no  injustice  was  done  him. 

BiisselFs  ninth  exception  was  because  the  master  only  charged  McGee  with 
Interest  at  6  per  cent,  on  the  amounts  paid  for  purchase  money  of  the  land, 
instead  of  10  per  cent.;  and  the  argument  to  sustain  his  contention  here  is 
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based  upon  sections  6401,  Mansf.  Dig.,  which  says:  "When  any  bond,  bill,  or 
note  for  the  payment  of  money  or  dellTery  of  property  shall  not  be  paid  by 
the  principal  debtor  accoiding  to  the  tenor  thereof*  and  sach  bond,  biU,  or 
note,  or  any  part  thereof,  shall  be  paid  by  the  surety,  the  principal  debtor  shall 
refund  to  the  surety  the  amount  or  value,  with  interest  Uiereon  at  the  rate  of 
ten  per  centum  per  annum  from  the  time  of  paymrat."  This  statute  evi- 
dently refers  to  sureties  in  the  common  or  technical  meaning  of  that  term. 
Bussell  and  McGee  were.  Joint  debtors.  It  is  true  that,  for  tlie  purpose  of 
contribution,  each  Joint  debtor  is  regarded  as  the  principal  debtor  for  that 
part  of  the  debt  which  he  ought  to  pay,  and  as  surety  for  his  co-debtor  as  to 
that  part  of  the  debt  which  ought  to  be  discharged  by  him,  (Brandt,  Sur.  § 
25,)  but  this  statute  is  of  that  dass  which  will  not  be  extended  in  its  applica- 
tion so  as  to  embrace  cases  not  within  the  plain  meaning  of  the  terms  used. 
Brandt,  Sur.  §  515;  Nation  v.  Roberts,  20  Ala.  544;  Sedg.  St.  &  Const.  Law, 
267  et  seq. 

In  the  case  of  Memphis  ^  X.  R,  R.  Co,  v.  Doto,  7  Sup.  Ct.  Rep.  482,  on 
app^  from  the  circuit  court  of  the  United  States  for  the  Eastern  district  of 
Arluinsas,  it  was  held  that  a  person  seeking  to  be  subrogated  to  the  right  of 
the  original  creditor  as  to  a  lien  or  incumbrance  which  he  had  been  compelled 
to  pay  off  for  his  own  protection,  would  only  be  entitled  to  interest  on  the 
amount  paid  at  the  rate  provided  by  law,  and  not  at  the  higher  rate  which  the 
obligation  paid  off  bears. 

All  other  exceptions  to  the  master's  report  overruled  by  the  court  related 
to  questions  of  fact,  about  most  of  which  the  evidence  was  conflicting,  and  aa 
to  which  we  think  the  master,  in  his  findings,  has  exercised  an  impartial  and 
discriminating  Judgment. 

Three  commissioners  were  appointed  by  the  court  to  partition  the  land,  who 
reported  that  they  had  been  unable  to  make  an  equal  division,  and  allowed 
McGee  the  sum  of  $1,817  to  make  his  share  equal  in  value  to  the  part  allotted 
to  Bussell.  This  report,  on  exceptions  filed  by  Bussell,  was  set  aside  by  the 
court,  because  the  commissioners  allowed  owdty  to  McGee,  and  it  was  re- 
ferred back  to  the  commissioners,  with  instructions,  if  necessary,  to  call  to 
their  assistance  a  surveyor,  and  that,  if  an  equal  division  could  not  be  made, 
to  allow  owelty,  or,  if  partition  could  not  be  made  without  great  prejudice  to 
the  parties,  the  commissioners  should  so  report.  Two  of  the  commissioners, 
at  the  next  term  of  the  court,  reported  that  they  had  called  to  their  assistance 
a  surveyor,  made  careful  examination  of  the  land,  and  found  it  so  situated 
that  partition  could  not  be  made  without  great  prejudice  to  both  parties.  To 
this  report  McGee  filed  exceptions,  but  the  court  overruled  his  exceptions,  and 
decreed  a  sale  of  the  land.  The  land  is  in  one  body,  and  contains  2,380  acres. 
No  fact  or  circumstance  is  shown  by  the  report  why  this  large  tract  cannot 
be  divided.  Each  party  had  the  right  to  insist  that  his  interest  in  the  land 
be  set  apart  to  him  in  kind,  in  so  far  as  it  can  be  done  without  material  det- 
riment to  the  interest  of  the  other.  It  may  be  that  the  land,  as  the  commis- 
sioners say,  is  so  situated  as  to  render  a  division  impracticable.  If  so,  the 
report  should  show  the  fads  on  which  they  based  their  conclusions,  so  that 
the  court  may  be  able  to  determine  whether  or  not  it  is  well  founded.  Har- 
din V.  Cogstoell,  5  Heisk.  549.  In  the  absence  of  such  showing,  it  seems  to 
us  unreasonable,  ahnoet  incredible,  that  partition  cannot  be  made  in  this  case. 

The  decree  of  the  court,  in  so  far  as  it  relates  to  the  master's  report,  is 
affirmed.  The  decree  sustaining  the  report  of  the  commissioners,  and  order- 
ing a  sale  of  the  land,  is  reversed,  with  instructions  to  appoint  new  commis- 
sioners, and  such  other  proceedings,  not  inconsistent  with  this  opinion,  as 
may  be  necessary.  The  receiver  will  be  required  to  settle  his  accounts  with 
the  court  below. 

Battle,  J.»  did  not  tit  in  thia  case.  Digitized  by  CoOglc 
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Settles  o.  Bokd. 

iSttpreme  Cbftrt  of  Arkantcu.    April  29,  1887.) 

BxBcurroif— ExinffPTioN— How  Availed  op. 

An  actiou  cannot  be  maintained  against  an  officer  for  levying  upon  property 
claimed  as  exempt  under  Const.  Ark.  art.  9, 1 2,  exempting,  in  oertain  cases,  $500 
worth  of  personal  property  to  be  selected  bv  the  debtor,  anless  the  debtor  first  pro- 
ceeds, in  the  manner  prescribed  by  Dig.  Ark.  i  3006,  vis,  by  filing  a  schedule  of  all 
his  property  in  the  court  from  which  the  execution  has  issued,  specifying  what 
property  he  claims  as  exempt,  and  asking  for  tktupersedooi. 

Appeal  from  circuit  court,  Gross  county. 

N.  W.  Norton,  for  appellant.  Geo.  H.  Sandmt  and  J.  2>.  Black,  for  appel- 
lee. 

Smith,  J.  The  complaint  alleged  that  Settles  was  a  resident  of  the  state 
And  the  bead  of  a  family;  that  all  of  the  personal  property  owned  by  him  did 
not  exceed  in  value  $150;  that  Bond  had  recovered  Judgment  against  him  on 
ja  debt  due  by  contract  for  $17.50  and  costs,  and  had  taken  out  execution, 
which  was  levied  on  a  quantity  of  molasses,  the  property  of  the  plaintifl;  and 
that  the  molasses  Was  held  by  the  defendant  under  the  levy  aforesaid,  but  was 
by  law  exempt  from  seizure;  and  a  specific  recoveiy  of  the  same  was  sought. 
This  action  was  brought,  two  weeks  after  the  levy,  before  a  justice  of  the 
peace  other  than  the  justice  who  rendered  judgment  for  the  debt.  The  cir- 
cuit  court  sustained  a  demurrer  to  the  complaint,  and,  the  plaJntift  declining 
to  amend,  dismissed  his  action.  The  grounds  of  demurrer  were  that  the  jus- 
tice had  no  jurisdiction  of  the  subject-matter  of  the  action,  and  that  the  plain- 
tiff had  filed  no  schedule  of  his  property.  The  rule  at  common  law  undoubt- 
edly was  that  goods  taken  in  execution  were  in  custody  of  the  law,  and  could 
not  be  replevied  from  the  officer  by  the  defendant  in  the  writ  Freem.  Ex'ns, 
§  268.  This  rule,  however,  has  been  modified  by  the  Code  of  Civil  Practice, 
{Mansf .  Dig.  §  5572,  cl.  5,)  which  is  a  distinct  recognition  of  the  right  of  the 
(defendant  in  execution  to  recover  property  so  seiz^;  that  is,  by  statute  ex- 
«nipt  from  execution.  Note  to  Dunham  v.  Wyckoff,  20  Amer.  Dee.  696; 
Wells,  Bepl.  §268;  Wilson  v.  McQueen,  1  Head,  17;  Moseley  v.  Anderson, 
40  Miss.  49;  Wilson  v.  Stripe,  4  G.  Greene,  551,  61  Amer.  Dec.  138;  Cooley 
Y.  DaoU,  34  Iowa,  128;  Maaxm  v.  Perrott,  17  Mich.  832;  Frost  v.  Mott,  34 
N.  y .  253;  Carlson  v.  Bmdll,  32  Minn.  492,  21  N.  W.  Eep.  737. 

The  constitution  (article  9,  §  2)  exempts  from  sale  on  execution  to  the  res- 
ident debtor  who  is  married  or  the  head  of  a  family,  besides  the  wearing  ap- 
parel of  himself  and  family,  $500  worth  of  personal  property,  in  specific  arti- 
cles, to  be  selected  by  him.  Doubtless,  if  the  sheriff  should  seize  any  part  of 
:such  apparel,  the  debtor  might  replevy  it  out  of  his  hands,  as  it  is  all  exempt. 
But  in  the  case  of  other  chattels  there  must  be  a  selection.  The  debtor *s  per- 
gonal property  may  exceed  $500  in  value,  or.  If  it  does  not,  he  may  waive  his 
privilege.  Now,  the  constitution  does  not  prescribe  the  mode  of  selection, 
but  has  left  to  the  legislature  unquestioned  authority  to  regulate  the  claim 
And  ascertainment  of  exempt  property.  The  method  devis^  by  the  legisla- 
ture for  this  purpose  is  that  the  debtor  shall  file,  in  the  court  from  which  the 
execution  issued,  a  schedule  of  all  his  property,  moneys,  credits,  and  effects, 
fipecifying  therein  the  particular  property  he  claims  as  exempt,  whereupon  a 
supersedeas  issues  staying  a  sale  of  such  exempt  property.  Mansf .  Dig.  § 
3006.  Until  the  schedale  is  filed,  the  debtor  has  not  claimed  his  exemptions 
in  the  manner  pointed  out  by  law.  On  the  contrary,  by  neglecting  to  pursue 
bis  remedy,  he  waives  his  right.  Chambers  v.  Perry,  47  Ark.  400, 1  S.  W. 
Bep.  700,  and  cases  there  cited. 

The  officer  is  not  a  trespasser,  and  cannot  be  subjected  to  damages,  and  the 
costs  of  an  action,  merely  because  he  has  seized  property  which  may  turn  out 


Tenn.]  caulkinb  v.  Memphis  qas-ught  cx).  287 

to  be  exempt;  for,  until  the  schedule  is  filed,  he  has  no  certain  means  of 
knowing  wliat  part  will  be  claimed,  or  whether  any  claim  will  be  made.  The 
statute  provides  a  simple,  expeditious,  inexpensive,  and  effective  method  for 
making  and  determining  the  claim,  and  parties  must  be  held  to  it.  A  sched- 
ule is  the  only  mode  of  selection  known  to  our  law;  and  an  action  of  replevin 
is  not  available  until  it  has  been  resorted  to.    Affirmed. 


Cattuons  and  otheirs  o.  Memphis  Gas-Light  Go.  and  others. 
{Supreme  Onutt  cf  Jhmeeeee.    April  26,  1887.) 

1.  GOBFOBAT10in»— IdABILITT— TfiAiraFBR  OF  SlOCK. 

By  order  of  court,  the  Memphis  Gas-Light  Company  was  directed  to  take  np  a 
certificate  of  stock  for  $16,000,  issued  to  Margaret  Riggs,  deoeased,  and  issue  new 
certificates,  one  to  plaintiff  for  $9,000,  and  one  to  Wuraback  for  $7,000,  as  devisees 
under  the  will  of  Mrs.  Risgs,  each  of  the  new  certificates  to  be  held  *' according  to 
the  provisions  of  that  will. '  This  was  accordingly  done  by  the  company,  the  cer- 
tificate to  Wurzback  reciting  that  it  was -issued  to  him  **  as  devisee  under  the  will 
of  Margaret  Riggs,  deceased?'  The  same  entrv  was  made  on  the  stub  of  the  com- 
pany's stock-book.  Under  the  will  of  Mrs.  Riggs,  Wurzback  was  entitled  to  a  life- 
estate  only  in  the  stock,  and  plaintiff  to  the  remainder  afi^r  his  death.  Wurzback 
determined  to  sell  his  stock,  and  sent  his  certificate  to  a  friend  in  Memphis,  one 
Wilkins.  The  ]att«r  inquired  of  the  company  if  the  certificate  was  all  right,  and 
if  Wurzback  bad  the  right  to  sell  and  transfer,  and  was  told  that  it  was  all  right. 
He  thereupon  sold  the  stock  to  different  parties,  surrendered  the  certificate  issued 
to  Wurzback,  and  the  company  issued  new  certificates  in  the  names  of  the  pur- 
chasers. Wurzback  afterwards  died,  and  plaintiff,  as  remainder-man,  brought  this 
action  against  the  company  to  recover  the  value  of  Wurzback's  stock ;  claiming 
that  the  company  acted  negligently,  and  in  violation  of  its  trust,  in  taking  up  the 
certificate  issued  to  Wurzback  as  devisee,  and  issuing  a  new  one  to  the  purchasers. 
Meid,  that  the  decree  and  certificate  both  charged  the  company  with  notice  that 
Wurzback  had  not  an  absolute  interest  in  the  stock,  but  only  such  limited  interest  as 
the  will  conferred ;  and  that  plaintiff  was  entitled  to  recover,  not,  however,  the 
value  of  the  stock  at  the  time  of  the  transfer,  but  its  value  at  the  date  of  the  death 
of  Wurzback,  the  life-tenant. 

2.  Sams— Dbfbnsb— Legal  Adyice. 

The  fact  that  the  company  consulted  counsel  before  making  the  transfer  tq  the 
purchasers  does  not  protect  it  from  liability ;  there  being  no  evidence  as  to  what 
facts  were  communicated,  or  what  records  exhibited,  to  the  attorney  upon  which 
he  based  his  opinion. 
8.  Same— PuBCHASER— Notice. 

The  purchasers,  never  having  seen  the  certificate  of  stock  issued  to  Wurzback,  are 
not  charged  with  notice  of  the  character  of  his  title. 
4.  Same— Liability  of  Agent. 

Wilkins,  through  whom  the  stock  was  negotiated,  and  who  had  possession  of 
the  certificate  for  some  time,  is  equally  liable  with  the  company  for  his  participa- 
tion in  the  wrongful  sale  of  the  stock ;  but,  as  between  him  and  the  company,  the 
latter  is  primarily  liable. 

Appeal  from  chancery  court,  Shelby  county. 

Finlay  (§  Peters  and  Humes  *df  Paston,  for  complainants  in  error.    Craft 
€&  Cooper t  for  defendants  in  error. 

FoLKBS,  J.  This  suit,  as  it  is  now  presented,  inTolves  the  question  as  to 
the  riglit  of  complainants  to  recover  from  the  defendants,  gas-Iiglit  company 
and  others,  the  value  of  $7,000  of  stock  in  said  company,  which  it  is  claimed 
the  company  has  negligently  and  wrongfully  aided  in  the  transfer  of. 
The  facts  necessary  to  a  proper  understanding  of  the  case  are  as  follows: 
Mrs.  Margaret  A.  Riggs,  who  was  then  a  resident  of  Pennsylvania,  died  in 
1866,  leaving  a  will,  which  was  duly  probated.  After  certain  specific  be- 
quests, there  follows  the  seventh  clause,  in  which  she  provides  that  *'all  the 
rest,  residue,  and  remainder  of  my  estate,  real  and  personal,  of  every  nature 
and  description,  which  I  now  own,  or  in  which  I  may  have  any  interest  at 
the  time  of  my  death,  in  law  or  in  equity,  I  give,  devise,  and  bequeath  to  Al- 
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bert  C.  Wurzback,  of  Memphis,  Tennessee,  and  Bobert  Gardner,  of  Charles- 
town,  Mas8.»  in  trust,  nevertheless,  for  the  uses  and  purposes  declared  in- 
this  will.-'  By  item  11  she  directs  her  executors  (who  are  said  Albert  C. 
Wurzback  and  Bobert  Gardner)  "to  pay,  subject  to  the  foregoing  requests 
and  annuities,  two-thirds  of  the  net  Income  of  my  estate  to  my  daughter 
Julia  A.  Wurzback,  (now  the  complainant  Julia  A.  Caulkins,)  in  equal  quar- 
terly payments,  during  the  term  of  her  natural  life,  for  her  own  support,, 
use,  and  free  from  the  control  of  her  husband;  and  the  remaining  one-third 
thereof  to  the  said  Albert  0.  Wurzback  during  the  term  of  his  natural  life." 
By  clauses  12,  18,  14,  and  15  it  is  provided  that,  if  Wurzback  should  survive^ 
the  daughter  and  her  issue,  he  should  have  the  entire  estate;  but,  should 
Julia  A.  or  her  issue  survive  him,  then  he  should  only  be  entitled  to  receive 
one-third  of  the  net  income  of  the  estate  during  his  natural  life,  and  the  es- 
tate itself  to  go  Julia  A.  and  her  issue  at  his  death,  the  said  Julia  A.  receiv-^ 
ing  the  net  income  of  the  entire  estate  during  her  natural  life,  the  whole  es-^ 
tate  to  go  to  her  issue  a4  her  death, 

A.  C.  Wurzback  alone  qualified  under  this  will,  and  letters  testamentaiy 
were  Issued  to  him  in  December,  1868,  by  the  orphans'  court  of  Erie  county, 
Pennsylvania.  He  never  qualified,  either  as  executor  or  trustee,  in  the  state^ 
of  Tennessee. 

On  February  26,  1872,  the  will  of  Mrs.  Biggs  was  probated  in  Shelby 
county,  Tennessee,  and  £.  M.  Heam  was  appointed  by  the  probate  court  of 
said  county  administrator  with  the  will  annexed  of  the  estate  in  Tennessee^ 
He  was  also  appointed  by  the  same  court,  August  6,  1872,  trustee  to  carry 
out  said  will.  At  the  time  of  her  death,  Mrs.  Biggs  owned  160  shares  of  the 
capital  stock,  of  $100  each,  aggregating  $16,000,  in  the  Memphis  Gas-Light 
Company,  a  corporation  chartered  by  the  state  of  Tennessee,  and  having  its 
situs  in  Memphis,  Tennessee.  The  gas  company  paid  dividends  to  Wurz- 
back until  Hearn  qualified  as  administrator,  when  Wurzback  demanded  that 
the  company  should  continue  to  pay  tilm  dividends,  and  issue  new  stock  to- 
him  in  lieu  of  that  which  he  then  held,  standing  on  the  books  in  the  name  of 
Mrs.  Margaret  A.  Biggs.  Hearn,  having  collected  dividends  on  the  stock  for 
awhile,  demanded  that  it  should  be  transferred  to  him,  as  administrator,  etc.- 
The  company  refused  to  issue  stock  to  either  of  them,  c^fter  an  examination 
of  the  will. 

On  March  18,  1872,  Julia  A.  Gaulkins  and  husband  filed  a  bill  in  the  chan- 
cery court  of  Shelby  county  against  Wurzback,  Hearn,  and  the  gas-light, 
company,  alleging  Wurzback's  waste  of  the  estate;  his  incompetency;  dissi- 
pated habits;  his  attempts  and  efforts  to  get  possession  of  the  siiid  stock,  and 
to  convert  it  to  his  own  use;  and  praying  for  the  appointment  cfa  trustee  in- 
Tennessee  to  take  charge  of  the  stock,  and  for  an  injunction  prohibiting  the 
gas-light  company  from  issuing  said  stock  to  Wurzback,  etc.,  which  said  in- 
junction was  duly  granted  and  served  on  said  company.  At  the  time  of  filing 
this  bill,  ntigation  was  pending  between  Mrs.  Caulkins  and  Wurzback  in  the 
orphans^  court  of  Erie  county,  Pennsylvania,  which  was  soon  afterwards 
settled  by  an  agreement  and  decree  therein,  by  which  Wurzback  was  to  assign 
his  trusteeshipof  Julia  A.  Caulkins  under  the  will  of  Mrs.  Biggs;  "and  agrees 
to  transfer  to  David  Olier,  of  Girard,  or  whomsoever  the  orphans'  court  of 
Erie  county  may  appoint  her  trustee,  89,000  of  the  stock  of  the  Memphis  Gas 
Company;  also  to  transfer  and  deliver  to  said  trustee  ten  thousand  dollars  of 
the  bonds  of  the  United  States,  and  certain  real  estate  in  Omaha,  Nebraska,, 
valued  at  fifteen  thousand  dollars;  the  said  Wurzback  to  retain  the  house  and 
lot  in  Girard  aforesaid,  valued  at  $10,000,  and  retain  $7,000  of  the  capital 
stock  of  the  gas  company  aforesaid.  *  «  «"  He,  the  said  Wurzback  is  to 
retain  the  trusteeship  of  the  property  retained  by  him,  and  reserves  all  of  his- 
rights  as  devisee  and  legatee  of  said  will  of  said  Margaret  Biggs.  The  said 
Julia  A.  Caulkins  relieves  the  said  Wurzback  from  all  claims  as  her  said  trus- 


Tenn.]  caulkins  v.  Memphis  gas-light  co.  289 

tee,  or  as  executor  or  guardian,  up  to  this  date.  The  said  Wurzback  is  to 
have  no  further  or  other  claim  on  the  income  o£  the  said  estate  than  the  house 
and  lot  in  Girard,  and  the  $7,000  of  Memphis  gas  stock,  during  the  life  of  the 
said  Julia  A.  Caulkins. 

And  on  the  same  day  a  decree  was  entered  on  said  agreement,  in  said  or- 
phans' court,  reciting  that  **the  parties  having  agreed  upon  terms  of  settlement 
and  partition  of  the  income  of  the  estate,  which  the  court,  after  due  consider- 
ation, decrees  to  be  just  and  equitable,  and  not  repugnant  to  the  will  of  the 
testatrix,  nor  the  law,  and  having  filcKl  his  resignation  of  his  trust  as  testa- 
mentary trustee  of  the  income  and  estate  of  the  said  Julia  A.  Caulkins.  the 
court  accepts  his  said  resignation,  and  appoints  David  Olier,  of  Girard,  in  said 
county,  trustee  of  that  portion  of  said  estate  and  income  belonging,  by  the 
terms  of  said  settlement,  to  Julia  A.  Caulkins ;  and  the  said  A.  C.  Wurzback 
to  remain  trtistee  of  that  portion  of  the  estate  given  to  him  by  the  terms  of 
said  agreement;  and  that  the  said  agreement  filed  as  aforesaid  shall  constitute 
a  part  of  this  decree;  and  that  the  same,  and  every  portion  thereof,  shall  be 
specifically  performed,  and  carried  out  according  to  its  true  intent  and  mean- 
ing." 

We  have  been  thus  elaborate  in  the  quotations  from  the  agreement  and 
decree,  for  the  reason  that  the  same,  together  with  other  parts  of  the  record 
from  the  orphans'  court  of  Erie  county,  Pennsylvania,  were  brought  to  the 
knowledge  of  the  defendant  company,  by  being  filed  on  the  sixth  day  of  De- 
cember, 1872,  in  the  chancery  court  of  Shelby  county,  in  the  said  cause  therein 
pending,  of  Caulkins  v.  Wurzback,  and  made  the  basis  of  the  decree,  which 
Is  now  set  up  by  the  gas  company  as  a  conclusive  answer  to  the  question  of 
Its  liability  to  the  complainants  in  this  suit. 

This  decree  of  said  chancery  court  of  Shelby  county  is  as  follows:  "It  ap- 
pearing that  all  matters  in  dispute  between  the  complainants  Caulkins  and 
wife  and  defendant  Wurzback  have  been  settled  by  agreement  of  the  parties, 
and  that  under  said  agreement  defendant  Wurzback  has  resigned  as  trustee 
of  complainant  Julia  A.  Caulkins,  and  David  Olier,  of  Erie  county,  F^., 
has  been  appointed  by  the  orphans'  court  of  said  county,  Pa.,  trustee  for 
said  Julia  in  his  place  and  stead.  It  further  appears  by  their  agreement,  con- 
firmed by  the  decree  of  said  Pennsylvania  court,  all  the  assets  of  the  estate 
of  Margaret  A.  Biggs,  dec'd,  in  the  hands  of  said  Wurzback,  (who  is  her 
executor  duly  appointed  and  qualified  under  the  laws  of  Pa.,  where  she  re- 
sided at  the  time  of  her  death,)  have  been  divided,  or  agreed  to  be  divided* 
between  said  Julia  A.  Caulkins  and  said  A.  C.  Wurzback,  according  to  the 
directions  of  the  will  of  said  Margaret  A.  Biggs;  that  among  other  assets 
there  came  to  the  hands  of  said  Wurzback,  In  the  state  of  Pennsylvania,  cer- 
tificates for  sixteen  thousand  dollars  of  stock  in  the  Memphis  Gas-Light  Com- 
pany, which,  by  the  agreement  and  settlement  between  the  parties  aforesaid, 
is  to  be  divided,  and  nine  thousand  dollars  of  it  held  by  said  Olier  as  trustee 
for  said  Julia  A.  Caulkins,  and  the  remaining  seven  thousand  dollars  to  be 
held  by  said  Wurzback  in  his  own  right,  and  for  his  own  benefit,  but  the 
shares  of  both  to  be  held  according  to  the  provisions  of  tfie  will  of  said  Mar- 
garet A.  Biggs,  dec'd.  *  *  *  Onmotion,  therefore,  the  attachment  herein 
is  discharged,  and  the  injunction  dissolved,  and  decree  modified,  so  as  to  pei^ 
mit  said  Wurzback,  as  Pennsylvania  executor,  to  surrender  to  the  Memphis 
Gas-Light  Company  said  certificates  of  stock,  and  take  out  new  certificates  of 
stock  so  as  to  divide  the  same  according  to  said  agreement  of  division  made 
by  the  parties;  and  said  gas-light  company  is  hereby  directed  and  required, 
upon  the  surrender  of  the  old  certificates,  to  issue  new  ones,  seven  thousand 
dollars  to  said  Wurzback  in  his  own  right,  and  nine  thousand  dollars  inform, 
so  that  he  can  deliver  or  tranter  the  same  to  said  Olier,  as  trustee  for  com- 
plainant, Julia  A.  Caulkins.  It  is  further  ordered  that  defendant  E.  M. 
Hearn  pay  the  dividends  collected  by  him,  after  paying  costs,  according  to  the 
v.4s.w.no.5 — 19 
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agreement  of  the  parties,  two-thirds  to  said  Olier,  trustee,  for  coraplainant 
Julia  A.  Caulkins,  and  one-third  to  said  Wurzback  or  his  order.  A  copy  of 
this  order  will  be  immediately  served  on  the  Memphis  Gas-Light  Company, 
and  charged  in  the  costs  of  the  cause;  and  all  other  matters  are  reserved." 

A  copy  of  this  decree  was  served  upon  the  gas  company,  which  copy  was 
preserved,  and  is  shown  to  be  still  in  the  possession  of  the  company,  attached 
to  the  stock-books,  together  with  the  following  communication: 

*' Memphis,  Tenn.,  December  10,  1872. 

*^ Memphis  Gas-Light  Co. :  Issue  new  certificates  for  these,  as  follows:  7 
thousand  dollars  in  name  of  Albert  0.  Wurzback,  as  devisee  under  the  will  of 
Margaret  A.  Riggs,  dec'd;  and  9  thousand  dollars  in  the  name  of  David  Oiler, 
trustee  for  Julia  A.  Caulkins,  devisee  under  the  will  of  Margaret  A.  Biggs, 
dec*d.    Deliver  to  me  only.  Chas.  Kortrecht,  Atty .  for  Parties. " 

Thereupon,  the  original  certificates  held  in  the  name  of  Mrs.  Riggs  being 
surrendered,  the  company  issued  89,000  of  new  stock  to  said  Olier,  trustee, 
and  S7,000  certificate  to  Albert  C.  Wurzback,  devisee  under  the  will  of  Mar- 
garet A.  Riggs,  deceased.  This  new  certificate  of  stock  for  87,000,  so  issued 
to  Wurzback,  devisee  under  the  will  of  Margaret  A.  Riggs,  deceased,  recites 
on  its  face  that  it  is  ** transferable  only  on  the  books  of  this  company."  This 
certificate  bears  date,  and  was  issued,  on  the  twenty-fourth  December,  1872; 
and  on  the  twenty-eighth  day  of  January,  1878,  a  final  decree,  was  entered  in 
said  cause  of  CatUkhis  v.  Wurgback,  Heam,  and  the  Qas  Co.^  pending  in 
the  chancery  court  of  Shelby  county,  wherein,  after  reciting  that  it  has  been 
made  to  appear  to  the  court  that  the  816,000  of  gas  stock,  attached  and  de- 
scribed in  said  cause,  has  been  divided  up  according  to  the  agreement  of  the 
parties  and  the  orders  of  this  court,  and  reciting  that  Hearn,  as  administra- 
tor and  trustee,  has  fully  paid  out  the  82,560  of  dividends  on  said  stock  collected 
by  him  pending  his  administration  and  trusteeship  according  to  the  agreement 
of  the  parties  and  the  decree  thereon,  to- wit,  two-thirds  to  David  Olier,  trustee 
for  complainant  Julia  A.  Caulkins,  and  one-third  to  defendant  Wurzback,  and 
after  reciting  that  there  are  no  further  duties  to  be  performed  by  said  Hearn, 
trustee,  in  consequence  of  which  he  and  his  sureties  are  discharged,  said  de- 
cree concludes  as  follows:  "And  it  appearing  that  the  object  of  this  suit 
has  been  accomplished,  and  nothing  further  remains  to  be  done  herein,  this 
suit  is  hereby  dismissed  and  ended,  according  to  the  agreement  and  compro- 
mise made  by  the  parties  in  interest,  and  filed  herein, — all  of  which  is  finally 
ordered  and  decreed." 

So  far  there  has  nothing  been  done  upon  which  any  liability  of  the  company 
can  be  predicated.  It  has,  up  to  this  time,  recognized  its  duty,  and  faithfuUy 
discharged  it.  We  find  that  the  company  refused  to  cancel  the  old  certificates 
in  the  name  of  Mrs.  Riggs,  remained  neutral  in  the  struggle  over  the  stock, 
and  only  acted  when  and  as  directed  by  the  court. 

As  indicative  of  a  further  purpose  to  continue  the  performance  of  its  duty 
to  its  stockholders,  it  made  and  preserved,  as  we  have  seen,  a  easeful  record 
of  the  manner  in  which  the  original  816,000  of  stock  had  been  surrendered, 
and  of  the  division  and  reissue  of  the  same,  not  only  showing  on  the  face  of  the 
new  certificates  that  89,000  was  issued  to  Olier,  trustee  for  Mrs.  Caulkins,  and 
87,000  to  Albert  C.  Wurzback.  devisee  under  the  will  of  Margaret  A..  Riggs, 
deceased,  but  showing  the  exact  language  on  the  stub  of  the  stock-book,  and 
number  of  the  certificate,  that  we  find  on  the  face  of  the  certificate, — "devisee 
under  the  will  of  Margaret  A.  Riggs,  dec^d."  And,  in  addition  to  this,  they 
attach  to  the  stock-book  the  canceled  stock,  and  the  copy  of  the  decree  of  the 
court,  and  the  original  of  the  letter  of  injjtruction  from  Charles  Kortrecht. 

Let  us  resume  the  history  of  the  87,000  certificate.  It  seems  to  have  re- 
mained in  the  possession  of  Wurzback,  in  Pennsylvania.  He  in  the  mean 
time  collected  the  semi-annual  dividends  thereon,  until  November,  1876,  when 
he  signed  his  name  as  follows,  "A.  C.  Wurzback,"  without  ^ore,  to  the 
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blank  power  of  attorney  for  the  transfer  of  the  stock,  printed  upon  the  back 
of  the  certiflcate,  and  sent  the  same  to  his  friend,  James  S.  Wilkins,  at  Mem- 
phis, with  request  to  sell  same,  and  remit  proceeds  to  him  in  Pennsylvania. 

Wilkins  called  at  the  principal  office  of  the  company,  and  asked  if  it  was  all 
right,  and  if  he  could  sell  and  transfer  the  same,  and  says  he  was  told  by  the 
secretary  that  it  was  all  right;  whereupon  he  placed  same  in  the  hands  of  B. 
Kichmond,  a  broker  at  Memphis,  with  instructions  to  sell.  Richmond  found 
a  purchaser  in  the  person  of  the  defendant  Bossl  for  $8,000  of  the  dtock,  and 
thereupon  the  secretary  of  the  company  filled  up  in  his  own  handwriting  the 
blank  power  of  attorney  on  the  back  of  the  87,000  certificate,  so  as  to  miike  it 
read:  « 

^For  value  received,  I  hereby  authorize  Jas.  S.  Wilkins  to  transfer  to  J.  B. 
A.  Rossi  thirty  shares,  and  to  James  S.  Wilkins  forty  shares,  of  the  capital 
stock  of  the  Memphis  Gas-Light  Company,  on  the  books  of  said  company. 

"Witness  my  hand  this  twenty-first  day  of  November,  1876. 

[Signed]  "A.  C.  Wubzback. 

"Attest.    James  S.  Wilkins. " 

Whereupon  the  company  issued  a  new  certificate  for  $3,000  in  the  name  of 
J.  B.  A.  Rossi,  and  delivered  same  to  the  broker,  Richmond,  who  carried 
same  to  the  purchaser,  Rossi.  Rossi  never  saw  the  Wurzback  certificate, 
never  knew  whose  stock  he  was  purchasing,  but  merely  contracted  to  pur- 
chase of  Richmond  ^,000  of  stock,  and  paid  for  it  when  the  latter  delivered 
to  him  an  original  certificate  for  the  amount  named,  issued  directly  by  the 
company  to  him. 

It  is  abundantly  established  that  Rossi's  purchase  was  in  good  faith,  for 
value,  without  any  notice.  Clearly,  therefore,  there  can  be  no  recovery 
against  Rossi.  Chfirry  v.  Frout,  7  Lea,  1;  Comick  v.  Richards^  3  Lea,  1. 
If  Rossi  were,  in  any  view  of  the  case,  liable  to  these  complainants,  the  gas 
company  would  unquestionably  be  responsible  to  him.  BankY.  Lanier,  11 
Wall.  369;  New  York  ^  N.  H.  R.  Co,  Y.Schuyler,  34  N.  Y.  30;  Telegraph 
Co.  V.  Davenport,  97  U.  S.  369. 

As  to  the  remaining  $4,000  of  the  stock  involved  herein,  the  gas  company 
issued  a  new  certificate  to  James  S.  Wilkins,  in  his  own  name,  for  that  amount. 
The  proof  shows  that  this  was  done  to  facilitate  the  sale  and  transfer  of  the 
stock  by  Wilkins,  who  subsequently  sold  and  transferred  same  to  other  parties, 
who  are  not  sued.  Wilkins  acted  throughout  as  the  friend  and  agent  of  Wurz- 
back in  his  sale  of  the  stock,  with  no  benefit  or  profit  to  himself.  The  ques- 
tion of  his  liability  will  not  be  considered  sepai*ately  from  that  of  the  company. 

That  a  corporation  is  charged  with  many  of  the  duties  of  a  trustee  towards 
its  stockholders;  that  it  is  bound  to  exercise  proper  care  and  diligence  in  pro- 
tecting the  title  of  a  cestui  que  trust,  or  equitable  or  beneficial  owner;  and  that 
it  is  responsible  for  any  injury  sustained  by  its  negligence  or  misconduct, — 
are  propositions  so  well  established  as  not  to  require  any  discussion.  We  con- 
tent ourselves,  therefore,  with  a  mere  reference  to  some  of  the  many  cases 
familiar  to  the  profession :  Perry,  Trusts,  J  242 ;  Lowry  v.  Commercial  Bank, 
Taney,  310;  Bayard  v.  Farmers^  Bank,  5^  Fa.  St.  232;  Stewart  v.  Fireman's 
Ins,  Co.,  53  Md.  564;  Loring  v.  Salisburry  Mills,  125  Mass.  150;  Shaw  v. 
i^f^encer,  100  Mass.  382:  Duncan  v.  Jaudon,  15  Wall.  165;  Mor.  Corp.  §  181; 
Field,  Corp.  S  116;  and  the  late  case  from  this  court  of  Covington  v.  Ander- 
son,  16  Lea,  314. 

Knowledge  of  the  contents  of  a  will  on  the  part  of  a  corporation  is  presumed 
by  law  from  its  knowledge  of  the  fact  that  there  is  a  will,  upon  the  terms  of 
which  the  title  to  its  stock  is  made  to  depend;  and  especially  is  this  so  where 
the  company  has  taken  up  and  canceled  stock  standing  on  its  books  in  the 
name  of  the  testator,  and  issued  in  lieu  thereof  other  stock,  in  terms  referring 
on  its  face  to  such  will.  A  corporation  whose  stock  is,  as  in  this  case,  trans- 
ferable only  on  the  books  of  the  company,  is  made  the  custodian  of  the  shares. 
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and  is  clothed  with  power  to  protect  the  rights  of  its  shareholders  from  un- 
authorized transfers.  With  this  potoer  there  exists  the  duty  that  rests  upon 
all  trustees  to  protect,  so  far  as  the  exercise  of  proper  diligence  and  care  «in 
do  so,  the  interests  of  the  cestui  que  trust,  and  it  must  respond  in  damages 
for  any  injury  sustained  in  consequence  of  its  negligence  or  misconduct.  In- 
deed, the  general  propositions,  as  stated,  are  not  controverted  by  the  learned 
counsel  for  the  defendant  company. 

The  defense  made  for  the  company  is  that  '*the  change  of  the  original-cer- 
tificate, and  the  issue  of  the  new  one  for  87,000,  was  authorized  by  the  chan- 
cery court,  and  that  Wurzback  was  then  clothed  with  the  entire  title**  in  his 
own  right,  "and  that,  if  any  wrong  has  been  done,  it  was  in  1872,  when  the 
original  certificates  were  canceled,  and  not  in  1876,  when  the  reissue  of  the 
stock  was  made  to  Kossi  and  to  Wilkins;"  that  the  company  acted  solely  in 
obedience  to  this  decree,  and  that  the  words,  "devisee  under  the  will  of  Mar- 
garet A.  Biggs,  deceased,"  was  only  a  derangement  of  title,  and  in  no  way  dif- 
fered in  legal  effect  from  a  transfer  to  him,  or  a  certificate  in  his  name  simply, 
i.  e.f  "in  his  own  right,"  in  either  case. 

With  this  contention  we  are  unable  to  agree.  In  our  view,  the  wrong  re- 
sulting in  the  injury  complained  of  was  not  done  in  1872.  The  decree  of  the 
chancery  court  did  not  have  the  effect  to  abrogate  the  terms  of  the  will,  and 
was  not  so  intended  nor  understood  by  the  paries.  The  gas  company,  itself 
a  party,  did  not  so  understand  it',  as  is  shown  by  the  manner  in  which  it  is- 
sued the  stock  at  that  time.  Ignorance  of  law  or  fact  cannot,  under  the  proof 
i  n  this  case,  be  in  vol ved  on  behalf  of  the  company .  As  a  party  to  the  chancery 
court  suit,  it  had  before  it  the  agreement  made  in  Pennsylvania,  and  the  de- 
cree thereon  in  the  orphans'  court  in  the  state,  which  informed  it  that  the 
controversy  then  pending  between  Julia  H.  Oaulkins  and  A.  G.  Wurzback  was 
compromised  only  to  the  extent  of  Wurzback  resigning  the  office  of  testa- 
mentary trustee  as  to  two-thirds  of  the  property  then  held  by  him  under  the  will 
of  Mrs.  Riggs,  and  he  *' retaining  the  trusteeship'*  as  to  the  other  one-third. 
While  he  had  been  trustee  for  the  whole,  two-thirds  of  the  income  only  was 
to  go  to  Mrs.  Gaulkins,  and  one-third  to  him.  In  order  to  make  effectual  his 
surrender  of  the  office  of  trustee  as  to  Mrs.  CatUkins,  he  turned  over  to  David 
Olier,  the  new  trustee,  two-thirds  of  the  corpus  of  the  property,  to- wit,  89,000 
of  the  gas  stock,  810,000  of  United  States  government  bonds',  and  815,000  of 
lands  in  Kebraska;  making  834,000;  he  retaining  one-third,  to-wit,  87,000  of 
the  gas  stock,  and  the  house  in  Girard,  Pennsylvania,  at  810.000,  m^ing 
817,000.  The  entire  property  was,  by  express  terms,  to  remain  under  the 
dominion  of  the  wiU,  both  as  to  corpus  and  income.  The  only  change  was 
that  Olier  was  trustee  for  Mrs.  Gaulkins^  share,  and  Wurzback  was.  in  the 
language  of  the  agreement,  ''to  retain  tTie  trusteeship  of  the  property  retained 
by  him,"  and,  in  the  language  of  the  decree,  "to  remain  trustee  of  that  por- 
tion of  the  estate;"  and  again  with  this  agreement  and  decree  filed  in  our 
chancery  court,  with  our  court  assuming  merely  to  enter  a  decree  in  con- 
formity therewith,  referring  to  the  division  of  this  gas  stock,  concludes  with 
this  language:  "But  the  shares  of  both  to  be  held  according  and  subject  to 
the  provisions  of  tTie  will  of  said  Margaret  A.  Biggs,  dec'd." 

How  can  it  be  possible,  and  upon  what  rules  of  construction  can  it  be  said, 
that  the  use  of  the  words,  "in  his  own  right,"  are  to  override  the  provisions 
of  the  will,  overturn  the  express  stipulations  of  the  agreement  and  decree, 
and  render  nugatory  the  proviso  immediately  folio  wing  the  supposed  magical 
words.  The  office  of  a  proviso  is  to  restrict  and  qualify  what  has  gone  be- 
fore. As  if  anticipating  that  the  words,  "in  his  own  right,"  might  be  mis- 
leading, or  apparently  contradictory  of  the  preceding  terms  of  the  agreement, 
the  decree  carefully  foUows  the  use  of  such  words  with  the  proviso,  "&uf  the 
shares  of  both  [i.  e„  of  both  trustees]  to  be  held  according  and  subject  to 
the  provisions  of  the  will,"  etc.    Surely  it  is  asking  too  much  when  called  on 
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to  give  tbe  oonstrucfcion  of  this  decree  as  contended.  As  already  said,  the 
company  itself,  when  it  came  to  obey  the  direction  in  the  decree  to  issue  this 
$7,000  of  stock  to  Wurzback  in  his  own  right,  did  not  then  construe  these 
words  as  now  contended  for.  They  did  not  issue  it  to  him  "  in  his  own  right, " 
but  they  used  the  words,  "devisee  under  the  will,"  etc.;  thus  very  properly 
putting  an  ear-mark  upon  the  stock  that  was  well  calculated  to  have  defeated 
its  negotiability,  and  preserve  it  for  the  beneficiaries  under  the  will  after  the 
falling  in  of  the  life-estate  of  Wurzback. 

It  is  worthy  of  note  that  this  stock, — ^that  is,  this  certificate, — thus  ear- 
marked, was  never  sold  and  transferred  to  a  purchaser.  Before  it  could  be 
sold  or  transferred,  the  old  certificate  was  taken  up  and  canceled  by  the  com- 
pany, thus  actively  assisting  in  the  breach  of  trust  which  it  was  manifest  that 
Wurzback  was  attempting.  It  is  remarkable  that  the  company,  with  its 
knowledge  of  the  will,  and  of  all  the  proceedings  thereunder,  should  have 
canceled  this  stock,  and  issued  new  certificates  in  its  stead,  for  the  avowed 
purpose,  as  stated  by  Wilkins,  of  enabling  him  to  sell  the  stock  for  Wurzback ; 
the  company  not  only  removing  any  doubts  which  tlie  form  of  the  certificate 
had  erected  in  the  mind  of  Wilkins  as  to  the  right  of  Wurzback  to  sell,  but 
the  secretary  himself  filling  up  the  blank  power  of  attorney  that  was  signed 
by  Wurzback;  and  it  would  seem  that  the  secretary  also  ftlled  up  the  date  of 
the  power  of  attorney,  as  it  is  dated  November  21,  1876,  the  very  day  that 
the  books  of  the  company  show  the  issuance  of  the  substituted  stock  to  Hossi 
and  Wilkins.  The  fact  that  the  secretary  says  he  consulted  the  legal  adviser 
of  the  company,  if  the  fact  be  that  way,  can  furnish  no  protection  to  the  com- 
pany, where,  with  knowledge  of  the  trust,  it  enabled  and  aided  the  trustee  to 
fraudulently  dispose  of  the  stock.  There  is  no  evidence  as  to  what  facts  were 
communicated,  or  what  records  were  exhibited,  to  the  attorney,  upon  which 
he  based  his  opinion  and  advice.  The  company's  knowledge  was  independent 
of  the  attorney's,  and,  with  or  without  his  advice,  it  acted  at  its  peril.  Cov- 
ington V.  Anderson,  16  Lea,  314. 

There  has  been  no  conduct  of  the  complainants  that  would  bring  the  case 
within  the  principle  of  acquiescence  or  enc«'»uragement,  such  as  would  estop 
them  from  holding  the  defendant  liable,  under  the  cases  of  O^ Brian  v.  Weld, 
92  U.  S.  81-85,  and  Stoain  v.  Seamens,  9  Wall.  254,  274,  cited  by  counsel. 
The  complainants  have  had  no  connection  whatever  with  the  cancellation  of 
the  $7,000  certificate,  nor  with  the  issuance  of  the  stock  to  Rossi  and  Wil- 
kins; and,  as  we  have  already  seen,  there  is  nothing  in  the  suit,  resulting  in 
the  decree  of  compromise,  done  or  suffered  by  the  complainants,  that  can  ex- 
cuse the  defendants  from  the  liability  which  the  well-settled  principles  of  law 
Impose  upon  it. 

When  the  large  amount  of  corporate  securities  held  in  trust  throughout 
the  country,  for  a  class  of  beneficiaries  who  are  generally  dependent  entirely 
upon  the  fidelity  and  diligence  of  the  corporations  issuing  same,  are  consid- 
ered, courts  of  equity  will  not  be  eager  to  condone  negligence,  nor  to  put  a 
premium  upon  infidelity.  This  court  certainly  has  no  inclination  to  depart 
from  the  well-defined  principles  applicable  to  such  cases,  and  upheld  by  the 
undeviating  current  of  authority. 

The  result  is  that  the  decree  will  be  reversed,  the  exceptions  to  the  report 
of  the  referees  sustained,  and  decree  here  for  complainants,  declaring  them 
entitled  to  the  value  of  the  stock,  not  at  the  time  of  the  conversion,  but  at 
the  date  of  the  death  of  the  life-tenant,  A.  C.  Wurzback,  with  interest  from 
that  date.  The  cause  will  be  remanded  for  the  purpose  of  taking  the  account 
herein  ordered,  and  further  proceedings  in  accord  with  this  opinion.  Upon 
the  ascertainment  of  the  amount,  the  money  will  be  paid  into  court,  and  a 
trustee  wiJl  be  appointed,  with  good  and  suflioient  bond,  and  security  to  be 
approved  by  the  chancellor,  conditioned  to  administer  the  same  according  to 
the  terms  of  the  will  of  Margaret  A.  Biggs,  deceased,  under  tbe  direction  and 
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The  appellee,  Thomas  Greenwade,  Jr.,  sold  to  the  appellant  a  tract  of  1,577 
acres  of  land,  for  which  he  paid  all  the  purchase  money  except  $4,098»  and 
for  that  sum  two  notes  were  executed,  payable  at  different  periods.  A  con- 
veyance was  made  and  recorded,  in  which  a  lien  was  retained  for  the  unpaid 
purchase  money.  This  action  was  instituted  to  enforce  the  lien  on  the  land 
conveyed.  The  appellant  filed  an  answer,  alleging  a  deficit  in  the  land  of  sev- 
eral hundred  acres,  and,  if  the  statements  of  the  answer  are  true,  reduces  the 
amount  of  each  payment  to  less  than  $1,500.  The  court  below  rendered  a 
judgment  for  this  amount,  and  left  the  question  of  the  deficit  to  be  thereafter 
ascertained. 

We  perceive  no  objection  to  this  judgment,  so  far  as  it  affects  the  appellant, 
as  it  compels  him  to  pay  for  the  land  only  that  by  his  answer  he  admits  is  in 
his  possession.  Thomas  Greenwade,  Jr.,  had  purchased  this  land  of  his  father, 
and  was  in  the  possession  when  he  sold  to  the  appellant.  It  seems  that  his 
father  owned  a  large  tract  of  land  in  the  county  where  this  land  sold  appel- 
lant is  located,  and  that,  after  his  death,  the  heirs  of  the  father  (Thomiis  Green- 
wade, Sr.)  sold  and  conveyed  this  large  body  of  land  to  the  appellant  and  others 
for  the  sum  of  $18,000.  The  land  sold  by  the  appellee  to  the  appellant  was 
not  Included  in  this  sale.  When  the  large  tract  of  land  was  purchased  by  the 
appellee  and  others  from  the  heirs,  it  appears  that  h  petition  in  equity  had 
been  filed  for  a  settlement  of  the  estate  of  Thomas  Greenwade,  Sr.,  and,  his 
personalty  being  insufllcient  to  pay  the  debts,  the  land  was  sought  to  be  sub- 
jected to  their  payment.  To  obviate  the  trouble  the  purchaser  might  have 
in  acquiring  the  title  as  against  the  claims  of  creditors,  the  appellant  and 
those  purchasing  with  him,  by  an  agreement  with  the  heirs,  deposited  $12,- 
000  in  bank,  to  be  applied  to  the  payment  of  the  debts  when  ascertained,  and 
executed  their  notes  for  the  balance.  An  action  was  instituted  by  the  heirs 
on  the  purchase-money  notes  due  on  this  large  purchase,  to  which  various  de- 
fenses were  set  up,  and  among  them  that  there  was  a  large  deficit  in  that  sale, 
and  that  much  of  the  land  was  in  the  adverse  possession  of  others  at  the  date 
of  the  purchase;  also  that  the  money  deposited  in  the  bank  was  not  sufficient 
to  pay  the  debts;  that  the  heirs  were  insolvent,  and  had  covenanted  that  they 
had  title  and  were  in  fact  seized  of  the  land  in  the  actual  possession  when  the 
sale  was  made;  that  there  was  a  breach  of  the  covenant,  for  the  reason  that 
much  of  the  land  was  held  by  others  under  an  adverse  title,— a  fact  known  to 
the  vendors,  and  unknown  to  the  appellant  and  others  when  they  purchased. 
The  appellant,  in  his  answer  to  the  present  action,  attempts,  by  a  general 
averment,  to  make  the  answer  of  himself  and  others,  in  the  suit  for  the  large 
tract  of  land,  a  part  of  his  answer  in  the  present  action,  with  a  view  of  con- 
solidating the  two  cases.  The  present  action  is  independent  of  the  other,  and, 
in  making  the  defense,  it  was  necessary  to  make  It  complete;  and  the  mere 
reference  to  what  had  been  pleaded  in  some  other  case  could  not  make  the  de- 
fense good  in  the  present  action,  without  pleading  specially  the  facts  consti- 
tuting the  defense.  There  is  no  allegation  of  insolvency  on  the  part  of  the 
appellee  in  this  case;  and,  if  there  was,  the  appellant  admits  tha^t  he  is  in  the 
possession  of  the  land  sold  him,  and  cannot  question  his  title,  as  it  seems  to 
be  perfect,  except  so  far  as  the  deficit  is  concerned  in  the  number  of  acres. 

It  is  alleged  that  the  boundary  of  land  conveyed  by  the  father  to  the  son 
embraces  more  land  than  the  father  intended  to  convey,  but,  if  this  be  true, 
the  appellant,  as  purchaser,  has  entered  into  the  possession,  and  holds  a  deed, 
and  no  one  is  attempting  to  disturb  his  possession  or  title.  The  fact  is  that 
the  amount  deposited  in  bank,  with  the  amount  owing  by  the  appellant  and 
others  on  the  large  purchase,  is  ample  indemnity  to  the  appellant,  and  there  is 
no  reason  why  the  judgment  as  rendered  should  not  be  enforced.  If  the  an- 
swer of  the  appellant  is  regarded  as  good  as  to  the  present  action,  it  stops  the 
coercion  of  any  of  the  purchase-money  notes  on  either  sale  until  the  entire 
litigation  is  ended.    If  the  contract  for  the  larger  tract  of  land  is^escinded  or 
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knowledge.  This  court  has  therefore  held  that  the  cause  of  action  shall  be 
deemed  to  have  accrued,  and  the  limitation  to  commence  running,  at  a  time 
when,  by  the  exercise  of  ordinary  diligence,  the  discovery  of  the  fraud  ought 
to  have  been  made;  and,  while  the  recording  of  the  conveyance  may  not  be 
constructive  notice  to  prior  creditors,  it  is  a  circumstance  which  it  is  proper 
to  consider  in  determining  when  the  discovery  might  have  been  made." 

And  in  Ztickay's  AdmW  v.  Hicka,  decided  April  1, 1886,  the  same  rule  was 
adhered  to;  the  following  language  being  used:  "When,  in  an  action  for  re- 
lief on  the  ground  of  fraud,  the  defendant  relies  on  the  five-years  statute  of 
limitation,  and  shows  that  the  fraud  was  perpetrated  more  than  five  years 
before  the  action  was  instituted,  the  plea  must  prevail,  unless  it  is  avoided 
by  a  replication  showing  that  the  action  was  brought  within  five  years  after  the 
discovery ;  and  the  burden  of  showing  that  fact  is  on  the  plaintiff.  But  it  is  not 
sufiicient  for  the  plaintiff  to  show  that  the  action  was  brought  within  ^yq 
yeai-s  after  the  discovery  of  the  fraud.  He  must  establish  a  state  of  facts 
showing  that  he  could  not  with  ordinary  diligence  have  discovered  the  fraud 
until  within  five  years  before  the  action  was  instituted." 

Tested  bj  the  rule  of  pleading  adopted  in  these  cases,  we  do  not  think  the 
reply  of  appellant  contains  such  a  statement  of  facts  as  to  avoid  the  statutory 
bar  of  five  years  pleaded  in  answer,  and  supported  by  the  facts  of  this  case; 
for  the  language  of  the  reply  is  simply  that  neither  he  nor  his  assignors  had 
notice  or  knowledge  of  said  pretended  deed  till  within  the  last  five  years. 
More  than  eight  years  had  elapsed  when  the  action  to  set  aside  the  deed  was 
instituted;  and  according  to  neither  the  policy  of  the  law,  nor  the  doctnne 
held  by  this  court,  can  it  be  regarded  sufficient  to  avoid  the  statutory  bar  of 
five  years  to  allege  merely  the  plaintiff  did  not  have  notice  of  the  deed. 

There  is  nothing  in  the  case  of  Ward  v.  Thomas,  8  £y.  452,  inconsistent 
with  this  ruling;  it  being  there  decided  that  the  recording  of  the  deed  was 
not  to  be  regarded  as  actual  notice  of  the  fraud. 

It  seems  to  us  that,  as  the  reply  did  not  contain  a  statement  of  facts  suffi- 
cient to  avoid  the  statute  of  limitation,  the  appellee's  defense  to  the  action 
must  be  held  suOlGient.    Wherefore  the  petition  for  rehearing  is  overruled. 


EussELL  and  othei-s  v.  Greenwade,  Jr. 
{Court  of  AppeaJt  of  Kentucky,    May  7,  1887.) 

1.  Vendob  AifD  Vendee— Burr  fob  Price— Deficit  in  Land— Judgment. 

In  an  action  by  the  vendor  of  land  against  the  vendee,  upon  the  notes  given  for 
the  purchase  money,  the  vendee  defended  on  the  grouna  that  there  was  a  de- 
ficiency in  the  nam ber  of  acres  conveyed.  Held,  that  a  judgment  for  the  price  of 
so  mnch  of  the  land  as  the  vendee  admits  he  is  in  possession  of^  and  reserving  the 
question  of  deficit  to  be  afterwards  determined,  is  not  erroneous. 

2.  Pleasing — Answeb — Defense  in  Independent  Suit — Refebenoe  to. 

When  this  action  was  brought  another  suit  was  pending,  to  which  the  vendee 
was  a  party,  involving  the  right  to  recover  on  the  purchase-money  notes  of  another 
tract,  and  in  his  answer  in  this  action  he  attempted,  by  a  general  allegation,  to 
make  hia  answer  in  that  suit  a  part  of  his  answer  in  this,  with  a  view  to  consolidate 
ing  the  two  oases.  Beld  that,  as  the  two  cases  are  independent  of  each  other,  his 
defense  in  this  action  must  be  complete  in  itself,  and  a  mere  general  reference  to 
what  had  been  pleaded  in  the  other  case  could  not  make  such  matter  part  of  the  de- 
fense in  this. 

Appeal  from  circuit  court»  Menifee  county. 

Thos.  Turner  it  Son,  for  appellants.    Wood  df  Day,  for  appellee. 

P&TOB,  C.  J.  This  record  is  in  such  a  confused  condition  that  it  has  re- 
quired much  labor  to  understand  it,  and  would  be  condemned  but  for  the  sug- 
ffestion  by  counsel  on  each  side  that  it  is  impossible  to  obtain  ar  better  one. 
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considerable  estate,  both  real  and  personal,  the  former  amounting  in  value  to* 
more  than  this  dower  claim,  and  which  affords  her  a  competent  livelihood. 

It  appears  that  prior  to  May  19, 1862,  her  husband  and  G.  F.  Thomas  were^ 
as  partners,  largely  engaged  in  farming,  buying  and  selling  stock,  and  trans- 
acting whatever  was  necessary  to  such  business.  The  answer  avers  that  they 
owned  the  two  tracts  of  landin  which  she  now  claims  dower  as  partners,  and 
used  it  for  their  partnership  purposes.  This  is  denied,  it  being  asserted  upon 
her  part  that  they  were  merely  joint  owners.  If  real  property  be  purchased 
with  partnership  means,  and  used  for  partnership  purposes,  it  is  treated  ia 
equity  as  held  by  the  partners  in  trust  for  the  firm,  subject  to  the  same  rules 
as  apply  to  paitnership  personal  property,  and  liable  to  the  debts  of  the  firm, 
and  the  claims  of  the  partners  inter  se.  This  is  so  whether  the  title  be  vested 
in  one  or  all  of  the  members  of  the  firm.  It  does  not  satisfactorily  appear » 
however,  that  this  character  had  been  impressed  in  any  way  upon  this  land. 
There  is  no  oral  testimony  upon  this  subject;  and  the  wording  of  the  deeds* 
and  form  of  the  notes  which  were  executed  for  the  deferred  payments,  leave 
it  a  matter  of  doubt  whether  the  purchase  was  by  G.  F.  and  A.  Thomas  as 
partners,  or  merely  as  joint  owners. 

It  appears,  however,  that  Bobert  Lee,  through  whom  the  appeUants, 
Pepper  and  Laughlin,  derive  title,  purchased  the  land  subject  to  the  appel- 
lee's potential  right  of  dower.  In  fact,  the  appellant  Pepper  simply  stepped 
in,  and  took  the  bid  of  Lee  as  to  so  much  of  the  land  as  the  latter  obtained. 
G.  F.  and  A.  Thomas  became  involved,  and  in  1862  made  an  assignment  of 
all  their  property,  much  of  which  was  undoubtedly  held  by  them  aa  partners^ 
to  trustees  for  the  payment  of  their  debts.  The  deed  was  a  joint  one,  but 
executed  in  their  individual  names.  It  conveyed,  among  other  property,  the 
land  in  which  the  appellee  now  claims  dower;  her  husband  having  died  in  1888. 
In  it  her  right  to  dower  was  expressly  recognized,  and  the  land  conveyed  sub- 
ject to  it.  The  trustees  under  the  deed  brought  an  action  to  sell  the  trust 
property,  and  to  settle  the  trust.  The  petition  recognized  and  admitted  the 
contingent  right  of  the  appellee  to  dower,  and  asked  that  its  value  be  ascer- 
tained and  paid  to  her,  in  order  that  a  purchaser  might  obtain  a  pei*fect 
title.  A  judgment  of  sale  was  obtained,  which  also  recognized  her  right,  and 
authorized  the  master  to  ascertain  the  value  of  her  right,  and  to  agree  to> 
pay  it  to  her  if  she  would  release  her  claim.  This  was  not  done,  however^ 
and,  no  agreement  having  been  made  with  her,  the  land  was  sold  and  bid  in 
by  Lee,  subject  to  Tier  dower  right,  and  the  master  in  his  report  says  that  the^ 
price  of  the  land  was  materially  affected  by  its  sale  subject  to  her  claim,  and 
that  of  the  wife  of  G.  F.  Thomas. 

It  is  urged  that  the  commissioner's  deeds  to  Pepper  and  Lee  provided  that 
the  contingent  right  of  dower  of  the  appellee  was  not  to  be  affected  thereby ». 
if  any  existed;  that  the  proceedings  named  above  could  not  enlarge  her 
right;  and  that  the  question  is  yet  open  to  investigation.  The  purchasers,, 
however,  are  affected  and  bound  by  those  proceedings,  and  they  purchased 
the  land  subject  to  her  contingent  right  of  dower.  It  appears  that  they  did 
so  at  less  than  its  fair  value,  by  reason  of  such  contingent  claim;  and,  after 
doing  so,  they  will  not  now  be  permitted  to  deny  its  then  existence. 

The  distinguished  counsel  for  the  appellants  contends,  however,  that  the- 
admitted  fact  that  the  appellee  took  as  devisee,  and,  as  such,  is  now  in  the 
enjoyment  of  her  husband's  estate,  the  landed  portion  of  which  was  worth 
more  than  this  claim  to  dower,  is  a  bar  to  its  assertion.  Section  6,  art.  4,  c. 
52,  Gen.  St.,  provides:  **  A  conveyance  or  devise  of  real  or  personal  estate,  by 
toay  of  jointure,  may  bar  the  wife's  dower;  but  if  made  before  marriage  with- 
out her  consent,  or  during  her  infancy,  or  after  marriage,  she  may,  within 
twelve  months  after  her  husband's  death,  waive  the  jointure  by  written  re- 
linquishment, acknowledged  or  proved  before  and  left  with  the  clerk  of  the 
county  court,  and  have  her  dower.    When  she  so  demands  and  receives  Iier 
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dower,  the  estate  conveyed  or  devised  in  lieu  thereof  shall  determine  and  re- 
vert to  the  heirs  or  representatives  of  the  grantor  or  devisor." 

The  term  "jointure,"  as  above  used,  means  such  an  estate  as  may  be  con- 
veyed or  devised  to  the  wife  in  lieu  qf  dower.  It  must  be  in  satisfaction  of 
it;  and,  if  transferred  to  her  without  any  intention  or  purpose  that  it  shall 
be  so,  it  does  not  operate  to  bar  her  claim.  If,  however,  the  grantor  or  de- 
visor intends  the  estate  conveyed  or  devised  as  in  lieu  of  dower,  then  it  is  a 
jointure,  and  so  operates.  The  bar  arises,  not  by  operation  of  law,  but  from 
the  ^press  or  implied  intention  of  the  husband.  3  Bac.  Abr.  230;  Yaiicy  v. 
Smith,  2  Mete.  (Ky.)  408;  Tevis  Eafrs  Y.McCreary,  3  Mete.  (Ky.)  151. 

In  the  case  now  before  us  it  is  merely  averred  that  the  estate  was  devised 
to  her,  and  that  she  is  in  the  enjoyment  of  it.  The  land  was  conveyed  to  the 
trustees,  subject  to  her  contingent  right  of  dower.  It*  is  not  like  a  case 
where  the  grantor  or  devisor  has  conveyed  to  the  party  against  whom  the 
widow  is  claiming,  with  covenant  of  general  warranty,  and  she  is  in  posses- 
sion of  an  estate  by  devise  from  her  husband  worth  more  than  the  dower 
claim.  In  such  a  case  the  law  rejects  her  claim,  thus  avoiding  circuity  of 
action.  Here,  however,  there  was  no  warranty  of  title  by  the  husband;  and, 
where  his  estate  will  not  be  liable  to  his  vendee  if  dower  be  recovered,  the 
law  will  not  imply  that  the  esti^  granted  or  devised  to  the  wife  was  by  way 
of  jointure  or  in  lieu  of  dower.  Moreover,  after  the  purchase  by  Lee,  Alex- 
ander Thomas  was  discharged  as  a  bankrupt  from  all  his  then  existing  liabil- 
ities. Lee  neither  purchased  nor  paid  for  the  wife^s  contingent  right  of 
dower.  The  husband  knew  this,  and  there  was  no  legal  or  manl  reason  why 
he  should  take  it  from  her,  and  give  it  to  Lee.  In  such  a  case  an  intention 
to  do  so  by  way  of  jointure  cannot  be  presumed.  The  judgment,  however, 
gives  her  dower  in  all  the  land,  when  she  was  only  entitled  to  it  in  one-half 
of  it,  because  only  that  much  belonged  to  her  husband.  Indeed,  this  is  all 
the  petition  claims.  Evidently  this  occurred  through  inadvertence,  but  yet 
it  was  the  act  of  the  court.  It  fixed  the  rights  of  the  parties,  and  was  of  a 
Anal  character,  because  it  directed  the  commissioner  to  allot  the  dower  in 
conformity  to  it  It  appears  that,  at  a  subsequent  term,  the  court,  upon 
notice  and  at  the  instance  of  the  appellee,  corrected  it,  and  allowed  her  dower 
in  but  <Hie-half  of  the  land;  but,  even  if  the  court  had  the  power  to  do  this, 
yet  before  it  was  done  this  appeal  had  been  taken. 

The  judgment  was  also  erroneous  in  another  respect;  and,  whether  this  por- 
tion of  it  was  of  a  final  character  or  not,  yet,  as  the  case  must  go  back  for 
further  proceedings,  it  is  proper  that  we  should  notice  it.  The  master  was 
directed,  in  allotting  the  dower,  to  ascertain  the  value  of  the  land,  and  then  de- 
duct from  it  what  the  purchase-money  liens  amounted  to  when  the  land  was 
sold  to  Lee,  and  to  then  allot  as  dower  so  much  of  the  land  ''as  is  of  the 
value  of  one-thiid  of  the  remainder."  As  already  said,  the  direction  to  allot 
one-third  in  value  of  all  of  the  land,  less  the  liens,  was  erroneous,  because  she 
was  only  entitled  to  one-sixth.  But  the  basis  of  allotment  was  otherwise  er- 
roneous. The  master  was  directed  to  ascertain  the  then  value  of  the  land, 
when  it  should  have  been  its  value  at  the  time  of  the  sale  to  Lee.  The  value 
of  any  permanent  improvements  which  the  purchaser  or  his  vendee  may  may 
have  made,  cannot  be  taken  into  the  estimate.  The  land  must  be  considered 
in  the  same  condition  as  it  was  in  when  it  was  alienated  by  the  husband,  and 
without  amelioration  or  deterioration  arising  from  the  acts  of  the  purchaser. 
The  statutesays:  "Whetherthe  recovery  is  against  the  heir  ordevisee  or  pur- 
chaser from  the  husband,  the  wife  shall  be  endowed  according  to  the  value  of 
the  estate  when  received  by  the  heir,  devisee,  or  purchaser,  so  as  not  to  in- 
clude in  the  estimated  value  any  permanent  improvements  he  has  made  on 
the  land."  Gen.  St.  c.  52,  art.  4,  g  9.  The  commissioner  should  be  directed 
to  ascertain  the  value  of  the  land  when  it  was  purchased  by  Lee,  then  deduct 
from  it  the  purchase  money  then  owing  for  it,  and  then  allot  to  the  appellee 
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as  dower  so  much  of  the  land  as  is  of  the  value  of  one-sixth  of  the  remainder. 
The  judgment  is  reversed,  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 


SwoFE  and  others  v,  Sghafer. 
(QmH  of  Appeals  qf  Kentucky,    May  7, 1887.) 

1.  Tbial—Ikstrxjctionb— Hypothesis. 

While  the  trial  court  is  not  bound  to  Instruct  the  jury  of  its  own  motion,  yet.  if 
it  does  so  instruct  them,  it  should  not  direct  them  unconditionally  to  find  against 
a  party  upon  a  Riven  hypothesis,  when  there  may  be  another  hypothesis  equally 
supportea  b^  the  evidence,  but  withheld  from  their  consideration,  upon  which 
they  might  tmd  in  fkvor  of  such  party. 

2.  Boundaries— Public  Lands— Adverse  Fobsbbsion. 

While,  in  the  case  of  concurrent  possession  of  land  under  two  adjoining  surveys, 
the  true  location  of  the  line  of  the  elder  patent  must  govern,  still  the  actual  pos- 
session under  a  junior  patent  mav  ripen  into  a  perfect  title,  in  the  absence  of  such 
possession  and  claim  under  the  eider  patent. 

Appeal  from  circuit  court,  Campbell  county. 

O'Hara  cfe  Bryan  and  E.  W,  Hawkins,  for  appellants. 

Lewis,  J.  Appellants  instituted  this  action  to  recover  a  parcel  of  land,  of 
which  they  allege  appellee  unlawfully  and  without  right  holds  the  possession 
and  detains  from  them ,  the  owners.  It  appears  that  from  about  the  year  1816, 
when  the  ancestor  of  appellants  obtained  a  deed  therefor,  they,  and  those  un- 
der whom  they  claim,  by  their  tenants  and  agents,  had  the  actual  possession 

and  claimed  a  tract  of acres  of  land  patented  to  Keuben  Taylor,  until 

the  year  1856,  when  it  was  divided  into  lots,  one  or  more  of  which  were  alot- 
ted  to  appellants,  and  have  been  in  like  manner  held  and  claimed  by  them 
ever  since.  In  1880,  appellee  entered  and  took  possession  of  the  tract  in  con- 
troversy, containing acres,  claiming  under  a  patent  for  another  tract 

issued  to  Mosby,  which  is  older  than  the  Taylor  patent,  and  called  for  in  the 
recital  of  the  boundary  of  the  latter. 

On  the  trial,  the  court,  on  its  own  motion,  gave  the  following  instruction 
to  the  jury,  no  other  being  asked  by  either  party:  ''The  court  instructs  the 
jury  that  the  back  line  of  the  seventh  and  eighth  Mosby  surveys  constitutes 
the  southerly  boundary  of  the  Reuben  Taylor  patent,  under  which  the  plain- 
tiifs  claim  title  to  the  land  in  controversy;  and,  if  the  jury  believe  from  all 
the  evidence  that  said  land  is  within  the  Reuben  Taylor  patent,  they  should 
find  for  the  plaintiff;  but,  if  they  find  that  said  land  is  within  the  seventh  Mosby 
survey,  then  they  should  find  for  the  defendant." 

Counsel  for  appellants  contend  that,  as  the  lower  court  assumed  the  prov- 
ince of  instructing  the  jury  unasked,  it  should  have  giVen  the  whole  law  of 
the  case  suited  to  every  state  of  fact  upon  which  the  jury  might  properly  find 
a  verdict  for  either  party.  This  rule  has  never  been  applied  to  the  trial  of 
civil  cases,  to  the  extent  stated  by  counsel;  for,  though  the  court  may  in  such 
cases  instruct  the  jury  without  being  moved  so  to  do,  it  is  not  bound  to  in- 
struct. Clarke  v.  Baker,  7  J.  J.  Marsh.  197.  Nevertheless,  it  seems  to  us 
that,  if  the  court  does  on  its  own  motion  instruct  in  a  civil  case,  it  should  not 
direct  the  jury  unconditionally  to  find  against  a  party  upon  a  given  hypothesis, 
when  there  may  be  another,  alike  supported  by  the  evidence,  but  withheld 
from  the  consideration  of  the  jury,  upon  which'  they  might  find  in  favor  of 
such  party. 

By  the  instruction  given  in  this  case  the  jury  is  directed  to  find  for  the  de- 
fendant in  case  they  believe  the  land  in  controversy  is  within  the  Mosby 
patent  boundary.  The  precise  location  of  the  dividing  line  between  the  two 
surveys  is  one  of  the  questions  that  arise  in  the  case;  and,  while  we  think 
there  is  a  decided  preponderance  of  the  evidence  showing  it  to  bMSithe  line,  A, 
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B,  as  appellants  contend  for,  as  laid  down  on  the  map  of  J.  D.  Ellis,  the  sur- 
vejor,  still  one  witness  locates  the  Mulbeny  comer  at  another  place,  and  his 
evidence  tends  to  show  the  dividing  line  as  further  north  than  the  line,  A,  B, 
indicates.  We  are  not,  therefore,  authorized  to  say  the  verdict  of  the  jury 
should  be  set  aside  because  flagrantly  against  the  evidence.  But  it  is  almost 
conclusively  shown  that  appellants  and  their  ancestor  have  since  1816  held 
and  claimed  under  the  Taylor  patent,  up  to  the  line,  A,  B,  which  is,  as  it 
was  before  the  land  was  cleared,  a  marked  line.  While,  in  case  of  concurrent 
possession  under  two  adjoining  surveys,  the  true  locations  of  the  line  of  the 
elder  patent  must  govern,  still  the  actual  possession  under  a  junior  patent  may 
lipen  into  a  perfect  title  in  the  absence  of  such  possession  and  claim  under 
the  elder  patent.  The  evidence  does  not  show,  that  at  any  time  within  a 
period  of  20  years  after  the  year  1816,  any  one  did  hold  and  claim  under  the 
Mosby  patent.  Consequently,  if  the  southern  line  of  the  Taylor  patent,  as 
actually  located  and  marked,  does  extend  from  A  to  B,  appellants  acquired  a 
title  thereto,  whether  the  north  line  of  the  Mosby  patent  was  or  not  at  a  dif- 
ferent place.  But  whether  the  dividing  line  extends  west  from  A,  or  from  a 
point  north  of  A,  it  still  runs  through  a  field  cleared  and  cultivated  by  the 
tenants  of  appellants,  and  which  the  evidence  tends  to  show  was  so  cleared 
and  cultivated  for  more  than  15  years  before  the  entry  of  appellee,  in  1880. 
Consequently,  appellants,  upon  that  hypothesis,  had  a  right  to  recover  so 
much  of  the  land  in  dispute  as  was  inclosed  for  that  period  before  appellee  en- 
tered, whether  it  was  or  was  not  included  in  the  Mosby  patent.  And  the  in- 
struction given,  to  that  extent  at  least,  prejudiced  the  substantial  rights  of  ap- 
pellants. We  think,  therefore,  that  as  the  lower  court  of  its  own  motion  under- 
took to  instruct  the  jury,  it  should  not  have  so  framed  the  instruction  as  to 
exclude  from  their  consideration  the  rights  of  appellants  arising  from  their  pos- 
session of  the  land  in  controversy. 

Judgment  reversed,  and  cause  remanded  for  new  trial  and  further  proceed- 
ings consistent  with  this  opinion. 


Denny  d.  Campbell's  Ex'e. 

(Ckmrt  of  Appeali  of  Kentucky.    May  10,  1887.) 

1.  Sale— Principal  Ain>  Agsvt— Evidekck. 

An  agreeDient  by  an  agent  with  his  principal,  whose  money  he  had  invested  in 
bonds,  which  afterwards  depreciated,  "for  value  received  in  **  the  bonds  to  pay  the 
principal  a  price  named,  being  the  ftu^e  value  of  the  bonds,  and  interest  annually 
**npon  the  bonds"  until  collected,  '*not  to  pay  the  principal  until  collected,"  hefd  to 
show  a  sale  of  the  bonds  to  the  agent,  although  the  principal  afterwards,  when  weak 
in  mind,  directed  the  agent  to  use  *'  one  thousand  dollars'  worth  of  said  bonds  "  for  a 
certain  purpose. 

2.  COWTRACfT— CORSIDERATIOK— PbIKCIPAL  AND  AoENT. 

An  agent's  ajpeement  with  his  prhicipal  to  take  certain  bonds,  in  which  he  has 
invested  the  pnndpars  money,  and  which  have  depreciated,  at  their  par  value,  pay- 
ing the  same  when  the  bonds  should  be  collected,  and,  meanwhile,  to  pay  the  prin- 
cipal a  certain  rate  of  interest  on  the  bonds,  less  than  the  rate  which  they  bear,  is 
supported  by  a  sufficient  consideration  and  is  binding  on  him,  although  the  agent's 
authority  Justified  him  in  making  the  investment. 

8.  Same— CoNDmoifs. 

In  an  action  upon  an  ag^reement  by  an  agent  to  take  off  the  principal's  hands,  at  a 
certain  price,  bonds  in  which  the  agent  had  invested  the  principal's  money,  the  price 
to  be  paid  when  the  bonds  should  be  collected,  held,  that  it  was  no  defense  that  the 
bonds  had  not  yet  been  collected^  the  defendant  having  n^lected  to  sue  upon 
them,  as  he  should  have  done. 

Appeal  from  circuit  court,  Madison  county. 

W.  O.  Bradley  and  John  Bennett,  for  appellant.     C.  F.  d-  A,  ILJSumam, 
for  appellee.  .  Digitized  by  Google 
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Bennett,  J.  Prior  to  1872  the  appellant,  as  the  administrHtor  of  Kancy 
Campbell's  husband,  received  a  large  amount  of  money,  one^third  of  which, 
amounting  to  several  thousand  dollars,  belonged  to  Nancj  Campbell,  which 
sum  he  was  permitted  to  ke^and  control  for  her  as  her  agent.  He  Invested 
a  portion  of  this  money  in  22  Missouri,  La  Fayette  county,  railroad  bonds, 
of  ^100  each,  which  bore  interest  at  the  rate  of  10  per  cent,  per  annum. 
Nancy  Campbell  did  not  authorize  the  appellant  to  make  this  investment, 
nor  did  she  know  that  he  proposed  doing  so.  At  the  time  of  the  purchase  of 
these  bonds,  they  were  regarded  as  worth  their  face  value,  and  as  a  good  in- 
vestment; but,  not  long  after  the  purchase  of  the  bonds,  the  county  of  La 
Fayette  ceased  to  pay  the  interest  on  them,  and  has  not  paid  any  interest  on 
them  since.  In  consequence  of  the  cessation  of  the  payment  of  interest  on 
the  bonds,  they  fell  in  price  to  about  50  cents  on  the  dollar.  Mrs.  Campbell 
becoming  dissatisfied  with  the  conduct  of  the  appellant  in  investing  in  these 
bonds,  he  executed  and  delivered  to  her  the  following  writing:  "For  value 
received,  in  22  Missouri,  La  Fayette  county,  bonds,  I  agree  and  bind  myself 
to  pay  Mrs.  N.  Campbell  two  thousand  two  hundred  dollars,  to  pay  her  8  per 
cent,  annuidly  upon  the  bonds  until  collected,  I  to  be  at  the  expense  of  collect- 
ing, if  any  expense  is  incurred.  Not  to  pay  the  principal  until  collected. 
This  sixteenth  November,  1875.  Geo.  Denny." 

The  contention  of  the  appellant  is  that  by  reason  of  his  general  authority 
to  control  and  manage  Mrs.  Campbeirs  money,  and  invest  it  for  her  benefit 
at  discretion,  he  had  the  right  to  invest  her  money  in  these  bonds,  and  for  that 
reason  there  was  no  consideration  for  the  execution  of  the  foregoing  writing, 
and  the  same  is  not  binding  on  him.  We  cannot  agree  to  this  proposition. 
By  this  writing  the  appellant  agreed  to  pay  to  Mrs.  Campbell  $2,200  for 
value  received  in  22  Missouri ,  La  Fayette  county,  bonds.  The  payment  of  the 
$2,200  was  to  be  made  as  soon  as  the  bonds  were  collected;  and  he  was  to  pay 
8  per  cent,  interest  on  the  $2,200  annually  until  the  bonds  were  collected. 
This  is  a  fair  interpretation  of  the  writing.  The  expression  "to  pay  her  8 
per  cent,  annually  on  the  bonds  until  collected,"  was  evidently  used  as  equiv- 
alent to  an  agreement  to  pay  her  8  per  cent,  annually  on  $2,200,  the  agreed 
price  of  the  bonds,  until  they  were  collected.  By  this  agreement,  the  bonds, 
together  with  10  per  cent,  interest  thereon,  belonged  to  the  appellant.  He 
purchased  them,  and  agreed  to  pay  for  them  $2,200  when  he  collected  the 
bonds,  and  8  per  cent,  interest  annually  on  said  sum  until  he  collected  them. 
The  advantage  to  him  in  the  transaction  consisted  in  obtaining  title  to  the 
bonds,  which  bore  2  per  cent,  interest  annually  more  than  the  rate  that  he 
agreed  to  pay  on  the  agreed  price.  That  the  consideration  was  sufficient  to 
uphold  this  transaction  is  self-evident. 

The  appellant  also  contends  that  the  said  sum  is  not  yet  due,  because  the 
bonds  have  not  yet  been  collected,  and  cannot  be  collected.  This  defense  is 
not  available,  because  he  has  taken  no  legal  steps  to  collect  the  bonds,  which 
it  was  his  duty  to  do,  and  which  he  has  had  ample  time  to  do,  and,  in  not 
doing,  he  has  been  derelict;  and  the  way  to  test  the  question  as  to  whether  or 
not  the  bonds  could  have  been  collected  was  to  sue. 

The  writing  executed  by  Mrs.  Campbell  on  sixteenth  of  June,  1882,  which 
directs  the  appellant  to  retain  $1,000  worth  of  said  bonds  with  which  to  pay 
a  debt  that  Josephine  Campbell  owed  the  appellant,  Mrs.  Campbell  having 
loaned  her  that  sum  for  the  purpose  of  paying  said  debt,  does  not  show,  when 
considered  in  the  light  of  M  the  facts  In  the  case,  that  Mrs.  Campbell  re- 
gai'ded  the  bonds  as  hers.  The  record  shows  that  Mrs.  Campbell  was  old  and 
feeble,  which  considerably  weakened  her  mind, — so  much  so  that  she  was 
scarcely  competent  to  understand  ordinary  business  transactions,  and  evi- 
dently did  not  understand  the  purport  of  said  writing,  which  committed  her 
to  the  proposition  that  the  bonds  belonged  to  her,  when  they  in  fact  belonged 
to  the  appellant.    It  is  evident  that  Mrs.  Campbell  understood  the  transaction 
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■as  relating  to  the  money  the  appellant  owed  her  for  the  bonds,  and  that  she 
was  directing  the  appellant  to  appropriate  $1,000  of  the  money  due  her  on 
the  bonds  for  the  benefit  of  Josephine  Campbell. 

The  appellant  himself  shows  that  his  claim  of  $250  is  for  services  which  he 
Tendered  forHrs.  Campbell,  she  being  his  sister,  free  of  charge,  and  that  he 
never  Intended  to  charge  for  the  services;  nor  did  she  understand  that  she 
was  to  pay  for  them.  Therefore  no  implied  assumpsit  sprang  up  on  the  part 
-of  Mrs.  Campbell,  by  reason  of  the  rendering  of  said  services  and  the  recep- 
•tion  of  them,  to  pay'a  reasonable  compensation  for  them. 

The  judgment  of  the  lower  court  is  affirmed. 


Derby's  Adm'r  tj.  Kentucky  Cent.  R.  Co. 

(Cburt  of  Appeals  of  Kentucky,    May  7,  1887.) 

'Nkolioevct— Causivo  Dbath—"  Willful  Nbolkjt''— Contribdtoby  NBGuasKcs. 

Where  an  experienced  freight  conductor  was  kiiockeii  olf  his  train  while  passing 
through  an  overhead  bridge,  it  a])pearing  that  one  could  stand  up  on  the  ordiuar}'  cars 
Qjted  by  the  company,  and  pusn  the  bridge  safely,  but  that  the  train  in  question 
happened  to  contain  one  car  which  was  too  high  for  this,  hdd^  that  an  action  to 
recover  damages  for  the  death  of  the  conductor,  in  which  it  is  necessary  to  show 
"  willful  neglect'*  of  the  corporation,  waa  not  maintainable;  although,  when  will- 
ful neslect  is  shown,  in  such  an  action  contributory  negligence  of  the  deceased  is 
not  a  defense.^    Lxwis,  J.,  dissenting. 

Appeal  from  circuit  court,  Kenton  county. 

W,  K.  Benton,  for  appellant.    Hallam,  dk  Myers,  for  appellee. 

Holt,  J.  Frank  Derby,  while  in  charge  of  a  freight  train  of  the  Kentucky 
•Central  Railroad  Company  as  conductor,  was  run  over  by  it  and  killed.  It 
appears  that,  when  near  an  overhead  bridge,  he  had  occasion,  in  the  perform- 
ance of  his  duties,  to  go  from  the  front  to  the  rear  of  the  train.  It  was  made 
up  of  box  cars  and  flats,  over  wliich  he  was  compelled  to  pass,  and  in  doing 
which  his  back  was  to  the  bridge.  When  last  seen  alive,  he  was  climbing 
from  a  flat  onto  one  of  the  bqx  cars,  and  the  train  was  then  within  three  or 
four  hundred  yards  from  the  bridge.  His  body  was  found  just  beyond  it.  It 
^  shown  that  one  could  stand  upright  upon  the  top  of  the  box  cars  belonging 
to  the  road,  and  the  cars  of  this  character  which  ordinarily  pass  over  the  road, 
and  pass  under  the  bridge  in  safety.  Upon  the  occasion  in  question,  how- 
ever, there  was  a  car  in  the  train  belonging  to  another  road,  and  which  was 
considerably  higher  than  the  others;  and,  although  it  is  not  shown  by  the  tes- 
timony that  the  deceased  was  upon  this  car  when  the  accident  occurred,  yet 
the  case  proceeds  upon  the  theory  that  he  was,  and,  coming  in  contact  with 
the  bridge,  was  knocked  ofT  the  train  and  killed.  Indeed,  the  evidence  is  not 
entirely  satisfactory  that  he  was  knocked  off  at  all,  and  there  is  ground  to 
suppose  that  he  may  have  fallen  from  some  one  of  the  cars  without  coming 
in  contact  with  the  bridge.  Some  circumstances  are  proven,  however,  which 
tend  to  show  it;  but,  aside  from  the  fact  that  one  could  stand  upon  the  ordinary 
lx>x  car,  and  pass  under  the  bridge  in  safety,  and  that  in  this  train  there  was 
one  car  uncommonly  high,  there  is  nothing  tending  to  prove  that  the  deceased 
was  upon  the  car  last  named  when  the  accident  occurred.  Inasmuch,  how- 
«Ter,  as  both  parties  upon  the  trial  below  appear  to  have  proceeded  upon  the 
idea  that  he  was,  and  in  view  of  the  fact  above  named,  we  will  consider  the 
case  as  if  this  were  clearly  shown. 

The  administrator  of  the  deceased  bases  his  claim  to  recover  upon  the  alle- 
gation in  his  petition  that  the  death  was  caused  by  the  willful  neglect  of  the 
company  in  permitting  a  car  to  be  in  the  tram  of  such  uncommon  height  that 

'As  to  the  measure  of  damages  in  actions  for  negligence  causing  de^rtB,^s£j& County 
of  Howard  v.  Legg,  (Ind.)  11  N.  E.  Rej).  612.  and  note.  Digitized  byVryiTt 
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its  employes,  when  standing  on  top  of  it,  could  not  pass  in  safety  under  the 
bridge.  The  jury  returned  both  a  special  and  a  general  verdict,  the  latter  be- 
ing for  $2,000.  The  court  set  it  aside,  however,  and  rendered  a  judgment  for 
the  company  upon  the  special  verdict. 

The  court  in  its  general  instructions  erroneously  told  the  jury  that  the  ap- 
pellant could  not  recover  if  there  was  such  contributory  neglect  upon  the  part 
of  the  deceased  that  but  for  it  he  would  not  have  lost  his  life.  In  a  case  of 
this  character,  when  willful  neglect  upon  the  part  of  a  defendant  has  been 
shown,  contributory  neglect  upon  the  part  of  the  party  injured  cannot  be  con- 
sidered. The  appellant  cannot,  however,  complain  of  this  in  this  instance, 
because  the  jury  in  fact  returned  a  general  verdict  in  his  favor ;  and  the  special 
findings  are  of  such  a  character  that  they  could  not  to  any  extent  have  been 
produced  by  the  instructions.  The  jury,  by  the  special  verdict,  found  that 
the  bridge  was  sufficiently  high  to  enable  the  deceased  to  pass  safely  under  it 
when  standing  erect  upon  the  cars  ordinarily  in  use  upon  the  road;  and  that 
he  either  knew  or  had  reasonable  opportunity  to  see  and  know  that  there  wa» 
in  his  train  a  car  higher  than  those  ordinarily  in  use  upon  the  road.  Did 
these  findings  authorize  the  judgment  for  the  company? 

Undoubt^y  a  railroad  corporation  should  be  held  to  a  high  degree  of  care. 
It  should  use  all  reasonable  care  In  the  construction  of  its  road,  and  as  to  the 
appliances  and  machinery  connected  with  its  operation.  It  is  invested  with 
extraordinary  privileges,  and  to  it  is  Intrusted  not  only  property,  but  human 
life.  It  is  not  an  insurer,  however,  of  the  latter.  Begaid  for  it,  however, 
requires,  as  said  in  the  case  of  Baltimore  dk  0.  &  C.  JR.  Co.  v.  Rofjoan,  104 
Ind.  88,  3  N.  E.  Bep.  627,  that  **a  railroad  company  is  and  ought  to  be  re- 
quired to  construct  and  maintain  its  roadway  and  appendages,  and  its  over- 
head structures,  in  such  manner  and  condition  that  its  employe  or  servant  can 
do  and  perform  all  the  labor  and  duties  required  of  him  with  reasonable  safety.  ^ 
In  the  case  of  HousUm,  etc,,  Ry.  Co.  v.  Oram,  49  Tex.  341,  it  was  said:  "It 
is  the  duty  of  the  railroad  company  to  use  ordinary  care  to  provide  such  cars» 
road-bed,  tanks,  etc.,  as  are  reasonably  safe;  that  a  failure  to  do  this  is  negli- 
gence chargeable  on  the  company  itself;  and  that  the  company  is  responsible 
in  damages  to  an  employe  for  an  injury  resulting,  without  his  negligence^ 
from  a  tank  or  other  appendage  of  the  road  so  negligently  constructed  as  to 
subject  the  employe  to  unnecessary  and  extraordinary  danger,  which  he  could 
not  reasonably  anticipate  or  know  of,  and  of  which  he  in  fact  was  not  in- 
formed." 

We  think  the  rule  is  that  railroad  companies  are  not  bound  to  furnish 
appliances  absolutely  safe,  but  that  they  must  use  reasonable  care  to  provide 
such  as  are  reasonably  adequate  and  safe  for  the  use  of  their  employes.  The 
latter,  In  accepting  the  employment,  assume  all  the  ordinary  risks  of  the  bus- 
iness; but,  if  engaged  in  operating  the  trains,  they  cannot  well  know,  and  it 
is  not  a  part  of  their  business  to  ascertain,  the  condition  of  the  appliances  in 
use,  unless  they  are  immediately  under  their  care,  and  subject  to  their  control. 
They  do  not  contract  with  reference  to  them.  Thus  a  brakeman  has  a  right 
to  rely  upon  the  company  using  reasonable  care  in  providing  a  safe  track. 
He  has  no  opportunity  to  inspect  it;  it  is  not  a  part  of  his  business;  and  un- 
less he  in  fact  knows  of  its  defective  condition,  and  recklessly  exposes  himself 
to  the  danger,  he  is  not  chargeable  with  neglect.  The  master  cannot  place 
an  additional  or  extra  risk  upon  the  servant  without  notice  to  him. 

In  this  instance,  however,  the  deceased  was  an  experienced  railroad  man. 
He  had  been  running  trains  over  the  appellee* s  road  for  several  months  prior 
to  the  time  of  the  unfortunate  accident;  and  the  jury  have  found  that  the 
bridge  was  sufficiently  high  to  enable  him  to  pass  safely  under  it  when  stand- 
ing erect  upon  the  cars  ordinarily  in  use  upon  the  road,  and  that  he  either 
knew,  or  had  reasonable  opportunity  to  know,  when  the  accident  occurred, 
that  there  was  a  car  in  his  train  higher  then  those  ordinarily  in  use  upon  the 
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road.  If  he  was  knocked  off  of  it,  he  mast  have  known  its  extra  size  and 
height,  and  have  therefore  known  that,  when  standing  erect  upon  it,  there 
was  a  liability  to  injury  by  coming  in  contact  with  the  bridge.  The  company 
had  provided  a  bridge  which  was  reasonably  safe.  The  cars  ordinarily  in  use 
upon  the  road  were  of  such  height  that  one  could  stand  upright  upon  them, 
and  pass  safely  under  it. 

The  deceased  was  in  charge  of  the  train.  He  was  bound  to  know  its  con- 
dition and  character.  The  extra  height  of  one  of  the  cars  was  visible  to  him. 
He  knew  that  thereby  there  was  an  increased  risk  of  injury;  and  he  was 
chargeable  with  knowledge  that,  upon  that  particular  occasion,  there  was  one 
car  in  liis  train  which,  while  it  could  pass  under  the  bridge,  yet  that  it  was  of 
such  a  character  that  one  standing  erect  upon  it  would  be.exposed  to  danger 
from  coming  in  contact  with  the  bridge.  We  do  not  mean  to  say  that  a  con- 
ductor must  stop  and  make  a  calculation  by  feet  and  inches  as  to  whether  the 
cars  of  his  train  will  pass  safely  under  a  bridge.  It  is  the  duty  of  the  com- 
pany to  use  reasonable  care  in  providing  ttiose  which  are  safe;  but  in  this  in-' 
stance  the  deceased  was  controlling  the  train,  and  knew  that  the  size  of  one 
of  the  cai-s  subjected  him  to  danger  of  injury,  provided  he  placed  himself  up- 
right upon  it;  and  yet  he  did  so,  and  lost  his  life.  It  is  urged,  however,  that 
the  company  was  required  by  law  to  so  construct  its  bridges,  and  make  up  its 
trains,  that  an  employe  could  stand  upright  upon  any  car,  and  pass  in  safety 
over  the  road.  Consideration  for  humanity  should  certainly  prompt  it  to  do 
so;  and,  as  already  said,  it  is  its  duty  to  use  reasonable  care  in  doing  so;  but 
an  employe,  if  he  knows  that  there  is  a  chance  of  danger  or  an  increased  lia- 
bility to  it,  must  use  corresponding  care.  Here  the  deceased  knew  it,  and, 
knowing  it,  he  by  his  own  act  placed  himself  in  the  way  of  it. 

It  is  said  that  if  a  railroad  company  should  send  out  an  engine  so  large  that 
it  could  not  pass  through  a  tunnel  upon  its  road,  and  in  charge  of  an  engineer 
who  did  not  know  the  fact,  and  in  attempting  to  pass  through  it  he  should  be 
killed  by  the  smoke-stack  being  knocked  off,  and  falling  upon  him,  that  the 
company  would  be  liable.  Undoubtedly;  but  that  is  not  this\»se.  Here  the 
employe  exposes  himself  to  the  danger,  knowing  that  by  reason  of  the  size  of 
the  car  there  is  a  liability  to  it.  Moreover,  he  does  so  as  the  superior  officer 
in  charge  of  the  train;  and,  If  a  brakeman  or  subemploye  had  thus  lost  his 
life,  the  charge  of  willful  neglect  would  have  been  based  doubtless  upon  the 
conduct  of  the  conductor  in  taking  such  a  car  in  his  train.  It  is  not  a  case 
where  the  appliance  could  not  pass  under  the  bridge;  but,  if  we  may  be  al- 
lowed a  homely  illustration,  it  is  as  if,  in  the  supposed  tunnel  case,  the  en- 
gineer had  made  a  smoke-stack  of  himself,  knowing  that  it  created  a  liability 
to  danger,  and  had  thus  been  injured.    Judgment  affirmed. 

Lewis,  J.,  dissenting. 


AsKiN  D.  Lebus  and  others. 
{Oofurt  of  Appeals  qf  KerUueky.    Hay  7,  1887.) 

1.  Ykkdor  awd  V«wdbk— Suit  fob  Pobchasb  Mohey— Evidence. 

Upon  the  evidence,  Md^  that  the  vendee  of  land  was  liable  upon  notes  given  for 
the  purchase  money,  his  allegations  as  to  fraudulent  representations  made  by  his 
vendor,  and  defects  in  the  title,  not  being  sustained. 

2.  TJsuBY— What  is— Vbndob  ahd  Vbndee. 

'  Where,  upon  the  purchase  of  land,  the  vendee  agrees  to  pay,  as  part  of  the  pur- 
chase price,  a  rate  of  interest  on  the  deferred  payments  exceeding  the  legal  rate, 
Uie  contract  cannot  be  considered  as  usurious. 

Appeal  from  chancery  court.  Bracken  county. 

Suit  on  notes  given  for  the  purchase  price  of  land.    The  land  was  sold  and 
conveyed  by  appellee  Susan  Wilson  to  appellant,  Vincent  Askin,  and  the  notes 
v.4siw.no.6 — 20 
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executed  by  the  latter  for  the  purchase  money  were  assigned  by  said  Wilson 
to  her  co-appellees,  Lebus  and  Struve. 
B.  K,  Smith,  for  appellant.    /.  Q,  Ward,  for  appellees. 

Prtor,  C.  J.  The  defense  relied  on  by  the  appellant  to  the  recovery  in  this 
case  is,  as  to  the  one  note,  that  usurious  interest  had  been  paid  upon  it,  and 
as  to  the  other  note  that  there  was  a  deficit  in  the  boundary  of  land  sold,  it 
having  been  sold  by  the  acre;  and  the  alleged  fraudulent  representations  made 
by  the  vendor  as  to  the  title,  and  the  loss  of  a  valuable  spring  supposed  to 
have  been  on  the  land,  when  in  fact  it  belonged  to  another,  by  which  the  value 
of  the  land  purchased  was  greatly  lessened. 

The  vendee,  who  is  the  appellant,  accepted  the  deed,  and  went  into  the  pos- 
session, and  from  the  testimony  shows  that  he  has  sold  the  land  upon  which 
the  spring  was  located  to  a  third  party  at  the  price  he  was  to  pay  per  acre  for 
the  land  purchased.  There  was  no  fraudulent  representation  made  by  the  ap- 
pellee, or  his  vendor,  as  to  the  boundary  or  title,  and  in  fact  the  proof  shows 
that  the  appellant  once  owned  the  land,  or  a  part  of  it,  and  knew  as  much 
about  the  boundary  as  his  vendor.  Nor  is  there  any  defect  of  title  shown; 
but,  on  the  contrary,  the  testimony  of  the  appellant  conduces  to  show  that 
the  part  of  the  land  he  claims  to  be  in  the  adverse  possession  of  other  parties 
belonged  to  his  vendor,  and  had  been  recovered  in  an  action  of  ejectment  by 
her  before  the  sale  to  the  appellant..  Besides,  there  is  no  allegation  of  insolv- 
ency, and  no  fraudulent  representations  established,  but  an  answer  filed  that 
shows  more  of  a  purpose  to  delay  than  to  present  a  substantial  defense  to  the 
recovery. 

The  amount  of  usury  paid  was  deducted  from  the  amount  of  the  Judgment, 
and  this  is  the  only  defense  interposed.  The  10  per  cent,  on  the  first  note, 
being  a  part  of  the  consideration  to  be  paid  for  the  land,  was  properly  allowed. 

The  exhibits  filed  as  evidence  after  the  submission  of  the  case  do  not  con- 
stitute a  part  of  the  record,  and  have  not  been  considered.    Judgment  afiirmed. 


Peck's  Ex'a,  etc.9  9.  Peuos  and  others. 
{.Cowl  nf  Appeali  of  Keniuoky.    May  12,  1887.) 

1.  LnciTATioK  or  Aorroira— Implisd  Fbomibk— Will. 

A  testator  devised  land  which  belonged  to  his  wife,  but  directed  that  the  derisee 
should  pay  her  a  certain  snm  in  consideration  thereof.  In  an  action  by  the  wife 
to  recover  the  amount  of  the  devisee  upon  his  implied  promise  to  pay  it,  held,  that 
the  statute  of  limitations  was  no  bar  to  recovery.  The  title  to  the  land  was  still  in 
the  wife,  and  the  devisee  coald  not  acquire  title,  or  be  allowed  to  retain  possession, 
witbont  paying  for  the  land. 

2.  EQUzTT—PLSAnnro — ^Altbbkativs  Rblixf. 

In  the  action  i^nst  a  devisee  of  certain  land  the  blli  prayed  for  relief  in  the  al- 
ternative either  for  the  enforcement  of  a  lien  or  a  recovery  of  the  land.  The  court, 
upon  the  idea  that  there  was  a  niistioinder  of  actions,  compelled  plaintiff  to  elect 
whether  she  would  proceed  to  recover  the  land,  or  to  enforce  the  lien  against  it. 
JJeld,  that  this  was  erroneous,  as  there  is  no  rule  which  forbids  a  party  to  ask  for  spe- 
cific relief  in  the  alternative. 

Appeal  from  circuit  court,  Hardin  county. 

Btish  d  Robertson  and  Irtoin  d  Steel,  for  appellant.  W,  H.  Marriott^  for 
appellees. 

Holt,  J.  It  is  an  admitted  fact  that  the  land  devised  to  Catharine  Almeda 
Price  by  the  will  of  her  father,  H.  B.  Peck,  belonged  in  fact  to  her  mother, 
the  appellant,  Gatharina  Peck.  The  fact  that  she  signed  the  will  of  her  hus- 
band did  not  divest  her  of  title.  The  will  provides:  **I  will  and  bequeath  to 
Catharine  Almeda  Price,  with  the  consent  of  my  wife,  Catharine  Peck,  the 
tract  of  land  known  as  a  part  of  Dr.  William  Smithes  old  farm,  containing 
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287J  acres.  I  estimate  it  worth  two  thousand  dollars.  I  give  her  seven  hun- 
dred and  fifty  dollars  out  of  the  above  two  thousand.  This  land  is  hers,  and 
after  her  death  it  must  belong  to  her  children.  She  is  to  execute  her  notes  to 
me  for  the  balance.''  In  a  subsequent  part  of  the  will  the  testator  directed 
that  the  notes  should  be  executed  after  his  death  and  to  his  wife,  and  then  again 
changed  it  by  a  codicil,  and  provided  that  they  should  be  given  either  to  him 
or  to  his  executrix.  His  wife  was  nominated  as  such  representative,  and  to 
her  bequeathed  all  his  personal  estate,  save  a  legacy  of  $500  to  a  son.  He  died 
in  February,  1879,  and  in  the  same  month  Catharine  Almeda  Price,  who  was 
then  a  married  woman,  executed  to  her  mother,  as  the  widow  of  H.  B.  Peck, 
'a  note  for  81)2^0,  which  recites  that  it  was  given  for  the  balance  on  land  willed 
to  her  by  her  father,  and  that  a  lien  is  to  be  reteuned  on  the  land  for  its  pay- 
ment.   Her  husband  did  not  sign  it. 

It  has  been  held  by  some  courts  that  the  acceptance  of  a  devise  of  land 
charged  with  the  payment  of  money  or  a  legacy  creates  a  personal  liability  for 
its  payment  by  the  devisee ;  that  an  implied  contract  arises.  While  others  have 
held  that  an  express  promise  is  necessary  to  create  such  a  liability,  and  that 
without  it  the  action,  though  in  form  that  of  debt,  must  be  regarded  as  a  pro- 
ceeding in  rem  merely.  Mrs.  Price,  however,  being  a  married  woman  when 
she  executed  the  note,  there  is  no  express  assumption  of  payment  which  is 
valid,  and  hence  no  personal  obligation  exists.  The  remedy,  if  there  be  any, 
is  necessarily  in  rem. 

The  appeUant,  Catharine  Peck,  both  as  executrix  and  in  her  individual 
name,  brought  this  suit,  but  not  within  five  years  after  her  husband^s  death 
or  the  execution  of  the  note,  setting  forth  the  history  of  the  matter,  and  aver- 
ring that  she  was  either  entitled  to  enforce  a  lien  against  the  land  for  the 
$1,250,  or  to  recover  it;  that  one  or  the  other  was  true,  but  she  did  not  know 
which;  but  she  asked  first  that  she  be  awarded  a  lien  for  the  money,  and  that 
it  be  enforced.  The  lower  court,  upon  the  idea  that  there  was  a  misjoinder 
of  causes  of  action,  compelled  her  to  elect  whether  she  would  proceed  to  re- 
cover the  land,  or  to  enforce  a  lien  against  it;  and,  being  compelled  to  do  so, 
she  elected  to  proceed  for  the  lien.  The  court  compelled  an  election  upon  the 
wrong  side  of  the  case.  It  should  have  required  the  defendants  to  elect 
whether  they  would  surrender  the  land,  or  submit  to  the  enforcement  of  the 
lien  against  it.  Inconsistent  statements  in  a  pleading  should  be  stricken  out; 
but  the  Code  provides  that  a  party  may  aver  alternatively  the  existence  of  one 
or  another  fact  if  he  state  that  one  of  them  is  true,  and  tliat  he  does  not  know 
which  of  them  is  true.  Here,  however,  the  statements  related  merely  to  the 
relief  to  be  granted.  By  the  Civil'  Code  a  party  must  demand  the  specific  re- 
lief to  which  he  thinks  he  is  entitled,  and  may  also  pray  generally  for  any 
other  proper  relief.  This  the  appellant  did  in  this  instance.  It  is  true,  she 
asked  for  specific  relief  in  the  alternative,  but  we  know  of  no  rule  which  for- 
bids it. 

It  appears  that  D.  W.  Price  and  his  children  are  in  possession,  and  claiming 
the  land,  he  having  separated  from  his  wife;  and  he,  upon  the  idea  that  the 
appellant  has  no  claim  save  one  of  a  character  which  is  barred  by  limitation 
in  five  years,  relies  upon  the  statute  to  defeat  it.  The  parties  are  in  equity. 
The  title  to  the  land  is  in  fact  in  Catharine  Peck.  The  appellees  are  claiming 
it  under  the  will  of  her  husband.  She  says  to  them:  *' You  may  have  it  if  you 
will  pay  the  charge  which  was  put  upon  it  by  the  will ;  but  otherwise  I  claim  the 
land. "  It  is  plain  that  under  such  circumstances  a  party  who  claims  the  land, 
but  has  never  obtained  the  title,  must  pay  for  it  before  he  can  ask  a  court 
to  divest  the  title  holder  of  it.  No  principle  is  better  settled,  and  none  rests 
upon  a  higher  equity.  The  plea  of  limitation  would  avail  in  such  a  case  if  the 
title  had  passed,  and  time  had  run  against  the  claim ;  but  in  a  case  like  this, 
the  party  claiming  the  land  cannot  say  to  the  owner  that  he  will  hold  the  land, 
and  yet  refuse  to  pay  for  it. 
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If  the  title  to  the  land  had  been  in  the  husband,  and  he  had  charged  it  with 
the  payment  of  a  legacy  to  a  third  party,  or  with  the  payment  of  a  sum  to  his 
estate,  then  a  different  case  would  have  been  presented  from  that  now  before 
us.  Here,  as  the  title  to  the  land  is  in  the  appellant,  it  can  only  be  taken  from 
her,  and  transferred  to  those  to  whom  it  was  devised  by  the  will,  upon  such 
terms  as  she  may  dictate;  and,  these  having  been  fixed  by  her,  they  must 
either  elect  to  accept  them,  and  submit  to  an  enforcement  of  the  lien  against 
the  land  for  the  Sl,250,  or  surrender  it  to  the  appellant.  Upon  the  return  of 
the  cause,  if  no  statutory  guardian  appears  for  the  infant  defendants,  the  court 
should  appoint  a  guardian  ad  litem,  and  a  raasyonable  opportunity  be  given 
the  parties  to  whom  the  land  was  devised  by  the  will  of  H.  B.  Peck,  and  who 
are  defending  this  suit,  to  elect  whether  they  will  submit  to  an  enforcement 
of  a  lien  against  the  land  for  the  $1,250;  the  guardian  acting  for  the  infants 
subject  to  the  supervision  of  the  court;  and,  if  this  be  not  done,  then  a  Judg- 
ment will  be  entered  for  the  appellant,  Catharine  Peck,  for  the  land. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings  consistent 
with  this  opinion.    The  cross-appeal  is  dismissed. 


Hedley  and  others  «.  Tandy. 
{09urt  of  Appeals  of  KenUickjf.    May  12, 1887.) 

1.  Principal  awd  Suricty— Noticb  to  OBKDiroit— Husband  ahd  Wife. 

Gen.  St.  Ky.  c  104, 1 11,  provides  that  a  surety  may  bv  notice  in  writing  to  the 
creditor  require  him  to  sue,  and,  if  be  fails  to  do  so.  such  failure  shall  release  the 
surety  from  all  liability  on  the  obligation.  Held,  tnat  where  a  woman  is  surety, 
and  afterwards  marries,  the  notice  to  the  creditor  required  by  the  statute  is  suffi- 
deot,  if  given  by  her  husband.' 

2.  Husband  and  WiFs—AonoR— Judgkbrt  aoairr  Husband. 

In  Kentucky,  where  husband  and  wife  are  sued  upon  a  oontract  executed  by  her 
dum  sofa,  it  is  not  necessary  to  aver  that  the  husband  has  received  property  by  his 
wife;  but,  if  a  recovery  is  had  against  them,  the  judgment  as  to  the  husband  must 
be  to  be  levied  only  upon  property  that  came  to  him  by  his  wife,  or  might  there- 
after come. 

Appeal  from  circuit  court,  Carroll  county. 

Warren  Montfort,  for  appellants.  /.  W,  Rodman  and  Mastereon  dk  Grant, 
for  appellee. 

Bennett,  J.  The  appellee  instituted  suit  in  Carroll  circuit  court  against 
the  appellants,  Herman  Medley  and  his  wife,  Amanda,  and  E.  J.  Sanders,  for 
the  purpose  of  recovering  judgment  on  a  promissory  note,  dated  the  twenty- 
third  day  of  August,  1880,  and  due  12  months  after  date,  and  executed  to  the 
appellee  by  E.  J.  Sanders  and  the  appellant  Amanda  while  she  was  afeme  sole. 
Sanders  made  no  defense,  and  judgment  was  rendered  against  him  by  default. 
The  appellants  defended  the  suit,  and  asked  to  be  relieved  from  the  payment 
of  the  note,  upon  the  ground  that  the  appellant  Amanda  was  only  a  surety  in 
the  note,  and  that  after  their  marriage  the  appellant  Herman  Medley  in- 
structed the  appellee  in  person  by  writing  to  sue  on  said  note,  as  he  and  his 
wife  did  not  wish  to  be  bound  for  the  debt  any  longer.  The  appellee  in  his 
reply  did  not  deny  that  the  appellant  Amanda  was  only  surety  in  the  note. 
Besides,  the  proof  abundantly  shows  that  she  was  only  surety  in  the  note. 
The  appellee  in  his  reply  denied  that  he  had  been  instructed  by  writing  to 
bring  suit  on  the  note;  also  he  alleges  that,  in  a  few  days  after  the  alleged 
instruction,  the  appellants  verbally  requested  him  not  to  sue  on  the  note,  and 
in  obedience  to  that  request  he  did  not  sue.    Issue  was  joined  on  the  latter 

>  Respecting  the  discharge  of  a  surety  in  general  for  a  fttilure  to  sue  his  principal,  see 
Kennedy  v.  Falde,  (Dak.)  29  N.  W.  Rep.  667,  and  note;  Meriden  Silver  Plate  Co.  v. 
Flory,  (Ohio,)  7  N.  £.  Rep.  757,  and  note;  Kauffwan  v.  Ck>m.,  (Pa.)  S-Atl.  Rep.  600; 
Ingals  v.  Sutliff,  (Kan.)  13  Pac.  Rep.  — .  gitized  by  LjOC 
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plea.  A  trial  of  the  case  by  a  jury  resulted  in  a  verdict  and  judgment  thereon 
for  the  appellee;  and,  the  appellants'  motion  for  a  new  trial  having  been  over- 
ruled, they  have  appealed. 

By  chapter  104,  §  11,  Gen.  St.,  if  a  surety  by  notice  In  writing,  served  in 
person  on  the  creditor,  requires  him  to  sue,  and  if  he  f^ils  to  sue,  after  receiv- 
ing such  notice,  to  the  next  term  of  a  court  having  jurisdiction,  at  which  he 
can  obtain  judgment,  then  such  failure  releases  the  surety  from  all  liability  on 
the  obligation.  The  proof  as  it  appears  in  the  record  shows  conclusively  that 
about  the  first  of  August,  1883,  the  appellant  Herman  Medley,  by  written 
notice  addressed  to  the  appellee,  and  which  he  received,  directed  him  to  sue 
on  the  note.  The  appellants  swear  that  such  was  the  substance  of  the  writ- 
ten notice,  and  the  appellee's  son,  who  saw  the  notice  after  appellee  received 
it.  swears  that  such  was  its  substance.  And  no  witness  contradicts  this  testi- 
mony. 

But  It  is  contended  that,  as  the  written  notice  was  signed  by  the  appellant 
Herman  Medley,  and  not  by  the  appellant  Amanda,  who  was  alone  bound  on 
the  note  as  surety,  that  the  notice  was  not  such  as  the  statute  requires,  and 
therefore  placed  the  appellei^  under  no  obligation  to  sue.  We  cannot  concur 
in  this  construction  of  the  statute;  for  by  chapter  52,  art.  2,  §  4,  Gen.  St., 
the  husband  is  liable  for  any  debt  or  responsibility  of  the  wife  contracted  or 
incurred  before  marriage,  to  the  amount  or  value  of  whatever  he  may  receive 
by  her  independent  of  her  real  estate.  And  by  section  1  of  the  same  article, 
the  husband  has  power  to  rent  the  real  estate  of  his  wife  for  not  more  than 
three  years  at  a  time,  and  receive  the  rent;  and,  if  he  appropriates  such  rent 
to  his  own  use,  he  is  liable,  to  that  extent,  for  any  debts  of  his  wife  contracted 
before  marriage.  He  is  also  entitled  to  the  use  of  his  wife's  real  estate 
during  her  life;  and,  after  the  death  of  his  wife,  he  is  entitled  to  curtesy  in 
her  real  estate,  provided  he  has  reduced  it  to  possession  during  her  life-time, 
and  there  has  been  issue  born  of  the  marriage.  Also,  her  real  estate  being 
liable  for  her  debts  contracted  before  marriage,  and  the  husband's  right  to  its 
use  during  her  life,  and  his  right  of  curtesy  therein  being  subject  to  the  right 
of  the  wife's  antenuptial  creditors  to  have  the  land  itself  applied  to  the  pay- 
ment of  her  debts,  it  follows  that  he  may  be  deprived  of  his  right  to  the  use 
of  the  land  during  the  life  of  his  wife,  and  his  right  of  curtesy  therein,  by  the 
land  itself  being  subjected  to  her  debts  contracted  before  marriage.  Also,  his 
right  to  the  use  of  the  land  during  his  wife's  life  being  but  a  chattel  interest, 
he  may  be  made  liable  to  the  extent  of  the  value  of  such  use  for  any  debt  of 
hers  contracted  before  marriage.  For  these  reasons,  if  there  were  none  other, 
the  husband  has  a  direct  pecuniary  interest  in  protecting  his  wife's  estate 
from  unjust  demands,  and  to  prevent  her  being  made  liable  for  unjust  ante- 
nuptial debts,  and  to  take  such  action  as  the  law  allows  to  relieve  her  from  her 
antenuptial  liabilities.  So,  to  deny  him  such  remedies  as  his  wife  would  have 
were  she  still  a  feme  sole,  for  her  protection,  would  b^  manifestly  unjust. 
But  by  virtue  of  marital  relation,  it  is  the  right  and  duty  of  the  husband  to 
protect  and  guard  the  interest  of  his  wife;  to  shield  her  estate  from  unjust 
demands;  to  take  all  legal  steps  to  protect  her  property  interests,  and  her 
legal  rights  growing  out  of  her  contracts  or  otherwise;  and,  when  she  is  sued, 
to  join  with  her,  and  make  all  proper  defenses  for  her.  This  duty  is  devolved 
upon  him  by  virtue  of  his  marital  relation ;  the  law  gives  him  this  right  for 
the  protection  of  his  wife  and  her  property  interests,  which  he  cannot  neglect 
without  violating  his  duty,  and  which  duty  he  can  discharge  independently  of 
the  wishes  of  his  wife.  For  these  reasons,  also,  the  husband  should  not  be 
denied  the  right  to  resort  to  any  remedy  the  wife  would  have  had  for  her  pro- 
tection had  she  remained  a  feme  soUi  It  was  therefore  legitimate  for  the 
appellant  Herman  Medley,  in  his  own  name,  and  in  his  own  personal  right, 
as  well  as  that  of  his  marital  right  and  duty  to  protect  the  interest  of  his 
wxfe»  to  give  the  notice  to  the  appellee  to  sue;  and,  if  he  save  said  notice  in 
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either  capacity,  it  was  sufficient,  and  the  jury  should  have  been  so  instructed. 

As  to  the  defense  that,  within  a  few  days  after  the  notice  was  given,  the  ap- 
pellants verbally  requested  the  appellee  not  to  sue,  the  appellant  Herman  Med- 
ley swears  that  neither  he  nor  his  wife  made  such  request.  The  appellee,  on 
account  of  his  afliiction,  did  not  swear  in  the  case,  and  there  is  no  proof  what- 
ever contradicting  that  of  the  appellants.  Kor  is  there  any  proof  that  the  ap- 
pellee and  the  appellants,  or  either  of  the  latter,  ever  had  an  interview  rela- 
tive to  that  matter.  The  burden  of  proof  to  establish  that  fact  was  on  the 
appellee;  and  the  only  evidence  introduced  by  the  appellee  was  that  given  by 
his  son-in-law,  Mr.  Williams.  He  swore  that  after  the  fall  term,  1884,  of  the 
Carroll  circuit  court,  which  was  long  after  the  appellee  was  notified  to  sue, 
that  the  appellant  Herman  Medley  told  him  that  "he  was  sorry  that  he  had 
not  made  Tandy  sue  before."  The  appellant  flatly  denies  this.  The  witness 
concludes  his  evidence  by  saying  that  "Medley  at  all  times  told  me,  when  he 
spoke  of  the  matter,  that  any  waiting  on  Sanders  was  without  his  consent, 
and  always  told  me  to  sue."  ^ow,  the  notice  having  been  given  to  sue, 
which  is  established  beyond  a  reasonable  doubt,  and  the  improbability  of  the 
appellants,  without  any  apparent  cause,  within  three  days  thereafter,  changing 
their  minds,  and  directing  the  appellee  not  to  sue,  which  is  supported  by 
the  positive  evidence  of  the  appellant  Herman  Medley  that  no  such  request 
was  made,  are  persuasive  facts  and  circumstances  too  cogent  and  strong  to 
be  overcome  by  the  testimony  of  Mr.  Williams  alone,  to  Sxe  effect  that  the 
appellant  Herman  Medley  should  have  said,  months  afterwards,  that  "he  was 
sorry  thtit  he  had  not  made  Tandy  sue  before."  The  jury  could  notliave 
based  their  verdict  upon  the  ground  that  no  notice  in  writing  was  served  on 
the  appellee  to  sue.  Their  verdict,  therefore,  must  have  been  based  upon  the 
ground  that  the  appellants  had,  within  a  few  days  after  the  notice  was  given, 
changed  their  minds,  and  requested  the  appellee  not  to  sue*  In  this  we  are 
constrained  to  say  their  verdict  was  clearly  c^ainst  the  weight  of  the  evidence. 

Mr.  Williams  also  testified,  over  the  objections  of  the  appellants,  that,  sev- 
eral months  after  the  notice  was  given,  Mrs.  Medley  told  him  that  she  did  not 
want  him  to  sue.  This  conversation  occurred  after  one  or  more  circuit  courts 
had  passed  from  the  time  of  giving  the  notice.  The  evidence  was  incom- 
petent, because  by  the  failure  of  the  appellee  to  sue  at  the  next  term  at  which 
be  could  have  sued  after  receiving  the  notice  the  appellants  were  released 
from  all  liability  on  the  note,  and  any  request  made  by  them,  or  either  of 
them,  after  such  release,  was  without  any  consideration  whatever,  and  did 
not  revive  their  liability  on  the  note. 

The  appellee  failed  to  allege  in  his  petition  that  the  appellant  Herman  Med- 
ley had  received  any  personal  estate  by  his  wife,  or  that  he  had  collected  and 
appropriated  any  rents  arising  from  his  wife^s  land,  or  that  he  had  realized 
any  profits  arising  from  the  use  of  her  land.  Notwithstanding  this  the  lower 
court  rendered  judgment  against  him  for  the  debt,  interest,  and  costs,  which 
was  to  be  "levied  only  on  such  property  as  he  may  have  acquired  from  the  said 
Amanda  by  virtue  of  his  marriage  with  her.''  The  appellants  complain  of 
this  as  error.  They  contend  that  no  judgment  could  have  been  rendered  on 
the  petition  against  the  appellant  Herman  Medley,  because  the  petition  failed 
to  allege  any  of  the  foregoing  matters  in  reference  to  the  appellant*s  having 
received  any  estate  from  his  wife;  and  that,  to  entitle  the  appellee  to  a  judg- 
ment against  him,  the  petition  should  have  alleged  what  estate  the  appellant 
had  received  by  his  wife,  and  its  value,  and  then  have  asked  personal  judg- 
ment against  him  for  that  amount.  AVe  cannot  agree  to  this  proposition. 
This  court,  in  the  case  of  Beaumont  v.  Miller^  1  Mete.  (Ky.)  68,  lays  down 
the  rule  that  in  such  action  the  plaintiff  need  not  allege  that  the  husband  re- 
ceived any  estate,  outside  of  land,  by  his  wife;  that,  in  the  absence  of  such 
allegation,  the  plaintiff  is  entitled  to  judgment  against  the  husband,  to  be  lev- 
ied only  upon  such  estate  as  came  to  him  by  bis  wife  independent  of  her  real 
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estate.  The  logic  of  that  case  is  sound,  and  to  the  reasons  therein  announced 
it  may  be  added  that  the  rule  contended  for  by  appellant  might  subject  the 
creditor  to  a  multiplicity  of  suits  before  he  could  obtain  his  rights,  because.  If 
the  husband,  at  the  time  the  debt  became  due,  had  received  no  estate  from  the 
wife  outside  of  real  estate,  then  no  suit  could  be  maintained  against  him.  or 
if  he  had  received  some  estate  by  his  wife,  but  not  enough  to  pay  the  debt, 
then  judgment  could  be  obtained  against  him  only  to  the  extent  of  the  value 
of  the  property  received,  and  the  suit  dismissed  as  to  the  balance  of  the  debt; 
and  after  a  while  another  suit,  if  the  husband  had  acquired  any  other  prop- 
erty by  his  wife,  would  have  to  be  brought  to  recover  judgment  against  him 
for  the  value  of  that  property,  and  so  on.  Also,  the  rule  contended  for  would 
deprive  the  creditor  of  the  benefit  of  a  judgment  against  the  husband,  and  a 
return  of  no  property  found  so  as  to  reach  such  estate  as  could  not  be  other- 
wise reached.  For  these  reasons,  together  with  the  reasons  expressed  in  the 
case  supra,  we  are  not  inclined  to  overrule  it. 

Thfe  judgment  of  the  lower  court  overruling  the  appellants'  motion  for  a 
new  trial  is  reversed,  and  the  case  is  remanded,  with  directions  to  grant  ap- 
pellants a  new  trial,  and  for  other  proceedings  consistent  with  this  opinion. 


Clemekts  v.  Ramsey  and  others. 
{Court  of  Appeals  of  Kentucky,    May  12,  1887.) 

1.  GUABDIAX  A17D  WaBD— SaLB— GUAKDIAN  PUBCRAMNO. 

A  guardian  brought  snit  to  obtain  an  order  directing  the  sale  of  his  ward's  land. 
The  sale  being  decreed,  the  guardian  parchased  the  land  for  himself  individually  ; 
end,  as  the  purchase  money  was  to  co  to  him  as  guardian,  no  bonds  were  required 
of  him,  but  the  commissioner  made  a  deed  directly  to  him.  Held,  that  the  sale  to 
him  was  not  void,  and  one  who  purchased  from  him  was  entitled  to  hold  the  land 
as  against  the  ward. 

2.  Sams— AcTioK  agaikbt  Guardiah—Nsxt  Fbibnd. 

An  infant  may  maintain  an  action  by  his  proc?iein  ami  against  his  guardian  and 
sureties,  where  the  guardian  has  failed  to  make  a  settlement,  and  pay  over  money 
due  the  infant,  is  insolvent,  and  has  left  the  state;  and,  as  the  chancellor  is  cbarKeii 
ex  officio  with  the  care  of  infants,  the  action  is  properly  brought  in  equity.  But  the 
court  should  not  direct  the  amount  recovered  of  the  guardian  to  be  paid  to  the  in- 
fant, or  to  the  next  friend,  but  to  be  paid  into  court. 

3.  Same^Ivfakt  Comiko  or  Aos  Pendkntb  Lite— Pabtieb. 

While  the  action  was  pending,  and  when  ready  for  trial,  the  infant  came  of  age. 
and  that  fact  was  suggested  of  record,  and  he  was  allowed  to  prosecute  the  action 
thereafter  in  his  own  name.  Held^  that  this  was  proper.  It  was  not  necessary  to 
file  an  amended  pleading  making  the  infant  a  party. 

Appeal  from  circuit  court.  Union  county. 

L,  W.  Long,  Hughes  A  Hughes ^  and  W,  P.  D,  Bush,  for  appellant.  Ken 
Chapeze,  for  appellees. 

Peyor,  C.  J.  William  Southern  qualified  as  the  statutory  guardian  of 
Forest  Ramsey,  and  gave  bond  as  required  by  law.  The  ward  owning  an  in- 
terest in  land  lying  in  Hopkins  county  in  this  state,  the  guardian  instituted 
proceedings  in  the  Hopkins  circuit  court  for  a  sale  of  the  land,  as  then  au- 
thorized by  chapter  86  of  the  Revised  Statutes.  In  order  to  obtain  a  sale,  and 
by  virtue  of  the  statute  empowering  the  chancellor  to  adjudge  a  sale  of  realty 
belonging  to  infants,  a  bond  was  executed  by  the  guardian,  with  the  appellant 
Aaron  Clements  as  surety,  conditioned  "that  the  guardian  would  leg^ly  ac- 
count for  all  money  that  comes  into  his  hands  as  such,  and  that  he  would 
faithfully  discharge  all  the  duties  imposed  on  him  by  the  statute  authorizing 
such  a  sale,  or  under  any  judgment  or  decree  of  the  court  in  pursuance 
thereof."  This  bond,  therefore,  made  the  surety  liable  for  all  moneys  com- 
ing to  the  hands  of  the  guardian  as  such  from  the  sale  of  the  infant's  land, 
and  the  statute  requires  that  tJve  proceeds  of  the  sale  of  the  land  shall  he  paid 
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over  to  t7M  guardian.  The  land  was  sold  as  directed  by  the  judgment,  and 
purchased  by  William  Southern,  the  guardian,  in  his  own  right,  for  $3,000; 
and  the  commissioner  reported  that,  the  guardian  being  the  beneficiary,  no 
bond  was  required,  evidently  meaning  that,  as  the  guardian  was  entitled 
to  the  money,  he  required  no  bond.  In  a  few  months  after  this,  the  report  of 
sale  was  confirmed,  and  a  deed  directed  to  be  made  to  Southern  in  his  individ- 
ual right.  This,  then,  was  a  confirmation  by  the  court  of  the  acts  of  the 
commissioner;  and,  as  the  guardian  was  entitled  to  the  purchase  money  for 
the  benefit  of  his  ward,  (there  being  more  than  one,)  it  was  useless  to  require 
the  money  be  paid  into  court  by  the  guardian,  and  then  repaid  to  him.  The 
conveyance  canceled  his  obligation  to  pay,  and  invested  the  guardian  with 
the  title  in  his  own  right,  who,  after  this,  sold  the  land  for  $2,800.  The 
guardian  settled  with  his  ward  Henry  Ramsey  after  he  had  arrived  at  age,  but 
made  no  settlement  of  his  accounts  with  Forest  Bamsey,  who  was  an  infant. 
The  infant,  Forest  Ramsey,  filed  this  petition  in  equity  in  the  Union  circuit 
court,  by  his  procTiein  ami,  against  the  guardian  and  his  sureties, — the  surety 
in  the  county  court  bond,  and  the  surety  Clements  in  the  bond  executed  in 
the  circuit  court  of  Hopkins  county  for  the  sale  of  the  land, — in  which  the  in- 
solvency of  the  guardian  is  alleged;  that  he  has  removed  from  the  state  with- 
out making  any  settlement  of  his  accounts;  and  asking  for  a  settlement,  and 
that  the  liability  of  the  sureties  be  fixed,  and  judgment  against  Clements,  the 
surety  in  the  circuit  court  bond,  for  the  interest  of  the  infant  in  the  land,  and 
for  all  equitable  relief. 

There  was  a  demurrer  to  the  petition,  and  it  is  now  urged  that  the  infant 
plaintiff  had  no  right,  by  his  next  friend,  to  institute  this  action  against  the 
guardian  and  his  sureties  to  require  the  guardian  to  pay  over  the  money  to 
the  next  friend  or  to  the  infant.  The  prayer  of  the  petition,  in  this  character 
of  proceeding,  cannot  affect  the  cause  of  action  set  forth  in  the  petition.  Here 
was  an  insolvent  guardian  who  had  left  the  state  without  making  any  settle- 
ment of  his  accounts,  leaving  his  sureties  denying  any  liabilities  for  much  of 
the  ward's  estate;  and,  under  such  circumstances,  a  court  of  equity  has  been 
applied  to  that  a  settlement  may  be  had  of  the  accounts  of  the  guardian,  and 
the  estate  of  the  infant  secured  or  ascertained  by  determining  the  liability  of 
the  surety.  The  infant  plaintiff  had  in  fact  no  other  remedy;  and,  being  the 
ward  of  the  chancellor  and  deserted  by  his  guardian,  it  was  eminently  proper 
that  a  settlement  should  be  had,  and  the  liability  of  the  sureties  determined. 
The  forum  selected  to  try  the  question  as  to  the  liability  of  the  guardian  was  the 
proper  one ;  and,  if  not,  no  objection  was  made  to  the  proceeding  on  that  ground. 
It  is  true,  the  next  friend  might  have  been  authorized  to  sue  at  law,  or  the 
surety  entitled  to  a  common-law  verdict,  but  no  such  demand  was  made;  and, 
the  case  being  within  the  jurisdiction  of  the  chancellor,  a  settlement  was  di- 
rected and  made,  by  which  the  liability  of  the  surety  was  ascertained.  While 
the  chancellor  would  not  direct  the  money  due  by  the  surety  to  be  paid  to  the 
infant  or  to  the  next  friend,  there  is  no  reason  why  the  surety  should  not 
have  been  required  to  pay  the  money  into  court,  and  on  his  failure  to  do  so 
an  ordinary  execution  would  have  issued  to  compel  payment,  or,  if  the  facts 
authorized  or  required  it,  a  summary  remedy  by  attachment  to  recover  the 
debt.  Upon  the  execution  of  a  bond  by  the  next  friend,  with  the  money  in 
court,  the  chancellor  could  preserve  it  for  the  infant. 

While  this  action  was  pending,  and  when  ready  for  trial,  the  fact  was  sug- 
gested and  shown  of  record  that  the  infant  plaintiff  had  arrived  at  age,  and 
lie  was  therefore  permitted  to  prosecute  the  action  in  his  own  name.  It  is 
objected  that  such  a  proceeding  is  making  a  party  plaintiff  to  an  action  with- 
out an  amended  pleading,  and  no  time  given  the  defendants  to  respond. 
There  was  in  fact  no  party  plaintiff  made  to  the  action.  Forest  Ramsey  had 
been  the  plaintiff  from  its  inception.  He  had  instituted  the  action  in  his 
name  by  a  next  friend,  who  stood  responsible  for  the  costs;  but,  when  he  ar- 
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rived  at  age,  the  next  friend  was  no  longer  a  necessary  party,  and  the  action 
abated  in  fact  as  to  him,  and  proceeded  to  judgment  in  the  name  of  the  real 
plaintiff,  and  with  whom  the  litigation  had  been  had  from  the  bringing  of 
the  action  up  to  the  rendering  of  the  judgment. 

It  is  argued,  however,  that  as  the  infant,  when  he  instituted  the  action,  had 
no  right  to  a  judgment  for  the  money,  his  arrival  at  age  did  not  enlarge 
his  rights.  The  only  reason  the  infant  was  not  entiled  to  a  judgment  con- 
sisted in  the  fact  that  at  law  and  in  equity  he  was  regarded  as  incapable  of 
managing  his  estate;  and  the  chancellor,  instead  of  placing  it  in  his  hands, 
would  have  placed  it  with  his  commissioner  to  loan  out,  or  permitted  the  pro- 
chein  ami  to  hold  it  for  the  infant  upon  his  giving  bond  and  surety.  If  the 
chancellor  could  direct  its  payment  by  the  surety  for  that  purpose,  we  per- 
ceive no  reason  why  he  could  not  direct  its  payment  to  the  infant  on  being 
satisfied  the  disability  no  longer  existed.  The  action  had  been  pending  all  the 
while  in  the  name  of  Forest  Ramsey,  and  the  defense  had  every  opportunity 
of  making  any  defense  that  he  could  have  made  if  Forest  Bamsey  had  been 
an  adult,  and  instituted  the  action  as  such. 

The  case  of  Irvine  v.  MoDotoell,  cited  by  counsel  for  the  appellant,  and  rer 
ported  in  4  Dania,  629,  has  no  application  to  the  case.  In  that  case  the  guard- 
ian and  ward  undertook,  in  the  year  1818,  to  sell  the  land  of  the  ward;  and, 
when  sold,  the  guardian  receiving  the  money,  the  ward  attempted  to  make  the 
sureties  of  the  guardian  responsible.  The  guardian  nor  ward  had  the  right 
to  sell  the  land.  The  guardian  had  the  right  to  the  rents  and  profits, — noth- 
ing more.  The  sale  by  the  guardian  was  not  authorized  bylaw,  nor  was  it  an 
official  act  In  the  present  case  the  chancellor  adjudged  the  sale  under  the 
statute,  and  the  bond  signed  by  the  appellant,  Clements,  executed  to  secure 
the  infant  in  the  purchase  money.  This  was  the  prime  object  in  requiring 
the  bond,  and  without  it  the  chancellor  could  not  have  adjudged  a  sale.  The 
purchase  was  made  by  the  guardian  in  his  own  right.  Having  been  made 
by  the  guaixlian,  the  chancellor  could  have  refused  to  confirm  the  sale.  He 
saw  proper  to  confirm  it,  and  directed  a  deed  made  to  him  by  the  commis- 
sioner. That  deed  invested  him  with  title;  and,  when  he  sold  to  a  third 
party,  the  latter  held  it  against  the  infant  and  all  others  claiming  under  him. 
The  sale  was  not  void.  The  infant  had  no  right  of  election,  because  the  land 
had  been  sold  to  an  innocent  party  by  one  invested  with  a  perfect  title.  If 
the  infant  could  elect,  he  has  elected  to  recover  the  purchase  money.  This 
secures  to  the  guardian  and  surety  relief  from  any  further  litigation  with 
reference  to  the  land  or  its  proceeds.  The  fact  that,  years  before  the  appoint- 
ment of  Southern  as  guardian,  some  one  else  had  been  appointed  and  never 
removed  does  not  render  the  bond  executed  by  Clements  void,  or  release  him 
from  responsibility. 

The  bond  is  binding  on  the  principal  and  surety,  and  the  mode  of  release 
is  to  pay  the  appellee  his  money.    See  Cotton  v.  Wolft  14  Bush,  289. 

Judgment  affirmed. 


York  v.  Steele. 

{Oimrt  ofJppealM  of  Kentucky.    May  14,  1887.) 

PBAcncB— TRAvsrvB  TO  Equitt  Docket— Ejectment. 

An  action  of  ejectment  is  purely  legal  in  its  nature;  and  the  mere  fact  that  the 
mode  of  holding  or  the  evidences  of  title  are  set  out  in  the  pleadings  by  either  the 
one  side  or  the  other  does  not  convert  the  action  into  an  equitable  proceeding  so  as 
to  authorize  its  transfer  to  the  equity  docket. 

Appeal  from  circuit  court.  Carter  county. 

B.  F.  Dulin  and  R,  D.  Davis,  for  appellant.     Wm.  Bowling,  for  appellee. 

Prtor,  C.  J.    The  only  question  involved  is  as  to  the  ownership  of  the  53 
acres  of  land.    The  appellee  instituted  an  action  of  ejectment  for  its  recovery, 
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and  the  appellant  pleaded  title  in  himself.  The  issue  was  purely  legal,  and 
the  mere  fact  that  the  mode  of  holding  or  the  evidences  of  title  were  set  out  in 
the  pleadings  either  hy  the  one  side  or  the  other  did  not  convert  the  action 
into  an  equitable  proceeding.  The  issue  remained  the  same.  The  appellee 
must  show  title.  The  case,  therefore,  should  not  have  been  transferred  to 
equity  against  the  objections  of  the  appellant.  He  was  entitled  to  a  trial  by 
jury  of  the  legal  issue.  Judgment  I'eversed  for  proceedings  consistent  with 
this  opinion. 


Loth  and  another  v,  Carty  and  others. 
iC&uH  of  Appeals  of  Kemhtdey.    Ubj  12,  1887.) 

1.  GUATTBL  MOBTOAGB»— FUTURB  AOQUIBKD  PROPERTY— RIGHT8  OP  OrBDITOBS. 

A  mortgage  of  property,  to  be  acquired  infvtwo  is  void  as  against  creditors.^ 

2.  Landlord  and  Tbnaitt— Libit— Amiobmbnt  for  Bbnbpit  of  Crbditobb. 

Where  the  tenant  assigns  his  property  for  the  benefit  of  creditors,  and  the  assignor 
brings  suit  to  settle  the  estate,  the  landlord  need  not  sue  out  a  distress  warrant  or 
attacliiuent  for  hii  rent  in  order  to  preserve  his  lien. 

3.  Same — Action. 

And,  altiiough  the  statute  requires  that  the  landlord  shall  assert  his  claim  for 
rent  within  three  months  after  it  is  due,  yet,  where  the  tenant's  assignee  for  the  bene- 
fit of  creditors  brings  suit  to  settle  the  estate  within  the  three  months,  and  avers 
that  the  landlord  has  a  lien,  this  is  sufficient  to  preserve  the  lien.  The  a!»si>;n6e 
represents  the  landlord,  and  holds  the  estate  in  trust  for  him  along  with  other  cred- 
itors. 
,4.  Same— Rbmoyal  of  Propbrtt. 

The  statute  provides  that,  if  property  be  removed  openly  and  without  fraudulent 
intent  from  *the  leased  premises,  the  landlord's  lieu  shall  be  lost  unless  asserted 
within  15  days.    Held,  tnat  this  provision  does  not  apply  where  the  property  is  re- 
moved by  the  assignee  for  the  benetit  of  creditors. 
5.  Same — Assignee's  LiABiLmr  for  Rent. 

Where  the  assignee  retains  possession  of  the  leased  premises,  he  is  h'able  for  rent 
under  the  lease,  and  the  landlord  is  entitled  to  be  paid  therefur  out  of  the  proceeds 
of  sale  in  the  assignee's  hands. 

Appeal  from  circuit  court,  Fayette  county. 

Z.  Oibbons,  for  appellants.     fT.  MarsTiall  Buford,  for  appellees. 

Holt,  J.  The  lease  of  W.  A.  Varty  of  the  store-house  of  the  appellee  M. 
£.  Carty  began  May  1.  1882,  and  ended  May  1,  1883,  at  $1,000  p?r  annum 
rent,  payable  monthly.  It  was  paid  to  June  1,  1882,  so  that  of  the  un])aid 
rent  the  first  installment  became  due  on  July  1, 1882.  On  July  7,  1882,  the 
tenant  mortgaged  to  the  appellants.  Loth  &  Haas,  his  entire  stock  of  mer- 
chandise then  upon  the  leased  premises,  and  the  mortgage  by  its  terms  in- 
cluded "all  goods  that  may  hereafter  be  added  to  said  stock.'*  James  Galla- 
hue,  as  one  of  Yarty's  creditors,  attached  the  goods  on  August  14,  1882;  and 
subsequent  thereto,  but  upon  the  same  day,  the  debtor  made  an  assignment 
to  one  Parker  of  all  his  estate  for  the  benefit  of  his  creditors.  The  trustee 
brought  an  action  to  settle  the  trust  on  September  19,  1882,  to  which  the  ap- 
pellants and  Mrs.  Carty  were  defendants.  The  petition  averred  that  they 
were  claiming  liens  of  some  character  against  the  assigned  estate,  and  called 
upon  them  to  assert  them.  The  appellee  Carty  was  summoned  on  September 
21,  1882,  to  answer,  but  for  some  unexplained  reason  she  did  not  do  so  until 
June  23,  1883,  when  she  asserted  a  preferred  lien  or  landlord's  claim  for  her 
rent  from  June  1,  1882,  to  May  1,  1883.  The  attaching  creditor,  Gallahue, 
also  claimed  a  lien  superior  to  that  of  Loth  &  Haas  as  "to  so  much  of  the  stock 

'Respecting  the  validity  of  chattel  mortgages  when  the  mortgagor  is  permitted  to  re- 
tain possession  of  the  property,  and  sell  the  same  in  the  usual  course  of  trade,  see  Hub- 
bell  V.  Allen,  (Mo.)  3  S.  W.  Rep.  22;  Hisey  v.  Goodwin,  (Mo.)  2  8.  W.  ii<n>.  56f,  and 
note;  Wilson  v.  Voight,  (Colo.)  13  Pac.  Rep.  726;  Bvrd  v.  F«.rbes,  (Wash.  T.J  Id.  715; 
Howard  v.  Wulfekuhler,  (Kan.)  Id.  606;  Fisher  v.  Syiers,  10  N.  E.  Rei».^;^^^T^ 
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of  goods  as  had  beea  purchased  after  the  execution  of  their  mortgage,  and  be- 
fore the  assignment."  Upon  the  other  hand,  this  was  denied  by  them;  they 
claiming  that  their  mortgage,  by  virtue  of  its  terms,  attached  to  them  as  they 
were  added  to  the  stock.  They  also  deny  the  right  of  Mrs.  Carty  to  any  lien 
for  rent — First,  because  she  never  sued  out  any  distress  warrant  or  attach- 
ment for  it;  and,  second,  because  if  this  were  not  necessaiy  to  create  or  pre- 
serve the  lien,  yet  she  failed  to  assert  it  within  three  months  from  the  time 
it  became  due. 

As  the  question  as  to  her  claim  apparently  presents  more  trouble  in  the 
true  solution  of  it  than  that  between  the  appellants  and  the  attaching  cred- 
itors we  will  first  consider  the  latter.  The  clause  of  the  mortgage  relating 
to  anything  that  might  thereafter  be  added  to  the  stock  was  valid  between  the 
parties;  but  the  mortgagee  thereby  acquired  no  available  right  to  such  subse- 
quently acquired  property  as  against  the  creditors  of  the  mortgagor.  TliCr 
general  rule  is  that  a  mortgage  of  property  to  be  acquired  inftituro  is  void, 
and  cannot  avail  against  the  claims  of  other  creditors.  Hoss  v.  Wilsony  7 
Bush,  29;  Vinson  v.  ffalloioell,  10  Bush,  588.  We  do  nqt  regard  the  case  of 
Zaring  v.  Cox^s  Assignee,  78  Ky.  527,  as  in  contiict  with  this  rule.  It  is  true 
that  the  facts  of  that  case  are  not  fully  shown  by  the  report  of  it;  and  it  does 
not  appear  in  it,  as  it  does  in  this  case,  that  any  creditor  had  intervened  by 
legal  proceedings  prior  to  the  deed  of  assignment.  Such  an  effort  to  mort- 
gage what  the  debtor  may  subsequently  acquire  is  constructively  fraudulent; 
and,  when  the  court  in  the  last-named  case  said:  '*Such  a  conveyance  is  evi- 
dently good  between  the  parties,  and  the  lien  attaches  so  soon  as  any  stock  is 
added;  and«  being  good  between  the  parties,  it  is  good  as  to  antecedent  cred- 
itors, at  least  until  attacked  for  fraud,*' — it  no  doul)t  merely  meant  that  it,  be- 
ing merely  constructively  fraudulent,  was  valid  until  another  creditor  asserted 
his  claim,  and  denied  the  validity  of  the  mortgage  as  to  property  acquired 
after  Its  execution.  In  such  a  case  the  attacking  creditor  need  only  state  the 
fact  that  the  property  was  obtained  subsequent  to  the  giving  of  the  mortgage, 
and  is  only  embraced  by  it  by  a  clause  attempting  to  cover  property  acquired 
infuturo.  This  of  itself  makes  it  constructively  fraudulent  as  to  other  cred- 
itors; and,  when  averred,  constitutes  an  attack  upon  it  for  fraud,  and  the 
portion  of  the  opinion  cited  no  doubt  meant  that  such  a  clause  in  a  mortgage 
was  valid  as  to  antecedent  creditors  if  they  remained  silent. 

We  now  return  to  the  other  question.  In  Petry  v.  Randolph,  7  Ky.  Law 
Rep.  754,  the  question  presented  was  whether  a  landlord  whose  rent  had  been 
due  more  than  120  days,  but  less  than  6  months,  could  under  the  statute  dis- 
train for  it  after  the  tenant  had  assigned  his  property  for  the  benefit  of  his 
creditors.  It  w&s  there  held  that,  as  between  the  landlord  and  tenant,  the 
former  could  distrain  for  it  within  6  months  from  the  time  it  became  due; 
that  as  to  lienholders  he  must  do  so  within  90  days,  and  as  to  all  other  per- 
sons having  rights  or  equities  against  the  property  of  the  tenant  he  must  do 
so  within  120  days;  and  that  in  case  of  an  assignment,  the  rights  of  otlier 
creditors  having  thereby  intervened,  he  must  do  so  within  the  last-named  pe- 
riod; and  that  the  sections  of  the  statute  providing  that  before  the  lienholder, 
or  an  officer  under  an  execution  or  attachment,  can  remove  the  tenant's  pro[)- 
erty  from  the  leasehold  premises,  he  must  pay  to  the  landlord  a  year's  rent 
due  or  to  become  due,  related  to  cases  where  the  landlord  had  not  lost  his 
right  as  above  indicated.  The  question  now  presented  is,  however,  a  differ* 
ent  one.  Unless  the  law  requires  what  is  needless,  clearly  where  the  tenant 
has  assigned  his  property  for  the  payment  of  his  creditors,  and  the  trustee  has 
brought  a  suit  to  settle  the  estate,  the  landlord  need  not  sue  out  a  distress  war- 
rant or  attachment  for  his  rent.  This  would  involve  needless  trouble  and 
cost. 

It  is,  however,  urged  that  in  this  instance  the  landlord  did  not  assert  the 
lien  until  the  expiration  of  three  months  after  the  rent  became  due.    This  is 
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true  as  to  nearly  all  of  it;  but  the  assignment  was  made  within  three  months 
of  the  time  when  the  first  unpaid  installment  became  due.  The  suit  by  the 
trustee  to  settle  the  estate  was  brought  within  this  time,  and  the  petition 
averred  that  Mrs.  Garty  had  a  lien.  By  virtue  of  the  assignment  the  property 
was  held  in  trust  for  the  payment  of  her  debt  as  a  lien  claim.  The  trustee 
represented  her;  and,  when  the  suit  was  brought,  the  estate  was  in  custodia 
legts  for  the  satisfaction  of  her  claim.  The  law  made  it  the  duty  of  the  trus- 
tee to  pay  the  lien  claims  first,  and  then  the  general  creditors.  He  held  the 
property  for  this  purpose  as  the  representative  of  the  beneficiaries;  and,  upon 
the  bringing  of  the  suit  to  settle  the  trust,  the  matter  was  already  in  the 
charge  of  the  court.  Then,  why  the  necessity  of  the  landlord  proceeding  by 
distraint,  or  how  can  it  be  said  that  her  claim  is  barred  by  time  when  the 
property  had  already  been  placed  in  the  hands  of  a  party  representing  her  for 
its  payment?  It  is  true  that  the  landlord  has  a  statutory  right  merely,  and  a 
legal  remedy  only.  Undoubtedly  the  law  requires  vigilance  upon  his  part  in 
the  assertion  of  his  rent  claim.  This  is  to  prevent  him  from  enabling  the 
tenant  to  obtain  false  credit.  No  such  reason  exists,  however,  in  a  case  like 
this,  where  the  tenant  has  already  parted  with  the  title  to  it,  and  it  is  in  trust 
for  the  payment  of  the  landlord.  The  statute  provides  that  if  the  property  be 
removed  openly,  and  without  fraudulent  intent,  from  the  leased  premises,  and 
not  returned,  the  lien  of  the  landlord  shall  be  lost  unless  asserted  within  15 
days  from  the  time  of  removal.  Here  it  appears  they  were  removed,  and  in 
fact  sold  as  early  as  December  15, 1882.  It  was,  however,  done  by  operation 
of  law,  and  by  the  assignee,  who  represented  the  appellants  as  well  as  all  the 
other  creditors  of  the  tenant.  The  assignee,  in  this  instance,  retained  con- 
trol of  the  rented  premises  until  the  expiration  of  the  lease;  and  we  perceive 
no  reason,  either  equitable  or  legal,  for  depriving  Mrs.  Carty  of  her  right  to 
be  paid  out  of  the  proceeds  now  in  the  trustee's  hands  arising  from  the  sale 
of  the  property  which  was  upon  the  rented  premises;  nor  do  we  think  it  was 
error  for  the  court  to  order  the  expenses  of  settling  the  trust  to  be  paid  out  of 
this  fund,  because  they  were  necessary  to  the  settlement  of  the  trust  and  the 
rights  of  the  various  creditors,  including  the  appellants.    Judgment  affirmed. 


Norman  and  others  v.  Boaz  and  others. 

Watson  and  others  t>.  Same. 
{Court  of  JppeaU  of  Kentucky,    May  12,  1887.) 

1.  Taxation— OoKSTiTunoKAL  Law— Raos  Dibobimination. 

White  persons  will  not  be  heard  to  object  that  an  act  under  which  a  tax  has  been 
levied  is  anconstitational  because  the  property  of  co/orrd  persons  is  made  subject 
to  the  tax,  while  they  are  neither  allowed  to  vote  upon  the  question  of  taxation, 
nor  to  participate  in  the  benefits  for  which  the  tax  is  leyied.^ 

2.  Same— Elbction— Validity. 

The  Kentucky  act  of  March  17, 1884,  authorized  submitting  to  a  popular  vote  the 
auestion  of  levying  a  tax  to  build  a  school-house  in  Fulton  county,  and  provided 
tliat  the  clerk  who  was  appointed  to  record  the  votes  at  the  municipal  election  for 
officers  should,  at  the  same  time  and  place,  record  the  votes  given  upon  the  propo- 
sition to  levy  the  tax,  and  that  be  should  make  out  a  poll-book  with  two  columns, 
for  the  purpose  of  recording  the  votes  given  for  and  against  the  tax.  The  derk  did 
not  prepare  such  a  book,  or  record  the  votes  in  any  book.  But  a  third  person,  a 
mere  private  individual,  on  his  own  motion^  kept  a  record  of  Che  votes  in  a  book 
prepared  by  himself;  and,  although  he  was  m  tne  same  room  where  the  election 
for  municipal  officers  was  being  held,  neither  the  Judge  nor  clerk  of  tliat  election 
gave  any  attention  to  his  proceedings.  Hdd^  that  the  election  was  not  valid,  and 
no  tax  could  be  levied  in  pursuance  of  the  vote  cast  at  it. 

1  Respecting  the  operation  and  effect  of  the  thirteenth,  fourteenth,  and  fifteenth  amend- 
mentd  to  the  constitution  of  the  United  iStates,  see  Railroad  Tax  Oases.  13  Fed.  Rep.  783; 
Bmoot  V.  Kentuckv  Central  Ry.  Co.,  Id.  S4S;  Le  Grand  v.  XT.  S.,  12  Fed.  Rep.  683:  £x 
parte  Thornton,  Id.  653;  U.  S.  v.  Buntin,  10  Fed.  Rep.  738.       q        ^  b  GoOqIc 
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3.  Same— OuiUTiYB  Statots^Effiot  of. 

Pending  an  action  by  a  tax-payer  to  enjoin  the  collection  of  the  t«z  voted  at  the 
election,  the  iegislatnre  passea  a  curative  statute  declaring  tlie  election  as  lawful  us 
if  held  in  strict  compliance  with  the  law.  Held,  that  the  irregularities  were  not 
mere  informalities,  but  affected  the  substantial  and  vested  rights  of  the  tax-payers. 
The  election  was  therefore  void,  and  could  not  be  vitalized  by  the  curative  act 

Appeal  from  circuit  court,  Fulton  county. 

RoherUon,  Smith  <&  Mohhins,  for  appellants.     C.  L.  Handle,  for  appellees. 

Lewis,  J.  By  an  act  of  the  general  assembly  entitled  "An  act  to  incor- 
porate <Carr  Institute  in  Fulton  County,'  "  approved  March  9,  1882,  and  an 
amendatory  act  approved  March  17,  1884,  the  college  therein  mentioned  was 
declared  a  common  school,  and  as  such  entitled  to  draw  from  the  common-school 
fund  of  the  state  each  year  all  the  money  due  the  school-district  in  which  it 
is  situated ;  and,  for  the  purpose  of  erecting  a  suitable  building,  it  was  provided 
that  the  question  of  a  subscription  of  $5,000  by  the  district,  to  be  paid  for  by 
taxation,  should  be  submitted  to  the  qualified  white  voters  of  the  district  on 
the  first  Saturday  in  May,  1884,  and,  in  the  event  of  the  votes  then  cast  being 
in  favor  of  such  subscription,  the  trustees  of  the  college  were  to  be  authorized 
to  annually,  by  some  suitable  person  appointed  by  them,  make  an  assessment 
of  the  taxable  property  in  such  district,  and  to  levy  a  tax  not  to  exceed  80 
cents  on  the  6100  of  property  subject  to  taxation,  and  a  poll-tax  of  not  ex- 
ceeding 62  on  each  white  tithe,  for  the  purpose  of  enabling  them  to  pay  one^ 
fifth  of  the  subscription  and  accrued  interest;  the  coUector  of  tlie  tax  to  be 
appointed  by  the  trustees.  Under  these  acts  an  attempt  was  made,  at  the 
time  indicated,  to  hold  an  election  upon  the  question  of  the  subscription  men- 
tioned, and  also  of  nine  trustees  of  the  district,  as  required  thereby,  when  it 
is  claimed  the  proposition  for  the  subscription  was  carried  by  a  majority  of 
the  votes  cast,  and  the  candidates  were  duly  elected  trustees.  Afterwards, 
appellees,  assuming  authority  to  act  as  such  trustees,  caused  an  assessment 
of  the  taxable  property  of  the  district  to  be  made  by  a  person  appointed  by 
them  for  that  purpose,  made  a  levy  of  $1,500  tax  on  the  district  for  the  year 
1885,  and  appointed  appellee  Boaz  to  collect  the  taxes  so  laid.  These  two 
actions,  consolidated  and  tried  together,  were  instituted  in  July,  1885,  by 
residents  and  tax-payers  of  the  district,  for  the  purpose  of  obtaining  an  in- 
junction to  perpetually  restrain  appellees,  claiming  to  be  trustees,  from  further 
proceeding  to  levy  and  Boaz  from  collecting  said  tax,  and  from  distraining 
and  selling  their  property  therefor.  And  the  lower  court  having  dissolved 
the  temporaiy  injunction,  and  dismissed  both  the  actions,  the  plaintiffs  pros- 
ecute this  appeal. 

Before  considering  the  grounds  upon  which  the  plaintiffs  seek  relief,  we 
will  notice  the  position  assumed  by  counsel  for  appellee,  that  an  injunction 
will  not  lie  in  cases  of  this  sort.  Whatever  may  be  the  rule  in  other  states, 
as  said  in  Qatea  v.  Barrett^  79  Ky.  295,  ''the  right  to  have  an  injunction 
to  restrain  the  collection  of  an  illegal  tax  has  been  so  long  recognized  and 
acted  upon  in  this  state  that  it  is  unnecessary  to  stop  to  inquire  upon  what 
ground  that  jurisdiction  is  exercised  by  courts  of  equity."  However,  these 
are  not  cases  in  which  it  is  sought  to  restrain  the  collection  of  taxes  alleged 
to  be  illegal  merely  by  reason  of  irregularity  or  misuse  of  authority  by  officei-s 
duly  elected  and  qualified  to  act;  but  the  remedy  is  against  persons  who,  it  is 
stated,  are  attempting  to  cause  an  assessment  of  property,  lay  taxes,  and 
cause  the  collection  thereof,  without  being  officers  with  any  authority  what- 
ever. 

The  first  ground  upon  which  plaintiffs  ask  relief  is  that  the  two  acts  are 
unconstitutional,  because  the  property  of  colored  persons  residing  in  the  dis- 
trict is  made  subject  to  the  tax,  while  they  are  neither  allowed  to  vote  upon 
the  question  of  the  subscription*  nor  to  participate  in  the  benefits  derived 
from  the  expenditure  of  the  money  raised  by  the  taxation  provided  for.    As 
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the  plaintifPs  are  white  persons,  and  consequently  not  at  all  affected  by  the 
alleged  discrimination  againt  colored  persons  of  the  district,  the  court,  ac- 
cording to  a  well-settled  and  conservative  rule,  will  not  listen  to  the  objec- 
tion made  by  them  to  the  constitutionality  of  the  two  acts  on  that  account. 
But  we  do  not  think,  according  to  a  proper  and  reasonable  construction  of 
the  acts,  the  property  in  the  district  of  colored  persons  is  made  subject  to  tax- 
ation to  pay  the  subscription  authorized  thereby;  and,  as  only  the  property 
of  white  persons  can  be  subject,  the  acts,  according  to  the  decision  of  this 
court  in  Marshall  v.  Donovan,10  Bush,  681,  cannot  be  regarded  as  in  viola- 
tion of  the  constitution  of  the  United  States.  In  that  case  the  same  objection 
was  made  to  the  statute  as  is  made  here;  and  this  court,  after  a  full  con- 
sideration and  discussion  of  the  question,  held  that  while,  if  colored  persons 
were  taxed  for  school  purposes,  and  the  money  expended  for  the  exclusive 
benefit  of  the  whites,  the  taxation  would  be  unconstitutional  as  to  and  might 
be  resisted  by  the  former,  that  fact  would  not  render  the  act  unconstitutional 
as  to  the  latter. 

By  the  act  of  March  17,  1884,  the  same  clerk  who  was  appointed  to  record 
the  votes  at  the  municipal  election  of  police  judge,  marshal,  and  trustees  of 
the  town  of  Fulton,  was  required,  at  the  same  time  and  place,  and  in  the  same 
poll-book,  to  record  the  votes  given  upon  the  proposition  for  the  subscription 
to  erect  the  college  building,  and  for  the  nine  trustees  of  the  school-district 
authorized  to  be  then  elected;  and  he  was  required,  in  making  out  such  poll- 
book,  to  prepare  two  columns  for  the  purpose  of  recording  the  votes  given  for 
and  against  the  proposition  for  the  subscription,  and  to  propound  to  each  person 
offering  to  vote  the  distinct  question  how  he  desired  to  vote  upon  that  proposi- 
tion. But  it  is  alleged  by  the  plaintiffs  in  each  of  these  cases,  and  proved,  that 
the  clerk  of  the  municipal  election  did  not  prepare  the  poll-book,  as  required  by 
the  act  of  1884,  for  recording  the  votes  upon  the  proposition  to  make  the  sub- 
scription and  for  the  nine  trustees  of  the  school-district,  nor  did  he  in  any 
book  record  the  votes  given  for  either  purpose.  On  the  contrary,  the  only 
record  of  such  votes  was  made  by  a  private  person  on  his  own  motion,  and 
in  a  book  prepared  by  himself;  and,  though  he  was  in  the  same  room  when 
the  election  of  municipal  officers  was  being  held,  it  is  conclusively  shown  that 
neither  the  clerk  nor  judge  of  that  election  did  or  could  supervise  or  give  at- 
tention to  his  proceeding.  But  he,  without  being  appointed  for  the  purpose, 
without  being  qualified  or  authorized  by  law  to  be  qualified,  and  without  the 
presence  of  judges  to  pass  upon  the  qualification  of  voters,  not  only  recorded 
the  votes  attempted  to  be  given,  but  assumed  authority  to  decide  who  were 
entitled  to  vote.  It  seems  to  us  that  an  election  attempted  to  be  thus  held 
cannot  be  valid  for  any  purpose,  nor  can  the  book  in  which  the  votes  purport 
to  have  been  recorded  by  such  unauthorized  person  be  taken  as  evidence  that 
either  a  majority  of  votes,  or  any  votes,  were  cast  in  favor  of  the  subscrip- 
tion, or  that  persons  claiming  the  power  to  act  as  trustees  of  the  school-dis- 
trict were  so  elected;  for  the  conditions  upon  which  the  subscription  was  au- 
thorized by  law  have  not  in  any  respect  been  complied  with,  nor  have  the 
persons  assuming  the  right  to  act  as  tmstees  in  virtue  of  that  pretended  elec- 
tion been  thereby  invested  with  any  official  authority  whatever.  As,  there- 
fore, when  these  two  actions  were  instituted,  the  school-district  was  not  lia- 
ble to  taxation  for  the  erection  of  the  college  building,  and  appellees  had  no 
power  as  trustees  to  levy  a  tax  for  such  purpose,  or  to  authorize  appellee  Boaz 
to  collect  it,  it  would  seem  that  appellants  were  entitled  to  the  relief  sought 
by  them. 

But  January  12,  1886,  while  the  actions  were  pending,  an  act  was  passed, 
the  first  section  of  which  is  as  follows:  "That  the  election  held  in  the  town 
of  Fulton  *  *  *  on  the  first  Saturday  in  May,  1884,  be,  and  the  same  is 
hereby,  declared  lawful,  as  much  so  as  though  it  had  been  held  and  conducted 
in  every  respect  in  strict  compliance  with  the  law  authorizing  the  election  to 
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be  held;  and  all  the  acts  and  doings  of  the  trustees  then  elected,  within  the 
scope  of  the  authority  given  the  trustees  of  Carr  Institute,  when  elected,  shall 
be,  and  are  hereby,  declared  lawful."  And  we  will  now  consider  what  effect 
that  act  has  upon  the  rights  of  the  parties  to  these  actions.  A  general  rule  ap- 
plicable to  retrospective  statutes  is  as  follows:  "If  the  thing  wanting,  or 
which  failed  to  be  done,  and  which  constitutes  the  defect  in  the  proceedings, 
is  Bouie  thing  the  necessity  for  which  the  legislature  might  have  dispensed 
with  by  prior  statute,  then  it  is  not  beyond  the  power  of  the  legislature  to 
dispense  with  it  by  subsequent  statute.  And  if  the  irregularity  consists  in 
doing  some  act,  or  in  the  mode  or  manner  of  doing  some  act,  which  the  legis- 
lature might  have  made  immaterial  by  prior  law,  it  is  equally  competent  to 
make  the  same  immaterial  by  a  subsequent  law."    Gooley,  Ck)nst.  Lim.  463. 

The  question  then  arises  whether  the  manner  in  which  the  election  was 
held  by  which  it  is  claimed  the  proposition  for  the  subscription  was  carried, 
and  the  nine  trustees  were  elected,  is  a  mere  irregularity  or  informality  not 
affecting  the  substantial  and  vested  rights  of  appellants  or  tax-payers.  It  is 
true  that  it  is  not  indispensable  to  the  validity  of  a  statute  providing  taxation 
for  a  local  purpose  that  a  majority,  or  any  number  of  those  to  be  ta^ed  there- 
for, should  at  an  election  vote  in  fa\  or  of  such  taxation.  And  the  legislature 
might  have  authorized  the  subscription  for  the  erection  of  the  college  build- 
ing, and  the  imposition  of  taxation  upon  the  school-district,  through  the 
agency  of  trustees  of  Carr  Institute  named  in  the  original  acts,  without  sub- 
mitting the  proposition  to  the  voters,  or  an  election  by  them  of  trustees. 
Slack  V.  Marysville  A  L,  R,  R.  Co,,  13  B.  Mon.  22.  But,  by  the  terms  of  the 
statute  of  1882  and  1884,  the  taxation  was  made  to  depend  upon  the  sanction 
by  a  majority  of  the  votes  cast  at  an  election  to  be  held  by  officers  appointed 
and  qualified  according  to  law, — not  by  a  self-appointed  and  irresponsible 
private  person;  and  the  power  to  impose  and  cause  to  be  collected  the  taxes 
was  conferred  only  upon  trustees  duly  and  legally  elected.  When  these  ac- 
tions were  commenced,  "the  law  was  therefore  for  appellants,  and  the  court 
would  have  so  adjudged."  And,  as  has  been  held  by  this  court,  the  legisla- 
ture has  no  right  to  intervene  during  the  pendency  of  an  action,  and  declare 
''that  certain  acts,  which  were  unauthorized  and  illegal  a.t  the  time  of  their 
commission,  should  be  deemed  and  held  legal  and  valid,"  where  the  substan- 
tial rights  of  the  parties,  either  plaintiffs  or  defendants,  are  thereby  affected. 
Baineg  v.  Qaines,  9  B.  Mon.  295;  Allison  v.  Ltmistille,  H.  <&  W.  R.  Co,,  9 
Bush,  247.  Of  course,  this  rule  does  not  apply  when  the  curative  act  relates 
only  to  irregularities  or  informalities.  But  we  do  not  regard  the  attempted 
election  as  merely  defective  or  irregular,  but  it  was  absolutely  void,  and  con- 
ferred no  authority  upon  appellees  or  any  others  to  impose  taxation  on  the 
district.  There  was,  then,  in  fact  nothing  for  the  curative  statute  to  operate 
upon;  and  the  recital  in  the  preamble  to  that  statute  shows  the  legislature 
never  intended  to  render  legal  and  valid  what,  as  this  record  shows,  was  void. 
But  it  was  therein  erroneously  assumed  that  the  person  who  acted  as  clerk 
was  duly  elected  and  qualified  to  act  and  record  .the  votes  upon  a  poll-book 
under  the  supervision  of  judges  of  the  election. 

In  our  opinion,  therefore,  the  act  of  January,  1886,  did  not,  nor  was  it  in- 
tended to,  have  the  effect  of  rendering  valid  the  pretended  election  held  in  the 
manner  and  by  the  person  shown  by  this  record.  Consequently  the  judgment 
of  the  lower  court  is  reversed,  and  cause  remanded,  with  directions  to  perpet- 
uate the  injunction  in  each  case. 
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Lancaster  v.  Commonwealth. 

(Qwrt  of  Appeali  of  Kentucky.    May  19,  1887.) 

1.  Homicide— I N8TBTjction8—Self-Dkfkn8E. 

Where,  in  criminal  prosecutions  for  homicide,  malicious  wounding,  or  other  of- 
fenses against  the  person,  the  facts  raise  any  issue  as  to  wliether  the  accused  acted 
in  self-defense,  the  jury  should  be  fill  Iv  instructed  how  or  under  what  circumstances 
the  accused  could  exercise  the  right  of  self-defense,  and  the  whole  of  the  law  on  the 
subject  should  be  given  to  them. 

2.  Same. 

Although  this  was  not  done  in  this  case,  the  court  refuses  to  reverse,  as  it  appears 
that  the  accused  sought  a  quarrel  with  the  injured  man,  and  attacked  him  when  he 
was  endeavoring  to  avoid  the  accused. 

Appeal  from  circuit  court,  Mercer  county. 

P.  B.  Thompson,  Sr.,  for  appellant.  F.  W.  Hardin,  Atty.  Gen.,  for  the 
Commonwealth. 

Holt,  J.  Upon  the  trial  of  the  appellant,  J.  W.  Lancaster,  for  the  mali- 
ciotiB  wounding  of  John  Yandavier,  the  accused  asked  the  court  to  give  this 
instruction  to  the  jury:  ''If  the  jury  from  the  evidence  believe  that  at  the 
time  Lancaster  cut  and  wounded  Yandavier,  (if  they  believe  it  is  proven  be- 
yond a  reasonable  doubt  that  Lancaster  did  cut  and  wound  him,)  that  he 
(Lancaster)  had  reasonable  grounds  to  believe  and  did  believe  that  he  was  in 
•  danger  of  great  bodily  harm  or  death,  or  it  reasonably  appeared  to  Lancaster 
that  he  was  in  danger  of  such  bodily  harm  or  death,  then  he  (Lancaster)  had 
the  right  to  use  such  means  as  were  necessary,  or  reasonably  appeared  to  him 
to  be  necessary,  to  protect  himself  against  such  bodily  harm  or  death.  The 
danger  of  bodily  harm  or  death  need  <  not  be  actual,  but  only  apparent.' " 
The  request  was  refused,  and  it  is  now  urged  as  a  ground  for  a  reversal  that 
the  law  of  self-defense  was  not  given  to  the  jury. 

It  is  said,  however,  that  this  was  done  by  the  first  instruction  given  to  the 
jury,  to- wit:  ''The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant,  J.  W.  Lancaster,  in 
Mercer  county,  before  the  finding  of  the  indictment  herein,  willfully  and  mali- 
ciously, and  not  in  his  necessary  or  apparently  necessary  self'drfvnse,  did  cut 
and  wound  with  a  knife,  with  intent  to  kill,  John  Yandavier,  but  of  which 
cutting  and  wounding  he  did  not  die,  they  will  find  the  defendant  guilty,  and 
fix  his  confinement  in  the  penitentiary  not  less  than  one  year  nor  more  than 
five  years." 

It  is  true  that  by  it  the  jury  were  told  that  they  could  not  convict  the  ap- 
pellant if  the  wounding  was  done  "in  his  necessary  or  apparently  necessary 
self-defense, "  but  they  were  not  informed  by  any  instruction  how  or  under 
what  circumstances  the  accused  could  exercise  this  right,  nor  was  it  defined 
to  them.  This  should  always  be  done  in  a  proper  case.  The  whole  of  the 
law  of  self-defense  should  then  be  given  to  the  jury.  The  counsel  for  the  ap- 
pellant is  correct  in  contending  that  it  was  not  done  in  this  instance.  The 
law  of  self-defense,  however,  is  but  that  of  necessity.  The  evidence  in  this 
case  shows  that  the  appellant  provoked  and  brought  on  the  difficulty;  that  he 
declared  he  had  been  desiring  to  do  so  for  a  year;  and  that  he  cut  the  injured, 
and  so  far  as  the  evidence  shows,  unarmed,  man  when  the  latter  was  trying  to 
avoid  the  difficulty  by  getting  out  of  the  way.  Under  these  circumstances  the 
instructions  as  given  embraced  the  law  of  the  case.  Indeed,  so  far  as  they  speak 
of  self-defense,  they  are  more  favorable  to  the  accused  than  he  had  a  right  to 
demand;  and  the  case,  in  our  opinion,  falls  within  that  provision  of  the  Crim- 
inal Code  which  forbids  the  reversal  of  a  judgment  of  conviction  for  an  error 
of  law  if,  upon  a  consideration  of  the  entire  case,  the  court  is  satisfied  that 
the  substantial  rights  of  the  accused  have  not  been  prejudiced  thereby.  Judg- 
ment affirmed.  (^  r\r\n\o 
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Duncan  v.  Commonwealth. 

{Court  of  Appeals  of  Kentucky.    May  19,  1887.) 

Bubo LABY— Allegation  op  Valck— Punishment. 

Gen.  St.  Ky.  c.  29,  art.  5,  g  4,  provides  a  pu/iisbment  for  anyone  who  shall  feloni- 
ously break  into  any  dwelling-hotiae,  and  feloniously  take  away  anything  of  value, 
althougli  the  owner  or  any  other  person  may  not  be  there.  Held,  (1)  it  does  not 
make  anv  difference,  under  this  section,  how  great  or  how  little  may  be  the  value 
of  the  thing  taken,  and  an  allegation  that  the  article  taken  was  of  the  value  of  five 
dollars  need  not  be  proved ;  (2)  where  the  offense  of  felonious  breaking  and  taking 
away  is  charged  and  proved,  the  punishment  cannot  be  for  the  mere  larceny  only; 
(3)  nor  does  it  make  any  difference  whether,  if  the  owner  or  other  person  be  present 
at  the  commission  of  the  offense,  he  does  or  does  not  object  ox  protest. 

Appeal  from  circait  ccKirt,  Kicholas  county. 

Hanson  Kennedy  and  John  F.  Morgan,  for  appellant.  P.  TT.  Hardin,  for 
appellee. 

Lbwib,  J.  The  indictment  under  which  appellant  was  tried  and  oonyicted 
is  fortheoflenaeof  feloniously  breaking  the  dwelling^honse  of  James  Boyd,  and 
feloniously  taking  therefrom  silrer  spoons  of  the  value  of  five  dollars,  denounced 
by  section  4,  art.  5,  c.  29,  Gen.  St.  It  is  stated  substantially  in  the  indieU 
ment  that  appellant  broke  and  entered  the  house  by  raising  a  window  thereof, 
and  taking  th^efrom  the  spoons  described;  neither  the  owner  nor  any  other 
person  being  there  at  the  time.  Upon  the  trial  the  wife  of  the  owner  of  the 
house  testified  that  she  was,  on  the  day  the  offense  is  charged  to  have  been 
committed,  returning  from  a  visit  to  a  neighbor;  and,  when  she  got  to  a 
point  between  200  and  800  yards  of  the  house,  saw  appellant  enter  it  in  the 
manner  mentioned,  and  in  a  shcMrt  time  come  out  of  it,  and  approach  to  within 
about  150  yards  of  where  she  was,  and  then  turn  and  go  along  a  path  leading 
to  his  (appellant's)  house.  She  further  testified  that,  aftor  going  into  the  housOr 
she  missed  the  spoons,  and  thereafter  charged,  appellant  with  the  offense^ 
She  is  corroborated,  to  a  considerable  extent,  by  her  husband  and  another  wit<» 
ness;  and,  while  she  was  contradicted  in  some  important  particulars  by 
others,  we  are  not  authorized  to  disturb  the  verdict  of  the  jury  because  con- 
trary  to  the  evidence,  for  they  evidently  believed  her  testimony;  and  of  her 
credibility  they  were  the  exclusive  judges. 

We  do  not  think  her  statement  that  on  Friday  morning  her  husband  found 
the  spoons  that  Jack  had  stolen  hanging  on  the  gate-post,  could  have  preju- 
diced his  substantial  rights;  for  her  husband  himself  testifies  to  the  fact  of 
finding  the  spoons;  and  whether  the  appellant  stole  them  or  not  was  to  be  de- 
termined by  the  jury  alone  upon  the  evidence,  and  doubtless  they  did  in  that 
way,  and  not  upon  the  opinion  of  the  witness,  arrive  at  their  verdict. 

It  was  not  proper  to  permit  the  witness  Banta  to  state  that  Boyd  told  him, 
the  next  day  after  it  occurred,  that  appellant  had  broken  into  his  house.  But 
in  view  of  the  facts  testified  to  by  Boyd  and  his  wife,  corroborated  by  other 
witnesses,  we  are  satisfied  that  statement  did  not  substantially  prejudice  ap- 
pellant. 

As  one  of  the  grounds  for  a  new  trial,  appellant  stated  in  his  affidavit  that 
he  had  discovered  what  he  could  prove  by  two  persons  who  were  not  examined 
on  the  trial,  the  substance  of  which  was  that  Mrs.  Boyd  told  them,  a  day  or 
two  after  she  missed  the  spoons,  that  she  did  not  know  who  bad  stolen  them; 
but  that,  after  they  were  hung  on  the  gate-post,  she  then  believed  Jack  Dun- 
can, j^pellant,  got  them.  This  evidenoe,  even  if  it  had  been  before  the  jury 
in  the  precise  form  stated  in  the  affidavit,  would  not  have  affected  the  ver- 
dict of  the  jury;  for  the  simple  fact  the  spoons  were  hung  on  the  gate-post, 
in  the  absence  of  knowledge  of  the  person  by  whom  they  were  put  there,  could 
not  have  had  any  infiuence  on  the  belief  of  Mrs.  Boyd  one  way  or  another. 
Her  statement  is  she  saw  appellant  go  Into  the  house,  and  afterwai'ds  missed 
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the  spoons,  and  two  or  three  days  thereafter  charged  hun,  as  he  admits,  with 
having  taken  them,  and  the  next  day  after  that  oonyersation  they  were  f oond 
on  the  gate-post. 

For  appellant  two  instructions  were  asked,  which  it  is  contended  were 
erroneously  refused.  The  first  one  of  them  is,  in  substance,  that  if  appellant 
broke  and  entered  the  dwelling-house  in  the  presence  of  Boyd,  or  some  mem- 
ber of  his  family,  without  objection  or  protest  by  such  person,  and  took  there- 
from silver  spoons  of  the  value  of  five  dollars,  they  must  find  him  not  guilty. 
By  the  second  the  court  was  asked  to  instruct  the  Jury  that,  upon  the  same 
hypothesis,  they  could  find  him  at  moat  guilty  of  petit  larceny,  the  property 
taken  being  of  the  value  of  five  dollars. 

So  much  of  the  section  under  which  this  indictment  was  found  as  is  applica- 
ble is  as  follows:  "Ifanyperson  •  ♦  ♦  shall  feloniously  break  any  dwell- 
ing-house, *  *  '^  and  feloniously  take  away  any  thing  of  value,  although 
the  owner  or  any  person  may  not  be  there,  he  shall  be  confined  in  the  peniten- 
tiary not  less  than  two  nor  more  than  ten  years."  It  does  not  make  any  dif- 
:ference,  under  that  section,  how  great  or  bow  little  may  be  the  value  of  the 
.thing  feloniously  taken  away  from  a  house  feloniously  broken,  and  it  was  not 
iiecessary  to  aver  in  the  indictment  anything  more  in  respect  thereto  than 
that  the  spoons  were  of  value.  And  certainly  the  allegation  that  the  thing 
taken  was  of  value  aa  much  as  five  dollars  did  not  render  the  indictment  de- 
fective. Nor,  where  the  offense  of  felonious  breaking  and  felonious  taking 
away  is  charged  and  proved,  can  the  punishment  be  for  the  mere  larceny  only, 
either  grand  or  petit  larceny.  The  offense  may  be  complete,  whether  the 
owner  or  any  other  person  be  present;  and  it  does  not,  therefore,  make  any 
difference  whether,  if  the  owner  or  other  person  be  present,  he  does  or  does 
not  object  or  protest;  for  if  without  regard  to  the  intent  with  which  a  person 
may  break  a  dwelling-house  and  carry  away  property  of  value,  his  guilt  must 
be  determined  by  the  conduct  of  the  owner,  it  would  follow  that  he  might 
escape  punishment  simply  be((^use  the  owner  was  too  tinud  to  protest  or  weak 
to  resist. 

Perceiving  no  error  to  tlie  prejudice  of  the  substantial  rights  of  appellant, 
we  affirm  the  judgment 

HoBiNSON  and  others  v.  HENNn^G  and  others. 
iQwH  of  Appeals  of  Kentucky.    May  19,  18S7.) 

SPBOiriO  PtBIOKMANOB— DeFBOT  IN  TiTLB— DlBCLAIKKR. 

A  married  woman  owned  land  as  her  separate  estate,  which  she  and  her  husband 
conveyed  upon  a  merely  formal  consideration  of  one  dollar,  as  recited  in  the  deed. 
Plaintiff,  becoming  the  owner  of  the  land,  sold  it  to  defendant,  who  reftised  to  ac- 
cept the  title  because  the  married  woman  had  not  received  valuable  consideration 
for  her  conveyance.  In  a  suit  for  specific  performance,  the  married  woman  and 
her  husband  hied  their  answer,  disclaiming  any  interest  in  the  land,  and  ratifying 
their  former  deed.  Meldt  that  defendant  might  properly  be  compelled  to  take  the 
title. 

Appeal  from  Louisville  chancery  court. 

This  IB  an  action  brought  by  the  appellee  Henning  against  the  appellant 
Robinson  to  compel  the  latter  to  specifically  perform  a  contract  to  purchase 
land.  Bobinson  resisted  specific  performance,  on  the  ground  of  a  defect  in 
the  title.  The  land  was  originally  owned  by  Ato.  Mary  Y.  Jewell,  a  married 
woman,  as  her  separate  estate,  and  was  conveyed  by  her  and  her  husband  to 
one  Meriwether,  who  conveyed  it  to  plaintiff  Henning.  The  deed  from  the 
Jewells  to  Meriwether  was  made  upon  a  mere  formal  consideration  of  one  dol- 
lar, as  recited  in  the  deed.  Bobinson  baaed  his  objection  to  the  title  upon  this 
fact:  that  the  consideration  of  the  marrigd  woman's  deed  conveying  her  sep- 
arate estate  was  a  formal,  and  not  a  Suable,  one.  Jewell  and  wife  were 
made  parties  to  this  action,  and  file  their  answer  ratifying  the  original  deed 
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to  Men  wether,  and  disclaiming  any  interest  in  the  property.    Judgment  for 
plaintiff.    Bobinson  appeals. 
Simrall  &  Bodley,  for  appellants.    Bacon  eft  Stiles,  for  appellees. 

Pbtor,  C.  J.  The  statute  empowers  the  wife  to  make  a  conveyance  of  her 
separate  estate  where  the  husband  unites  with  her;  and  in  this  case  it  appears 
that  both  husband  and  wife  were  the  grantors,  and,  in  the  present  action  of 
ffenning  v.  Bobinsoiif  HeMung,  deriving  title  through  Jewell  and  wife, 
has  made  them  parties  defendant.  They  reaffirm  and  ratify  the  original  con- 
yeyance  by  them  to  Meriwether,  who  conveyed  the  realty  to  Henning,  and, 
the  latter  being  invested  with  a  perfect  title,  in  so  far  as  any  claim  might  be 
asserts  by  Jewell  and  wife,  the  chancellor  below  properly  enforced  the  con- 
tract by  compelling  Bobinson  to  accept  the  title*    Judgment  affirmed. 


Chesapeake,  O.  A  8.  W.  R.  Co.  9.  Gehsst* 

{Qnart  qf  Appeali  of  Kentucky.    May  19, 1887.) 

Bailboad  OoicrAjvis»~^LB— -DiseoLUTioN— Ltabilitibs. 

Where  one  railroad  company  sella  out  to  another,  a  person  having  a  claim 
against  the  former  company  for  damages  on  account  of  personal  injuries  cannot 
maintain  an  action  against  the  latter  oompanv ;  and  the  old  company,  against 
which  his  right  of  action  existed,  having  been  aissolved  by  the  sale,  his  only  right 
of  action  remaining  is  against  the  stockholders  of  the  old  company,  who  received 
the  purchase  money. 

Appeal  from  circuit  court,  Hardin  county. 

Holmes  Cummins^  Wm,  Wilson^  J.  P.  Hobsorif  and  P.  H.  Darby,  tor  ap- 
pellant.   Matt.  O^Doughwtyt  R,  C.  Davis,  and  C.  D*  Waikett  for  appellee. 

Pbtor,  C.  J.  The  appellee,  William  F.  Griest,  while  in  the  employ  of  the 
Faducah  &  Elizabethtown  Bailroad  Company,  and  running  one  of  its  excur- 
sion trains  from  Cecilia,  in  Hardin  county,  to  the  city  of  Paducah,  was  se- 
verely injured  by  the  collision  of  the  engine  with  horses  upon  the  track,  by 
which  the  engine  ran  off  the  road-bed  and  capsized,  crushing  and  wounding 
him  in  a  frightful  manner.  He  instituted  this  action  against  the  Chesa- 
peake, Ohio  &  Southwestern  Bailroad  Company  and  tlie  Paducah  &  Elizabeth- 
town  Bailroad  Company,  alleging,  in  substance,  that  the  injury  resulted  from 
insufficient  air-brakes,  that  were  defective,  and  so  known  to  the  defendants, 
and  unknown  to  the  plaintiff,  and  which,  if  in  proper  condition,  would  have 
enabled  him  to  check  the  train,  and  have  prevented  the  injury.  His  claim 
for  damages  was  allowed  to  the  extent  of  610,000  against  the  Chesapeake, 
Ohio  &  Southwestern  Bailroad  Company  alone,  the  Paducah  &  Elizabeth- 
town  Bailroad  Company  not  being  served  with  process,  or  appearing  in  the 
action. 

The  Chesapeake,  Ohio  &  Southwestern  Bailroad  Company  was  incorporated 
in  the  month  of  January  in  the  year  1882,  and  the  accident  resulting  in  in- 
juries to  the  plaintiff  occurred  in  July,  1881.  The  daim  against  this  corpo- 
ration is  attempted  to  be  maintained  on  the  idea  that  by  its  charter,  and  the 
contract  by  which  it  became  the  owner  of  the  Paducah  i  Elizabethtown  Rail- 
road Company,  the  two  were  consolidated,  and  constituted  the  one  corpora^ 
tion ;  and,  further,  that  by  the  terms  of  the  purchase  the  present  appellant 
undertook  to  discharge  all  the  liabilities  of  the  Paducah  &  Elizabethtown 
Bailroad  Company.  A  demurrer  was  filed  to  the  petition,  on  the  ground  that 
it  presented  no  cause  of  action  against  the  appellant,  and  the  demurrer  over- 
ruled. An  answer  was  then  filed  to  the  petition,  the  first  paragraph  of  which 
denied  any  responsibility  for  the  tort  complained  of,  or  for  any  personal  in- 
jury to  the  employe  while  engaged  in  the  service  of  tlie  Paducah  &  Eliza- 
bethtown Bailroad  Company;  maintaining  that  the  agreement  by  which  it  be- 
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came  the  owner  of  the  last-named  corporation  was  a  deed  of  bargain  and  sale, 
entered  into  by  botli  corporations  under  their  respective  charters.  The  iden- 
tical question,  in  fact,  is  made  by  this  paragraph  of  the  answer  that  was 
raised  by  the  demurrer  to  the  petition. 

We  must  look  to  the  writing,  therefore,  by  which  the  appellant  acquired 
the  Faducah  &  Elizabathtown  liailroad  to  determine  the  liability  of  the  one 
for  all  the  debts  and  liabilities  of  the  other.  The  facta  alleged  in  the  petition 
constitute  a  cause  of  action  against  the  Paducah  A  Elizabethtown  Kailroad 
Company,  and,  if  the  appellant  is  liable  in  this  case,  it  must  be  by  reason  of 
the  contract  between  the  two  corporations.  The  deed  of  bargain  and  sale  re- 
cites that  **t?ie  one  has  bargained  and  sold,  and  by  these  presents  doth  grants 
bargain,  and  sell,  alieiif  convey,  and  confirm,  unto  the  Chesapeake,  Ohio  & 
Southwestern  Bailroad  all  the  railroad,  and  its  properties,"  naming  them 
specifically,  to  have  and  to  hold  in  fee,  including  ^^M  debts,  dues,  and  de- 
mands, qf  whatever  nature,  due,  or  to  become  due,  to  it,  and  all  the  rights, 
privileges,  and  franchises  belonging  to,  or  appertaining  to,  the  P.  d-  E.  2i, 
R,  Co.'*  The  consideration  for  this  sale  was  over  $70,000  in  money,  and 
•2,853,000  in  negotiable  bonds,  and  the  assumption  of  certain  mortgage  liens 
that  were  upon  the  road;  and,  further,  the  appellant  bound  itself  to  pay  all 
sums  latcfully  due  for  taxes,  and  all  current  indebtedness  incurrefl  by  the 
party  of  the  second  part  in  the  operation  of  said  railroad  and  property. 

The  Paducah  &  Elizabethtown  Bailroad  Company  was  authorized  by  its 
charter,  witli  the  assent  of  a  majority  in  value  of  the  stock  of  the  company^ 
to  sell  or  lease  its  road,  and  the  power  to  purchase  was  conferred  on  the  ap- 
pellant ;  so  no  obstacle  existed  to  the  consummation  of  such  a  transaction  but 
the  consent  of  the  stockholders,  as  provided  by  the  several  charters.  That 
consent  was  obtained,  and  the  legal  effect  of  the  {igreement  was  to  transfer 
to  the  appellant  all  the  rights,  property,  etc.,  of  the  Paducah  &  Elizabethtown 
Bailroad  Copipany  free  from  the  claims  of  creditors.  It  was  a  bona  fide  pur- 
chaser, paying  full  value  for  the  road.  At  least,  the  validity  of  the  transac- 
tion is  nowhere  assailed;  and,  in  such  a  state  of  case,  we  are  aware  of  no 
rule  of  law  or  equity  that  would  follow  the  property  in  the  hands  of  a  bona  fide 
purchaser  for  the  benefit  of  a  creditor  who  has  no  liens,  bylaw  or  contract,  as 
agaiust  it  or  the  property  sold. 

If  the  corporation  had  but  changed  its  name,  with  the  same  stockholders^ 
or  with  additional  stockholders,  it  would  be  regarded  as  the  same  corporation. 
Here,  however,  is  a  great  line  of  railroad,  incorporated  under  the  name  of 
the  Chesapeake,  Ohio  &  South  western  Bailroad  Company,  with  responsibilities 
greater  than  those  belonging  to  the  corporation  whose  property  has  been  pur- 
chased by  it,  with  different  stockholders,  and  property  rights  that  were,  be- 
fore and  after  the  purchase,  disconnected  from  the  interest  of  stockholders  in 
the  corporation  purchased,  and  it  cannot  be  well  argued  that  the  two  have 
consolidated,  or  liave  each  a  common  interest  in  the  appellant.  No  stock- 
holder in  the  Paducah  &  Elizabethtown  Bailroad  Company  held  stock  as  such 
in  the  Chesapeake,  Ohio  &  Southwestern  Bailroad  Company,  but,  on  the  con- 
trary, the  stockholders  in  the  Paducah  &  Elizabethtown  Bailroad  Company  were 
paid  off  in  bonds  by  the  appellant,  extinguishing  the  existence  of  all  the  prop- 
erty rights  of  the  latter  company,  and  in  fact  it  may  be  said  to  have  no  longer 
an  existence,  except  for  the  purpose  of  winding  up  the  affairs  of  the  com- 
pany. 

A  creditor  of  the  corporation,  whether  from  an  express  or  implied  contract, 
subjects  himself,  when  dealing  with  it,  to  the  powers  conferred  by  the  char- 
ter. If  the  power  to  sell  is  given  by  the  terms  of  the  grant,  the  purchaser 
for  value  holds  the  property  as  if  it  had  been  an  individual  transaction. 
There  is  no  reason  for  making  the  distinction,  and  the  rule  in  individual 
transactions  should  apply,  as  between  corporations,  where  the  power  to  sell 
and  purchase  is  conferred  by  the  charter.    While  a  dissolution  of  a  corpora- 
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tion  would  entitle  the  creditors  to  enforce  their  demands  in  a  court  of  equity, 
or,  where  there  is  a  consolidation,  to  follow  the  assets  of  their  debtor  in  the 
consolidated  company,  still,  where  there  is  a  sale  of  the  corporate  property,  it 
passes  the  title  as  to  all,  in  the  absence  of  some  reservation  in  the  charter 
protecting  the  rights  of  creditors.  Mor.  Corp.  567, 569.  "Where  the  corpora- 
tion is  dissolved,  oris  consoJidated,  the  assets  of  the  company  are  a  trust  fund 
for  the  payment  of  its  debts,  and  may  be  reached  by  a  court  of  equity. 

What,  then,  is  the  remedy  of  the  appellee  in  this  case,  in  the  event  he  is 
entitled  to  a  judgment  against  the  Paducah  &  Elizabethtown  Railroad  Com- 
pany ?  If  a  sale  in  good  faith  has  been  made  to  the  appellant, — ^and  that  is  not 
questioned, — ^the  stockholders  of  the  Paducah  &  Elizabethtown  Bailroad  Com- 
pany, having  received  a  consideration  for  their  stock,  would  scarcely  be  per- 
mitted to  hold  the  proceeds  in  their  pockets,  and  the  debts  of  the  company 
be  left  unpaid.  An  equivalent  has  been  paid  by  the  appellant,  in  money  and 
bonds,  that  have  passed  to  the  stockholders  of  the  old  corporation.  This  must 
be  regarded  as  assets  for  the  payment  of  debts,  if  not  already  appropriated  in 
that  way. 

This  court  held  in  the  case  of  Smith  v.  Bower^  2  Duv.  17,  that  where  the 
property  and  franchise  of  a  railroad  company  had  been  sold  under  a  mortgage, 
that  the  liabilities  of  the  corporation  still  existed,  and  the  corporation  still 
lived,  at  least  for  the  payment  of  its  debts. 

It  is  urged,  however,  that  the  appellant  undertook  to  pay  the  current  in- 
debtedness incurred  by  the  Paducah  k  Elizabethtown  Bailroad  Company  in  run- 
ning its  road,  and  that  this  embraced  the  tort  complained  of,  or  the  liability  of 
the  company  to  the  appellee  under  its  implied  contract  to  furnish  safe  machinery 
in  operating  the  road.  In  the  case  of  Coggin  v.  Central  R.  Co.,  62  Ga.  685, 
where  the  one  company  absorbed  the  former,  one  of  the  provisions  of  the  act 
was  that  the  living  corporation  should  discharge  all  the  contracts  of  the  ex- 
tinct corporation.  There  the  court  permitted  the  injured  party  to  sue  for  a 
tort,  and  to  recover  on  the  agreement  to  p^  all  the  debts ;  the  reasoning  be- 
ing based  upon  some  provision  of  the  Code  in  which  the  word  ''debts"  was 
used,  the  court  saying  th£^t  there  was  a  strong  probability  that  the  record  was 
intended  to  embrace  liabilities  of  all  classes,  torts  included.  Whether  the 
words,  *'to  pay  all  current  indebtedness  in  operating  the  road,"  embraces 
such  a  tort  as  is  complained  of  in  this  case,  is  not  necessary  to  be  determined, 
as  we  think  it  evident  that,  before  such  a  recovery  could  be  had,  some  claim 
should  be  established  against  the  party  or  corporation  committing  the  injury. 
If  we  could  construe  the  words  ''current  indebtedness"  as  meaning  what  the 
appellee  insists  it  does  mean,  we  are  not  disposed  to  adjudge  that  an  action 
for  negligence,  in  which  punitive  as  well  as  compensatory  damages  can  be  re- 
covered, may  be  maintained  against  one  not  in  existence  when  the  tort  was 
•committed.  This  action  should  have  been  prosecuted  against  the  Paducah  & 
Elizabethtown  Bailroad  Company  for  the  purpose  of  establishing  the  claim, 
and  then  the  equity  of  the  appellant,  as  against  the  stockholders  of  that  cor- 
poration, or  the  claim  of  any  against  the  present  appellant,  could  be  asserted. 

The  case  of  Potoell  v.  North  Missouri  R.  Co,  was  a  case  where  several  rail- 
Toad  companies  were,  by  an  act  of  the  l^islature,  merged  into  one,  and  con- 
Btituted  one  body,  under  the  name  of  one  of  them.  It  was  there  held  that 
where,  by  the  terms  of  the  deed,  the  first  corporation  was  extinguished,  and  the 
second  only  continued  to  exist,  the  case  was  not  one  of  consolidation  or  amal- 
gamation. There  the  one  corporation  was  authorized  by  a  majority  in  in- 
terest of  its  stockholders  to  transfer  its  effects,  assets,  rights,  and  privileges 
to  the  North  Missouri  Bailroad  Company,  and  upon  such  transfer  the  com- 
pany was  to  cease  to  exist,  and  the  road  thenceforth  to  be  styled  the  West 
Branch  of  the  North  Missouri  Bailroad,  their  franchises  to  be  completely 
vested  in  the  North  Missouri  Bailroad  Company,  etc.  It  was  there  said  that 
the  one  corporation  was  absolutely  extinguished;  it  was  a  matter  of  contract^ 
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and  made  upon  a  yalnable  consideration  to  a  bona  fide  purchaser;  and  that, 
while  a  court  of  equity  will  not  allow  a  corporation  to  give  away  its  property 
to  the  prejudice  of  creditors,  it  will  not  follow  the  property  into  the  hands 
of  hSnaflde  purchasers.     42  Mo.  68;  Eaton  <fe  H.  R.  Co,  v.  Runt,  20  Ind.  463. 

In  this  case  the  appellee  is  proceeding  on  the  theoiy  that  the  Paducah  &  Eliz- 
abethtown  Railroad  Company  no  longer  exists ;  that  its  property  and  franchises 
have  passed  to  the  appellant  by  the  deed  filed  with  the  petition.  It  has  no  in« 
terest  in  common  with  the  appellant,  nor  has  any  of  its  stockholders  any  stock 
in  the  new  company;  and  the  fact  that  the  president  of  the  appellant  was 
the  owner  of  most  of  the  stock  in  the  Paducah  &  Elizabethtown  road  cannot 
have  the  efPect  of  making  a  new  and  distinct  corporation,  that  is  a  purchaser 
for  value,  liable  for  its  debts,  except  as  made  so  by  the  terms  of  the  sale.  We 
do  not  mean  to  adjudge  that  one  corporation  can  be  relieved  of  its  liability  by 
passing  its  property  over  to  some  other  company,  or  that  a  creditor  is  deprived 
of  his  rights  as  such  in  a  case  where  the  company  liable  to  him  consolidates 
with  another.  The  right  to  consolidate  cannot  be  prevented  by  the  debtor, 
but  he  may,  in  such  a  case,  have  the  assets  applied  by  a  court  of  equity  to  the 
payment  of  his  debt,  because,  in  effect,  the  corporation  is  dissolved. 

The  creditor,  in  the  event  the  agreement  of  consolidation  bound  the  con- 
solidated company  to  pay  the  debts,  could  not  be  compelled  to  accept  the 
agreement,  and  thereby  destroy  his  right  to  look  to  his  own  debtor;  and,  as 
said  in  Morawetz:  '*It  has  sometimes  been  held  that,  when  a  new  company 
is  formed  by  consolidation  of  several  companies,  it  thereby  impliedly  assumes 
the  debts  and  obligations  of  the  old.  But  this  doctrine  is  not  universally  ac- 
cepted, and  there  seems  to  be  no  sufficient. reason  for  implying  such  an  as- 
sumption of  liabilities,  particularly  as  creditors  are  not  compelled  to  accept 
the  same,**  etc.    Mor.  Corp.  558. 

In  the  present  case  it  is  apparent  that  there  was  an  absolute  sale  of  the 
Paducah  &  Elizabethtown  Bailroad,  and  the  action  should  have  been  prose* 
cuted  to  judgment  against  the  latter  company.  The  demurrer  by  the  appel- 
lant should  have  been  sustained.  The  judgment  is  therefore  reversed  and 
remanded,  with  directions  to  sustain  the  demurrer. 


Jackson  and  others  d.  Audebsok  and  others. 

{(hurt  qf  Appeal*  ^  Kentucky.    Hay  12,  ISS7.) 

iHBUBAircE— PoLTOT— AMiommrr. 

Ordinary  life  insaraaoe  polida  are  not  anignable,  and  oannot  be  placed  upon 
the  market  as  a  promisBoiy  note  or  bank  paper.  Bat  where  a  certificate  of  mem- 
bership in  a  mutual  benefit  aaBodation  in  terms  confers  on  the  member  the  right  to- 
assign  the  benefit,  and  the  member  assigns  it  in  exchange  for  a  tract  of  land,  hM^ 
that  the  assignee,  after  retaining  it  for  10  years,  cannot  sae  to  set  aside  the  con- 
tract on  the  ground  that  there  was  no  right  to  assign  and  recover  the  land,  espe-^ 
dally  where  it  appears  that  he  hss  not  tendered  the  certificate  back  to  the  mem- 
ber, but  has  allowed  it  to  lapse  by  failing  to  pay  the  premiums. 

Appeal  from  circuit  court,  Knox  county. 

Action  to  rescind  a  contract  and  cancel  a  deed  conveying  land.  The  con- 
sideration of  the  deed  was  the  assignment  of  a  certificate  of  membership  taken 
out  by  the  wife  of  appellant  Jackson  in  the  Kentucky  Grangers'  Mutual  Bene- 
fit Society.    Judgment  for  plaintifHs.    Defendants  appeal. 

Wm.  Lindsay  and  James  D.  Black,  for  appellants.  Dishman  d  MoCleary, 
J,  H.  Tinsley,  John  H.  Wilson^  and  Richards  dk  Hines,  for  appellees. 

Pryor,  0.  J.  After  the  reargument  in  this  case,  the  court  is  still  disposed  to 
adjudge  that  the  appellant  is  entitled  to  a  reversal.  The  parties  were  dealing 
at  arms-length  in  regard  to  these  policies,  that  seem  to  have  had  a  marketable 
value.    The  husband  of  Mrs.  Jackson  was  one  of  the  beneficiarieSi  and,  be- 
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sides,  the  benefit  certificate  on  its  face  made  the  sum  aid,  at  the  death  of  the 
member,  her  assigns  as  well  as  those  named  as  the  beneficiaries.  Lawyers 
had  been  consul&d,  and  opinions  given  pro  and  con,  as  to  the  right  to  as- 
sign. That  ordinary  life  policies  are  not  assignable,  and  cannot  be  placed 
upon  the  market  as  a  promissory  note  or  bank  paper,  is  well  established ;  but 
here  all  the  certificates  issued  by  the  grange  purport  to  confer  on  the  insured 
the  right  to  assign,  and  it  may  well  be  doubted  whether  the  corporation  can 
make  any  defense  to  a  bona  fide  holder  who  has  been  induced  to  purchase, 
not  by  the  representations  of  the  agents,  that  they  were  assignable,  but  by 
the  express  terms  of  the  policy  transferred. 

Speculation  was  freely  entered  into  by  many  parties  in  the  county  of  Knox 
In  these  policies.  Appellee,  who  should  have  informed  himself  as  to  the 
rights  of  the  parties,  was  an  active  participant  in  the  purchases  made.  He 
purcliased  this  policy  in  1877,  and  there  was  no  complaint  marie  until  1882. 
when  it  is  apparent  the  members  of  the  grange  were  being  reduced  in  num- 
bers, and  the  inducement  to  continue  purchasing  was  not  so  great.  There  was 
never  any  tender  of  the  policy  back  to  the  appellant,  or  any  offer  to  pay  the 
premiums  that  were  unpaid;  but,  on  the  contrary,  there  was  a  forfeiture  of 
the  policy  while  in  the  hands  of  the  appellee,  and  no  notice,  from  the  decided 
weight  of  the  testimony,  given  by  him  of  his  intention  to  abandon  the  con- 
tract. He  had  a  policy  on  his  own  life,  besides  others  that  he  forfeited  about 
the  same  time,  and  it  was  evident  that  the  speculation  was  becoming  a  bur- 
den, and  the  cause  prompting  the  appellee  to  sue  consisted  In  the  lessening  of 
the  ability  of  the  corporation  to  pay  by  reason  of  its  failing  condition.  He 
was  offered  by  Vaughn  0500  for  the  policy,  and  by  Parrott  $600.  He  asked 
61,800,  and,  if  Mrs.  Jackson  had  died,  would  have  been  entitled  to  $2,000,  in 
the  event  he  acquired  the  interest  of  all  the  children.  As  to  the  husband^s 
interest,  he  acquired  that  in  the  event  he  survived  his  wife;  becatise  the  pol- 
icy assigned  by  the  husband  and  wife  gave  the  right  to  assign,  and  estopped 
the  husband  from  asserting  any  claim  to  the  insurance  money.  The  appel- 
lants, from  the  proof,  have  entered  upon  the  land,  erected  buildings,  im- 
proved the  fence,  and  lived  on  it  some  five  years  before  this  suit  was  brought. 
That,  from  the  preponderance  of  the  proof,  was  the  first  notice  appellants  had 
of  the  purpose  on  the  part  of  the  appellee  to  seek  a  rescission  of  the  executed 
contract.  The  land  was  worth,  not  exceeding  $600.  Mrs.  Jackson  could 
have  sold  her  policy  at  any  time  upon  a  risking  bargain  for  that  sum.  The 
appellee  refused  to  sell  it  until  he  saw  that  it  was  becoming  worthless,  and, 
when  in  no  condition  to  place  these  parties  in  9tatu  qoQ,  asks  to  have  the  con- 
tract rescinded. 

This  judgment  is  reversed  and  remanded,  with  directions  to  dismiss  the 
proceeding  as  to  Jackson  and  wife. 

It  appears  that  all  of  the  children  of  Mrs.  Jackson  are  of  age  but  two. 
There  are  eleven  children  in  all;  and,  as  the  mother  has  obtained  the  benefit 
of  the  policy  by  accepting  for  it  a  conveyance  for  this  land,  the  appellee  should 
be  allowed  to  amend  his  petition,  making  the  children  defendants,  and  have 
the  policy  to  be  renewed  by  the  corporation  payable  to  the  appellee. 

Judgment  rev^rsedi  and  remanded  for  proceedings  consistent  with  this 
opinion* 


Graham  «.  Conokb. 

(Cbur<  q^  Aipptah  (d  Kentucky.    May  14,  1887.) 

CoysTmrnoxAL  Law— Title  of  Act,  ,     , 

Kentucky  act  of  April  21,  1882,  entitled  ''An  act  providing  for  the  improvement 
of  the  Fountain  Perry  road  at  the  cost  of  the  property  benefited  thereby,"  provides 
for  tlie  assessment  of  adjoining  property  within  800  feet  of  either  side  of  the  road, 
the  same  being  an  ordinary  county  road  running  through  the  country.  Heldj  that 
tlie  act  is  not  oncoustitational,  on  the  ground  that  the  title  is  misleading. 
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2.  Same— Tazatiok— Local  Assessment. 

Kentucky  act  of  April  21,  1882,  provides  for  macadamizing  an  ordinary  connly 
road,  and  imposes  for  that  purpose  a  tax  on  those  owning  land  adjacent  to  the  road 
to  a  deuth  of  800  feet  on  either  side  of  the  road.  Heldy  that  as  no  peculiar  benefits 
accruea  to  such  owners,  as  distinct  from  the  other  lesidents  of  the  county,  the  tax  is 
unjnst  and  unequal,  and  the  act  unconstitutional.  No  rule  or  principle  of  taxation 
authorizes  the  taxing  of  agricultural  lands  by  the  square  foot,  or  compelling  those 
owning  land  fronting  on  an  ordinary  county  road  to  bear  the  expense  of  maintain- 
ing or  repairing  it. 

Appeal  from  Louisville  chancery  court. 

Jas,  S,  Firtle,  for  appellant.  C.  B.  Seymour,  Humphrey  Marshall,  and 
L,  Joseph,  for  appellee. 

Pryor,  0.  J.  By  an  act  of  the  legislature  approved  the  twenty-first  of 
April  in  the  year  1882,  on  the  petition,  as  is  alleged,  of  a  large  majority  of 
persons  owning  property  on  either  side  of  the  Ferry  Fountain  road,  in  the 
county  of  Jefferson,  a  tax  was  imposed  on  the  owners  of  the  land  lying  be- 
tween two  lines  parallel  to  the  center  of  the  road,  and  distant  on  each  side  800 
feet,  for  the  purpose  of  improving  and  macadamizing  the  road  (that  was  then 
an  ordinary  county  road]  from  the  western  boundary  of  the  city  of  Louisville 
extending  to  the  bank  or  the  Ohio  river.  The  commissioners  under  the  act, 
authorize  by  its  provisions  to  contract  for  the  construction  of  the  improve- 
ment, gave  the  contract  to  the  appellee,  Conger,  who  completed  the  work  in 
accordance  with  his  contract,  and  is  now  seeking  to  enforce  his  lien  on  the 
land  bordering  on  the  road,  and  owned  by  these  appellants.  The  entire  im- 
provement, including  compensation  to  the  engineer  and  other  expenses, 
amounted  to  about  the  sum  of  $20,000. 

The  appellants  filed  an  answer  presenting  several  defenses  to  the  action, 
only  one  of  which  will  be  determined  in  this  case,  viz.,  the  validity  of  the  act 
under  which  this  work  was  done.  It  is  insisted  by  counsel  for  the  appellants 
that  the  act  is  unconstitutional  for  two  reasons:  (1^  The  title  to  the  act  is 
misleading;  (2)  that  the  taxation  imposed  is  unequal,  and  the  property  of  the 
appellants  proposed  to  be  taken  for  public  uses  without  compensation. 

A  demurrer  was  sustained  to  the  answer  filed;  and  the  facts  therein  alleged, 
connected  with  the  act  of  the  legislature  under  which  this  lien  is  sought  to 
be  imposed,  present  the  constituraonal  question.  The  apportionment  of  the 
cost  of  the  work  was  proper,  and  a  lien  exists  by  the  provisions  of  the  enact* 
ment,  if  the  demurrer  was  properly  overruled. 

It  is  alleged  in  the  petition  that  the  road  improved  was,  at  the  time  of  the 
passing  of  the  act,  one  of  the  ordinary  county  roads  of  Jefferson  county,  under 
the  supervision  of  the  county  authorities,  worked  and  kept  in  order  at  the 
usual  expense  attending  the  improving  of  county  roads,  and  the  expenses 
paid  out  of  the  county  levy;  that  the  oust  to  each  land-owner  was  only  a  few 
cents  to  the  acre  for  such  improvements  as  were  required  to  keep  the  road  in 
repair,  and  paid  out  of  the  annual  levy;  that  the  tax  imposed  for  the  extra- 
ordinary improvement  made  amounts  to  850  an  acre  on  the  land  lying  within 
the  taxed  boundary,  or  81  per  foot  fronting  the  road  on  either  side;  that  these 
appellants  were  not  instrumental  in  obtaining  the  passage  of  the  law,  or  bene- 
fited by  the  improvement;  that  there  is  no  general  system  of  taxation  for 
turnpike  purposes  within  the  county,  and  therefore  the  legislature  exceeded 
its  authority  in  requiring  these  appellants  to  pay  for  this  public  road,  or  its 
improvement,  that  belongs  to  the  county,  or  under  its  control,  and  from  which 
they  derive  no  income  and  no  greater  benefits  than  must  necessarily  be  at- 
tached to  farming  lands  bordering  on  a  public  highway.  The  land  sought  to 
be  taxed  is  agricultural  land,  and  its  annual  rental  al)Out  four  dollars  per  acre. 

By  section  6  of  the  act  it  is  made  the  duty  of  the  Jefferson  county  court  "to 
cause  to  be  ascertained  the  names  of  the  owners  of  ejich  and  every  square  foot 
of  land  within  the  tax  district  described  in  the  first  section  of  theact,  and^to 
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assess  th«  entire  cost  of  said  improvement  of  said  road,  including  the  com- 
pensation to  the  engineei\  etc,,  equally  upon  each  square  foot  of  land  within 
said  district,  and  a  lien  shall  exist  for  the  same  on  said  property,"  etc.  By 
the  seventh  section  it  is  provided  "that,  after  the  Fountain  Perry  road  is  im- 
proved as  herein  provided,  it  shall  be  thereafter  kept  in  repair  by  Jefferson 
county  as  such."  The  act  is  entitled  "An  act  providing  for  the  improvement 
of  the'  Fountain  Perry  road  [describing  it]  at  the  cost  of  the  property  bene- 
fited thereby."  We  perceive  no  objection  to  the  title.  Such  is  the  purpose 
of  the  enactment,  and  the  body  of  the  act  following  the  title  authorizes  the 
improvement  made  at  the  cost  of  the  owners  of  the  land  bordering  on  the 
road.  There  is  nothing  foreign  to  the  title,  and  the  legislature  has  declared 
by  the  passage  of  the  law  that  the  improvement  is  beneficial  to  the  owners. 

That  the  improvement  is  beneficial  there  is  but  little  room  for  doubt,  and 
whether  or  not  benefits  are  equal  in  all  cases  to  the  burden  imposed,  is  not  a 
material  inquiry.  The  constitutional  requirements,  in  reference  to  uniform- 
ity and  equality  in  taxation,  and  that  prevent  such  a  discrimination  as  im- 
poses the  burden  on  a  few  for  the  benefit  of  all,  seems  not  to  have  been  re- 
rgarded  in  the  legislation  upon  the  subject-matter  involved  in  this  case.  While 
districts  may  t^  created,  and  taxation  imposed  according  to  the  value  of  the 
property  within  the  particular  district,  for  the  construction  of  turnpikes  and 
other  improvements,  upon  the  idea  of  benefits  derived,  we  are  aware  of  no 
rule  or  principle  of  taxation  that  would  authorize  the  taxation  of  agricultural 
lands  by  the  square  foot,  or  of  compelling  those  who  own  land  bordering  on 
•4in  ordinary  county  road  to  incur  the  entire  expense  of  keeping  the  road  in  re- 
pair; and  certainly  no  system  exists  by  which  such  extraordinary  expendi- 
tures can  be  made  as  in  this  case,  imposing  a  burden  of  850  an  acre  on  agri- 
•cultural  land  for  the  construction  of  an  improvement,  for  no  other  reason  than 
-that  the  land  bordered  upon  the  improvement  made. 

The  road  is  devoted  to  the  public  use.  It  is  a  county  road,  in  which  the 
entire  public  is  interested;  and  when  the  owners  of  the  adjacent  land,  al- 
though not  touching  the  road,  are  equally  benefited  with  those  living  directly 
upon  it,  the  few  living  adjacent  to  the  improvement  have  been  selected  todis- 
•charge  a  burden  that  should  be  assumed  by  all,  or  at  least  by  those  who  are 
benefited  by  it.  It  is  a  local  tax  for  a  county  purpose, — a  common  burden  im- 
posed on  a  few — ^that  violates  every  principle  of  just  and  uniform  taxation, 
and  borders  on  spoliation.  If  the  owners  of  land  bordering  on  this  partic- 
ular road  can  be  compelled  to  improve  it  by  converting  the  dirt  road  into  a  turn- 
pike, then  the  owners  of  land  bordering  on  any  other  road  in  the  county  may  be 
required  to  make  a  like  improvement;  and  by  this  means  five-sixths  or  a  greater 
proportion  of  the  tHx-payers  of  the  county,  directly  interested  in  such  improve- 
ments, released  from  taxation,  and  the  entire  burden  placed  upon  those  who  hap- 
pen to  live  near  the  improvement  made.  The  burden  maybe  apportioned  ac-  . 
<x>rding  to  the  benefits  received,  whether  it  be  a  county  or  district  tax ;  but  such 
jin  unjust  discrimination  as  has  been  made  in  this  case,  and  that  would  exist  if  a 
like  system  bad  been  adopted  for  the  entire  county,  is  in  direct  violation  of  the 
.constitution,  and  an  appropriation  of  the  properly  of  the  citizen  for  public 
use  without  just  compensation.  Local  taxation  is  often  proper,  because  of 
the  local  benefits  received,  and  the  law-making  power  can  ascertain  those 
who  from  the  benefits  derived  should  be  made  the  subject  of  taxation  with  an 
Jipproximate  certainty,  and  In  this  manner  produce,  as  near  as  is  practicable, 
uniformity  and  equality  in  the  discharge  of  the  burden;  but  to  say  that  a  few 
persons  living  on  the  road  shall  pay  $20,000  for  improving  it,  and  then  have 
no  other  interest  in  it  than  his  neighbor,  who  rides  over  it,  and  crosses  it, 
as  so  obviously  unjust  as  to  require  only  the  statement  to  show  that  it  is  in 
plain  disregard  of  the  rights  of  these  appellants. 

It  may  be  called  a  "taxing  district,"  but  this  imparts  no  efficacy  to  such 
legislation,  where  the  district,  when  created,  shows  that  the  burden  is  im- 
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posed  on  a  few  for  the  benefit  of  all.  In  this  consists  the  wrong  done  these 
appellants^  and  entitles  them  to  the  relief  sought.  We  do  not  mean  to  ad- 
judge that  turnpike  districts  may  not  be  created  in  a  conntj*  and  those  within 
the  district  taxed  to  construct  them;  but,  in  imposing  the  burden,  the  district 
should  include,  and  the  burden  be  imposed  on,  those  who  are  directly  bene- 
fited by  it,  or  who,  by  reason  of  their  proximity  to  the  road,  would  practically 
derive  the  benefits.  The  mode  of  assessments  and  taxation  for  street  improve- 
ments cannot  be  applied  to  the  improvement  of  highways  in  the  country. 
The  cost  of  improving  streets  and  sidewalks  in  cities  and  towns  is  usually 
imposed  on  the  property  in  each  square  where  the  improvement  is  made;  that 
is,  each  square  is  made  to  improve  the  street  fronting  it.  This  is  upon  the 
idea,  as  said  by  this  court  in  the  Case  of  McQuiUan*9  Heirs,  ^  Dana,  513,  that 
all  the  streets  and  sidewalks  may  be  expected  to  be  improved  at  some  time  in 
a  similar  manner,  and,  each  square  being  liable  for  the  cost  incident  to  the  im- 
provement upon  which  it  borders,  it  approximates  uniformity  and  equality,  as 
between  the  owners  of  the  property,  and  this  is  indispensable  in  Imposing  such 
taxation.  All  the  property  within  the  square  will  in  this  manner  be  taxed 
for  like  improvements.  The  improvements  may  not  be  made  at  the  same 
time,  but  the  practical  result  of  such  a  system  is  to  make  all  the  realty  respon- 
sible for  such  improvements.  Not  so  with  reference  to  the  taxation  in  this 
case. 

If  we  could  assume  that  the  legislature  would  require  the  counties  to  make 
turnpikes  on  all  their  public  roads,  as  we  do  with  reference  to  the  grading 
and  constructing  of  streets  in  cities  and  towns  under  the  authority  of  the 
common  council,  still  the  mode  adopted  in  this  case  is  clearly  unconstitutional, 
because  it  taxes  those  for  the  improvement  who  live  or  own  land  on  the  road, 
and  omit  to  impose  any  of  the  burden  on  those  who  derive  similar  benefits, 
for  no  other  reason  than  that  their  land  is  not  bounded  by  the  improvement. 
A  tax  is  imposed  on  the  minority  for  the  benefit  of  the  majority,  where  the 
improvement  is  beneficial  to  all.  It  is  similar  to  taking  a  few  feet  of  the 
realty  on  the  street  in  the  city  fronting  the  entire  square,  making  it  pay  for 
the  improvement,  and  leaving  other  owners  of  property  within  the  center  of 
the  same  square  free  from  any  burden.  A  tax  for  a  public  purpose  cannot 
be  imposed  in  such  a  manner,  and  the  system  of  street  improvements,  when 
applied  to  highways  in  the  country,  is  not  only  impolitic,  but  a  plain  depart- 
ure from  that  doctrine  of  equality  constituting  the  basis  of  all  taxation.  In 
our  opinion,  no  lien  exists  upon  this  land  for  the  improvement  made,  if  the 
answer  presents  the  facts  of  this  case,  and  the  demurrer  should  have  been 
overruled.  Those  obtaining  the  grant  would,  of  course,  be  estopped  from 
denying  its  validity,  as  against  those  who  have  made  thdfimprovement  un- 
der it. 

Judgment  reversed  and  remanded. 


I 
Stampbb  9.  Gemtbal  TSixsTVosY  Lumber,  Mm.  ft  Manuf^g  Ck>.,  and 

others. 
{Court  of  Appeali  of  Kentucky,    May  19,  1S87.) 

1.  Vbkui  of  Civil  Action— Tbanbitobt—Vbndob  and  Vendejb. 

An  action  by  a  vendee  of  land,  to  recover  fh>m  his  vendor  for  a  deficit  in  the  con- 
tents of  cbe  tract  sold,  is  transitory  in  its  nature,  and  maybe  brought  in  any  county 
in  which  the  vendor  is  served  with  process. 

S.  Samb— RvMOTB  Vbndob, 

Civil  Code  Ky.  i  78  provides  that  a  transitory  action  may  be  brought  in  any 
county  in  which  the  defendant,  or  one  of  several  defendants,  resides  or  is  sum- 
moned. An  action  by  a  vendee  against  his  vendor  was  brought,  and  process  served, 
in  the  county  in  which  the  vendor  resided,  but  the  vendor's  vendor  was  also  mad« 
a  party.  He  lived  in  another  county,  and  was  served  with  process  there.  HM. 
that)  as  the  immediate  vendor  could  have  sued  his  own  or  the  remote  vendor  only 
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in  the  county  In  whSch  the  latter  resided,  or  in  which  process  was  served,  he  could 
not,  by  as8l>^ment,  confer  on  his  yendee  the  right  to  sue  the  remote  vendor  in  any 
other  county ;  and  the  judgment  in  this  case  against  the  remote  vendor  is  therefore 
void. 

Appeal  from  circuit  court,  Clark  county. 

John  L.  Scott,  for  appellant.    W.  Jf .  Beokner  and  C  ff.  8tolh  for  appellees. 

Fryor,  C.  J.  The  appellees  Stuart  and  others  purchased  of  the  appellant, 
Stamper,  a  large  tract  of  land  in  the  county  of  Ferry,  for  which  they  paid 
him  the  sum  of  $5,000,  the  tract  supposed  to  contain  several  thousand  acres 
more  land  than  was  found  to  be  in  the  boundary  when  the  survey  was  made. 
A  deed  was  made  by  Stamper,  and  his  vendees  placed  in  possession.  Stuart, 
after  this,  sold  the  same  land  to  his  co-appellee,  the  Central  Kentucky  Lumber 
&  Mining  Company,  for  $7,500,  and  by  the  terms  of  the  sale  a  survey  was  ac^ 
cordingly  made,  and,  there  being  a  deficit  of  several  thousand  acres,  this  ac- 
tion was  brought  by  the  appellee  to  recover  its  purchase  money  by  reason  of 
the  deficit,  and  an  attachment  obtained  against  Stuart  and  Stamper  on  the 
ground  that  they  had  not  sufficient  property  to  satisfy  the  demand,  and  its 
claim  would  be  endangered  by  delay.  Stuart  was  served  with  process  in 
the  county  where  the  action  was  instituted,  and  Stamper  with  process  in 
Letcher  coanty,  where  he  lived,  and  the  attachment  levied  on  his  land.  Stu- 
art answered  admitting  the  grounds  of  the  attachment,  or  they  were  conceded 
to  be  true  on  an  agreed  state  of  facts,  and  Stamper,  the  appellant,  failing  to 
answer,  a  Judgment  by  default  was  rendered  against  him,  and  his  land  in 
Letcher  sold  to  satisfy  the  demand  of  the  lumber  and  mining  company  against 
Stuart.  The  appellant.  Stamper,  brings  the  case  here.  Insisting  that  the 
dark  circuit  court  had  no  Jurisdiction  to  render  the  Judgment  against  him, 
because  it  was  in  fact  an  action  affecting  land,  and  therefore  local.  The  ac- 
tion to  recover  for  the  deficit  was  a  transitory  action,  and  could  have  been  in- 
stituted in  any  county  where  the  defendant  was  served  with  a  summons,  and 
therefore  the  Clark  circuit  court  had  jurisdiction  to  hear  the  complaint  of  the 
lumber  and  mining  company  against  Stuart,  as  he  was  served  in  the  county 
where  the  suit  was  brought,  but  as  to  Stamper  the  facts  present  a  different 
state  of  case.  The  conveyance  by  Stamper  to  Stuart  had  been  accepted,  and 
was  entirely  independent  of  the  transaction  between  Stuart  and  the  lumber 
and  mining  company.  The  sale  to  the  company  by  Stuart  vested  in  the  for- 
mer no  right  of  action  as  against  Stamper. 

It  is  said,  however,  that  Stuart  assigned  to  the  lumber  and  mining  com- 
pany the  benefit  of  his  clai  m  against  Stamper,  and  therefore  the  company  could 
sue  Stuart,  its  vendor  and  assignor,  in  Clark  county,  and  make  Stamper,  who 
was  liable  to  Stuart,  a  party  to  the  action.  Stuart  would  have  been  compelled 
to  serve  Stamper  with  process  in  the  county  where  the  suit  was  brought,  and, 
if  so,  we  cannot  well  see  how  his  assignment  to  some  one  else  could  confer  a 
Jurisdiction  over  the  appellant  that  would  not  have  applied  if  Stuart  himself 
had  instituted  the  action.  Suppose  Stuart  had  made  his  answer  a  cross-peti- 
tion against  Stamper,  asking  that  if  a  recovery  is  obtained  against  him  that 
he  have  a  judgment  over  against  Stamper  for  the  benefit  of  his,  Stuart's,  vendee, 
could  it  be  maintained  that  a  service  of  process  in  Letcher  would  have  given 
the  Clark  circuit  court  Jurisdiction  to  render  a  judgment  by  default  against 
Stamper?    We  think  not. 

The  Code  provides  that  ''an  action  [other  than  those  made  local]  may  be 
brought  in  any  county  in  which  the  defendant,  or  in  which  one  of  several  de- 
fendants who  may  be  properly  Joined  as  such  in  the  action,  resides,  or  is  sum- 
moned." Section  78.  Section 79 provides  that,  "in  an  action  brought  against 
a  single  defendant,  there  shall  be  no  judgment  against  him  unless  he  be  sum- 
moned in  the  county  wherein  the  action  is  brought,  or  unless  he  reside  in 
such  county  when  the  action  is  brought,  and  be  summoned  elsewhere  in  the 
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state,  or  anless  he  make  defense  to  the  action  before  objecting  to  the  jurisdic- 
tion of  the  court."  This  can  be  considered  as  an  action  only  so  far  as  the  re- 
covery against  Stamper  is  concerned,  by  his  vendee  Stuart  against  him,  insti- 
tuted in  Clark  county,  with  service  of  a  summons  in  Letcher  county.  The 
judgment  is  void  as  to  Stamper,  and  should  be  so  treated.  This  court  cannot 
reverse  the  judgment,  because  no  motion  was  made  in  the  court  below  to  set 
it  aside,  as,  it  ia  provided  by  section  763  of  the  Code,  a  void  judgment  cannot 
be  modified  or  reversed  until  a  motion  to  set  aside  or  modify  the  judgment 
shall  have  been  made  in  the  inferior  court,  and  overruled.  The  appeal  ia 
therefore  dismissed  without  prejudice. 


BULTON  C.  SHORT-ROtTTE  RY.  TRANSFER  Co.,  etC. 
{Oowrt  of  4ppeal$  of  Kentucky.    May  21,  18S7.) 

1.  COWBTITUTIOHAL  LaW— EmINBNT  UoMAIN— StREKTB— RaTLBOAM. 

The  legislature  has  the  constitutional  right  to  authoriase  the  construction  of  a 
Bteum  railroad  along  a  public  street  in  a  city,  and  it  ia  immaterial  whether  the  fee 
in  the  street  is  owned  b^  the  city,  or  by  the  abutting  iot^owners.  The  latter  have 
no  claim  for  compensation  against  the  railroad,  unless  it  is  so  constructed  or  oper- 
ated as  to  deprive  them  of  the  reasonable  use  of  the  street. 

2.  Railboad  Companibs—Chabter-— Elevated  Railboads. 

A  company  chartered  to  build  a  **  railroad  "  merely  has  the  right  to  elevate  it 
above  the  surface  wherever  the  character  of  the  countxy  makes  it  either  essential  or 
convenient,  although  the  word  '*  elevated  "  may  not  occur  in  the  charter,  or  the 
riglit  to  elevate  it  may  not  be  expressly  granted. 

3.  Same— Amendment  or  Charteb— Obdinakob. 

Even  if  the  power  under  the  charter  to  consimct  the  road  above  the  siirface  were 
questionable,  yet,  a  subeeauent  amendment  to  the  charter  having  recognized  a  prior 
city  ordinance  by  which  the  road  was  authorized  to  be  elevated  in  passing  through 
the  city  of  Louisville,  this  legislation  placed  the  right  beyond  doubt 

Appeal  from  Louisville  law  and  equity  court. 

A.  Bamett  and  T,  W,  BvllitU  for  appellant.  Temple  Badley  and  WoolUy  dk 
Buckner,  for  appellee. 

Holt,  J.  The  charter  of  the  Short-Boute  Railway  Transfer  Company, 
granted  by  the  legislature  in  1873,  provides: 

'^Sec.  2.  Said  corporation  is  hereby  granted  the  exclusive  privilege  to  build, 
construct,  maintain,  and  operate  a  railway  transfer  company,  by  steam  or  ani- 
mal power,  for  the  transportation  of  passengers  and  freight  by  the  car-load  or 
otherwise,  including  that  portion  of  the  city  of  Louisville  north  of  Main 
street,  from  the  east  side  of  First  street  to  the  west  side  of  Fourteenth  street, 
for  a  period  of  ninety-nine  years,  dating  from  January  1, 1878. 

'*Sec.  3.  Said  corporation  shall  have  the  right,  by  and  with  the  consent  of 
the  genertd  oounci]  of  the  city  of  Louisville,  to  the  use  of  or  right  of  way  to 
such  streets  and  alleys,  and  such  portion'  of  the  city's  wharf  within  the  limits 
named  in  the  second  section  of  this  act,  as  the  interests  of  said  corporation 
may  require,  and  in  such  manner  and  under  such  reasonable  restrictions  and 
conditions  as  may  be  agreed  upon  between  said  corporation  and  the  general 
council  of  the  said  city  of  Louisville.  ** 

Subsequent  sections  grant  to  the  corporation,  among  other  privileges,  the 
right  to  connect  its  track  with  that  of  any  other  railroad  terminating  in  the 
city  of  Louisville,  and  give  to  any  shipper  along  its  route  the  right  to  side- 
tracks and  switches,  upon  such  terms  as  may  be  agreed  upon  between  him 
and  the  transfer  company.  A  difference  arose  between  it  and  the  city  as  to 
the  location  of  the  road,  and  in  the  compromise  it  was  agreed,  among  other 
things,  that  the  road  in  crossing  First,  Second,  and  Third  streets  should  be  so 
elevated  as  to  permit  vehicles  to  pass  under  it.  To  do  this  it  becunie  neces- 
sary to  build  an  elevated  railway  along  the  Ohio  river  front  of  the  city,  and 
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the  company  being  about  to  do  this,  the  appellees,  who  are  abutting  lot-own- 
ers, brought  this  action  to  enjoin  it  from  either  constructing  or  operating  such 
a  road  along  and  over  Water  street,  from  the  middle  line  of  First  street  to  the 
middle  line  of  Third  street,  upon  these  grounds:  First,  that  no  legislative 
sanction  had  been  given  for  the  building  of  an  eletjated  railway;  second,  that 
the  appellants  owned  the  fee  to  the  center  of  the  street  adjoining  their  lots, 
subject  only  to  the  easement  of  the  public  in  it  as  a  street,  and  that  any  leg- 
islative grant  of  the  right  of  way  over  it  to  the  railway  company,  with- 
out providing  compensation  therefor,  was  In  violation  of  the  constitutional 
provision  as  to  taking  private  property  for  public  use;  third,  that,  aside 
from  the  ownership  of  the  soil,  they,  as  abutting  lot-owners,  had  the  right  to 
the  unobstructed  use  of  the  street  for  travel,  and  for  the  purpose  of  ingress 
and  egress,  to  receive  light  and  air  thereby,  and  to  enjoy  their  property  free 
from  any  Inconveniences  or  injury  ^60{aZ  to  them, — snchasthe  jarring  or  sub- 
stantial injury  to  their  buildings;  the  deprivation  of  light  or  air;  the  throw- 
ing of  smoke,  sparks,  or  cinders  into  and  upon  the  houses  already  upon  some 
of  the  lots,  or  those  which  might  be  built  upon  the  vacant  ones ;  the  disturb- 
ance to  the  occupants  arising  from  the  noise  of  passing  trains,  and  the  inva- 
sion of  all  privacy  by  reason  of  their  proximity;  and  that  all  these  rights 
would  be  illegally  invaded  and  destroyed  by  the  building  of  the  road;  and  that 
injunction  is  the  appropriate  remedy  for  their  protection. 

The  word  *' elevated"  does  not  occur  in  the  charter.  It  authorizes  the  com- 
pany to  constriict  and  operate  '*a  railroad"  merely.  It  is  therefore  insisted 
that,  considering  the  time  when  the  charter  vras  granted,  it  is  improbable 
that  the  legislature  intended  to  authorize  the  construction  of  any  kind  of  a 
railway  save  a  surface  one;  that  this  intention  is  manifest  from  the  charter 
provisions  as  to  side  tracks  and  switches;  and  that  corporation  grants  must 
be  construed  with  all  the  strictness  compatible  with  their  execution.  It  ap- 
pears, however,  that  only  a  portion  of  the  appellee's  road  is  "elevated;"  and, 
from  the  first  introduction  of  railroads,  portions  of  them  have  been  elevated 
by  reason  of  the  topography  of  the  country  or  liability  to  floods  or  the  grades 
desirable  in  cities  for  the  convenience  and  safety  of  the  public.  Certainly  a 
company  chartered  to  build  a  "railroad"  merely  would  have  the  right  to  ele- 
vate it  wherever  the  character  of  the  country  made  it  either  convenient  or  es- 
sential; and  the  evidence  shows  that,  if  this  road  were  a  surface  one  from 
First  to  Tenth  street,  it  would  frequently  be  submerged  by  the  floods  of  the 
Ohio  river. 

After  the  compromise  was  elfected  between  the  city  and  the  company,  and 
on  April  1, 1882,  the  legislature  amended  the  charter  in  various  respects;  and 
this  amendment  refers  to  the  ordinances  of  the  city  of  LouisviUe,  which, 
among  other  things,  required  the  road  to  be  elevated  at  the  street  crossings. 
It  is  true  that  it  merely  provides  that  any  provisions  in  them  in  conflict  with 
the  amendment  shall  be  void;  but  we  must  presume  that  it  was  enacted  with 
the  fact  In  view  that  a  portion  of  the  road  would  have  to  be  elevated.  In  in- 
terpreting and  giving  effect  to  a  statute,  the  necessity,  occasion,  history  of 
the  times,  and  probable  object  of  it  are  to  be  considered;  and,  while  this 
amendment  did  not  re-enact  the  city  ordinances  relative  to  the  elevation  of 
the  road  at  the  street  crossings,  yet  it  recognized  the  right  of  the  company  to 
build  a  road,  which  the  ordinances  thus  referred  to  required  to  be  elevated, 
and  which  the  city  council,  by  virtue  of  section  3,  supra»  had  the  power  to 
enact. 

Even  11  the  power  to  build  the  road  was  questionable  prior  to  this  addi- 
tional legislation,  yet  this  legislative  recognition  of  the  right  placed,  it  beyond 
doubt.  It  must  be  presumed  that  the  appellants  own  the  fee  in  the  street, 
subject  to  the  tMS  by  the  public;  and  the  question  presents  itself  whether  the 
easement  existing  by  virtue  of  the  dedication  of  the  street  is  of  the  same  na- 
tare  as  that  granted  to  the  company  by  the  legislature.    Its  power  to  appro- 
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priafce  a  part  of  the  common  highway  to  the  purposes  of  a  railroad,  without 
making  provision  for  compensation  to  the  owner  of  the  fee,  has  been  a  fruit- 
ful subject  of  judicial  conflict.  It  has  been  urged  that  it  is  an  additional  bur- 
den— a  new  and  distinct  servitude — upon  the  estate,  inconsistent  with  the 
original  dedication,  and  cannot,  therefore,  be  imposed  without  compensation 
to  the  owner  of  the  fee.  Upon  the  other  hand,  it  Ib  said  that  it  is  consistent 
with  the  dedication;  that  there  is  an  identity  of  uses;  and  that  the  use  of  a 
part  of  a  street  by  a  railway  does  not  exceed  the  limit  of  the  easement  already 
belonging  to  the  public.  This  conflict  of  opinion  merely  arises  from  a  differ- 
ence of  view  as  to  the  uses  contemplated  by  the  dedication  of  a  stre^  to  pub- 
lic use. 

Upon  the  one  side  cases  may  be  found  holding  that  because  the  term 
"  street "  had  acquired  its  meaning  before  railroads  were  in  existence,  that, 
therefore,  it  cannot  be  presumed  that  this  character  of  use  was  intended  in  the 
dedication;  and,  if  allowed,  that  the  limit  of  the  easement  is  overstepped,  and 
the  private  property  of  the  owner  of  the  fee  taken  for  public  use,  which,  un- 
less compensation  be  afforded,  is  inhibited  by  the  constitution.  In  conflict 
with  this  view,  many  cases  may  be  found  which  hold  that  the  dedication  of  a 
street  to  public  use  contemplates  no  particular  mode  of  travel;  that  it  em- 
traces,  not  only  those  then  existing,  but  any  that  may  spring  up  in  this  age 
of  invention,  and  with  advanced  civilization;  and  that  a  railroad,  being  but  a 
new  mode  of  travel,  is  consistent  with  the  uses  contemplated  by  the  dedica- 
tion, and  does  not  overstep  the  limits  of  the  easement  already  in  existence. 
In  determining  the  proper  uses  of  a  highway  it  seems  to  us  to  be  immaterial 
whether  the  abutting  owner  has  the  fee  subject  to  the  easement  or  not.  The 
public  right  embraces  all  modes  of  travel  consistent  with  the  intended  use. 
If  compensation  has  been  made  for  the  easement,  the  subsequent  appropria- 
tion to  another  mode  of  use,  within  the  limit  of  the  primary  purpose,  or  one 
of  a  like  kind,  certainly  should  not  require  further  compensation.  In  this 
age  of  advancement  a  rule  conOning  it  to  a  precise  mode  of  use  would  be  un- 
reasonable. It  has  even  been  held  that  there  is  no  new  taking  when,  under 
legislative  sanction,  a  plank  road  or  a  canal  is  converted  into  a  highway  or  a 
railroad;  and  some  jurists  have  contended  that  when  private  property  has 
been  once  taken  for  public  use,  and  compensation  made,  the  legislature  may 
apply  it  to  any  public  use,  irrespective  of  the  special  purpose  for  which  it  was 
taken.  This  view  is  based  upon  the  idea  that,  in  practice  at  least,  whether 
the  fee  or  an  easement  merely  is  acquiied,  the  full  value  of  the  land  taken  is 
given  as  compensation;  but  this  doctrine  is  fraught  with  danger  to  private 
light,  which,  although  it  may  be  that  of  the  humblest  citizen,  it  should  be 
the  pride  of  the  judiciary  to  uphold;  and  it  seems  to  us  that  where  a  grant 
has  been  made  for  a  specific  use,  that  the  subject  of  it  should  not  be  us&i  for 
a  foreign  purpose,  without  a  new  legal  taking,  or  the  consent  of  the  party 
from  whom  it  was  derived,  but  that  it  may  be  applied  to  any  new  mode  of 
use  tending  to  the  primary  or  general  purpose. 

It  was  said  by  the  supreme  court  in  the  case  of  Barney  v.  KeoTcukt  94  XJ. 
S.  340:  '*0n  the  general  question  as  to  the  rights  of  the  public  in  a  dty 
street,  we  cannot  see  any  material  difference  in  principle,  with  regard  to  the 
extent  of  those  rights,  whether  the  fee  is  in  the  public  or  in  the  adjacent  land- 
owner, or  in  some  third  person.  In  either  case  the  street  is  legally  open  and 
free  for  the  public  passage,  and  for  such  other  public  uses  as  are  necessary  in 
a  city,  and  do  not  prevent  its  use  as  a  thoroughfare,  such  as  the  laying  of 
water-pipes,  gas-pipes,  and  the  like." 

Pierce  on  Railroads,  234,  says:  ''The  purpose  of  opening  a  highway  or 
street  is  to  provide  the  public  with  a  right  of  passage  for  persons  on  foot,  or  rid- 
ing in  carriages  or  other  kinds  of  vehicles.  The  use  for  which  this  public  right 
is  obtained  is  not  confined  to  the  same  species  of  vehicles,  drawn  by  the  same 
kind  of  power,  that  prevailed  at  the  time  of  the  dedication  or  appi-opriation,  but 
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admits  of  the  passage  and  repassage  of  such  other  vehicles,  operated  in  such 
a  mode  and  by  such  forces  as  an  advanced  civilization  may  require  for  the 
general  convenience.  The  improved  method  of  conveyance  may  incidentally 
increase  or  depreciate  the  value  of  the  property  on  the  highway;  but,  provided 
the  right  of  ingress  and  egress,  of  passage  and  repassage,  is  left  reasonably 
free  to  the  adjoining  owner,  the  injury  is  one  which  the  law  does  not  recog- 
nize. A  railroad  laid  out  over  or  upon  a  highway  or  street,  under  proper 
legal  authority,  is  within  the  legal  intent  of  the  original  sequestration  or  ded- 
ication, and  is  not  an  invasion  of  private  right  entitling  the  owner  to  com- 
pensation by  virtue  of  the  constitutional  prohibition,  provided  it  is  so  laid  out 
and  constructed  as  not  to  be  incompatible  with  the  use  of  the  highway  in  the  other 
usual  modes  of  passage  and  conveyance.  It  is  not  necessarily  a  nuisance,  even 
la  a  large  city,  although  it  may,  to  a  oertidn  extent,  interrupt  the  free  pas- 
sage of  other  kinds  of  vehicles;  and  unless  unreasonable,  or  permanently  ex- 
clusive in  its  occupation  of  the  highway,  when  authorized  by  competent  au- 
thority, it  is  not  an  invasion  of  private  rights."  The  writer  cites  numerous 
cases  in  support  of  the  text. 

The  design  of  a  railroad  is  to  facilitate  travel.  It  therefore  subserves  the 
object  of  a  street  dedication  instead  of  destroying  it.  It  may  therefore,  un- 
der legislative  sanction,  have  a  joint  occupancy  of  a  street,  with  other  modes 
of  ti  avel  having  the  same  end  in  view ;  but  it  cannot  occupy  or  use  it  to  the  un- 
reasonable exclusion  or  obstruction  of  such  other  modes.  The  limitation  upon 
the  public  right  is  that  the  appropriation  of  the  street  must  not  be  inconsist- 
ent with  the  end  for  which  it  was  established.  Whether  the  abutting  lot- 
owner  owns  the  fee  in  the  street  subject  to  the  public  use,  or  does  not,  he, 
as  such  adjacent  proprietor,  has,  however,  a  peculiar  private  right  in  the  street 
which  attaches  to  his  lot.  He  has  a  peculiar  use  in  the  street,  as  appurtenant 
to  his  tenement,  in  order  that  he  may  enjoy  it.  This  right  is  as  much  his 
property  as  the  lot  itself.  He  can  claim  no  damage  by  reason  of  mere  incon- 
venience, or  a  consequential  decline  In  value  of  property  or  rents  arising  from 
the  repair  of  the  street;  but  there'can  be  no  such  exclusive  appropriation  of 
it,  even  under  legislative  authority,  as  to  deprive  him  of  its  reasonable  use. 
He  is  entitled  to  its  reasonable  use  for  all  the  ordinary  modes  of  passage. 
This  is  an  easement  attaching  to  his  adjoining  lot, — an  incident  of  his  title  to 
it,  and  he  cannot  be  deprived  of  it  without  compensation.  He,  however, 
holds  his  property  subject  to  the  appropriation  of  the  street  by  the  public  to 
such  means  of  facilitating  travel  and  commerce  as  will  most  redound  to  the 
public  good;  and  it  is  only  when  this  appropriation  becomes  destructive  of 
the  purposes  for  which  the  street  was  established,  and  he  is  deprived  of  its 
reasonable  use  for  such  purposes  that  he  can  complain.  Indeed,  the  right, 
under  legislative  authority,  to  permit  the  construction  and  operation  of  a  rail- 
road by  steam  along  or  upon  a  street  is  not  now  an  open  question  in  this  state, 
however  much  conflict  of  authority  may  exist  elsewhere;  and  this,  without 
regard  to  whether  the  fee  subject  to  the  public  use  is  in  the  adjoining  owner 
or  not.  Beginning  with  the  case  of  the  Lexington  dk  0,  R,  Co.  v.  Apple- 
gate,  8  Dana,  289,  followed  by  the  cases  of  Wolfe  v.  Covington  c§  X.  R.  Co.,  15 
B.  Mon.  409;  LouisvUle  d  F.  R.  Co.  v.  Brown,  17  B.  Mon.  772;  Newport  A 
Cincinnati  Bridge  Co.  v.  Foote.  9  Bush,  264;  Cosby  v.  Otoenshoro  A  R.  R. 
Co.,  10  Bush,  288;  mUahethtown,  L.  d  B.  S.  R.  Co.  v.  Combs,  Id.  882;  and 
JejfersomilU,  M,  A  L  R.  Co.  v.  Ssterle^  18  Bush,  675,— this  doctrine  has 
been  repeatedly  announced,  and  must  now  be  regarged  as  firmly  established 
in  Kentucky,  and  we  think  it  is  supported  by  reason  and  public  necessity, 
while  at  the  same  time  individual  right  is  preserved. 

It  follows  that  the  construction  of  a  railroad  along  a  street  is  not  per  se  an 
encroachment  upon  tllfr  individual  right  of  the  abutting  lot-owner,  and  whether 
he  can  complain  depends,  not  upon  the  fact  of  its  existence,  but  the  manner 
of  its  construction,  and  its  operation.    If  he  is  thereby  deprived  of  its  rea^ 
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sonahle  use^  be  may  appeal  to  the  courts  for  relief;  but  if  he  is  merelj  incon- 
venienced thereby,  or  suffers  some  remote  consequential  Injury,  it  \&  damnum 
absque  ivjuHa, 

Tlie  structure  in  this  case,  at  the  point  where  it  is  sought  to  enjoin  its  con- 
struction, will  be  about  13j^  feet  high,  supported  by  iron  pillars  16  inches  in 
diameter,  and  from  25  to  30  feet  apart;  and  where  they  are  in  the  street  there 
is  ample  roadway  upon  each  side  of  them,  while  where  they  are  in  the  side- 
walk they  leave  ample  room  for  passage,  and  we  fail  to  see  that  there  is  any 
unreasonable  obstruction  or  exclusive  appropriation  of  the  street,  while  the 
character  of  the  proposed  structure  is  such  that  it  is  not  likely  to  materially 
interfere  with  the  passage  of  either  light  or  air. 

Before  leaving  this  branch  of  the  case  it  is  proper  to  suggest  that  in  the 
cases  of  the  Louisville  dt  F.  R.  Co,  v.  Brotan,  supra;  Newport  (&  Cincinnati 
Bridge  Co,  y,  Foote,  supra;  and  Cosby  v.  (hoenshoro  ^  U.  R,  Co,,  supra, — the 
railroad  was  elevated  either  by  a  solid  wall  or  an  embankment,  which  was  pro 
tanto  an  exclusive  appropriation  of  the  street;  but,  as  it  was  not  unreason- 
ably obstructed,  the  complaint  of  the  abutting  lot-owners  was  not  sustained. 
The  road,  the  construction  of  which  is  now  sought  to  be  enjoined,  by  reason 
of  its  manner  of  elevation,  will  affoid  less  obstruction  than  did  the  building 
of  the  roads  in  those  cases. 

It  is  urged,  however,  that  it  will  be  speciftcally  injurious  to  the  adjacent 
lot-owners,  and  in  a  substantial  degree,  because  it  will  jar  their  buildings; 
weaken  their  foundations;  throw  sparks,  smoke,  and  cinders  into  them  by 
reason  of  their  proximity;  destroy  their  privacy;  and  render  them  untenant- 
able; and  that  these  substantial  injuries  peculiar  to  them,  and  to  which  the 
general  public  are  not  liable,  authorize  the  interposition  of  preventive  equity. 
It  is  true  that  it  is  not  the  amount  of  pecuniary  injury  which  authorizes 
such  relief.  If  the  injury  goes  to  the  substance  of  the  right,  and  is  of 
such  a  character  that  reasonable  redress  cannot  be  had  at  law,  the  chancel- 
lor will,  with  the  arm  of  equity,  stay  the  impending  wrong.  Wliether  any 
special  and  substantial  injury  will  result  to  the  adjoining  owners  in  this  in- 
stance is,  however,  as  yet,  a  mere  matter  of  speculation;  and,  if  any,  its  char- 
acter or  extent  cannot  now  be  ascertained.  If  such  should  accrue,  its  extent 
can  be  much  better  estimated  after  the  road  is  in  operation;  and,  at  most,  it 
would  be  a  matter  of  mere  damage  for  which  the  law  affords  an  adequate 
remedy.  Undoubtedly,  if  the  structure  shall  be  so  located  as  to  unreasonably 
obstruct  the  abutting  lot-owner's  means  of  egress  and  ingress  from  and  to  his 
lot,  or  if  he  suffers  substantial  injury  by  having  smoke,  sparks,  or  cinders 
thrown  into  his  house,  or  its  walls  be  cracked  by  the  movement  of  heavy 
trains,  he  would  be  entitled  to  recover  for  damages  directly  resulting  from 
such  causes.  This  is  because  a  private  right  would  then  be  invaded,  and  a 
direct  substantial  damage  sustained.  Jefferson,  M,  dk  I,  R.  Co,  v.  Esterle^ 
supra;  and  Elizdbethtoion,  etc, ,  R,  Co,  v.  Combs,  supra.  It  was  said,  however, 
in  the  case  of  Lexington  <&0,  R,  Co.  v.  Applegate,  supra:  '*But  both  pub- 
lic policy  and  a  long  series  of  adjudged  cases  require  that  a  public  improve- 
ment so  beneficent  in  its  general  operations  and  results,  and  more  especially 
when,  as  in  this  case,  sanctioned  by  the  legislature  and  the  representatives  of 
the  local  public,  should  not  be  destroyed  or  suspended  by  the  injunction  of  a 
chancellor,  unless  strong  reasons  for  doing  it  be  conclusively  manifested. " 
This  reason  applies  with  peculiar  force  in  this  instance.  The  proposed  work 
is  one  likely  to  redound  largely  to  the  public  interest,  andKhat  of  a  commer- 
cial metropolis.  The  road  will  connect  the  railroads  coming  into  the  city 
upon  one  side  with  those  reaching  it  upon  the  other,  thus  supplying,  as  is 
shown  by  the  testimony,  a  now  much  needed  connection;  while,  upon  the 
other  hand,  it  is  as  yet  a  matter  of  conjecture  what  injury,  if  any,  will  accrue 
to  the  lot-owner,  and,  if  any,  he  is  not  remediless.  The  law  of  course  will 
not  override  individual  right  in  order  that  a  public  benefit  may  accrue;  but. 
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under  such  circamstances,  the  facts  should  be  clearly  shown,  and  the  ground 
made  manifest,  before  the  chancellor  should  interpose.    Judgment  alfirmed. 

Lewis,  J.,  not  sitting. 


McCann  and  others  v.  Hill  and  others. 
(Court  of  Appeals  of  Kentucky.    May  14,  1887.) 

1.  AfiBIGNMEMT  FOB  BkNCFIT  OF  CbEDITOBB— MoBTOAOE—PbEFKBENCX. 

Gen.  St.  Ky.  e.  44,  art  2,  §  1,  provides  that  every  mortgage  made  by  a  debtor  ill 
contemplation  of  insolvency,  and  with  a  design  to  prefer  one  creditor  over  another, 
shall  operate  as  a  transfer  of  the  debtor's  pronerty  for  the  benefit  of  creditors  gen- 
erally. Jieldy  that  this  statate  does  not  prohibit  a  debtor,  though  he  be  in  failing 
circumstances,  from  executing  a  mortgage  to  secure  a  debt  created  simultaneously 
with  the  execution  of  the  mort^^e.  But  if  a  debtor,  knowing  that  he  is  insolv- 
ent, and  in  order  to  give  a  particular  creditor  a  preference  over  other  creditors, 
gives  him  a  mortgage  to  secure  a  debt  already  created,  together  with  a  liability 
simultaneously  created,  and  the  creditor  knows  of  this,  and  aids  in  the  arrange- 
ment, he  can  obtain  no  benefit  under  the  mortgage;  it  will  operate,  under  the  stat- 
ute, aa  a  conveyance  for  the  benefit  of  creditors  generally.' 

2.  BAVB— HOMSBTEAD. 

Where  a  general  creditor  brings  an  action  against  the  debtor  to  have  such  a  mort- 
gage declared  to  operate,  under  the  statute,  as  a  transfer  for  the  benefit  of  all  credit- 
ors, held^  that  the  debtor  cannot  move  on  the  land,  never  having  lived  on  it  before, 
and  claim  a  homestead.  The  tiiortgage,  operating  as  a  transfer  of  ail  his  interest  in 
the  land,  precludes  him  from  afterwards  setting  up  any  claim  to  or  in  the  land. 

Appeal  from  circuit  court,  Carroll  county. 

W,  Montfort  and  Vf,  M,  Fisher ^  for  appellants.  Masiersijn  <&  Gaunt  and 
Oeo,  C.  Drane,  for  appellees. 

Bennett,  J.  On  the  twenty-third  day  of  January,  1885,  the  appellant  L. 
E.  McCann  and  his  wife  executed  to  the  appellant  Levi  McGann  a  mortgage, 
which  waa  duly  acknowledged  and  recorded,  on  a  traci  of  land  containing 
about  77  acres,  belonging  to  the  appellant  Lou  E.  McCann,  to  secure  a  debt 
of  $1,300,  which  debt  was  evidenced  by  a  promissory  note  beaiing  even  date 
with  the  mortgage.  The  appellees,  as  creditors  of  the  appellant  L.  £.  McCann, 
on  the  eighteenth  day  of  February,  1885,  instituted  suit  in  the  Carroll  circuit 
court  against  the  appellants,  in  which  they  assailed  said  mortgage  upon  the 
ground  that  the  same  was  given  by  the  appellant  Lou  E.  McCann  in  contem- 
plation of  his  Insolvency,  and  with  the  design  of  preferring  the  appellant  Levi 
McCann,  one  of  his  creditors,  to  the  exclusion  of  the  appellees  and  his  other 
creditors.  The  appellants  by  their  separate  answers  denied  that  the  mortgage 
was  given  in  contemplation  of  Lou  E.  McCann's  insolvency,  or  to  prefer  the 
appellant  Levi  McCann,  to  the  exclusion  of  Lou  E.  McCann's  other  creditors. 
They  also  alleged  that  the  liability  intended  to  be  secured  by  the  mortgage 
was  created  simultaneously  with  its  execution.  They  further  alle'ged  that 
the  land  mortgaged  was  the  homestead  of  the  appellant  Lou  E.  McCann.  and 
was  not  worth  more  than  $1,000,  and  therefore  he  had  the  right  to  mortgage 
it  to  the  exclusion  of  his  other  creditors. 

We  will  first  dispose  of  Lou  E.  McCann's  claim  to  a  homestead  in  the  land 
mortgaged  to  Levi  McCann.  The  agreed  facts  relative  to  that  matter  are  that 
the  appellant  Lou  E.  McCann,  before  and  at  the  time  he  executed  the  mort- 
gage to  the  appellant  Levi  McCann,  was  a  housekeeper  with  his  family,  in 
the  town  of  Ghent,  some  five  or  six  miles  from  the  land  mortgaged ;  that  he 
continued  to  reside  and  keep  house  in  the  town  of  Ghent  until  about  a  week 
after  process  was  served  upon  him  in  this  action,  when  he  moved  to  the  land 
mortgaged,  and  took  up  his  residence  on  it  as  his  home.    So  the  question  is, 

ifiespectiDg  preferences  in  assignments  for  the  benefit  of  creditors,  aee^Woonsocket 
Bufiber  Co.  v.  t^alley,  30  Fed.  Rep.  808.  Digitized  by  GOC 
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do  the  foregoing  facts  entitle  the  appellant  Lou  E.  MeCann  to  a  homestead, 
as  against  the  claim  of  the  appellees? 

The  affirmative  of  this  proposition  is  maintained  by  the  appellant  upon  the 
authority  of  Nichols  v.  Sennitt,  78  Ky.  630.    This  case  decides  tliat  "if  the 

^  land  was  purchased,  or  the  improvements  made,  prior  to  the  creation  of  the 
debt,  the  homestead  right  attaches  when  the  claimant  is  in  occupancy  as  a 

'  honsekeeper  in  good  faith  at  the  time  the  attempt  is  made  by  exceution  to 
subject  the  land.  The  clause  of  the  statute  giving  the  homestead  is  general 
in  terms,  allowing  the  exemption  to  all  bona  fide  housekeepers  with  families, 
and  without  reference  to  the  time  at  which  the  homestead  may  have  been  cre« 
ated  by  actual  occupancy.  The  sixteenth  section  of  the  thirteenth  article  of 
chapter  38  provides  that  the  exemption  shall  not  apply  if  the  debt  existed 
prior  to  the  purchase  of  the  land,  or  prior  to  the  creation  of  the  improve- 
ments. This  seems  necessarily  to  imply  that  if  the  purchase  of  the  land,  or 
the  erection  of  the  improvements,  was  prior  to  the  creation  of  the  debt,  the 
homestead  existed  without  other  condition  than  that  the  claimant  be  a  house- 
keeper with  a  family,  and  in  occupancy  at  the  time  it  Is  attempted  to  enforce 
the  claim. "  The  facts  of  this  case  readily  distinguish  it  from  the  case  supra. 
Section  1,  art.  2,  c.  44,  Gen.  St.,  is  in  these  words:  "Every  sale,  mortgage,  or 
assignment,  made  by  debtors,  and  every  Judgment  suffered  by  a  defendant, 
or  any  act  or  device  done  or  resorted  to  by  a  debtor  in  contemplation  of  insolv- 
ency, and  with  a  design  to  prefer  one  or  more  creditors,  to  the  exclusion,  in 
whole  or  In  part,  of  others,  shall  operate  as  an  assignment  and  transfer  of  all 
the  property  and  effects  of  such  debtor,  and  inure  to  the  benefit  of  all  his  cred- 
itors, except  as  hereinafter  provided,  in  proportion  to  the  amount  of  their  re- 
spective demands,  including  those  which  are  future  and  contingent;  but  noth- 
ing in  this  article  shall  vitiate  or  affect  any  mortgage  made  in  good  faith  to 
secure  any  debt  or  liability  created  simultaneously  with  such  mortgage,  if  the 
same  be  lodged  for  record  within  30  days  after  its  execution."  Section  2  pro- 
vides that  "all  such  transfers  as  are  herein  declared  to  inure  to  the  benefit  of 
creditors  generally  shall  be  subject  to  the  control  of  courts  of  equity,  upon  the 
petition  of  any  person  interested,  filed  within  six  months  after  the  mortgage  or 
transfer  is  legally  lodged  for  record,  or  the  delivery  of  the  property  or  the  ef- 
fects transferred. "  The  debtor,  by  committing  the  acts  denounced  in  the  first 
section,  transfers  and  assigns  aJl  of  the  property  and  effects  own^  by  him  at 
the  time  to  the  use  of  all  of  his  creditors;  and  by  section  2  the  creditors  may 
avail  themselves  of  such  assignment  and  transfer  for  themselves,  by  petition 
in  equity,  at  any  time  within  six  months  after  the  mortgage  or  transfer  is  le- 
gally lodged  for  record.  In  other  words,  by  committing  the  acts  denounced  by 
section  1  the  creditor's  property  is  transferred  to  the  use  and  benefit  of  all  of  his 
creditors  by  operation  of  law ;  the  title  is  transferred  to  them ;  and  courts  of  eq- 
uity, upon  their  petition  filed  within  six  months  after  the  transfer  is  lodged 
for  record,  must  take  hold  of  the  property,  and  distribute  it  equally  among 
the  creditors.  By  filing  the  petition  within  the  time  prescribed,  the  creditor's 
right  to  the  property  and  effects  relates  back  to  the  time  the  debtor  committed 
the  acts  denounced  by  section  1,  because  these  acts  operate  as  an  immediate 
transfer  of  his  property  to  the  use  and  benefit  of  the  creditors. 

The  agreed  facts  conclusively  bring  the  appellant  Lou  E.  McCann  within 
the  denunciation  of  the  first  section  of  the  statute,  supra;  and,  as  he  was  not 
entitled  to  a  homestead  in  the  land  at  the  time  of  the  execution  of  the  mort- 
gage, because  not  occupied  as  such,  and  his  acts  having  transferred  his  title 
to  the  land  to  the  use  of  bis  creditors  before  there  was  such  occupancy,  and 
they  having  resorted  to  a  court  of  equity  within  six  months  after,  for  the 
purpose  of  having  said  land  appropriated  to  their  equal  benefit,  it  follows 
that  his  occupancy  of  the  land,  ader  the  acts  which  transferred  the  title  to  it 
to  the  use  of  his  creditoi-s,  did  not  and  could  not  give  him  a  right  to  a  home- 
stead therein.     The  agreed  facts  show  that  the  appellant  Levi  McCann  was. 
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before  the  execution  of  the  mortgage,  surety  for  the  appellant  on  two  notes, 
> — one  for  $600,  and  the  other  for  $250, — and  these  sums  were  included  in  the 
tnortgage,  also  another  sum  of  $160  was  included  in  the  moi-tgage,  which 
Was  created  before  the  execution  of  the  mortgage. 

This  court,  in  the  cases  of  Coiti  v.  Sims,  S  Mete.  (Ky.)  397,  and  Thompson 
V.  Hefner's  Bx'rs,  11  Bush.  359,  has  decided  that  a  surety  who,  subsequently 
to  his  becoming  bound  as  surety,  takes  a  mortgage  for  his  indemnity  from  his 
principal,  is  not  protected  by  the  exception  in  favor  of  a  creditor  whose  stat- 
ute debt  is  created  simultaneously  with  the  execution  of  the  mortgage,  and 
he  is  therefore  entitled  to  no  preference  over  the  mortgagor's  general  cred- 
itors to  the  extent  of  his  liability  attempted  to  be  secur^  by  the  mortgage  in 
the  distribution  of  the  insolvent's  estate  under  the  insolvent  act.  The  agreed 
facts  also  show  that  the  appellant  Levi  McGann,  simullaneously  with  the  ex- 
ecution of  the  mortgage,  became  bound  as  surety  for  the  appellant  Lou  £. 
McGann  on  a  debt  of  $202,  which  debt  existed  prior  to  the  execution  of  the 
mortgage.  The  question  is,  was  the  appellant  Levi  McGann  entitled  to  a 
preference  as  to  this  debt? 

The  record  shows  that,  at  the  time  Lou  E.  McGann  executed  the  mortgage, 
,  he  was  insolvent;  that  on  the  same  day  he  executed  the  mortgage  he  sold  his 
stock  of  groceries;  that,  at  the  time  he  executed  the  mortgage,  he  knew  that 
he  was  insolvent,  and  the  appellant  Levi  McGann  also  knew  it.  While  it  is 
true  that  neither  the  letter  nor  spirit  of  the  statute  forbids  a  debtor  from  cre- 
ating a  debt  in  good  faith  though  he  be  in  failing  circumstances,  and  st*cure 
the  debt  by  giving  a  mortgage  on  his  property  simultaneously  with  the  crea- 
tion of  the  debt,  which  would  hold  good  as  against  his  other  creditors,  yet  if 
a  debtor,  knowing  that  he  is  insolvent,  and  in  order  to  give  a  particular  cred- 
itor a  preference  over  other  creditors,  gives  him  a  mortgage  to  secure  a  debt 
or  liability  already  created,  together  with  a  liability  simultaneously  created, 
as  was  done  in  this  case,  and  the  creditor,  knowing  the  true  state  of  case,  as 
in  this  case,  aids  the  arrangement,  then  he  is  not  a  mortgagee  in  good  faith  to 
secure  a  debt  or  liability  simultaneously  created  with  the  execution  of  the 
mortgage.  Such  conduct  on  the  part  of  the  mortgagor  and  mortgagee  would 
be  a  fraud  upon  the  rights  of  the  mortgagor's  other  creditors,  and  the  mort- 
gagee could  obtain  no  advantage  over  them  by  reason  of  holding  the  mort- 
gage. Such  being  this  case,  the  appellant  acquired  no  preference  over  Lou 
£.  McGann's  other  creditors,  by  reason  of  the  fact  that  $202  of  the  mortgage 
debt  was  a  liability  created  simultaneously  with  the  execution  of  the  mort- 
gage. Whether  or  not  the  creditor,  under  such  circumstances,  would  be  en- 
titled to  prorate  with  the  other  creditors,  where  the  debt  itself  was  created 
simultaneously  with  the  execution  of  the  mortgage,  is  an  open  question ;  but 
the  appellants'  right  to  prorate  with  Lou  E.  Mc(>inn's  other  creditors,  as  to 
this  particular  debt,  is  b&sed  upon  the  fact  that  the  original  creditor  would 
be  entitled  to  prorate  with  the  other  creditors  as  to  said  debt;  and  the  appel- 
lant Levi  McGann,  if  he  has  paid  the  debt,  may  stand  in  his  shoes. 

The  judgment  of  the  lower  court  is  affirmed. 


Davis  v.  Benedict. 
{Oouri  f^  AjfpeaJ$  of  Kentucky,    May  21,  18S7.) 

1.  Vendor  akd  VBNDBE—RBSotsszoN  or  Contbact—Bvidkncb. 

Proof  of  the  reBcission  by  parol  of  a  contract  for  the  sale  of  land  should  be  clear 
and  convincing  in  order  to  entitle  a  court  to  act  on  it. 

2,  Samb— Rbooybbt  of  Possbssiov. 

A  vendor  cannot  recover  the  possession  of  land  from  the  vendee  Id  possession  un- 
der a  bond  for  a  deed,  although  there  has  been  some  talk  about  rescinding  the  con- 
tract on  account  of  the  vendor's  inability  to  make  a  good  title,  If  the  vendee  in  his 
answer  tenders  the  purchase  price,  and  offers  to  accept  a  deed. 
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Appeal  from  common  pleas,  Hickman  county. 

Geo.  W.  Griffey^  for  appellant.    N.  T.  Moss,  for  appellee. 

Pbyor,  C.  J.  The  appellant  is  attempting  in  this  case  to  show  that  a  con- 
tract evidencing  the  sale  of  a  lot  in  the  town  of  Clinton  had  been  rescinded 
by  a  parol  agreement  between  herself  and  the  appellee,  Benedict,  who  is  the 
vendee.  The  latter  held  her  bond  for  title,  by  the  terms  of  which  she  was  to 
make  a  conveyance  with  a  general  warranty  of  title;  and,  if  she  failed  to  do 
so,  the  vendee  was  to  retain  the  possession  until  his  rents  satisQed  or  were 
equivalent  to  the  value  of  any  improvements  he  might  make  on  the  property. 
The  purchase  money  fell  due,  and,  the  appellant  not  being  invested  with  a 
perfect  title,  there  was  some  conversation  about  rescinding  the  agreement, 
and  an  understanding  that  it  would  be  done,  as  shown  by  the  testimony  for 
the  appellant.  This  is  all  denied  by  the  appellee,  and  neither  the  bond  for 
title  had  been  surrendered  by  the  appellee,  nor  had  his  notes  given  for  the 
land  been  surrendered  to  him  by  the  appellant,  and  in  fact  the  evidence  .only 
conduces  to  show  that  a  rescission  was  in  contemplation  in  the  event  the  title 
could  not  be  obtained.  The  proof  of  such  rescission  by  parol  should  be  clear 
and  convincing,  and  we  think  the  testimony  falls  far  short  of  producing  such 
a  conviction  with  reference  to  the  alleged  rescission  in  this  case. 

The  ap[)ellant,  proceeding  on  the  theory  that  the  contract  had  terminated, 
and  that  the  rents  had  paid  for  the  improvements  placed  on  the  property  by 
the  appellee,  brought  an  ordinary  action  in  the  nature  of  an  ejectment  to  re- 
cover the  lot.  The  appellee  filed  an  answer  setting  forth  the  terms  of  his  title- 
bond,  and,  filing  it  with  the  proceedings,  asked  that  the  contract  be  enforced. 
He  also  tendered  the  entire  purchase  money,  with  the  interest,  into  court,  and 
this  was  required  to  be  accepted  by  the  appellant,  and  the  appellee  accepted 
appellant's  deed,  or  was  willing  to  accept  such  a  conveyance  as  the  chancellor 
directed  the  appellant  to  make,  and  that  was  a  deed  warranting  tlie  title.  We 
see,  therefore,  no  reason  for  affording  the  appellant  any  relief  at  law  or  eq- 
uity. She  gets  her  purchase  money  and  interest,  and  was  properly  compelled 
to  make  to  the  appellee  the  deed. 

The  judgment  is  therefore  affirmed. 


Wallace  and  others  o.  Arnold. 

{Court  of  Appeals  of  Kentucky.    May  21,  1887.) 

1.  Nbgotiablb  Ihstrumentb—Traksper— Equities. 

A.,  holding;;  two  notes  executed  by  the  vendee  of  land  for  the  purchase  money, 
sold  one  of  them  to  B.,  representing  to  B.  that  there  was  an  outstanding  equitv  in 
favor  of  the  vendee,  but  that  it  should  be  charged  against  the  other  note.  A.  after- 
wards sold  the  other  note  to  a  third  party.  Held,  that  the  latter  took  the  note  sub- 
ject to  the  equity. 

2.  Equity— Parties— Vendob  and  Vbkdbe. 

In  an  action  by  the  holder  of  one  of  two  notes  given  for  the  purchase  money  of 
land  to  collect  the  note,  and  enforce  a  vendor's  lien  upon  the  land,  the  holder  of 
the  other  note,  against  which  an  outstanding  equity  in  favor  of  the  vendee  should 
rightly  be  charg^,  is  properly  made  a  party. 

Appeal  from  circuit  court,  Ohio  county. 

Walker  d-  Hubbard,  for  appellants.    MnHenrydk  Bilh  for  appellee. 

Pbyor,  C.  J.  Thomas  Crowder  purchased  of  one  C.  W.  Stewart  a  tract  of 
land,  for  which  he  executed  three  notes  payable  to  his  vendor.  Stewart  as- 
signed two  of  the  notes  to  the  appellee.  Job  S.  Arnold.  Arnold  brought  his 
action  in  equity  against  Crowder  to  subject  the  land  to  the  payment  of  the 
two  purchase-money  notes,  without  making  Stewart  a  defendant,  and  had  the 
land  sold,  Arnold  becoming  the  purchaser.    The  last  note  due  had  been  as- 
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signed  by  Stewart  to  the  appellant  Wallace,  or  to  others  who  assigned  it  to 
him.  Wallace  then  instituted  the  present  action  against  Arnold  and  Crowder, 
seeking  to  enforce  his  lien,  allegingthatneitherhimself  nor  Stewart  were  par- 
ties to  the  action  by  which  Arnold  enforced  his  lien  for  the  first  two  notes, 
and  that,  as  the  land  was  liable  for  all  the  purchase  money,  it  should  be  again 
sold,  or  Arnold  made  to  account  for  the  amount.  The  defense  relied  on  by 
Arnold  was  that,  before  he  purchased  the  two  notes  first  due,  he  inquired  to 
know  if  any  set-off  existed  against  the  notes,  and  was  told  by  Stewart  that 
there  was  a  defense  by  Orowder;  that  one  Lisle  had  a  lien  on  the  land  that 
Crowder  had  agreed  to  pay  off,  but  that  the  last  note  would  be  sufficient  to 
satisfy  this  claim  of  Lisle  if  Crowder  should  pay  off  Lisle's  lien;  and,  with 
this  agreement,  he  took  the  two  notes.  Stewart  then  assigned  the  last  note 
to  Wallace,  or  to  the  assignors  of  Wallace;  and,  when  this  action  was  brought 
by  him,  Crowder  alleged  payment  by  him  to  Lisle  in  a  sum  sufficient  to 
satisfy  the  note,  and  claimed  that  he  was  entitled  to  a  credit  on  either  the  notes 
of  Arnold,  or  on  the  note  held  by  Wallace;  that,  when  Arnold  brought. his 
action  to  enforce  the  vendor's  lien  on  the  two  notes,  he  saw  Stewart,  who 
agreed  that  the  credit  should  be  placed  on  the  Wallace  note,  and  for  that  rea- 
son he  made  no  defense. 

While  appellee,  Arnold,  should  have  made  the  holder  of  the  last  note  due 
party  to  his  action,  whether  Wallace  or  Stewart,  still  if  Crowder,  the  pur- 
chaser, has  paid  off  the  Wallace  note  by  his  payment  of  Lisle's  lien,  then 
neither  Wallace  nor  Stewart  have  any  claim  on  the  land,  or  any  against  Ar- 
nold. Stewart,  having  agreed  that  the  set-off  or  claim  of  Lisle  should,  when 
paid  by  his  vendee*  Crowder,  be  applied  as  a  credit  on  the  note  afterwards  as- 
signed to  Wallace,  and  thereby  induced  Arnold  to  purchase  the  two  notes 
first  due,  cannot  now  assert  any  lien  on  the  land,  for  the  reason  that  the  note 
has  been  fully  paid  by  Crowder  in  discharging  the  Lisle  lien ;  and,  when  Wal- 
lace took  tills  last  note  from  Stewart  by  assignment,  he  held  it  subject  to  the 
equities  that  Crowder  and  Arnold  had  against  it  by  reason  of  Stewart's  agree- 
ment. The  assignee  of  Stewart  occupied  the  same  position  that  Stewart  did 
with  reference  to  the  notes  assigned  Arnold.  When  Wallace  sues,  it  appears 
that  the  note  has  been  paid,  and  therefore  no  lien  exists. 

The  court  acted  properly  in  dismissing  the  petition.    Judgment  affirmed. 


Newman  and  others  v.  Thompson  and  others. 

{Ckmrt  of  Appeals  of  KetUucky.    May  21,  1887.) 

1.  Schools— StuDire—TAxra— Injunction. 

The  teaching  of  Latin  and  Greek  in  a  common  school  established  under  the  com- 
mon-school law  of  Kentucky,  is  not  in  violation  of  that  law.  Nor  does  it  justify 
an  injnnction  to  restrain  the  collection  of  a  tax  levied  in  aid  of  such  school. 

2.  Same— GoNarrrunoNAL  Law. 

A  system  of  education  adopted  in  a  particular  district  under  an  act  of  the  legis- 
lature which  authorizes  a  tax  that  the  school  may  be  taught  the  entire  year,  and 
the  higher  branches  of  education  brought  within  the  reach  of  all  the  children,  is 
not  in  violation  of  the  state  or  federal  constitutions. 

Appeal  from  chancery  court,  Pendleton  county. 

This  is  an  action  by  appellants  against  appellees  for  an  injunction  restrain- 
ing said  appellees  from  collecting  a  tax  levied  on  the  citizens  of  common- 
school  district  No.  — •  Pendleton  county,  for  the  purpose  of  operating  a  school 
in  said  district. 

John  H.  Fryer,  for  appellants.  X.  T.  Applegate  and  John  If,  Barker,  for 
appellees. 

Pryor,  C.  J.  The  indefinite  statements  contained  in  the  petition  from 
which  the  alleged  illegal  action  of  the  board  of  trustees  is  attempted  to  be 
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charged,  present  no  fact  upon  which  it  might  even  be  inferred  that  they  had 
violated  their  duties.  It  is,  in  effect,  alleged  that  they  are  not  trustees,  and 
then  admitted,  impliedly  at  least,  that  they  are  trustees,  and  that,  as  such, 
have  been  authorizing  the  collection  of  this  tax;  that  they  have  exacted  no 
valid  bond  from  the  officers  having  the  custody  of  the  money;  but  in  what 
respect  the  invalidity  exists  does  not  appear.  That  they  have  levied  on  prop- 
erty outside  of  the  district  belonging  to  one  of  the  appellants  is  averred;  but 
what  kind  of  property,  or  where  located,  that  the  error  may  be  seen,  or  the 
parties  defendant  enabled  to  respond,  does  not  appear.  How  the  money  has 
been  wasted,  or  in  what  manner  the  trustees  are  expected  to  make  an  im- 
proper use  of  it,  is  not  alleged. 

That  Latin  and  Greek  are  taught  in  the  school  is  not  in  violation  of  the  act 
under  which  this  tax  is  collected,  nor  is  the  teaching  of  such  branches  of  learn- 
ing in  violation  of  the  common-school  law  of  the  state.  If  the  ordinary 
branches  of  education  are  taught,  and  the  school  open  to  all,  the  fact  that  the 
teacher  may  have  a  class  in  Latin  or  Greek  should  not  prevent  the  collection 
of  the  tax,  or  authorize  an  injunction  against  him  or  the  trustees  to  prevent- 
it.  A  system  of  education  adopted  in  the  particular  district  in  aid  of  the 
common-school  fund,  authorized  by  the  legislature,  by  which  a  tax  is  imposed, 
that  the  school  may  be  taught  the  entire  year,  or  the  higher  branches  of  edu- 
cation brought  within  re.ach  of  all  the  children,  is  not  in  violation  of  the  con- 
stitution, state  or  fedei-al,  and  therefore  we  see  no  reason  for  granting  the  re- 
lief sought  in  this  case.    Judgment  affirmed. 


Heckman's  Adh'r  V,  Louisville  &  N.  R.  Co. 

{Court  of  Appeals  of  Ke^U\tcky.    May  21, 1887.) 

Limitation  of  Aciioks— Bbikgino  of  Action— Parties— Amendment. 

Id  an  action  brought  to  recover  for  the  death  of  a  railroad  employe,  the  papers 
named  as  defendant  the  A.  Co.,  which  at  one  time  owned  the  road,  bat  had  sold 
out  to  the  B.  Co.  pre\nous  to  the  killing.  The  individual  upon  whom  process  was 
served,  was  named  in  the  return  as  *' vice-president"  of  defendant  conif^ny,  but 
was  in  fact  vice-president  of  the  B.  Co.  He  claimed  also  to  have  been,  at  the  time 
of  such  service,  president  of  the  A.  Co.  An  answer,  filed  by  attorneys,  was  verified 
by  one  who  was  an  officer  of  the  B.  Co.,  and  it  did  not  set  up  that  defendant  did 
not,  at  the  time  of  the  accident,  own  the  road.  Ileld^  that  the  answer  was  an  ap- 
pearance by  the  B.  Co.,  and  stopped  the  running  of  the  statute  of  limitations 
against  it ;  and  that,  u|)on  an  amendment  substituting  the  B.  Go.  as  defendant  be- 
ing afterwards  made,  it  was  no  defense  that,  prior  to  such  amendment,  though 
after  the  bringing  of  the  action,  the  period  of  limitation  applicable  to  such  actions 
had  expired.  > 

Appeal  from  common  pleas  court,  Jefferson  county. 
Young  &  Trabue^  Kinney  eft  Kinney,  and  O^Neal,  Jackson  dk  Phelps,  for 
appellant.    Bamett,  Noble  db  Bainett  and  Wm,  Lindsay,  for  appellee. 

Lewis,  J.  January  23, 1883,  the  administratrix  of  H.  Heckman,  deceased, 
instituted  an  action  to  recover  damages  for  the  destruction  of  his  life  in  De- 
cember, 1882,  alleged  to  have  been  caused  by  the  willful, neglect  of  the  serv- 
ants  of  the  defendant,  named  in  the  caption  of  the  petition  *' Louisville,  Cin- 
cinnati &  Lexington  Railway  Company."  The  summons  on  the  petitum  was 
directed  against  the  same  defendant,  and  the  return  made  thereon  by  the 
sheriff  of  Jefferson  county  was  as  follows:  "Executed  on  Louisville,  Cincin- 
nati  &  Lexington  H.  H.  Co.,  January  24,  1888,  by  delivering  a  true  copy  of 
the  within  to  M.  H.  Smith,  vice-president,  he  being  chief  officer  in  this^ 

1  Respecting  the  time  of  commencement  of  an  action  as  affected  by  the  introduction 
of  new  parties  defendant,  see  Great  Southern  R.  Co.  v.  Smith,  (Ala.)  1  Sout2srBep^72a[,^ 
and  note.  3 t^ed  byViClOgre 
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county."  March  3,  1883,  an  answer  having  the  same  caption,  and  signed  by 
'^Barnett,  Noble  &  fiarnett,"  was  filed,  which  contained  simply  a  traverse  by 
the  ^defendant"  of  the  allegations  of  the  petition;  and  appended  to  the  answer 
was  a  verification  in  the  usual  form,  signed  "A.  M.  Quarrieb,"  who  stated 
therein  he  was  assistant  to  the  president,  and  assistant  secretary  of  the  de- 
fendant, and  that  the  president  and  vice-president  were  then  absent  from  the 
state,  and  that  the  secretary  was  too  ill  to  attend  to  business.  In  June,  1883, 
the  administratrix  having  died,  an  order  of  revivor  was  made  in  the  name  of 
the  present  plaintiff  and  appellant  as  administrator  de  bonis  non  of  the  estate 
of  the  decedent.  All  the  motions  made  by  the  plaintiff  were  directed  against 
Louisville,  Cincinnati  &  Lexington  Railway  Company,  and  the  caption  of  all 
orders  made  and  entered  on  record  was  the  same  as  of  the  petition,  until  Jan- 
uary 21,  1884,  when  the  plaintiff  moved  to  file  an  amended  petition,  which 
was  filed  February  7, 1884.  In  that  amended  petition  the  plaintiff  stated  that 
by  mistake  the  defendant  was  styled  in  the  caption  of  the  petition  the  ** Louis- 
ville, Cincinnati  &  Lexington  Kail  way  Company,"  when  it  should  and  was 
intended  to  be  the  "Louisville  So  Nashville  Railroad  Company,"  which  is  the 
correct  name  of  the  defendant,  and  intended  to  be  sued  in  the  action,  and 
prayed  that  the  defendant  be  required  to  defend  by  its  correct  name  of  the 
Louisville  &  Nashville  Railroad  Company,  and  for  judgment  against  it  as 
prayed  for  in  the  original  petition.  May  31,  1884,  an  order  was  made  dis- 
missing the  action  as  to  the  Louisville,  Cincinnati  &  Lexington  Railway  Com- 
pany, and  June  21,  1884,  the  Louisville  &  Nashville  Railroad  Company  filed 
an  answer  to  the  amended  petition,  pleading  and  relying  upon  limitation  in 
bar  of  the  action  against  it;  and  the  sufficiency  of  that  ground  of  defense  pre- 
sents the  only  question  before  us  on  this  appeal. 

As  inore  than  one  year  elapsed  from  December,  1882,  when  it  is  alleged 
plaintiff's  intestate  was  killed,  to  February,  1884,  when  the  amended  petition 
was  filed,  the  simple  inquiry  is  whether  that  amendment  mad(^  an  entirely 
new  action  against  the  Louisville  &  Nashville  Railroad  Company.  Though 
a  party  against  whom  a  cause  of  action  exists  may  be  sued  therefor  by  the 
wrong  name,  yet  if  the  summons  be  actually  served  upon  him,  and  he  ap- 
pears and  files  an  answer,  it  seems  to  us  he  is  effectually  before  the  court,  as 
much  a  party  to  the  action  and  concluded  by  a  judgment  rendered  against 
him  as  if  his  name  had  been  entered  in  the  caption  of  the  petition,  and  in  the 
summons  issued  by  the  clerk.  Such  was  the  rule  under  the  former  system  of 
pleading;  for,  as  said  by  this  court  in  Louisville  d:  N,  R,  Co,  v.  UalU  12 
Bush,  131,  relying  upon  the  authority  of  Chitty's  Pleading:  "At  common  law, 
when  the  defendant  was  sued  by  the  wrong  name,  he  might  plead  that  fact  in 
abatement,  but  to  make  his  plea  good  he  was  bound  to  give  the  plaintiff  a 
better  writ  in  the  future  by  disclosing  his  true  name."  And,  as  held  in  the 
case  cited,  the  same  rule  may  be  applied  under  our  Civil  Code.  Moreover, 
section  134  expressly  authorizes  a  petition  to  be  amended  at  any  stage  of  the 
action  by  correcting  a  mistake  in  the  name  of  a  party. 

In  Sherman  v.  Proprietors  Connecticut  River  Bridge^  11  Mass.  337,  the 
plaintiff  brought  an  action  against  the  defendants  by  the  name  of  "The  Pro- 
prietors of  a  Bridge  over  Connecticut  River  between  Montague  and  Greenfield, 
late  in  the  County  of  Hampshire,  and  now  in  the  County  of  Franklin."  And 
afterwards  the  plaintiff  was  permitted  to  amend  his  writ  by  altering  the  name 
of  the  defendant  to  that  of  "  The  Proprietors  of  the  Connecticut  River  Bridge.** 
It  appears  that  certain  persons  were  incorporated  by  the  name  mentioned  in 
the  writ;  but,  that  company  having  forfeited  its  charter,  a  new  and  distinct 
one  was  created  having  the  name  of  "The  Proprietors  of  Connecticut  River 
Bridge."  Said  the  court  in  that  case:  "The  first  corporation  was  dead,  and 
the  new  one  was  created  for  the  same  purpose  and  object.  The  writ  was 
served  on  the  clerk  of  the  existing  corporation,  by  which  regular  notice  was 
given  to  the  real  proprietors  of  the  bridge.    This  is  then  the  common  case  of 
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misnomer.  The  amendment  maybe  made  on  the  common  rule  of  an  election 
by  the  defendant  of  the  costs  of  the  action  to  this  time,  or  a  continuance.*' 

In  First  Nat.  Bank  of  Baltimore  7.  Jaggers,  31  Md.  43,  the  court  used 
the  following  language:  ''There  is  no  doubt  that  when  a  party  is  sued  by  the 
wrong  name,  and  he  appears  to  the  suit,  and  does  not  plead  the  misnomer  in 
abatement,  and  judgment  Is  rendered  against  him  in  the  erroneous  name,  ex- 
ecution may  be  issued  upon  it  in  that  name,  and  levied  upon  the  property  and 
effects  of  the  real  defendant;  but  there  is  some  conflict  in  the  decision  whether 
the  same  result  will  follow  if  he  does  not  appear,  and  the  judgment  is  obtained 
by  default.  The  weight  of  authority  is,  however,  that  this  makes  no  differ- 
ence; and  if  the  writ  is  served  on  the  party  Intended  to  be  sued,  and  he  fails 
to  appear  and  plead  in  abatement,  and  suffers  judgment  to  be  obtained  by 
default,  he  is  concluded,  and  in  all  further  litigations  may  be  connected  with 
the  suit  or  judgment  by  proper  averments.'*  The  same  doctrine  is  stated  in 
Lafayette  Ins.  Co.  v.  French^  18  How.  404,  and  in  Freem.  Judgm.  154, 
where  numerous  cases  are  cited. 

In  Louisville  tP  JV.  R.  Co.  v.  Hall,  supra,  the  plaintiff  sued  a  coi-poration 
styled  "The  Louisville,  Nashville  &  Great  Southern  Railway  Co.,"  and  the 
summons  was  executed  on  Albert  Fink,  who  was  designated  by  the  sheriff 
as  the  vice-president  of  that  corporation.  On  the  calling  of  the  cause,  "de- 
fendant by  attorney  moved  the  court  to  quash  the  sheriff's  return  on  the  pro- 
cess herein, "  and  accompanied  the  motion  with  an  affidavit  by  Fink  to  the 
effect  there  was  no  such  corporation  known  to  him  as  the  one  made  defendant 
to  the  action ;  and  there  was  also  an  answer  filed,  in  which  it  was  denied  there 
is  or  ever  was  any  such  corporation  as  the  one  sued,  which  was  sworn  to  by 
"the  attorney  for  the  defendant."  In  that  case  the  court  said:  "The  testi- 
mony showed  beyond  cavil  that  the  proper  defendant  was  in  court.  It  knew 
its  own  name.  The  answer  it  saw  proper  to  file  was  in  the  nature  of  a  plea 
in  abatement.  It  presented  no  defense  whatever  to  the  action.  ♦  ♦  ♦ 
And  as  it  failed  to  plead  further,  and  failed  to  disclose  its  true  corporate  name, 
it  cannot  complain  that  the  judgment  was  rendered  against  it  in  the  name  by 
which  it  had  been  sued."  In  our  opinion,  not  only  according  to  unvarying 
authority  on  the  subject,  but  upon  the  principle  of  estoppel  and  common  fair- 
ness, when  a  party  enters  his  appearance,  and  makes  defense  to  an  action,  he 
cannot  afterwards  complain  of  the  judgment  that  may  be  rendered  against  him, 
upon  the  ground  that  he  was  sued  by  the  wrong  name,  or,  what  is  practically 
the  same  thing,  that  the  name  of  a  different  person  was  inserted  in  the  cap- 
tion of  the  petition  and  in  the  summons.  And  it  therefore  necessarily  follows 
that  the  action  must  be  regarded  as  commenced  and  actually  pending  against 
him,  at  least  from  the  time  he  so  enters  his  appearance,  if  not  from  the  time 
he  is  served  with  the  summons. 

We  are  then  left  with  the  single  inquiry  in  this  case  whether  or  not  the 
Louisville  &  Nashville  Railroad  Company  did  enter  its  appearance  and  make 
defense  to  the  action  within  one  year  from  the  alleged  killing  of  plaintiff's  in- 
testate; for,  if  it  did,  the  plea  of  limitation  cannot  avail.  Though  the  sum- 
mons was  directed  against  the  Louisville,  Cincinnati  &  Lexington  Railway 
Company,  the  summons  was  actually  served  on  the  Louisville  &  Nashville 
Railroad  Company;  for  M.  H.  Smith,  upon  whom  it  was  executed,  was  at 
the  time  the  vice-president  of  the  latter  and  not  of  the  former  company. 
It  is  true,  he  states  in  an  affidavit  he  was  then  the  president  of  the  former; 
but  the  summons  was  served  on  him  as  vice-president,  not  as  president. 

However,  the  main  question  is  in  whose  behalf  the  answer  was  filed  March 
3,  1883.  It  is  alleged  and  not  denied  that,  when  Heckraan  w^as  killed,  the 
Louisville,  Cincinnati  St  Lexington  Railway  Company  did  not  own  or  operate 
the  road  from  Louisville  to  La  Grange,  where  the  killing  occurred,  having 
previously  sold  and  delivered  possession  and  control  of  it  to  the  Louisville  « 
Nashville  Railroad  Company.    If  the  answer  mentioned  had  been  filed  for  and 


Ky.]  TORBITT  V.  CITY  OF  LOUISVILLE.  345 

on  behalf  of  the  Louisville,  Cincinnati  &  Lexington  Railway  Company,  it 
would  have  been  a  complete  defense  to  the  action  against  it,  and  therefore,  of 
course,  stated  in  the  answer,  that  at  the  time  of  the  killing  that  company  did 
not  own,  control,  or  operate  the  road,  and  Heckman  was  not,  as  alleged  in  the 
petition,  its  employe.  But  the  Louisville  &  Nashville  Railroad  Company 
could  not  truthfully  make  such  defense,  nor  was  it  attempted  to  be  made  in 
the  answer.  Quarrier,  who  swore  to  the  answer,  was  at  the  time  an  officer 
of  the  Louisville  &  Nashville  Railroad  Company,  and  as  such,  and,  as  is  ob- 
vious, for  that  company,  made  the  affidavit. 

It  is  alleged  in  the  amended  petition  that  Barnett  &  Noble,  whose  names 
are  signed  to  the  answer,  prepared  and  filed  it  as  the  attorneys  of  the  Louis- 
ville &  Nashville  Railroad  Company.  This  allegation  was,  we  think,  improp- 
erly stricken  out  of  the  pleadings  by  the  lower  court.  But  it  makes  no  differ- 
ence, so  far  as  the  question  of  fact  is  concerned;  for  it  would  have  been 
easy  enough  for  the  attorneys  to  have  stated  that  they  filed  the  answer  of 
March  3,  1883,  for  the  Louisville,  Cincinnati  A  Lexington  Railway  Company, 
if  it  had  been  true.  As  this  record  stands,  we  are  satisfied  the  Louisville  & 
Nashville  Railroad  Company  caused  the  answer  to  be  filed,  and  its  appearance 
to  the  action  entered,  within  one  year  after  the  plaintiff's  intestate  was  killed; 
and  as  unquestionably,  if  the  plaintiff  had  any  cause  of  action  at  all,  it  was 
against  that  company,  we  think  the  lower  court  erred  in  sustaining  the  de- 
murrer to  the  reply.  Wherefore  the  judgment  is  reversed,  and  cause  is  re- 
manded for  further  proceedings  consistent  with  this  opinion. 


ToBBiTT  0.  City  of  Louisville. 

{Court  of  Appeafs  of  Kentucky.    May  26,  1887.) 

1.  Paymeht— Rbcovebt  of  Taxbs  Paid. 

One  who  pays  an  illegal  tax  under  the  belief  that  It  is  valid,  and  in  response  to  a 
demand,  and  threat  of  compalsory  collection,  may  recover  it  back  upon  discover- 
ing his  mistake. 

2.  Taxaxiow— Municipal  Cobporationb— City  Peopbbtt. 

Land  adapted  to  municipal  uses,  deriving  an  increased  value  from  its  proximity 
to  the  city,  and  having  a  city  population  on  or  near  it,  creating  a  necessity  for  mu- 
nicipal government,  or  at  least  rendering  the  extension  of  such  government  over  it 
reasonable,  is  liable  to  city  taxation.  The  fact  that  the  owner  of  such  land  chooses 
to  use  it  for  agricultural  purposes  does  not  exempt  it  from  city  taxation. 

Appeal  from  Louisville  chancery  court. 

Hargis  &  Bastin,  for  appellants,    i.  N.  Demhitz,  for  appeUee. 

Holt,  J.  It  is  evident  that  the  taxes  which  the  appellants  seek  to  recover 
back  upon  the  ground  that  they  were  paid  under  a  mistake  of  law  and  fact, 
and  in  ignorance  of  their  rights,  and  through  compulsion,  were  paid  under  a 
belief  upon  their  part  that  the  city  had  the  right  to  impose  and  exact  them.  It 
demanded  them  of  them,  and  notified  them  that,  if  not  paid  by  a  certain  time, 
a  penalty  would  be  imposed,  and  then,  if  not  paid  by  the  expiration  of  a 
further  time,  their  property  would  be  sold  to  satisfy  them.  The  tax-payer 
has  a  right  to  presume  that  the  taxing  power  has  been  properly  exercised  and 
not  abused.  Moreover,  although  the  assessment  may  be  illegal  and  void,  yet 
there  is  an  apparent  means  of  enforcing  it  without  resorting  to  judicial  pVo- 
ceedings,  thus  depriving  the  party  of  his  day  in  court.  He  should  not  in 
such  a  case  be  made  to  suffer  upon  the  ground  that  ignorance  of  law  does  not 
excuse.  He  should  not  be  ht^ld  to  know  more  than  the  law-making  power. 
He  has  no  voice  in  imposing  the  burden;  he  has  no  opportunity  to  be  heard; 
and  knows  that,  if  payment  be  refused,  his  property  will  be  summarily  seized. 
In  the  absence,  therefore,  of  any  compromise,  if  he  pays  the  tax  under  a 
belief  that  it  is  valid,  and  when  it  is  being  demanded,  and  compulsory  col- 
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lection  threatened,  sach  payment  is  involuntary;  and,  if  the  taxation  be  in* 
fact  void,  he  may  recover  back  his  money.  City  of  Louisville  v.  Anderson^ 
79  Ky.  334. 

The  question  next  arises,  was  the  property  of  the  appellants-  subject  to  mu- 
nicipal taxation?  The  taxes  for  1880  to  1885,  incluaiver  are  sought  to  be  re- 
covered back.  The  property  upon  which  they  weie  imposed  appears  to  have 
been  included  within  the  city  limits  long  before  that  period ;  but  it  is  claimed 
that  it  is  exempt  because  it  is  used  for  f nrming  purpi^es  only,  derives  no  ben- 
efits from  the  city  government,  and  that  there  is  no  dty  population  on  it  or 
near  it,  rendering  it  reasonable  to  extend  its  government  over  it.  From  the 
intersection  of  Barrett  avenue  with  Broadway  it  is  2,800  feet  to  where  the  av- 
enue strikes  what  is  known  as  "Page  Street,"  but  which  latter  so-called  street 
is  merely  an  opening,  and  unimproved.  Running  parallel  with  Barrett  ave- 
nue for  this  distance  is  Vine  street,  the  two  being  about  500  feet  apart.  For 
the  first  1,000  feet  next  to  Broadway,  of  this  tract  of  land,  2,800  feet  long*, 
and  500  feet  in  width,  it  is  thickly  settled,  both  upon  Vine  street,  and  Barrett 
avenue.  Then  comes  a  portion  of  it  belonging  to  John  B.  Ilutchins;  and 
next  that  of  the  appellant  Caroline  Hutchins  of  nearly  four  acres;  next  that 
of  Samuel  Hutchins;  then  William  £.  Hutchins,  of  two  acres;  then  Anna^ 
M.  Good,  of  about  three  acres;  and  lastly  that  of  Susan  E.  Ilaggin,  of  about 
five  acres.  The  land  of  each  of  these  parties  extends  from  Vine  street  to- 
Barrett  avenue,  or  nearly  so,  and  it  is  noticeable  that  the  lots  in  each  instance 
are  comparatively  small.  There  is  a  dwelling-house  upon  that  of  Caroline 
Hutchins;  also  upon  the  lots  of  Mrs.  Good  and  Mrs.  Haggin,  and  they  are 
used  for  yard  and  garden  purposes.  The  lot  of  William  E.  Hutchins  is  used 
in  an  agricultural  way  only,  as  it  has  no  house  upon  it.  Barrett  avenue  has 
a  rock  roadway  from  Broadway  to  Page  street,  and  curbing,  but  no  sidewalks. 
Vine  street  has  a  like  roadway  going  towards  Page  street  until  it  nearly  passes 
the  lot  of  the  appellant.  There  are  no  gas-lights  upon  either  street,  but  the 
evidence  shows  that  some  gasoline  lamps  have  been  placed  along  them,  but 
they  do  not  appear  to  be  now  in  use,  or  at  least  are  not  well  kept  up  by  the 
city.  There  is  afire-cistern  on  Vine  street  opposite  the  lot  of  .John  B.  Hutch- 
ins, and  a  sewer  out  Barrett  avenue,  past  the  lot  of  the  appellant,  but  which, 
when  opposite  the  lot  of  Samuel  Hutchins,  turns  eastward  on  Howard  street. 
Several  streets  extend  from  Barrett  avenue  eastward,  beginning  opposite  the 
lots  of  the  parties  above  named,  and  these  streets  appear  to  lead  to  thickly-set- 
tled localities  of  the  city.  Vine  street  is  thickly  settled  upon  the  side  opposite 
the  lots  of  John  B.  Hutchins,  that  of  the  appellant,  and  that  of  Susan  E.  Haggin, 
which  is  the  outer  lot  from  the  city  of  those  we  have  attempted  to  describe. 
Indeed,  tiiere  are  17  houses,  almost  immediately  connected  with  each  other, 
opposite  this  last-named  lot,  and  upon  Vine  street.  Barrett  avenue  opposite 
the  lots  of  William  E.  and  Samuel  Hutchins  is  quite  thickly  settled;  and  this  is 
true  of  it  at  one  point  even  beyond  its  intersection  with  Page  street.  This 
population  around  the  lots  we  have  described  must  be  considered  and  are  a 
part  of  that  of  the  city  of  Louisville.  They  are,  properly  speaking,  a  town  or 
city  population;  and,  even  if  they  do  not  create  a  necessity  that  the  city  gov- 
ernment should  be  extended  over  that  territory,  yet  the  fact  that  they  are  there 
makes  it  reasonable  that  it  should  do  so.  The  testimony  tends  to  show  that 
the  lots  above  described  can  by  a  proper  division  be  sold  for  over  $2,000  an 
acre,  which  is  certainly  very  high  for  merely  agricultural  lands,  and  shows 
that  they  are  more  valuable  for  city  property  than  for  any  other  use. 

Their  proximity  to  the  city  renders  attendance  at  school  easy;  it  enables  the 
people  living  there,  in  case  of  need,  as  the  testimony  shows,  to  send  for  the  city 
police,  even  if  they  are  not  stationed  immediately  upon  the  ground;  their 
size  does  not  entitle  them  to  be  considered  farms;  and  the  testimony,  when 
considered  in  its  entirety,  shows  that  they  are  not  only  capable  of  being  used 
as  city  property,  and  possess  value  based  upon  such  adaptatioiypbut  am  ia 
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fact  80  held  with  a  view  of  bringing  them  upon  the  market  as  such  when  they 
reached  a  value  commensurate  with  the  views  of  the  owners.  Undoubtedly, 
land  held  for  and  adapted  to  agricultural  purposes  only,  cannot  be  subjected 
to  ordinary  municipal  taxation  merely  because  of  proximity  to  a  city,  al- 
though this  fact  may  afford  extra  facilities  for  reaching  the  city,  and  renders 
it  more  valuable;  nor  merely  because  of  improvements  constructed  by  the 
municipality.  If  so,  the  area  of  the  taxation  would  be  made  to  depend  merely 
upon  municipal  energy  in  extending  improvements, — instead  of  the  area  in 
fact  occupied  by  the  town  or  city  population.  Upon  the  other  hand,  the  owner 
of  a  lot  in  the  heart  of  the  city  of  Louisville  would  not  be  entitled  to  its  ex- 
emption from  municipal  tax  because  he  chooses  to  plant  it  in  corn,  when  it  is 
surrounded  by  a  city  population,  and  ia  adapted  to  city  uses,  and  thence  de- 
rives its  value.  If  the  land  is  adapted  to  municipal  uses;  if  it  derives  an  in- 
creased value  from  the  proximity  of  the  municipality,  and  there  is  a  town  or 
city  population  on  or  near  it  creating  a  necessity  for  municipal  government, 
or  at  least  rendering  the  extension  of  it  over  it  reasonable, — then  the  owner 
must  contribute  his  proper  propoiiion  of  the  public  burden.  Tliis  rule  is 
necessary  both  to  municipal  existence,  and  the  proper  protection  of  the  prop- 
erty owner.  To  make  the  taxation  of  his  property  depend  entirely  upon  the 
use  he  makes  of  it  would  enable  him  to  escape  proper  taxation  while  receiv- 
ing all  the  benefits  of  the  city  government;  while,  upon  the  other  hand,  if  the 
imposition  of  the  tax  were  made  to  depend  merely  upon  the  energy  and  abil- 
ity of  the  municipality  in  extending  its  improvements  without  regard  to  the 
presence  of  a  town  or  city  population  to  whom  the  jegis  of  city  goveniraent 
should  properly  be  extended,  the  property  owner  would  often  suffer  wrong 
and  injustice.     Courtney  v.  Louisville,  12  Bush,  419. 

Tested  by  the  rule  above  indicated,  the  property  of  the  appellant  was  liable 
to  the  tax  imposed,  and  the  Judgment  is  affirmed. 


Turner  and  others  r.  Short  and  others. 
{Qmrt  of  Appeal  of  Kentucky,    May  24,  1887.) 

1.  Fraudulbht  CowvBYAWcitB— Action  to  Set  Asxdb— Who  can  Maintain. 

A  conveyance  executed  by  a  debtor  in  fraud  of  his  creditors  can  be  set  aside  only 
at  the  instance  of  a  creditor  who  has  obtained  a  return  of  rwUa,  bona  on  an  execu- 
tion or  an  attachment  upon  the  property  conveyed. 

2.  Infancy— Dkfknsbs— Pleading. 

No  advantage  can  be  taken  of  the  failure  of  an  infant  to  plead ;  but  it  is  the  duty 
of  the  chancellor  to  consider  as  formally  pleaded  every  defense  to  an  action  against 
an  infant  which  might  have  been  made  for  him. 

Appeal  from  circuit  court,  Morgan  county. 

Action  to  set  aside  a  deed  as  fraudulent,  and  subject  the  property  conveyed 
to  payment  of  plaintiff's  debt. 

Hazelrigg  <fe  Orear^  for  appellants.     W,  W.  McQuire,  for  appellee. 

Lewis,  J.  As  there  had  been,  when  this  action  was  commenced,  no  pre- 
vious judgment  for  the  d*»bt  sued  on,  and  consequently  no  execution  and  re- 
turn of  ntUla  bona,  nor  any  attaclunetit  issued  and  levied  on  the  land  in  con- 
troversy when  the  case  was  submitted  for  trial,  the  court  had  no  jurisdiction 
to  set  aside  the  deed  therefor,  and  subject  it  to  the  satisfaction  of  the  pluin- 
tiff*s  debt,  and  hence  the  judgment  dismissing  the  action  as  to  the  vendees 
was  proper  and  inevitable.  Five  of  the  vendees,  children  of  the  debtor,  being 
infants,  no  formal  traverse  of  the  allegation  of  the  petition  tliat  the  convey- 
ance was  fraudulent  was  necessary  in  order  to  put  in  issue  that  allegation ; 
nor  did  their  failure  to  plead  the  want  of  jurisdiction  of  the  court  operate  as 
a  waiver  on  their  part  of  objection  on  that  account;  for,  as  has  been  repeat- 
edly held  by  this  court,  and  according  to  a  rule  of  practice  whichris  founded 

gitized  by  V, 


548  SOUTHWESTERN  REPORTER.  [Ky. 

upon  reason  and  necessity,  no  advantage  can  be  taken  of  the  failure  of  an 
infant  to  plead;  but  it  is  the  duty  of  the  chancellor  to  consider  as  formally 
pleaded  every  defense  to  an  action  against  an  infant  which  might  have  been 
made  for  him.    Wherefore  the  judgment  is  affirmed. 


Shuffitt  and  others  c.  Shtjffitt  and  others. 

(Court  of  Appeals  of  Kentucky.    May  28,  1887.) 

Limitation  of  Actionb— Infancy— Suspension  of  Statute. 

Gen.  St.  Ky.  c.  71,  art.  1,  J  3,  provides  that  the  time  within  which  an  action  for  the 
recovery  of  real  property  may  be  brought  shall  not  be  extended  by  reason  of  any 
disability  which  aid  not  exist  when  the  right  to  bring  the  action  first  accrued,  nor 
by  reason  of  any  disability  of  the  heirs  of  the  person  to  whom  tlie  right  first  ac- 
crued. Heid  that,  the  cause  of  action  in  this  case  having  accrued  to  the  ancestor  of 
the  plaintiffs  before  his  death,  limitation  continued  to  run  alter  that  event,  and  the 
fact  that  he  left  infant  heirs  did  not  have  the  effect  to  suspend  it. 

Appeal  from  circuit  court,  Metcalfe  county. 

This  was  an  action  in  equity  by  appellants  (as  plaintiffs)  to  recover  posses- 
sion of  a  tract  of  land. 
E,  S.  Wisdom,  for  appellants.     Qamett  &  Dohoney,  for  appellees. 

Lewis,  J.  The  evidence  in  this  case  is  conclusive  that  the  defendants,  and 
those  under  whom  they  claim,  had  the  actual,  continuous,  and  adverse  pos- 
session of  the  land  in  controversy  described  by  the  deed  from  Gorin,  the  com- 
missioner, for  more  than  15  years  before  the  commencement  of  tliis  action. 
It  appears  that  a  patent  was  issued  for  the  land  in  1836,  to  Francis  Shuffitt, 
under  whom  the  plaintiffs  claim;  but  even  if  that  patent  had  been  valid,  and 
not,  as  the  defendants  contend,  void  because  of  the  previous  appropriation  of 
the  land,  still  he  never  took  possession  or  claimed  under  tliat  patent,  and 
never  resided  on  the  land  except  about  one  year  in  1849;  and  it  does  not 
clearly  appear  that,  even  for  that  short  period  of  time,  he  claimed  and  occu- 
pied it  as  the  owner.  On  the  other  hand,  the  evidence  shows  that  Thomas 
8huriitt  lived  on  and  claimed  the  land  from  1820  to  1848,  when  it  was  purchased 
as  his  property  by  Buckner,  and  afterwards,  in  1852,  was  conveyed  by  Gorin, 
commissioner,  to' Thomas  G.  Shuffitt  and  Francis  Shuffitt,  who  held  the  pos- 
session claiming  it  as  their  own  until  sold  to  satisfy  a  mortgage  given  by 
Thomas  G.  Shuffitt,  and  thereafter  occupied  by  him  as  tenant  of  the  purchaser 
at  the  sale  to  satisfy  the  mortgage.  The  cause  of  action  having  accrued  to 
the  ancestor  of  the  plaintiffs  before  his  death,  limitation  continued  to  run 
aft^r  that  event,  and  the  fact  he  left  infant  heirs  did  not  have  the  effect  to 
suspend  it. 

The  judgment  is  affirmed. 


Johnson  v.  Hughart  and  others. 
{Court  of  Appeals  of  KerUucky,    VLdLj  28,  1887.) 

1.  Vendor  and  Vendeb— Contract— -Estoppel. 

A.,  holding  certain  notes  of  B.,  agreed  to  surrender  them  in  consideration  that  B. 
would  convey  to  her  a  tract  of  land  which  he  owned.  She  surrendered  the  notes, 
and  without  waiting  for  the  deed  for  the  land,  conveyed  the  land  to  C.  Hdd^  that 
B.  might  be  compelled  to  execute  the  deed,  and  both  he  and  his  privies  were 
estopped  to  deny  the  transaction,  or  set  up  any  claim  to  the  land. 

2.  Same — Vendor's  Lien — Parties — Notice. 

Where  husband  and  wife  executed  a  mortgage  upon  several  tracts  of  land,  all  of 
which  were  described  as  belonging  to  the  wife  when  in  fact  two  of  them  belonged 
to  the  husband,  hefd^  that  the  mortgage  was  valid  as  to  all  of  the  tracts  as  between 
the  mortgagor  and  mortgagee,  but  the  misdescription  of  the  ownership  of  the  two 
tracts  rendered  the  mortgage  inoperative  as  to  third  parties  without  notice  of  the 
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true  state  of  things.  So  where  one  holding  a  vendor's  lien  on  the  two  tracts  owned 
by  the  husband  brought  suit  to  enforce  the  lien  and  sell  the  land,  but  did  not  make 
the  mortgagee  a  party  to  the  suit,  held,  that  the  sale  nevertheless  passed  good  title. 

Appeal  from  circuit  court,  Hancock  county. 

W.  N.  &  J.  J.  Szoeeney,  for  appellant.  (?.  W.  Williama  dk  Son,  for  appellees. 

BENNETTt  J.  Edward  Long,  many  years  ago,  died,  owning  a  tract  of  land 
lying  and  being  in  Hancock  county,  Kentucky,  and  supposed  to  contain  198 
acres.     Higdon  and  wife,  becoming  the  ownera  of  two-thirds  of  said  tract  of 

land,  on  the day  of  December,  1865,  sold  to  appellee  John  W.  Hughart, 

by  deed,  which  was  duly  recorded,  said  two-thirds.  Martha  D.  Long  owned 
the  remaining  one-third  interest  in  said  tract  of  land,  and  Margaret  £.  Long, 
widow  of  Edward  Long,  owned  an  unallotted  dower  in  said  tract  of  land. 
Not  long  after  John  "W.  Hughart's  purchase  from  Higdon  and  wife,  proceed- 
ings were  instituted  in  the  Hancock  county  court  for  the  purpose  of  having 
said  land  divided  and  the  allotment  of  dower  therein.  Said  proceedings  re- 
sulted in  a  division  of  the  land,  and  the  allotment  of  dower;  the  appellee  John 
W.  Hughart,  receiving  138|  acres,  Martha  D.  Long  37|  acres,  and  Margaret 
£.  Long  4d|  acres  as  dower;  the  survey,  it  seems,  having  run  out  more  than 
198  acres.  In  1871  the  appellee  John  W.  Hughart  purchased  from  Margaret 
£.  and  Martha  D.  Long  their  respective  parcels  of  land,  and  received  a  deed 
from  them  for  the  same  on  the  twenty-third  day  of  March,  1876.  The  deed 
recited  the  unpaid  purcliase  money  due  by  notes  to  each  vendor,  and  retained 
a  lien  on  the  respective  parcels  conveyed,  for  the  payment  of  the  same.  The 
appellee  Jett  became  the  assignee  for  value  of  these  notes. 

On  the  sixteenth  of  April,  1881,  Jett  filed  his  petition  in  equity  in  the  Han- 
cock circuit  court  against  the  appellee  John  W.  Hughart,  for  the  purpose 
of  enforcing  his  lien  on  these  parcels  of  land,  and  obtaining  a  sale  thereof  to 
satisfy  the  respective  sums  due  thereon.  The  appellee  John  W.  Hughart  ap- 
peared, and  asserted  a  right  of  homestead  in  said  parcels  of  land.  The  circuit 
court  denied  his  right  to  a  homestead  as  against  Jett's  claim,  but  decretal  the 
sale  of  both  parcels  of  land  as  a  whole,  the  same  not  being  susceptible  of  ad- 
vantageous division,  for  the  purpose  of  satisfying  said  debt,  interest,  and  cost; 
and  both  parcels  were  sold  by  the  court^s  commissioner  on  the  twenty-first  of 
June,  1881,  for  the  sum  of  0347.40,  the  amount  of  the  debt,  interest,  and  cost, 
and  Jett  became  the  purchaser.  On  the  ninth  of  November,  1881,  the  sale 
was  confirmed,  and  Jett  received  the  commissioner's  deed  for  the  whole  of  said 
parcels  of  land. 

On  the  twenty-sixth  of  September,  1876,  the  appellees  John  W.  Hughart 
and  Armilda,  his  wife,  executed  to  the  appellant,  Johnson,  a  mortgage, 
which  was  duly  acknowledged  and  recorded,  to  secure  the  payment  of  a  debt 
due  the  appellant  by  the  appellee  John  W.  Hughart,  on  *'a  certain  tract  of  land 
lying  and  being  in  Hancock  county,  and  on  the  waters  of  Yellow  creek,  con- 
taining two  hundred  and  thirteen  acres,  more  or  less,  i^d  conveyeil  to  said 
Armilda  Hughart  by  Harriet  Miller  by  deed  duly  recorded  in  the  clerk's  office 
of  the  Hancock  county  court,  in  Deed  Book  No.  — ,  page  — .  Keferehce  is  to 
be  had  thereto  for  a  more  particular  description  of  said  tract  of  land. "  The  ap- 
pellee Armilda  Hughart  resisted  the  appellant's  right  to  subject  this  land  to 
the  payment  of  said  debt,  upon  the  ground  that,  by  the  deed  of  Harriet  Miller, 
the  person  mentioned  in  the  mortgage,  she  held  said  land  to  her  sole  and  sep- 
arate use,  to  the  exclusion  of  her  husband,  the  appellee,  during  her  natural 
life,  and  at  her  death  the  same  was  to  go  to  her  living  children,  and  therefore 
the  mortgage  was  invalid.  In  avoidance  of  this  plea,  the  appellant  urg^ 
that  Mrs.  Hughart  was  really  not  the  owner  of  said  land;  that  Mrs.  Harriet 
Miller,  at  the  time  of  the  pretended  conveyance  to  Armilda,  was  not  the 
owner  of  said  land,  but  that  the  appellee  John  W.  Hughart  was  the  owner  of 
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The  facts  as  established  by  the  record  are  that  Mrs.  Miller,  prior  to  April, 
1872,  as  the  representative  of  her  deceased  husband,  held  several  notes  on  tlie 
appellee  John  W.  Hughart  for  a  considerable  sum  of  money;  and,  he  being 
weak-minded  and  improvident,  she  desired  to  make  some  provision  for  Mrs. 
Hughart,  who  was  her  niece;  and  to  that  end  she  effected  an  arrangement 
through Pate,  then  a  lawyer,  now  a  minister  of  the  gospel,  with  the  ap- 
pellee John  W.  Hughart,  by  which  she  surrendered  said  notes  to  him,  and  in 
consideration  thereof  he  was  to  deed  to  her  the  138|  acres  of  land  which  he 
bought  from  Higdon  and  wife,  and  which  was  allotted  to  him  in  the  division 
heretofore  mentioned;  and,  pursuant  to  this  agreement,  Mrs.  Miller,  on  the 

day  of  April,  1872,  conveyed,  by  deed,  which  was  duly  recorded,  said 

1381  acres  of  land  to  the  sole  and  separate  use  (and  to  the  exclusion  of  her 
husband)  of  Mrs.  Hughart  during  her  natural  life,  and  at  her  death  to  her 
living  children.  It  is  the  recollection  of  Mr.  Pate  that  the  appellee  John  W. 
Hughart  conveyed  said  land  to  Mrs.  Miller  by  deed.  He  says  that  he  tnider- 
stood  the  necessity  of  his  making  a  deed  to  Mrs.  Miller,  and  intended  to  have 
him  make  it,  and  thinks  that  he  did  make  it.  Be  this,  however,  as  it  may, 
it  is  certain  that  the  arrangement  above  indicated  was  made;  and  Mrs.  Miller, 
believing  that  the  title  was  made  to  her,  surrendered  the  notes,  and  made  the 
deed  to  Mrs.  Hughart.  It  is  also  certain  that  Mr.  Hughart  received  the  notes, 
and,  in  consideration  thereof,  admitted  the  right  of  Mrs.  Miller  to  convey 
said  land  to  Mrs.  Hughart,  and  satisfied  the  act  of  conveyance  after  it  was 
made.  The  mortgage  to  the  appellant  is  conclusive  evidence  of  these  two 
latter  facts. 

It  is  an  elementary  equifcible  principle  that,  if  A.  devises  property  to  B. 
upon  the  condition  that  B.  must  convey  to  C.  a  certain  piece  of  his  property, 
and  B.  accepts  A.'s  devise,  he,  by  thus  accepting,  agrees  to  the  condition  im- 
posed upon  him ;  and  C.  may  compel  him  to  convey  the  property  according  to 
the  terms  of  the  will.  Here  Mr.  Hughart  agrees  that,  in  consideration  of 
Mrs.  Miller^s  surrendering  certain  notes  to  him,  she  might  convey  J38|  acres 
of  his  land  to  his  wife  and  children.  The  notes  are  surrendered,  and  the  con- 
veyance is  made.  Now,  by  the  same  equitable  principle,  the  transaction  is 
binding  uponiiim,  and  estops  him  from  calling  it  in  question;  and  his  vend- 
ees and  privies  are  likewise  bound  by  the  estoppel.  So  we  think  the  lower 
court  did  right  in  dismissing  the  appellant's  action  as  to  the  138|  acres  of 
land.  But  there  was  included  in  the  mortgage,  in  addition  to  the  138|  acre 
tract,  the  two  parcels  of  land  which  Hugliart  purchased  from  Margaret  E. 
and  Martha  B.  Long.  Although  the  whole  quantity  mortgaged  is  described 
as  the  property  of  Mrs.  Hughart,  yet  as  fo  these  two  parcels  it  is  clear,  as  be- 
tween the  appellant  and  Mr.  Hughart,  the  mortgage  is  valid,  because  Hug- 
hart and  his  wife  joined  in  mortgaging  this  land,  which  was  his,  and  not 
here;  and  while  the  misrecital  in  the  mortgage  rendered  it  inoperative  as. 
against  third  persons  without  notice  of  the  true  state  of  the  case,  and  as  to 
them  it  would  have  no  greater  effect  than  an  unrecorded  mortgage,  yet,  as 
between  the  parties,  it  is  as  good  as  an  unrecorded  mortgage,  and  is  also  good 
as  against  third  persons  having  notice  of  the  true  state  of  case. 

The  appellee  Jett  did  not  make  the  appellant  a  party  to  his  suit  for  a  sale  of 
said  parcels  of  land  to  satisfy  his  lien  thereon.  He  had  a  lien  on  the  whole 
of  the  37}  acre  parcel,  also  a  lien  on  his  assignor's  life-estate  in  the  43|  acre 
parcel;  and,  his  liens  on  each  parcel  being  superior  to  that  of  the  appellant  to 
this  extent,  his  proceeding  to  enforce  them,  had  it  been  so  limited,  without 
making  the  appellant  a  party,  would  not  ordinarily  have  been  a  sufficient  er- 
ror to  set  the  judgment  and  sale  aside.  But,  notwithstanding  he  did  not 
have  a  lien  upon  the  reversionary  interest  in  the  48}  acre  tract,  he  obtained  a 
judgment  for  the  sale  of  the  whole  estate.  So  the  question  is,  can  the  appel- 
lant have  the  judgment  and  sale  set  aside  for  this  error? 

As  before  stated,  the  mortgage  having  described  the  land  mortgaged  as  the 
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property  of  Mrs.  Hughart,  and  it  being  a  legitimate  presumption  on  the  part 
of  third  persons  who  knew  not  to  the  contrary  that  the  mortgage  recited  the 
truth,  and  such  persons  dealing  in  reference  to  any  land  belonging  to  Mr. 
Hughart,  though  included  in  the  mortgage,  would  not  be  affected  with  coo- 
str active  notice  that  such  land  was  mortgaged. 

It  does  not  appear  that  Jett,  at  the  time  he  obtained  the  decree  and  the  sale 
of  the  land,  had  actual  notice  that  said  two  parcels  of  land  were  included  in 
the  mortgage;  and,  while  he  obtained  a  decree  for  the  sale  of  the  reversion- 
ary interest  in  the  48}  acre  tract  of  land  on  which  he  had  no  lien,  yet  it  must 
be  remembered  that  this  interest,  as  well  as  the  dower  interest  on  which  Jett 
held  a  lien,  belonged  to  Hughart,  and  that  he  owed  the  debt;  that  he  appeared 
and  claimed  a  homestead  in  the  land,  but  never  questioned  Jett's  asserted 
lien  on  the  reversionary  interest ;  that  he  could  have  sold  the  whole  of  said 
land  to  Jett  to  satify  said  debt,  he  not  having  actual  notice  that  the  land  was 
included  in  the  moi*tgage,  which  sale  would  have  defeated  the  appellant's 
lien  on  same;  that  Jett  could  have  obtained  an  execution  on  his  judgment, 
^nd  had  the  land  sold  to  satisfy  it,  which  would  have  passed  the  title  as 
against  appellant.  Now,  instead  of  having  the  reversionary  interest  sold 
under  execution,  the  commissioner  of  court  sold  it  to  satisfy  the  judgment, 
and  by  which  the  debt  was  discharged;  and  this  was  done  with  the  consent  of 
Hughart,  and  without  Jett's  having  actual  notice  of  the  appellant's  mort- 
gage thereon.  So  Jett  accomplished  by  this  irregular  proceeding  the  same 
thing  that  he  had  the  right  to  accomplish  in  either  of  the  two  other  ways; 
the  same  end  was  reached;  and  we  cannot  see  how  appellant's  rights  would 
be  prejudiced  any  more  by  one  way  than  the  other. 

In  addition  to  this,  it  appears  that  the  appellant  knew  of  the  pendency  of 
Jett's  action  to  subject  this  land,  and  at  one  time  thought  of  appearing 
therein,  and  setting  up  his  claim,  which  purpose,  however,  he  abandoned, 
and  concluded  to  bid  on  the  land  at  the  commissioner's  sale.  By  some  casu- 
alty he  was  prevented  from  doing  tliis.  We  see  no  error  in  the  refusal  of  the 
lower  court  to  disturb  Jett's  purchase. 

The  judgment  of  the  lower  court  is  affirmed. 


Anderson  v»  Winpree. 

{OauH  of  AppeaU  of  Kefducky,    May  19.  1887.) 

1.  VOTEKS— Dl8FRAlfCHISEMK5T  FOR  CrIHK. 

Gen.  St.  Ky.  e.  33,  art.  12,  }  15,  which  provides  that  any  person  convicted  of  rob- 
bery, foisery,  counterfeiting,  or  perjury,  or  other  like  crimes,  shall  forfeit  his  right 
of  suflrage  and  right  to  hold  office,  embraces  in  the  words  *'  other  like  crimes"  all 
crimes  besides  those  specifically  mentioned  which  are  inconsistent  with  the  com- 
mon principles  of  honesty  or  humanity,  and  convict  the  perpetrator  of  moral  tur- 
pitude; such  as  grand  larceny. 

2.  Elections— Mankbb  of  Voting. 

Two  persons  who  were  qualified  voters  appeared  at  the  polls  very  early  in  the 
morning,  while  one  of  the  judees  of  election  was  absent,  ana  before  the  judge  who 
was  present  and  the  clerk  had  been  sworn.  The  two  voters  cast  their  votes  with 
the  understanding  that  when  the  absent  judge  arrived,  and  all  had  been  sworn, 
they  would  ratify  the  act.  This  the  two  judges  and  the  clerk  afterwards  did.  Held, 
that  the  votes  were  valid,  and  were  properly  counted. 

3.  Same— Dkfbctivb  Ballot. 

Where  the  election  is  held  by  ballot,  and  a  ballot  is  cast  which  is  so  defective  that 
it  cannot  be  counted,  an  elector  cannot  testify  that  he  cast  that  ballot,  and  intended 
it  for  a  particular  candidate. 

Appeal  from  circuit  couil,  Christian  county. 

John  Feland  cfe  Son,  A.  H,  Clarke  and  Jos,  Breathitt,  for  appellant.     R. 
T.  Petree  and  Joe  McCarroll,  for  appellee. 

Bennett.  J.    The  appellant,  A.  H.  Anderson,  and  the  appellee,  W.  P.  Win- 
free,  were  opposing  candidates  for  the  office  of  county  judge  of  Christian  county 
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at  the  August  election,  1886.  The  election  comparing  boai-d  of  the  county 
found  that  the  appellant,  Anderson,  received  3,095  votes  at  said  election  for 
the  office  of  county  judge,  and  the  appellee,  Winfree,  received  3,065  votes  for  the 
same  office;  making  a  majority  of  30  votes  for  the  appellant,  Anderson,  which 
entitled  him,  according  to  the  face  of  the  returns,  to  a  certificate  of  election, 
which  he  received.  Appellee,  Winfree,  contested  the  appellant's  right  to  the 
odice,  upon  the  ground  that  a  large  number  of  illegal  votes  were  cast  and 
counted  for  the  appellant  at  said  election;  that  some  were  not  citizens  of  the 
state;  some  bad  not  resided  in  the  state  a  sufficient  length  of  time  to  entitle 
them  to  vote;  some  were  non-residents  of  the  county;  some  were  non-residents 
of  the  several  voting  precincts  in  which  they  voted.  He  also  relied  upon  the 
fact  that  between  60  and  70  peraons  voted  for  the  appellant  in  the  two  Hop- 
kins ville  voting  precincts  who  were  non-residents  of  said  district.  The  ap- 
pellant, Anderson,  denied  these  several  grounds  of  challenge,  and  alleged  that 
a  large  illegal  vote  was  cast  for  the  appellee  at  said  election  on  substantially 
the  same  grounds  as  those  urged  by  the  appellee. 

The  case  was  heard  by  the  county  contesting  board,  which  decided  that  88 
of  the  votes  cast  for  appellant  at  the  election  were  illegal,  and  also  decided 
that  23  of  the  votes  cast  for  appellee  at  said  election  were  illegal ;  and  these 
respective  numbers  being  deducted  from  the  whole  number  of  votes  cast  for 
each  candidate,  elected  the  appellant  by  a  majority  of  15  votes.  The  appellee 
appealed  to  the  circuit  court.  The  case  was  elaborately  prepared  in  thecircuit 
court  by  both  sides;  and  the  learned  judge  of  that  court,  after  hearing  all  the 
evidence  in  the  case,  by  a  learned  and  exhaustive  opinion  covering  all  of  the 
questions,  both  of  law  and  fact  in  the  case,  decided  that  the  appellant  received 
only  3,044  legal  votes  at  said  election, — the  remaining  51  votes  cast  for  him 
being  illegal;  that  the  appellee  received  at  said  election  3,047  legal  votes, — 
the  remaining  18  votes  cast  for  him  being  illegal;  and  that  the  appellee  was 
elected  to  the  office  of  county  judge  by  a  majority  of  3  votes.  From  that  judg- 
ment the  appellant,  Anderson,  has  appealed  to  this  court. 

The  appellant's  counsel  complains  here — First,  that  the  lower  court  erred 
in  sustaining  the  challenge  to  the  votes  of  Warner  Dugind  and  Jack  Smith, 
who  voted  for  the  appellant,  upon  the  ground  that  they  had  been  previously 
convicted  and  sent  to  the  penitentiary  (S  the  state  upon  a  charge  of  grand  lar- 
ceny. By  section  4,  art.  8,  of  the  state  constitution,  it  is  provided:  "Laws 
shall  be  made  to  exclude  from  office  and  suffrage  those  w^ho  shall  thereafter 
be  convicted  of  bribery,  perjury,  forgery,  or  other  crimes  or  high  misdemean- 
ors." Pursuant  to  this  provision  of  the  constitution,  chapter  33,  art.  12,  § 
15,  of  the  General  Statutes  declares:  "Any  person  convicted  of  robbery,  for- 
gery, counterfeiting,  or  perjury,  or  other  like  crimes,  shall  forfeit  his  right  of 
suffrage  and  right  to  hold  office."  The  contention  of  the  appellant  is  that  the 
"crime  of  grand  larceny  is  not  like  any  of  the  crimes"  named  in  the  statute, 
— not  even  that  of  robbery.  We  cannot  agree  to  this  proposition.  Larceny 
or  theft  at  common  law,  as  defined  by  Blackstone,  (book  4,  p.  229,  of  his  Com- 
mentaries,) "is  distinguished  into  two  sorts, — the  one  called  simple  larceny 
or  plain  theft,  unaccompanied  with  any  other  atrocious  circumstance,  and 
mixed  or  compound  larceny,  which  also  includes  in  it  the  aggravation  of  a 
taking  from  one^s  house  or  person."  "Simple  larceny,  then,  is  the  felonious 
taking  and  carrying  away  of  the  personal  goods  of  another. "  "  Mixed  or  com- 
pound larceny  is  such  as  has  all  the  properties  of  the  former, — simple  larceny, 
— but  is  accompanied  with  either  one  or  both  of  the  aggravations  of  taking 
from  one's  house  or  person."  See  page  239.  "Larceny  from  the  person  is 
either  by  privately  stealing  from  a  man's  person,  as  by  picking  his  pocket,  or 
by  open  and  violent  assault."  Page  240.  "Open  and  violent  larceny  from 
the  person,  or  robbery,  is  the  felonious  and  forcible  taking  from  the  peraon 
of  another  of  goods  or  money,  to  any  value,  by  violence  or  putting  him  in 
fear."    See  page  241.  ^  , 
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Says  Metoalp,  J.,  in  the  case  of  Com.  v.  Clifford,  8  Cush.  216:  "Robbery 
by  the  common  law  is  larceny  from  the  persoTf,  accompanied  by  yiolence  or  by 
putting  in  fear;  and  an  indictment  therefor  mnst  allefi^e  that  the  taking  was 
from  the  person,  and  that  it  was  done  by  violence  or  by  putting  in  fear,  in 
addition  to  the  averments  that  are  necessary  in  indictment  and  for  other  lar- 
cenies."   See,  also,  the  cases  there  cited. 

By  the  common  law  it  would  hardly  be  correct  to  say  that  larceny  is  like 
robbery,  because  robbery  is  compound  larceny,  which  has  all  of  the  properties 
of  plain  stealing,  accompanied  by  the  additional  aggravating  circumstance  of 
taking  the  property  from  the  person  of  the  owner  by  force  or  from  his  person 
by  puttini^  him  in  fear.  It  is  the  circumstance  that  increases  the  atrocity  of 
the  crime,  and  distinguishes  compound  larceny  or  robbery  from  simple  larceny. 
Both  are  larcenies.  But  when  the  theft  or  larceny  is  accompanied  by  the  ag- 
gravating circumstance  of  taking  the  property  from  the  person  of  the  owner 
by  force,  or  putting  him  in  fear,  it  is  tailed  robbery  simply  to  distinguish  the 
manner  of  committing  the  theft  or  larceny  from  other  larcenies.  But  the 
statute  fupra  has  a  broader  meaning  than  we  have  been  considering.  By  the 
common  law,  the  crimes  which  render  the  perpetrator  infamous  ai'e  treason, 
and  such  felonies  as  are  inconsistient  with  the  common  principles  of  honesty 
and  humanity,  and  convict  the  perpetrator  of  degradation,  depravity,  and 
laoral  turpitude;  and  also  every  species  of  crimen  falsi,  such  as  perjury, 
conspiracy,  and  barratry.  SeelGreenl.  Ev.§873;  Barker  v.  People,  20  Johns, 
460.  Such  crimes  by  the  common  law  deprive  the  perpetrator  of  the  right  ta 
vote,  to  hold  office,  to  testify.  See  McCrary,  Elect.  §  20;  1  Greenl.  Ev.  §  373. 
It  is  the  perpetration  and  conviction  of  the  infamous  crime,  and  not  the  de- 
gree of  punishment,  that  renders  the  perpetrator  infamous. 

By  the  provision  of  the  constitution  which  declares  that  "laws  shall  be  made 
to  exclude  from  office  and  from  suffrage  those  who  shall  thereafter  be  con- 
victed of  bribery,  perjury,  forgery,  or  other  crimes  or  high  misdemeanors," 
it  was  evidently  intended,  the  framers  thereof  having  in  their  mind  that  class 
of  crimes  that  rendered  the  perpetrators  of  them,  upon  conviction,  infamous, 
to  give  the  legislature  an  express  constitutional  sanction  for  passing  laws  ex- 
cluding those  from  suffrage  who  may  be  convicted  not  only  of  infamous 
crimes  by  the  common  law,  but  convicted  of  any  other  crimes  or  high  misde- 
meanor. The  legislature  having  this  constitutional  provision  as  a  guide,  and 
knowing  what  crimes  are  denounced  by  the  common  law  as  infamous,  and 
that  the  perpetrators  are,  among  other  things,  excluded  from  the  right  of  suf- 
frage upon  conviction ,  doubtless  enacted  the  law  that  "any  person  convicted 
of  robbery,  forgery, *counterf citing,  or  perjury,  or  other  like  crime,  shall  for- 
feit his  right  of  suffrage,  and  right  to  hold  office,"  with  a  view  to  crimes  de- 
clared infamous  by  the  common  law,  and  meant  by  the  words  "or  other  like 
crimes"  to  include  all  crimes,  not  previously  specified,  which  are  inconsistent 
with  the  common  principles  of  honesty  and  humanity,  and  convict  the  per- 
petrator of  degradation,  depravity,  and  moral  turpitude.  The  several  crimes 
enumerated  in  the  statute  are  of  this  class,  known  as  infamous  crimes;  and  it 
is  to  be  presumed  that  the  expression  "or  other  like  crimes"  was  intended  to 
apply  to  and  embrace  such  other  crimes  as  are  likewise  inconsistent  with  the 
common  principles  of  honesty  and  humanity,  and  convict  the  perpetrator  of 
depravity  and  moral  turpitude. 

The  poll-books  showed  that  the  votes  of  Carter,  Graft,  and  Glover  were  re- 
corded and  counted  for  both  appellant  and  appellee.  The  proof  shows  con- 
clusively that  Carter  and  Craft  voted  for  the  appellee,  and  that  Glover  voted 
for  the  appellant.  The  lower  court  deducted  the  two  former  votes  from  the 
appellant's  vote,  and  counted  them  for  the  appellee,  and  deducted  the  latter 
vote  from  the  appellee's  vote,  and  counted  it  for  the  appellant. 

Where  the  elector  casts  his  vote  by  secret  ballot  which  is  fatally  defective, 
he  ought  not  to  be  permitted  to  testify  that  he  voted  the  particular  ballot,  and 
v.4s.w.no.6— 28 
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intonded  U  for  a  paiticular  candidate.  Because  the  ballots  having  been  writ- 
ten by  tlie  elector  himself,  or  b)r  his  direction,  or,  if  printed,  adopted  by  him 
as  his  own  act,  and  no  one  having  the  right  to  control  his  action,  or  to  be- 
come a  party  to  it,  the  act  being  peculiarly  his  own  act,  it  follows  that  if  such 
act  is  so  defective  that  it  cannot  be  ascei-tained,  from  it  and  the  surrounding 
circumstances,  for  whom  his  ballot  was  intended  to  be  cast,  he  will  not  be 
permitted  to  testify  for  whom  he  intended  to  cast  it.  In  such  a  case  no  evi- 
dence should  be  admitted  that  would  be  inadmissible  under  the  general  rules 
of  evidence  for  the  purpose  of  supporting  or  explaining  other  written  instru- 
ments where  the  parties  themselves  would  not  be  permitted  to  give  evidence 
of  their  actual  intention,  where  the  insttiiment  itself  wholly  failed  to  express 
their  intention.  So  the  elector  having  prepared  his  ballot  himself,  and  for 
himself,  no  party  to  it  but  himself,  no  one  having  a  right  to  a  share  in  it  but 
himself,  and  he  prepares  it  so  defectively  that  it  wholly  fails  to  express  his 
meaning,  such  as  leaving  the  name  of  the  candidate  blank,  or  writing  the 
name  of  Jones  where  he  intended  Smith,  he  will  not  be  permitted  to  supply 
the  defect  in  the  first  place  by  testifying  as  to  his  intentions,  nor  in  the  sec- 
ond by  testifying  that  he  intended  to  write  the  name  of  Smith  instead  of 
Jones.  See  Ckx>ley,  Const.  lim.  (5th  Ed.)  §§  612,  626.  But,  says  Oooley, 
(section  626:)  *'It  votes  were  taken  f>if>a  voce,  so  that  it  oould  always  be  d^ 
termined  with  absolute  certainty  how  every  person  had  voted,  the  objections 
to  this  species  of  scrutiny  after  an  election  had  been  held  would  not  ioe  very 
formidable." 

The  elector,  under  the  constitution  and  laws  of  this  state,  exercises  his  right 
of  suffrage  by  a  viva  voce  vote.  He  proclaims  openly  at  the  polls,  in  the 
presence  of  the  clerk  and  judges  of  the  election,  for  whom  he  votes.  It  is  then 
the  duty  of  the  clerk,  in  the  presence  of  the  judges,  to  record  his  vote  for  that 
person.  This  duty  is  not  devolved  upon  the  clerk  as  the  agent  or  representa- 
tive of  the  elector.  The  elector  has  no  right  to  record  his  vote.  He  can  only 
announce  for  whom  he  votes.  It  is  then  the  duty  of  the  clerk  to  record  it  as 
an  officer  of  the  election.  Now,  the  clerk,  by  inadvertence  or  design,  records 
the  vote  for  another  person  than  the  one  announced  by  the  Sector;  so  by  the 
record  he  has  voted  for  a  candidate  against  whom  he  had  in  fact  openly  and 
unequivocally  voted.  Now,  whose  mistake  is  this?  The  electors?  No;  be- 
cause he  has  committed  none;  for,  when  he  announced  for  whom  he  voted, — 
not  intended  to  vote,— his  act  was  full  and  complete;  it  was  all  that  he  could 
do.  Then  it  was  the  clerk's  mistake.  The  clerk,  by  this  mistake,  has  dis- 
franchised the  elector  for  the  time  being;  indeed  worse,  for  he  has  voted  him, 
without  his  knowledge  and  against  his  will,  for  a  candidate  that  he  did  not 
want,  and  against  whom  he  had  in  fact  voted.  That  vote  was  not  secretly 
deposited  as  by  ballot,  but  proclaimed  in  the  presence  of  at  least  four  persons, 
and  usually  in  the  presence  of  a  large  crowd.  It  would  be  a  rare  case,  in- 
deed, that  witnesses  could  not  be  had,  other  than  the  officers  of  the  election, 
not  only  as  to  the  fact  of  voting,  but  the  candidate  voted  for.  Not  so,  how- 
ever, as  to  ballot  voting. 

Then,  as  the  mistake  is  not  that  of  the  elector,  nor  caused  by  any  miscon- 
duct or  oversight  of  his,  nor  by  the  misconduct  of  any  person  representing 
him,  or  acting  in  privity  with  him,  but  caused  by  an  agency  beyond  his  con- 
trol, and  by  which  he  is  not  only  disfranchised  of  his  choice,  but  voted  for  a 
candidate  whom  he  may  believe  is  unworthy  of  his  vote,  and  as  the  fact  as  to 
how  he  voted  can  be  established  with  absolute  certainty,  and  the  misapplica- 
tion of  his  vote  be  in  nowise  attributable  to  him,  we  ask,  by  what  principle 
of  fairness  should  the  correction  be  denied?  Is  it  because  the  proof  will  con- 
tradict the  record?  The  answer  is,  when  it  can  be  clearly  demonstrated  that 
the  record  is  a  mistake,  it  should  not  be  adhered  to  when  it  would  deprive 
the  citizen  of  his  free  suffrage, — the  dearest,  highest,  and  most  sacred  priv- 
ilege he  enjoys.    Is  it  because  the  temptation  to  corruption  and  fraud  would 
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be  so  great  that  public  policy  forbids  it,  as  in  the  case  of  the  ballot?  The 
answer  is  that  the  elector's  act  is  done  publicly  and  openly,  in  the  broad  day- 
light, and  in  the  presence  of  witnesses;  and  it  is  therefore,  in  a  very  large 
majority  of  cases,  capable  of  most  convincing  proof.  If  the  proof  is  doubtful, 
then  the  recoil  as  made  by  the  clerk  ought  to  stand;  otherwise  it  ought  to  be 
corrected,  and  the  vote  counted  as  it  was  really  cast. 

in  this  case  the  record  shows  that  the  clerk,  in  recording  these  votes,  made 
a  mistake;  and  we  think  it  is  clear,  according  to  the  principles  just  announced, 
that  the  mistake  ought  to  be  corrected  by  counting  the  votes  for  whom  they 
were  actually  cast. 

The  appeUant  also  contends  that  the  votes  of  J.  S.  Gox  and  William  Cravens, 
who  voted  in  the  Belleview  precinct  for  the  appellee,  ought  not  to  be  counted, 
because  at  the  time  these  gentlemen  voted,  which  was  early  in  the  morning, 
but  within  voting  hours  as  fixed  bylaw,  one  of  the  judges  of  the  election  was 
absent,  and  the  other  judge  and  clerk  had  not  been  sworn.  It  is  an  admitted 
fact  tliat  Cox  and  Cravens  were  legal  voters  in  the  Belleview  precinct.  It  also 
clearly  appears  that  the  judge  and  clerk  that  received  the  vote  of  these  gentle- 
men, as  well  as  the  absent  judge,  bad  been  legally  appointed  clerk  and  judges 
of  the  election  for  the  Belleview  precinct.  It  also  appears  that  these  gentle- 
men were  apprised  of  the  fact  that  the  clerk  and  judge  present  had  not  been 
sworn;  but,  wishing  to  go  to  another  precinct,  they  voted  with  the  under- 
standing that  when  the  absent  judge  arrived,  and  all  were  sworn,  that  they 
would  ratify  the  act.    This  the  judges  and  clerk  did. 

In  McCrary  on  Elections  (section  126)  it  is  said  '*that  mere  irregularity  on 
the  part  of  election  officers,  or  their  omission  to  observe  some  merely  direct- 
ory provisions  of  the  law,  will  not  vitiate  the  poll."  As  to  what  is  a  mere 
irregularity  that  will  not  vitiate  the  poll,  the  author  says:  *'The  language  of 
the  statute  must  be  consulted  and  followed.  If  the  statute  expressly  declares 
any  particular  act  to  be  essential  to  the  validity  of  the  election,  or  that  its 
omission  shall  render  the  election  void,  all  courts  whose  duty  it  is  to  enforce 
such  statute  must  so  hold,  whether  the  particular  act  in  question  goes  to  the . 
merits,  or  affects  the  result  of  the  election  or  not.  Such  a  statute  is  impera- 
tive, and  all  considerations  touching  its  policy  or  impolicy  must  be  addressed 
to  the  legislature.  But  if,  as  in  most  cases,  the  statute  simply  provides  that 
certain  acts  or  things  shall  be  done  within  a  particular  time,  or  in  a  particu- 
lar manner,  and  does  not  declare  that  their  performance  is  essential  to  the  va- 
lidity of  the  election,  then  they  will  be  regarded  as  mandatory  if  they  do,  and 
directory  if  they  do  not,  affect  the  actual  merits  of  the  election." 

In  this  case.  Cox  and  Cravens  were  certainly  legal  voters  in  the  Belleview 
precinct  1,  and  they  voted  in  that  precinct  for  the  candidate  of  their  choice. 
Their  votes  were  cast  at  the  regular  election  place,  and  within  lawful  voting 
hours,  and  the  officers  of  the  election,  after  being  sworn,  ratified  and  certified 
their  votes.  The  merits  of  the  election  were  not  affected.  We  must  hold, 
therefore,  that  the  lower  court  did  right  in  counting  these  votes. 

The  opinion  of  the  lower  court  clearly  defines  what  it  takes  to  constitute 
citizenship  in  this  state;  and  also  what  residence  is  required  in  the  precinct 
to  entitle  a  person  to  vote  therein;  also  what  absence,  and  its  kind,  will  debar 
one's  right  to  vote. 

We  also  think  that  the  lower  court,  in  overruling  or  sustaining  the  objec- 
tions to  the  vote  of  each  contested  voter,  save  possibly  in  the  case  of  one  set 
of  voters,  not  prejudicial,  however,  to  the  appellant,  was  sustained  by  com- 
petent and  positive  evidence;  and  we  cannot  say  that  in  any  case  his  decision 
was  clearly  against  the  weight  of  evidence. 

This  view  of  the  case  renders  it  unnecessary  to  determine  whether  the  ap- 
pellant's majority,  according  to  the  face  of  the  returns,  was  32  instead  of  only 
30.  as  the  result  will  be  the  same.  ^  . 

The  judgment  of  the  lower  court  is  affirmed*  Digitized  by  VjOOQ iC 
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Gulf,  C.  &  S.  F.  Rt.  Co.  t>.  Rainbolt. 

{Supreme  Court  of  Texas,    April  19,  J 867.) 

Ck)UBTS — ^JUBISDICTION — CONSTITUTIONAL  LaW — CONSTRUCTION. 

Section  8,  art.  6,  Const.  Tex.,  provides  that  the  district  courts  sball  have  Jurisdic- 
tion of  '*all  suits,  complainta,  or  pleas  whatever,  without  regard  to  any  distinction 
between  law  and  equity,  where  the  matter  in  controversy  shall  be  valued  at  or 
amount  to  $500,  exclusive  of  interest."  Section  16  of  the  same  article,  in  defining 
the  Jurisdiction  of  the  county  courts,  provides  '*that  they  shall  have  exclusive  orig- 
inal jurisdiction  in  all  civil  cases  when  the  matter  in  controversy  shall  exceed  $200, 
and  not  exceed  $600,  exclusive  of  interest;  and  concurrent  Jurisdiction  with  t!)edi»- 
trict  courts  when  the  matter  in  controversy  shall  exceed  $500."  Held  that,  the  two 
sections  being  repugnant,  the  more  general  must  yield  to  the  more  specific,  and 
that,  therefore,  in  accordance  with  the  provision  of  section  16,  the  district  courts 
did  not  have  Jurisdiction  of  suits  for  the  recovery  of  money  of  the  exact  amount  of 
$500. 

Appeal  from  Milam  county. 

Bollinger^  Mott  dk  Terry f  for  appellants.    B.  L.  Antony^  for  appellee. 

Gaines,  J  This  suit  was  brought  by  appellee  in  the  district  court  of  Milam 
county  to  recover  of  appellant  a  penalty  of  $500  for  an  overcharge  of  passen- 
ger fare,  under  the  provisions  contained  in  articles  4256  and  4258  of  the 
lie  vised  Statutes.  At  the  Galveston  term,  1885,  this  court,  adopting  the  con- 
clusions of  the  commission  of  appeals  in  the  case  of  J(meB  v.  Breedlove,  held 
that  the  district  court  did  not  have  jurisdiction  of  a  suit  for  the  recovery  of 
money  of  the  exact  amount  of  $500.  We  see  no  reason  for  departing  from 
that  ruling;  and,  upon  the  authority  of  that  case,  the  judgment  of  the  court 
below  in  the  cause  before  us  must  be  reversed,  and  the  suit  dismissed  for  the 
want  of  Jurisdiction. 

The  opinion  of  the  commissioners  not  having  been  reported,  it  is  considered 
a  proper  occasion  upon  which  to  set  forth  the  grounds  upon  which  the  juris- 
.diction  in  these  cases  has  been  denied.  It  is  provided  by  section  8  of  article 
5  of  the  constitution  that  the  district  courts  shall  have  original  jurisdiction 
of  "all  suits,  complaints,  or  pleas  whatever,  without  regard  to  any  distinction 
between  law  and  equity,  when  the  matter  in  controversy  shall  be  valued  at  or 
amount  to  five  hundred  dollars,  exclusive  of  interest. "  Section  16  of  the  same 
article,  in  deHn ing  the  j  u risdiction  of  the  cou nty  courts,  contains  this  language : 
'*  And  they  shall  have  exclusive  origiBal  jurisdiction  in  all  civil  cases,  when 
the  matter  in  controversy  shall  exceed  two  hundred  dollars,  and  not  exceed  five 
hundred  dollars,  exclusive  of  interest;  and  concurrent  jurisdiction  with  the 
district  court  when  the  matter  in  controversy  shall  exceed  five  hundred  dollars, 
and  not  exceed  one  thousand  dollars,  exclusive  of  interest."  It  is  apparent 
from  the  language  quoted  that  there  is  an  irreconcilable  conflict  between  the 
two  provisions.  The  district  courts  cannot  have  j urisdiction  when  the  amount 
involved  is  precisely  $500,  and  the  county  court  exclusive  jurisdiction  for  the 
same  amount.  There  is  an  evident  mistake,  and  we  must  determine,  by  con- 
struction, which  of  the  two  provisions  expresses  the  real  intent  of  theframers 
of  the  constitution .  There  being  but  the  one  sum  concerning  which  the  doubt 
exists,  it  is  essentially  a  matter  of  no  moment  upon  which  court  the  jurisdic- 
tion should  have  been  conferred.  There  is  nothing,  then,  in  the  reason  or 
policy  of  the  law,  to  aid  us  in  solving  the  difficulty.  The  conflict  is  evidently 
the  result  of  inadvertence;  and  we  think  the  mistake  is  more  likely  to  have 
been  made  in  the  former  than  in  the  latter  section. 

Section  8,  which  defines  the  Jurisdiction  of  the  district  conrt,  is  literally 
copied  from  the  corresponding  section  of  the  constitution  of  1866,  in  so  far  as 
this  could  be  done,  in  view  of  the  difference  between  the  powers  conferred  by 
the  two  instruments.  The  language  of  the  provision  in  question  is  the  same 
in  both,  except  that  the  word  "live*'  appears  in  this  provision,  instead  of  the 
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woi-d  "one"  in  the  former.  It  would  seem,  therefore,  that  in  drawing  sec- 
tion 16  of  article  5  of  the  present  constitution,  its  framers  having  decided,  in  a 
general  way,  that  the  line  between  the  exclusive  jurisdiction  of  the  county 
court  and  the  jurisdiction  of  the  district  court  should  be  drawn  &t  9500,  copied 
from  the  former  instrument  the  words  "shall  be  valued  at  or  amount  to,'^ 
without  considering  and  determining  which  court  should  exercise  jurisdiction 
over  a  matter  involving  that  exact  sum.  On  the  other  hand,  it  is  to  be  pre- 
sumed that  in  framing  section  16,  defining  the  powers  of  the  county  court, 
the  language  previously  used  in  section  8  was  not  l^ept  distinctly  in  view. 
But,  in  drawing  the  latter  section,  we  know  that  the  precise  limits  of  the 
jurisdiction  of  the  two  courts  must  have  been  carefully  considered  and  pre- 
cisely determined,  because  that  section  not  only  accurately  fixes  the  limit  of 
the  exclusive  jurisdiction  of  the  county  court,  but  in  perfect  harmony  there- 
with, with  equal  accuracy,  defines  the  boundaries  of  the  concurrent  jurisdic- 
tion of  the  two  courts.  In  framing  section  16,  the  limits  of  the  authority  of 
the  two  tribunals  having  been  considered  together  in  order  to  make  clearly 
manifest  the  intent  of  the  framers  in  the  language  to  be  used,  while  in  draw- 
ing up  the  former  provision  the  definition  of  the  juiisdiction  of  the  district 
court  was  the  main  object  in  view,  the  latter  section  must  be  deemed  the  more 
accurate  expression  of  the  legislative  will,  and  must  prevail. 

Furthermore,  it  is  a  rule  in  construing  repugnant  provisions  of  the  same 
constitution  or  statute  that  the  more  general  must  yieid  to  the  more  specific. 
This  rule  was  applied  by  this  court  in  Brwin  v.  Blanks,  60  Tex.  583,  in  de- 
ciding a  similar  question  to  that  before  us.  It  was  there  heid  that  in  a  pro- 
ceeding for  the  trial  of  the  right  of  property  levied  upon  by  attachment,  etc., 
which  was  of  the  value  of  8500,  the  district  court  had  jurisdiction,  upon  the 
ground  that  the  provision  upon  this  subject  contained  in  section  8  applied  to 
this  class  of  cases  specitUly  by  name,  and  should  control  the  more  general  pro- 
vision applicable  to  county  courts  in  section  16.  But,  as  to  the  matter  now 
under  consideration,  the  provision  in  the  latter  is  more  specific  than  that  in 
tlie  former  section,  and  hence  should  be  taken  as  the  prevailing  expression  of 
the  legislative  intent. 

It  seems  also  to  be  a  rule  of  interpretation,  long  recognized,  that  in  case  of 
a  repugnancy  between  two  provisions  of  a  statute  which  cannot  be  recon- 
ciledt  ttiat  the  latter  In  position  should  control,  as  being  the  last  expression  of 
the  legislative  will.  Attorney  General  v.  Chelsea  Water- Works,  Fitzg.  195; 
Bac.  Abr.  word  "Statute,"  D;  Packer  v.  Railroad  Co,,  19  Pa,  St.  219;  Spen- 
cer V.  8taU,  5  Ind.  47;  Alhertson  v.  State,  9  Neb.  430,  2  N.  W.  Rep.  742, 
892.  This  rule  was  also  applied  in  construing  repugnant  provisions  in  the 
constitution  of  Indiana,  in  Quick  v.  Township,  7  Ind.  570.  As  applied  to 
the  fundamental  law,  which  is  presumed  to  be  prepared  with  the  utmost  care 
and  deliberation,  this  would  seem  but  an  arbitrary  canon  of  construction.  It 
should  be  appealed  to,  if  at  all,  only  as  a  last  resort.  We  have  not  found  it 
necessary  to  apply  it  in  this  case. 

The  judgment  is  reversed,  and  the  cause  dismissed. 


MoMURRY  ©.  MCMURRY. 

{Supreme  Court  of  Texas.    April  19,  1887.) 

Equity— Dbcrbe^Skttiko  Aside— Divorce. 

A  decree  depriving  a  married  woman  of  her  full  share  in  the  community  property, 
obtained  in  her  absence  through  wiiifuliy  false  evidence  given  and  Introduced 
by  the  husband  on  the  trial  of  an  action  for  divorce,  will,  on  the  petition  of  the 
wife,  be  vacated  by  a  court  of  equity  after  the  term  in  which  it  was  rendered,  when 
it  appears  that  the  falsity  of  such  evidence  was  not  discovered  until  after  the  close 
of  the  term,  and  tliat  the  husband,  by  reason  of  the  marital  relation,  had  means  of 
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knowledf»e  not  acoeasible  to  the  wife ;  and  that  she  was  thereby  prevented  from 
presenting  all  of  her  case  at  the  time  the  decree  was  entered,  without  any  want  of 
diligence  on  the  part  of  herself  or  connseL 

Appeal  f ronJ  Live  Oak  county. 
*  T,  A,  Blair,  for  appellant.    A.  J.  Peeler  and  J.  M,  Eekford^  for  appellee. 

Statton,  J.  This  action  was  brought  by  the  plaintiff  in  error  on  Janu- 
ary 31 »  1885»  in  the  district  court  for  Live  Oak  county,  to  vacate  a  decree 
rendered  by  that  court  on  March  15,  1883,  and  to  recover  her  share  of  the 
community  property  of  which  she  claimed  to  have  been  defrauded  through  a 
decree  obtained  through  willfully  false  evidence  given  and  produced  by  her 
husband  on  the  trial  of  an  action  for  divorce  instituted  by  him.  The  petition 
in  effect  alleges  that  the  home  of  herself  and  husband  was  in  Live  Oak  county, 
Texas,  but  that  she  was  absent,  with  the  consent  of  her  husband,  and  at  the 
home  of  her  mother,  in  the  state  of  Louisiana,  distant  from  Live  Oak  county 
about  1,000  miles,  when  on  January  3,  1883,  she  was  served  with  notice  to 
appear  and  defend  an  action  for  divorce  which  her  husband  had  filed  against 
her,  alleging  abandonment  as  a  ground.  The  petition  further  alleges  that  she 
was  without  means  to  come  to  Texas,  or  to  employ  counsel,  but  that  she  did 
by  letter  secure  counsel,  to  whom  she  gave  such  information  as  she  possessed* 
and  that  evidence,  so  far  as  she  was  able  to  procure  it,  was  obtained.  The 
fact  of  abandonment  was  denied,  and  the  petition  gave  a  full  statement  of 
repeated  intercourse  between  the  parties  while  the  plaintiff  was  in  Louisiana, 
and  of  the  repeated  promises  of  her  husband  to  take  her  to  Texas  so  soon  as 
he  could  provide  a  new  home;  he  having  induced  her  while  in  Louisiana  to 
consent  to  the  sale  of  their  former  homestead  in  Texas.  The  petition  further 
alleged  that  the  action  for  divorce  "was  brought  by  the  defendant,  her  hus- 
band, with  the  wicked  and  willful  intent  to  cheat  and  defraud  your  petitioner 
of  her  interest  in  the  community  property;  that  defendant  willfully,  wrong- 
fully, and  with  the  wicked  intent  to  cheat  and  defraud  your  petitioner,  procured 
and  introduced  false  evidence  to  prove  said  abandonment  by  petitioner,  and 
with  like  intent  himself  did  testify  falsely  as  to  the  amount  and  value  of  the 
community  property;  that  said  division  was  made  by  said  decree  on  said  false 
evidence  so  prcduced  and  given  by  defendant;  *  *  *  that  the  decree  was 
made  on  the  proof  so  made  by  defendant  that  said  abandonment  occurred  on 
the  fourth  day  of  June,  1878 ;  ♦  *  *  that,  on  the  trial  of  said  cause,  the 
defendant,  testifying  to  the  amount  and  value  of  his  estate,  testified  that  he 
was  worth  only  the  sum  of  ;|^20,000,  and  that  the  same  was  his  separate 
property,  when  in  truth  and  in  fact,  at  the  time  of  said  decree,  defendant  had 
in  his  possession  $55,000  worth  of  property,  •  *  •  all  of  which  was  com- 
munity property,  except  the  amounts  hereinafter  mentioned,  which  were  the 
separate  property  of  defendant;  *  ♦  «  that  defendant  had  always  kept 
your  petitioner  in  total  ignorance  of  the  amount  and  value  of  the  estate;  that 
petitioner  and  her  counsel  neither  could  find  any  one  who  knew  anything  of 
the  amount  and  value  of  the  same,  but  on  the  trial  of  said  cause  her  counsel 
was  compelled  to  rely  upon  the  evidence  of  the  defendant  as  to  the  amount 
and  value  of  said  estate;  that  on  said  trial  defendant  testified  that  all  the 
property,  amounting  to  about  $20,000,  was  his  separate  property,  when  in 
fact  there  was  $55,000  belonging  to  said  estate,  which  was  all  community 
property,  save  and  except  the  sum  of  $1,572,  which  the  petitioner  admitted 
was  the  separate  property  of  the  husband."  The  petition  further  showed 
that  by  the  decree  in  the  divorce  suit  there  was  set  apart  to  the  plaintiff  in 
error  property  amounting  in  value  to  $1,800.  The  reasonable  inferences  from 
the  petition  are  that  the  falsity  of  the  evidence  given  by  the  husband  was  not 
discovered  until  after  the  close  of  the  term  at  which  the  judgment  was  ren- 
dered.   Demurrers  to  the  petition  were  sustained,  and  the  cause  dismissed. 

The  district  courts  of  this  state  doubtless  have  all  the  power  exercised  by 
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courts  of  equity  to  give  relief  against  judgments  obtained  by  fraud,  accident, 
or  mistake,  and  the  inquiry  arises  whether  the  facts  stated  in  the  petition  en- 
titled the  plaintiff  to  the  relief  sought.  The  petitioner  in  eifect  alleg(>s  that 
the  defendant  procured  a  decree  to  be  rendered  in  his  favor  whereby  she  was 
deprived  of  her  share  of  the  conununity  propeity*  and  that  this  was  accom- 
plished through  willfully  fftlse  testimony  given  by  the  defendant  himself  in 
reference  to  a  matter  which,  from  their  relation,  he  had  means  of  knowledge 
not  accessible  to  her.  There  is  some  conflict  of  authority  as  to  the  power  of 
a  court  of  equity  to  vacate  a  judgment  or  decree ^>btained  by  ftdse  testimony, 
and  it  seems  to  be  generally  held  that  such  a  power  will  not  be  exercised  un- 
less it  be  shown  that  the  false  testimony  was  introduced  through  the  procure- 
ment or  connivance  of  the  party  to  be  benefited  by  it.  FUfc  v.  Miller^  20 
Tex.  581. 

It  has  often  been  asserted  in  this  state  that  the  district  courts,  in  the  exer- 
cise of  their  equitable  powers,  may  grant,  by  re-examining  the  case  on  its 
merits,  such  relief  as  equity  and  justice  may  demand,  when  it  is  made  to  ap- 
pear that  a  judgment  has  been  obtained  by  fraud,  mistake,  or  accident,  with- 
out any  want  of  diligence  on  the  part  of  the  person  against  whom  rendered. 
Overton  v.  Blum^  50  Tex.  423.  That  the  willful  giving  of  false  testimony  by 
a  party  to  an  action  in  relation  to  a  matter  affecting  an  issue  to  be  tried  is 
fraud  of  the  most  pernicious  character  cannot  be  questioned,  and  for  such 
conduct  it  has  been  held  that  the  injured  party  was  entitled  to  have  the  cause 
re-exaimined.  Laithe  v.  McDonald,  7  Kan.  254,  and  12  Kan.  840;  Bell  v. 
Walnitzch,  89  Tex.  132;  Burgess  v.  Lovengood,  2  Jones,  Eq.  460;  Peagram 
V.  King,  2  Hawks,  297;  Dnnlap  v.  Qlidden,  31  Me.  439;  Peck  v.  Woodbridge, 
3  Day,  86;  3  Grab.  &  W.  New  Trials,  1643;  Story,  Eq.  1574,  1575. 

In  the  case  of  Qreerhe  v.  Greene,  2  Gray,  361,  it  was  held  that  a  decree  of  di- 
vorce obtained  by  a  husband  could  not  be  set  aside  at  a  term  subsequent  to 
that  at  which  it  was  rendered,  on  an  original  proceeding  instituted  by  the 
wife  for  divorce  in  which  she  alleged  that  the  divorce  granted  to  the  husband 
was  obtained  by  fraud  and  false  testimony.  In  commenting  upon  this  case 
in  (he  more  recent  case  of  Edson  v.  Edson,  108  Mass.  598,  the  same  court 
said:  "Strictly  speaking,  the  decision  is  an  authority  only  for  the  proposition 
that  a  decree  of  divorce  cannot  be  called  in  question  or  invalidated,  on  the 
ground  of  fraud  in  its  procurement,  in  a  separate  and  independent  libel  sub- 
sequently brought  between  the  same  parties,  when  it  appears  that  the  first  de- 
cree was  entered  after  due  notice  to  the  adverse  party,  followed  by  an  adjudi- 
cation upon  the  evidence  offere^l  in  the  support  of  the  allegations  in  the  libel. 
To  this  extent  there  can  be  no  doubt  that  the  decision  is  in  harmony  with 
sound  principles  and  with  adjudicated  cases;  but  beyond  this,  which  was  the 
precise  point  adjudicated,  the  authority  of  the  case  cannot  be  extended.  It 
certainly  is  distinguishable  from  the  case  now  before  us.  This  is  not  a  new 
suit  in  the  nature  of  an  original  proceeding  to  obtain  a  decree  of  divorce,  in 
the  course  of  which  it  is  attempted  to  treat  a  former  decree  as  null  and  void, 
but  it  is  a  petition  addressed  to  the  sound  discretion  of  the  court,  asking  that 
a  decree  rendered  at  a  former  term  may  be  reopened  and  vacated  on  the  ground 
that  it  was  fraudulently  obtained.  It  is  in  the  nature  of  an  application  to 
correct  the  record,  and  to  prevent  wrong  and  injustice  from  the  effect  of  the 
judgment  as  it  now  stands.  In  this  respect  it  only  invokes  the  exercise  of  a 
power  of  the  court  for  which  there  are  precedents  in  analogous  cases." 

In  the  case  of  V.  8,  v.  Throckmorton,  98  U.  S.  61,  it  was  held  that  a  proceed- 
ing to  vacate  a  decree  alleged  to  have  been  obtained  through  the  use  of  a  false 
instrument  and  the  deposition  of  perjured  witnesses  could  not  be  maintained 
after  the  lapse  of  20  years.  There  is  nothing  in  the  report  of  the  case,  however, 
to  indicate  that  by  the  exercise  of  proper  diligence  the  fraud  complained  of 
might  not  have  been  discovered  before  the  decree  was  rendered ;  but,  on  the  con- 
trary, it  was  assumed  that  this  might  have  been  done;  and,  besides,  the  prop- 
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erty  invol ved  bad  passed  into  the  hands  of  third  persons.  There  is  much  in  the 
opinion,  however,  whicti  tends  to  a  denial  of  the  power  of  a  court,  after  the 
term  at  which  a  judgment  or  decree  is  rendered,  to  re-examine  the  case,  even 
though  the  judgment  or  decree  may  have  been  obtained  through  perjury  of  the 
successful  party.  But,  after  referring  to  classes  of  cases  in  which  relief  might 
be  given,  the  court  said:  "In  all  those  cases,  and  many  others  which  have 
been  examined,  relief  has  been  granted  on  the  ground  that  by  some  fraud 
practiced  directly  upon  the  party  seeking  relief  against  the  judgment  or  de- 
cree, that  party  has  been  prevented  from  presenting  all  of  his  case  to  the 
court." 

If  the  averments  of  the  petition  before  ns  are  true,  it  cannot  be  denied  that 
the  plaintiff  in  error  was  prevented,  by  tlie  fraud  of  the  adverse  party,  from 
fully  presenting  all  of  her  case  at  the  time  the  decree  was  entered,  and  so 
without  any  want  of  diligence  on  the  part  of  herself  or  counsel.  If  fraud  was 
committed,  this  was  done  in  obtaining  the  judgment,  and  not  in  some  step 
which  preceded  the  trial,  of  which  the  complainant  was  cognizant,  and  ought 
to  have  been  prepared  to  meet.  The  rule  which  denies  to  a  party  the  right  to 
relitigate  a  matter  once  in  controversy,  and  decided  by  a  court  having  juris- 
diction, is  one  on  the  observance  of  which  the  welfare  of  society  largely  de- 
pends, and  should  not  be  frittered  away;  but  it  assumes  that  there  has  been 
a  trial  in  which  the  respective  parties  have  bad  an  opportunity  to  fully  present 
their  claims.  It  ought  not  to  be  given  applici^tion  when  it  is  clearly  made  to 
appear  that  one  party  has,  by  his  own  false  evidence,  knowingly  given,  or  by 
the  evidence  of  others  by  hfm  introduced  and  known  to  be  false,  obtained  a 
judgment  or  decree  against  hisadversary  which  gives  to  him  something  which 
truth  and  justice  would  deny.  If,  by  accident  or  mistake,  without  fault  or 
neglect  of  his  adversary,  one  obtains  a  judgment  or  decree  which  he  ought 
not  to  have,  relief  may  be  given.  And  why?  Certainly  for  no  other  reason 
than  that  the  party  affected  by  the  accident  or  mistake  has  not  had  an  oppor- 
tunity to  present  his  rights.  When  one  is  deprived  of  the  power  to  do  this 
by  the  knowingly  false  testimony  of  his  adversary,  is  he  to  be  denied  relief 
when  it  is  to  be  given,  on  the  ground  of  accident  or  mistake,  when  his  adver- 
sary may  be  without  fault?  It  has  been  well  said  tliat  "ignorance  of  fact  is 
clearly  associated  with  the  ground  last  above  stated, — ^mistake  of  fact. — and 
rests  on  precisely  the  same  principles.  The  subsequent  discovery  of  such 
material  fact  of  which  the  party  was  unavoidably  ignorant  during  the  pro- 
gress of  the  cause,  is  a  basis  for  equitable  relief.  This  rule  is  for  the  reason 
that  a  state  of  ignorance  is  a  moral  incapacity  of  making  a  defense  on  trial. 
However,  it  is  not  sufflcleut  that  the  defendant  did  not  know  of  the  grounds 
of  defense  during  the  trial,  but  it  must  likewise  appear  that  the  ignorance  did 
not  result  from  any  want  of  diligence."   Wells,  Res  Adj.  502;  Breese,  149. 

Such  being  the  effect  of  ignorance  of  fact  not  resulting  from  the  want  of 
diligence,  what  must  be  the  effect  of  such  ignorance  when  knowledge  is  not 
only  withheld,  but  concealed  by  false  swearing,  by  one  whose  relation  to  the 
thing  in  litigation  is  such  that  it  is  his  duty  to  have  knowledge  in  regard  to 
it,  tliat  he  may  properly  manage  it  as  its  sole  legal  custodian,  and  whose  re- 
lation to  the  ignorant  beneficiary  is  such  that  to  withhold  needed  information 
is  a  breach  of  duty  constituting  fraud? 

As  to  community  property,  a  husband  is,  in  a  restricted  sense,  a  trustee 
for  his  wife,  bound  to  good  faith,  and  derelict  in  duty  if  he  conceals  knowl- 
edge from  her  necessary  to  enable  her  to  protect  her  rights.  As  was  said  in 
Wright  v.  Wright,  7  Tex.  534:  "When  a  party  claims  property  consisting  of 
various  articles,  which  he  attempted  to  enumerate,  in  order  that  all  the  con- 
stituents of  his  claim  be  presented  for  adjudication,  the  judgment  or  decree 
would  generally  preclude  further  controversy  in  relation  to  matters  which 
should  have  been  properly  embraced  in  the  pleadings  and  judgment  in  the 
first  litigation,  but  this  rule  is  subject  to  exceptions.    It  would  not,  for  in- 
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stance,  debar  the  party  from  claiming  property  which  had  been  fraudulently 
concealed  by  the  other  party,  or  prevented  by  his  fraud  from  being  brought 
forward  for  disposition  by  the  decree;  nor  in  a  case  like  the  present,  would  a 
married  woman  suing  for  separation  of  property  be  concluded  and  restricted  to 
the  {Articles  claimed  in  her  pleadings.  In  such  case  there  is  no  presumption 
that  the  wife  has  full  knowledge  of  the  property  to  which  she  has  a  claim. 
The  inference  would  be  unreasonable.  The  law  invests  the  husband  with 
the  management  of  all  the  property  in  which  the  wife  has  an  interest.  The 
incapacity  of  the  wife  during  matrimony  is  presumed.  From  the  legal  fiction 
she  suffers  many  evils,  and  she  is  entitled  to  its  immunities;  at  least  in  all 
cases  where  they  are  not  invoked  to  shield  the  perpetration  of  gross  frauds  on 
the  rights  of  others.  She  could  not  rationally  be  supposed  to  be  fully  cogni- 
zant of  the  extent  or  description  of  the  community  property,  and  she  cannot 
be  concluded  if  the  whole  of  such  property  be  not  described  in  her  pleadings. 
*  *  *  The  concealment  of  property  by  the  husband,  or  the  refusal  of  com* 
missioners  to  insert  it  in  the  inventory,  cannot  prejudice  the  rights  of  the 
wife;  for  the  law  protects  such  as  labor  under  incapacities,  and  such  as  are 
defrauded,  and  not  those  who  commit  fraud." 

We  are  of  the  opinion  that  the  petition  states  facts  which  entitle  the  plain* 
tiff  to  a  re-examination  of  the  question  of  community  property,  and  to  the 
value  of  such  additional  part  thereof  as,  in  connection  with  that  already  de- 
creed to  her,  will  give  her  a  share  equal  to  that  which  the  defendant  under  the 
law  is  entitled  to  retain. 

For  the  errors  in  sustaining  the  demurrers,  and  dismissing  the  petition, 
the  judgment  will  be  reversed,  and  the  cause  remanded. 


Kelloog  and  others  v.  Muller. 
(SuprerM  Court  of  Texas,    April  22, 1887.) 

1.  AfiBIONMBNT  FOB  BENEFIT  OF  CbEDXTOBS— VALIDITY— PoWEft. 

A  power  granted  to  the  assignee  in  a  deed  of  assignment  to  sell  and  dispose  of 
the  goods,  and  collect  the  accounts,  **  converting  the  same  into  cash  or  its  equiva- 
lent," is  not  a  power  to  sell  on  credit,  or  if  so,  and  therefore  constituting  a  badge 
of  fraud,  is  not  sufficient  to  render  the  deed  void  upon  its  face. 

2.  8aME— SCUDULB— 43CFriOTBNOY. 

A  provision  in  a  deed  of  assignment,  after  giving  a  list  of  creditors,  preferred  and 
not  preferred,  that  "  should  the  said  party  oi  the  second  part  have  omitted  or  for- 
gotten any  creditor,  and  Iiis  claim  is  just  and  correct,  he  shall  share  alilce  with 
those  in  Schedule  B,  class  2,  not  preferred,"  is  a  substantial  compliance  with  the 
requirement  that  the  beneficiaries  must  be  pointed  out. 
8.  Same— Attachmest^Burdsn  of  Proof. 

Where  a  creditor  issues  an  attachment  against  property  which  has  been  assigned 
for  tlie  benelit  of  certain  creditors  under  a  valid  assignment,  and  claims  that  such 
creditors  have  been  paid,  wliereby  the  property  has  reverted  to  the  assignor,  the 
burden  is  on  the  attaching  creditor  to  show  such  payment  before  he  can  establish 
his  attachment  as  against  the  assignee. 
4.  BoNM-— Sheriff— JtJDOMEirr  ow— Attorney's  Fee. 

A  sheriff  held  liable  with  the  attaching  creditor  in  a  suit  for  a  wrongful  attach- 
ment-, if  entitled  to  a  judgment  in  that  suit  against  his  co-defendant  upon  the  in- 
demnity bond,  is,  at  least,  not  entitled  to  have  an  attorney's  fee  included  in  such 
judgment  in  the  tir&t  instance. 

Appeal  from  Grayson  county, 

T.  J.  Brown  and  Bryant  (&  Dillard,  for  appellants.  W.  W.  Wilkins,  for 
appellee. 

Gaines,  J.  One  Porter  made  a  deed  of  assignment  to  appellee,  Muller,  for 
the  benefit  of  creditors.  Tliis  was  before  the  act  of  1879  concerning  assign* 
ments  went  into  effect.  Appellants  sued  out  a  writ  of  attachment  against 
Porter,  and  caused  it  to  be  levied  upon  a  portion  of  a  stock  of  goods  which 
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had  been  conveyed  by  the  deed.  Muller  brought  this  action  against  appel- 
lants, and  against  W.  0.  Everhart,  the  sheriff  who  made  the  levy,  and  the 
sureties  on  his  oflScial  bond,  to  recover  damages  for  the  selzare.  Everhart 
and  his  sureties  pleaded  that,  before  the  levy,  he  had  demanded  and  received 
of  appellants  a  bond  of  indemnity,  and  asked  judgment  over  against  them  in 
the  event  the  plaintiff  recovered.  The  jury  found  for  the  plaintiff,  Muller, 
against  all  the  defendants,  and  in  favor  of  Everhart  and  his  sureties  against 
the  appellants  for  the  amount  of  the  verdict  in  favor  of  plaintiff,  and  $100  as 
his  attorney' s  fees.  Appellants  excepted  to  the  petition  on  the  ground  that  the 
deed  of  assignment — which  was  made  an  exhibit  thereto — was  void  upon  its 
face.  The  exceptions  were  overruled  by  the  court,  and  this  ruling  has  been 
assigned  as  error. 

The  first  exception  to  the  deed  is  that  the  deed  authorized  the  assignee  to 
sell  the  property  assigned  on  a  credit,  and  is  therefore  void.  The  provision 
to  which  we  are  cited  in  support  of  the  exception  is  as  follows:  "That,  so 
soon  as  said  inventory  is  complete,  the  said  Frederick  Muller,  as  such  trustee 
aforesaid,  shall  thereafter,  with  all  reasonable  dispatch,  proceed  to  sell  and 
dispose  of  said  goods,  wares,  and  merchandise  and  furniture,  and  collect  said 
boolc -accounts  and  bills  receivable,  converting  the  same  into  cash  or  its  equiv- 
alents. "  It  may  be  doubted  if  this  can  be  construed  to  empower  the  assignee 
to  sell  for  anytiiing  but  money.  The  meaning  of  the  provision  is  not  clear. 
It  is  not  easy  to  conceive  what  is  intended  to  be  embraced  by  the  use  of  the 
words  "its  equivalents;"  but  to  be  equivalent  to  cash  must  be  something 
commercially  as  good  as  cash,  or,  as  we  take  it,  something  that  could  readily 
be  converted  into  cash  at  a  fixed  price.  The  grant  of  power  to  an  assignee  to 
sell  on  credit  has  been  declared  a  Imdge  of  fraud.  Carlton  v.  Baldwin,  22 
Tex.  724.  It  is  so  held  mainly  upon  the  ground  that,  its  obvious  effect  being  to 
unnecessarily  delay  the  creditors,  it  tends  stiongly  to  create  the  presump- 
tion that  such  was  the  leading  object  of  the  assignment.  By  no  reasonable 
construction  can  the  power  in  the  deed  before  us  be  held  to  have  this  effect, 
and  Iience  we  do  not  tliinic  it  can  be  considered  even  an  evidence  of  fraud. 
But  however  this  may  be,  even  if  a  badge  of  fraud,  it  is  not  suflicieut  to  au- 
thorize the  court  in  holding  the  deed  void  upon  its  face.  Baldunn  v.  Feet, 
22  Tex.  708. 

The  second  ground  of  exception  was  to  the  effect  that  the  d^d  was  void 
upon  its  face  because  it  did  not  fix  the  rights  of  tlie  creditors,  "but  leaves  it 
in  the  power  of  assignor  and  assignee  to  declare  who  are  creditors."  Sched- 
ule B  accompanying  the  deed  gives  a  list  of  the  creditors  in  two  classes;  class 
1  being  the  preferred  creditors,  and  class  2  being  those  who  are  not  preferreci. 
The  instrument  also  contains  the  following  provision:  "And  should  the  said 
party  of  the  second  part  have  omitted  or  forgotten  any  creditor,  and  his  claim 
is  just  and  correct,  he  shall  share  alike  with  those  in  Schedule  B,  class  2,  not 
preferred. "  The  rule  is  that  a  deed  of  assignment,  in  order  to  be  valid,  must 
point  out  the  beneficiaries ;  and  it  has  been  decided  by  this  court  that  a  con- 
veyance of  this  character,  wliich  purported  to  be  for  the  benefit  of  the  credit- 
ors of  the  assignor  generally,  without  naming  any  of  them,  is  void.  Caton 
V.  Mosely,  25  Tex.  378.  But  a  reasonable  compliance  with  the  rule,  such  a 
compliance  as  the  circumstances  of  the  case  may  admit  of,  is  all  that  is  re- 
quired. 

In  Nave  v.  Britton,  61  Tex.  572,  it  was  held  that  it  was  sufficient  if  the 
names  of  the  creditors  were  specified,  although  the  amounts  of  their  respect- 
ive claims  were  not  stated.  In  the  deed  of  assignment  under  consideration, 
the  names  of  both  classes  of  creditors,  with  the  amount  due  each  creditor,  is 
stated  with  particularity,  as  far  as  they  were  remembered;  and  it  would  seem 
that  out  of  an  abundance  of  caution,  in  order  that  no  creditor  should  be  de- 
prived of  a  participation  in  the  assets,  if  there  were  more  than  enough  to  pay 
the  preferred  claims,  the  provision  was  made  that  any  creditor^whose  mime 
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had  been  omitted  should  share  with  those  of  the  second  class.  This  is  mate- 
rially different  from  the  case  of  CaUm  v.  Moaely,  supra,  in  which  the  payment 
of  the  creditors  were  provided  for  generally,  without  naming  any  of  them, 
and  without  pointing  out  any  method  by  which  the  debts  of  the  assignor 
could  be  ascertained.  If  we  do  not  misconstrue  the  statement  of  the  reporter 
in  the  case  of  Van  Hook  v.  Walton,  28  Tex.  69,  the  deed  of  assignment  which 
was  upheld  in  that  case  as  being  good  upon  its  face  contained  a  similar  pro- 
vision for  the  participation  of  such  of  the  creditors  of  the  assignor  as  had  not 
been  named  in  the  schedules.  This  must  be  deemed  as  establishing  an  au- 
thoritatiye  rule  of  property,  and  is  decisive  of  the  question  now  before  us. 
See,  alflo,  Ward  v.  Tingley,  4  Sandf .  Ch.  476. 

It  is  complained  in  the  sixth  assignment  that  "  the  court  erred  in  refusing 
the  third  charge  asked  by  the  defendant,  because  the  evidence  showed  that  all 
of  the  preferred  creditors  had  been  paid,  and  did  not  sliow  that  any  of  the 
non-preferred  creditors  had  accepted  the  assignment.  But  the  statement  in 
appellants'  brief  submitted  in  support  of  the  proposition  shows  that  the  debt 
due  Focke  &  Wilkins  was  82,000,  and  that  they  had  been  paid  81,300.  It 
seems  that  no  evidence  was  adduced  upon  either  side  to  show  whether  the 
creditors  who  were  not  preferred  had  been  paid  or  not.  If  all  the  debts  pro- 
vided for  in  the  deed  of  assignment  had  been  discharged,  then  the  property 
reverted  to  the  assignor,  and  was  subject  to  attachment  at  the  suit  of  appel- 
lants. But  we  think  the  burden  was  upon  appellants  to  show  a  satisfaction 
of  the  debta  if,  in  fact,  they  had  been  paid.  In  Caton  v.  Jones,  21  Tex.  788, 
the  property  attempted  to  be  assigned  was  attached  at  the  suit  of  a  creditor, 
and  the  assignee  intervened,  and  alleged  that  there  were  other  creditors  be- 
sides the  plaintiff  who  had  attached,  but  failed  to  prove  this  fact  upon  the 
trial.  The  court  held  that,  because  he  was  asking  equitable  relief,  he  should 
have  shown  the  existence  of  other  creditors  as  alleged.  The  deed  of  assign- 
ment in  that  case  was  the  same  which  was  subsequently  passed  on  in  Caton 
V.  Mosely,  supra,  and  did  not  give  the  names  of  the  creditors,  or  in  any  man- 
ner show  what  debts  were  owed  by  the  assignor.  In  the  case  before  us,  the 
names  of  numerous  creditors  were  given,  and  their  debts  specified;  and  it  was 
certainly  incumbent  upon  appellants  to  prove  the  payment  of  the  claims  of 
those  who  had  been  named,  in  order  to  hold  the  proceeds  of  the  property  as 
against  an  assignee  claiming  under  a  valid  assignment. 

We  find  no  error  in  the  judgment  in  favor  of  plaintiff  against  defendants; 
but  we  think  the  court  erred  in  charging  the  jury  to  find  in  favor  of  defend- 
ant Everhart  and  his  sureties  against  appellants  for  their  attorney's  fees.  It 
may  be  that,  all  the  parties  being  before  the  court,  the  sheriff  had  a  right  to 
demand  a  judgment  against  appellants  as  obligors  in  the  indemnity  bond,  in 
case  the  plaintiff  succeeded  in  his  suit,  so  that  he  would  have  prompt  means 
of  indemnity  at  hand,  "and  thereby  save  himself  the  necessity  of  an  advance 
and  payment  out  of  his  own  funds."  See  Pope  v.  Hays,  19  Tex.  375.  And 
it  may  be  that  after  judgment  against  a  sheriff,  which  the  obligors  on  his  in- 
demnity bond  have  failed  to  discharge  after  notice,  he  would  have  the  right 
to  recover  of  them  a  reasonable  fee  for  the  attorney  who  brought  the  action 
for  him.  This  point  we  are  not  called  upon  to  decide.  Here  there  has  been 
no  breach  of  the  bond.  We  cannot  see  that  appellants  would  be  in  default 
until  they  had  failed  to  pay  the  judgment  after  a  final  determination  of  the 
suit  in  the  court  of  last  resort.  They  ought  not  to  be  made  to  pay  an  ex- 
pense the  sheriff  was  not  required  to  incur  for  his  own  protection.  They 
could  not  discharge  their  obligation  until  his  liability  had  been  fixed,  and 
Iience  we  conclude  they  cannot  be  held  liable  for  his  attorney's  fees  in  this 
action. 

The  verdict  of  the  jury  shows  a  separate  finding  in  favor  of  Everhart 
against  appellants  for  the  attorney's  fees.  The  judgment  will  accordingly  be 
reversed,  and  reformed,  so  as  to  give  him  a  recovery  against  them  to  the 
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amount  of  plaintiff's  judgment,  and  no  more.  Appellants  will  be  adjudged 
to  pay  one-half  the  costs  of  this  appeal,  and  appellees  £verhart  and  his  sure- 
ties  the  othei*  half. 


Dull  and  another  v,  Drake  and  others. 
(Supreme  QmH  of  Texas.    April  26,  1887.) 

1.  Appeal— Practice— Statement  of  Facto. 

The  action  of  the  trial  judge  in  admitting  or  rejecting  evidence  will  not  be  revised 
on  appeal,  when  there  is  no  statement  of  facts  in  the  record. 

2.  Same— Bill  of  Exceptions. 

Under  the  Texas  practice  there  is  no  authority  for  bringing  to  the  knowledge  of 
the  supreme  court  the  facts  proved  ni>on  the  trial  of  a  case  through  the  medium  of 
a  bill  of  exception.  Such  a  bill  brings  up  rejected  testimony,  or  testimony  admit- 
ted over  objections.  But  evidence  introduced  without  complaint,  and  which  formed 
part  of  the  case  made  before  the  court  or  jury,  must  be  put  in  the  statement  of  facts; 
otherwise  it  will  not  be  noticed  on  appeal. 
8.  Adminibtratob  Pro  Tem.— Powers  of. 

Under  Texas  probate  law,  a  temporary  administrator  has  only  such  powera  as  are 
expressly  granted  him  by  the  county  judge  at  the  date  of  his  appointment. 

Appeal  from  McMullen  county. 

Arc?ier  <fe  Atkinson^  for  appellants.    Murphy  eft  Morrison^  for  appellees. 

Willie,  0.  J.  Appellants  brought  this  action  of  trespass  to  try  title 
against  the  appellees  for  the  recovery  of  738  acres  of  land  in  McMullen  county. 
The  appellees  pleaded  not  guilty  and  the  statute  of  limitations.  Judgment 
was  rendered  below  for  the  appellees,  and  that  judgment  is  brought  here  for 
revision.  There  is  no  statement  of  facts  in  the  record,  but  a  bill  of  excep- 
tions is  found  which  recites  the  introduction  in  evidence  by  the  appellants  of 
a  copy  of  a  patent  for  the  land  to  the  heirs  of  Joseph  A.  Spicer;  transfer  of 
Spicer's  head-right  certificate  to  S.  Khoads  Fisher;  will  of  Fisher,  with  pro- 
bate thereof,  giving  his  executrix  full  power  to  sell  his  lands;  and  deed  from 
Ann  Fisher  to  Charles  H.  Coley  for  the  788  acres  in  controversy.  The  bill 
further  states  that  the  appellants  then  offered  in  evidence  a  deed  from  J.  L. 
Groom,  Jr.,  administrator  of  the  estate  of  Charles  Coley,  deceased,  to  W.  A. 
Hill,  for  said  land,  and  also  the  records  of  the  probate  court  of  McMullen  county, 
showing  application  of  John  L.  Croom,  Jr.,  for  letters  of  temporary  administra- 
tion on  the  estate  of  Charles  H.  Coley,  deceased,  and  application  to  sell  the  land 
in  controversy;  also  order  of  court  appointing  Croom  temporary  administrator 
of  said  estate,  and  ordering  sale  of  the  land  in  controversy  by  said  administra- 
tor; also  the  report  of  the  sale,  and  its  confirmation  by  the  court.  Upon  ob- 
jection, the  administrator's  deed  was  ruled  out  by  the  court,  and  the  assign- 
ments of  error  relate  solely  to  its  rejection.  We  have  repeatedly  held  that  we 
will  not  revise  the  action  of  a  district  judge  in  admitting  or  rejecting  evi- 
dence when  there  is  no  statement  of  facts  in  the  record.  In  this  case  it  is 
attempted  to  make  the  bill  of  exceptions  serve  the  purpose  of  a  statement  of 
facts  by  incorporating  into  it  evidence  admitted  upon  the  tiial,  and  by  this 
method  to  show  the  importance  of  the  rejected  testimony.  We  know  of  no 
authority  for  bringing  to  the  knowledge  of  this  court  the  facts  proved  upon  a 
trial  of  the  cause  through  tiie  medium  of  a  bill  of  exceptions.  Such  a  bill 
brings  to  our  attention  rejected  testimony,  or  such  as  has  been  admitted  over 
objection;  but  such  as  was  introduced  without  complaint,  and  formed  part  of 
the  case  made  before  the  court  or  jury,  must  find  its  place  in  the  statement  of 
facts;  otherwise  it  will  not  be  noticed.  We  are  not  informed  by  this  recoixi 
upon  what  state  of  facts  the  court  determined  the  case  in  favor  of  the  appellees, 
and  are  not,  therefore,  prepared  to  say  whether  the  appellants  were  injured 
or  not  by  the  rejection  of  the  administrator's  deed.  We  will  add,  however, 
hail  the  ruling  of  the  court  been  properly  before  us,  it  would  have  been  sanc- 
tioned. 
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The  circnmstances  under  which  the  sale  was  made  were  remarkable.  A 
partv  applies  for  temporary  letters  of  administration,  and  at  the  same  time 
for  the  sale  of  a  tract  of  land.  He  Is  appointed  immediately,  and  the  sale  is 
ordered.  The  administrator  neither  gives  bond,  nor  takes  the  oath,  and  he 
does  not  return  an  inventory  of  the  property  of  the  estate.  Parties  interested 
in  the  estate  are  not  notified  of  the  proposed  sale.  There  is  nothing  before 
the  court  to  show  that  there  is  not  other  property  that  could  be  sold  with 
greater  advantage  to  the  est^ite.  The  administrator  does  not  swear  to  the 
facts  that  he  alleges  as  a  reason  why  the  sale  should  take  place.  The  whole 
proceedings  are  hurried  through  with  the  greatest  haste;  and  a  species  of 
property  that  the  law  deems  of  so  much  importance  that  it  must  not  be  sold 
for  any  purpose,  so  long  as  there  is  anjrthing  else  that  can  be  disposed  of  with 
more  advantage  to  the  estate,  is  sold  within  a  few  days  after  the  original 
grant  of  letters,  by  a  temporary  administrator,  and  without  compliance  with 
a  single  prerequisite  of  such  a  sale  prescribed  by  the  statute.  Our  probate 
law  does  not  contemplate  that  a  temporary  administrator  shall  have  any 
powers  except  such  as  are  expressly  granted  him  by  the  county  judge  at  the 
date  of  bis  appointment.  He  cannot,  without  special  authority,  continue  in 
office  longer  than  the  day  for  taking  up  probate  business  at  the  next  term  of 
the  county  court.  It  was  doubtless  thought  that  by  that  time  an  executor  or 
a  permanent  administrator  would  qualify,  and  the  estate  be  thereafter  man- 
aged by  him  as  prescribed  by  statute.  The  principal  object  of  the  temporary 
appointment  is  to  preserve  and  keep  the  estate  together  until  it  can  pass  into 
the  hands  of  a  person  fully  authorized  to  administer  it  for  the  benefit  of  cred- 
itors and  heirs.  It  was  certainly  not  intended  that  such  a  temporary  ofiicer 
should  possess  greater  power  than  an  ordinary  executor  or  administrator, 
and  should  sell  the  lands  of  the  estate  before  either  be  or  the  court  could  pos- 
sibly know  of  the  necessity  for  such  sale,  or  anything  else  in  reference  to  the 
general  condition  of  the  assets  and  liabilities  of  the  deceased.  The  judgment 
is  affirmed. 


Fort  Worth  &  D.  C.  Ry.  Co.  o.  Hoosett. 

{Supreme  Court  of  Texaa.    April  29,  1887.) 

1.  Appeal— AflSTONMRNT  op  Errobs. 

An  assignment  of  error  to  tlie  admission  of  evidence  must  rest  npon  the  same  ob- 
jection in  the  appellate  court  as  was  taken  to  it  below. 

2.  Damages— Measubk  of— Injubt  to  Lavd. 

The  true  measure  of  damages,  in  case  of  permanent  injury  to  the  soil,  is  the  dif- 
ference between  the  value  of  the  land  immediately  before  the  injury  and  its  value 
immediately  after. 
8.  Trial— Ohaboe— Part  akd  Whole. 

Where  certain  instructions  in  the  Judf^ef*  charge  to  the  Jury,  claimed  by  appellant 
to  be  erroneous,  are  so  qualified  by  subsequent  instrnctionsi  tliat  the  charge,  talcen 
as  a  whole,  lays  down  the  true  rule  of  law,  objections  to  it  will  not  be  sustained. 

Appeal  from  Wise  county. 

J.  M.  O^NeaU  for  appellant.    Hogsett  eft  9reene^  for  appellee. 

WixJEiiE,  C.  J.  Hogsett  brought  this  suit  against  the  appellant  to  recover 
damages  for  the  burning  of  the  grass  upon  a  tract  of  land  belonging  to  iiim, 
and  permanently  injuring  the  land  upon  which  the  grass  was  growing,  all  of 
which  was  alleged  to  have  been  caused  by  the  negligence  of  the  appellant  in 
operating  its  engines,  and  keeping  them  In  repair,  and  in  allowing  grass  and 
weeds  and  otlier  combustible  matter  to  remain  upon  their  right  of  way  through 
appeUee's  land.  The  appellant  pleaded  a  general  denial,  and  Hogsett,  before 
jury,  recovered  a  verdict  for  $1,200.  Judgment  having  been  rendered  against 
the  appellant  for  that  amount,  it  has  talsen  an  appeal  therefrom  to  this  court. 

In  proof  of  the  market  value  of  the  grass,  plaintiff  below  introduced  as  a 
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witness  Creorge  W.  Short,  who  was  asked  as  to  its  market  value  for  pasturage 
and  hay  purposes.  To  this  question  the  defendant  objected,  because  it  re- 
stricted the  witness  to  special  purposes  in  his  statement  of  the  market  value. 
It  is  difficult  to  conceive  for  what  other  purpose  the  grass  could  have  had  any 
market  value;  but,  if  there  were  purposes  to  which  it  could  be  applied  which 
gave  it  a  higher  market  value,  the  defendant  cannot  complain  that  the  wit- 
ness was  not  asked  as  to  these;  for  it  was  to  its  advantage  that  the  highest 
inarket  value  should  not  be  proved;  and,  if  there  were  purposes  to  which  it 
could  be  applied  for  which  it  was  less  valuable,  the  question  was  proper,  for 
the  plaintiff  was  entitled  to  the  highest  market  value  of  his  property  destroyed 
by  the  negligence  of  the  appellant.  This  objection  is  abandoned  in  this  court, 
and  it  is  insisted  that  the  answer  was  improper,  because  a  cross-examina- 
tion of  the  witness  developed  the  fact  that  he  was  merely  giving  his  opinion 
as  to  the  value  of  the  grass.  But  an  assignment  of  error  to  the  admission  of 
evidence  must,  in  this  court,  rest  upon  the  same  objection  taken  to  it  below. 
Sharp  V.  SchmidU^2  Tex.  263.  Moreover,  it  has  been  held  that  evidence  as 
to  market  value  is  not  objectionable  because  it  is  in  a  measure  the  opinion  of 
a  witness.  Railway  Co.  y.  Knapp,  51  Tex.  592.  That  the  answer  to  the 
question  is  shown  to  be  an  opinion  is  no  ground  for  ruling  out  the  question 
before  it  is  answered.  If  the  illegality  of  the  answer  is  not  developed  tiU 
cross-examination,  the  proper  practice  is  to  have  it  excluded  from  the  jury. 
The  appellee  was  sworn  as  a  witness  in  his  own  behalf,  and,  among  other 
things,  was  asked  to  state  how  much  less  the  land  was  worth  immediately 
after  the  fire  than  it  was  before,  and  to  state  upon  what  he  based  his  esti- 
mate. This  question  was  objected  to  because  it  called  for  an  improper  meas- 
ure of  damages.  The  objection  was  overruled,  and  the  witness  proceeded  to 
answer,  giving  facts  upon  which  he  based  his  calculation  as  to  the  amount  of 
damages  incurred  by  him.  The  bill  of  exceptions  recites  that  the  defendant 
excepted  to  the  answer,  making  objections  several  times  as  the  witness  pro- 
ceeded with  his  answer.  The  petition  claimed  damages,  not  only  for  the 
destruction  of  the  grass  growing  upon  the  land,  but  for  permanent  injuries 
to  the  land  itself,  caused  by  the  destruction  of  the.  sod  and  roots  of  the  grass, 
and  diminishing  the  capacity  of  the  land  to  produce  crops  of  grass,  to  which 
it  was  best  adapted,  for  future  years.  These  allegations  were  sustained  by 
evidence.  That  the  true  measure  of  damages  in  case  of  permanent  injury  to 
the  soil  is  the  difference  between  the  value  of  the  land  immediately  before  the 
injury  and  Its  value  immediately  after,  is  well  settled  in  this  court.  QtHf,  C. 
<fe  8.  F.  Ry,  Co.  V.  Helsley,  62  Tex.  593;  Galveston,  If.  &  S.  A.  Ry.  Co.  v. 
Seymour,  63  Tex.  347.  The  bill  of  exceptions  does  not  inform  us  what  ob- 
jection was  made  to  the  evidence  while  it  was  being  detailed  by  the  witness; 
but  the  presumption  is  that  the  same  objection  taken  to  the  question  was 
taken  to  the  answer.  Having  held  this  objection  untenable,  it  will  not  be 
necessary  to  go  into  an  examination  of  the  testimony  given  by  the  witness. 

The  charge  of  the  court  complained  of  in  the  twelfth  assignment  of  error 
is  as  follows:  '* Railroad  companies  have  the  legal  right  to  run  steam-engines 
on  their  roads,  but  they  have  no  right  to  scatter  sparks  along  their  tm^  in 
such  manner  as  to  cause  unnecessary  danger  to  adjoining  property  along  their 
line  of  road;  and  should  they  do  so,  and  the  property  of  others  is  thereby  in- 
jured or  destroyed,  the  company  so  doing  would  be  guilty  of  negligence,  and 
liable  to  the  owner  for  such  injured  or  destroyed  property,  for  whatever  loss 
or  injury  by  fire  results  from  said  acts,  and  said  railroad  employes  are  bound 
to  employ  due  care  and  skill  for  the  prevention  of  mischief  to  the  property  of 
others  from  the  emission  of  sparks  of  fire  from  their  passing  engines. "  This 
charge  is  in  accordance  with  the  law  as  laid  down  in  Railteay  Co.  v.  Timmer- 
mann,  61  Tex.  660,  when  taken  in  connection  with  the  entire  instructions 
upon  this  particular  subject.  The  subsequent  division  of  the  charge  allowed 
the  company  to  escape  damages  if  they  could  show  that  the  sparks  did  not  es- 
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cape  through  its  negligence,  or  if  they  used  good  and  sufficient  machinery  and 
appliances  to  prevent  the  escaipe  of  fire  from  their  engine.  It  did  not  assume 
that  fire  lias  escaped  from  the  engine  upon  this  particular  occasion,  but,  in 
effect,  placed  that  matter  hypothetically  before  the  jury. 

The  fourteenth  assignment  of  error  complains  of  the  seventh  subdivision 
of  tlie  charge,  because  it  instructs  the  jury,  in  effect,  that,  if  the  company 
left  any  grass  or  weeds  or  other  combustibles  upon  Its  track,  that  of  itself 
was  negligence.  This  is  precisely  the  rule  as  laid  down  by  the  most  eminent 
text  writers,  and  gathered  from  the  great  weight  of  authority.  1  Thomp.  Neg. 
162;  Cooley,  Torts,  692;  Troader  v.  Railway  Co..  74  N.  C.  377;  Railroad  Co. 
y.  Chase,  11  Kan.  47;  Flynn  v.  Railroad  Co.,  40  Cal.  14.  The  court,  how- 
ever, in  this  case  required  that  the  combustibles  negligently  left  lying  along 
the  track  should  have  taken  fire  from  the  engine,  and  then  communicated  the 
flame  to  appellee's  grass,  before  the  appellant  could  be  made  liable.  It  did  not 
subject  it  to  damages  for  keying  combustible  matter  upon  the  track  if  that 
matter  had  nothing  to  do  with  communicating  the  fire  to  the  property  of  the 
appellee.  As  thus  qualified,  we  think  the  charge  was  in  line  with  the  weight 
of  authority,  and  that  the  court  properly  gave  it  to  the  jury. 

The  fifteenth  assignment  objects  to  the  eighth  subdivision  of  the  charge, 
which  is  as  follows:  *'If  you  find,  and  believe  from  the  evidence,  that  defend- 
ant company,  during  the  month  of  September,  1888,  or  at  any  time  within 
two  years  next  before  the  fifth  day  of  March,  1885,  by  its  agents,  servants,  or 
employes,  while  engaged  in  operating  its  engines  and  cars,  along  its  right  of 
way,  so  negligently  and  carelessly  managed  and  operated  their  engine  as  to 
set  fire  to  plaintiff^  s  said  grass  on  his  land^  *  «  *  then  the  defendant 
company  would  be  liable  for  whatever  damages,  if  any,  plaintiff  may  have 
suffered  thereby,  not  to  exceed  the  amount  claimed  by  him  in  his  said  peti- 
tion." The  objection  raised  to  this  charge  is  that  the  court  thereby  instructed 
the  jury  to  find  for  the  plaintiff  if  defendant,  in  operating  its  engines  and 
cars,  had  set  fire  to  his  grass;  but  it  is  clear  that  the  language  used  is  suscep- 
tible of  no  such  construction.  The  management  and  operating  of  the  engine 
and  cars  was  by  the  charge  required  to  have  been  negligent,  and  the  burning 
was  required  to  have  been  the  result  of  that  negligence  before  a  recovery  could 
be  had;  and  this  is  law  too  well  established  to  demand  discussion. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


MolLHSNNY  Go.  and  others  «.  Blitm  and  others. 
{Supremo  Cburt  qf  Texas,    April  26,  1887.) 

1.  Pbikcipal  and  Subbtt— Rblbask  of  Subbtt— Effbot. 

A  creditor  may  release  one  who  is  boaod  to  him  as  surety  without  releasing  the 
principal  debtor. 

2.  8amb— Patmbht  by  Sueety— Effect. 

Where  the  surety  pays  the  creditor  a  certain  sum  in  consideration  of  his  release, 
leaving  the  obligation  in  full  force  against  the  principal  debtor,  held^  that  the  cred- 
itor may  recover  the  full  amount  of  the  debt  from  the  principal,  and  is  not  obliged 
to  credit  the  amount  paid  by  the  surety. 

Appeal  from  Bell  county. 

Dupree  dk  MeCutoheon  and  Monteith  dk  Furman,  for  appeUants.  "No  coun- 
sel for  appellees. 

Gaines,  J.  The  Mountain  Home  Co-operative  Association,  a  private  cor- 
poration, made  a  deed  of  assignment  to  appellee  Wood  worth  for  the  benefit 
of  creditors.  Appellants,  and  appellees  L.  &  H.  Blum,  proved  up  claims 
against  the  insolvent  corporation,  which  were  duly  filed  with  the  assignee.  The 
property  having  been  administered,  and  a  dividend  declared,  this  suit  was 
brought  by  appellants  to  cancel  the  claim  of  appellees  the  Blums,  and  to  re- 
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strain  the  assignee  from  paying  over  the  dividend  set  apart  to  them.    This 
claim  was  a  promissory  note,  which  read  as  follows: 

"On  January  1,  1883,  we  promise  to  pay  to  the  oi'der  of  Leon  &  H.  Blum 
twenty-four  hundred  and  ni  nety  and  03-100  dollars,  at  their  office  in  Galveston, 
Texas,  with  excliange  and  interest  at  the  rate  of  8  per  cent,  per  annum  from 
date,  the  fourteenth  day  of  August,  A.  D.  1882. 

[Signed]  "  W.  S.  Jones,  Agent. 

"W,  T.  Reese. 

•*J.  F.  MoAninch. 

"A.  J.  Dallas. 

"E.  B.  Edwards. 

''Wright  &  Harrell. 

"J.  C.  Bell. 

••A.C.Stone." 
The  evidence  shows  that  the  note  was  given  for  a  debt  of  the  corporation, 
and  that  Jones,  who  signed  it  as  agent,  was  its  agent,  and  that  he  had  been 
accustomed  to  sign  for  it  as  such.  This  we  think  sufficient  to  prove  that 
the  note  was  the  debt  of  the  corporation,  and  that,  as  between  the  makers, 
the  corporation  was  the  principal  promisor  and  the  others  merely  its  sureties. 
But  it  is  contended  on  behalf  of  appellants  that  Leon  Sd  H.  Blum  released 
McAninch,  Dallas,  and  Wright  &  Harrell  from  the  note,  and  thereby  released 
its  claim  against  the  corporation.  The  facts  in  relation  to  that  matter  are 
these:  Leon  A  H.  Blum  brought  suit  on  the  note  and  attached  the  property 
of  the  sureties  last  named.  These  makers  paid  the  Blums  0600  in  cash,  and 
executed  to  them  their  promissory  note  for  $500,  in  consideration  of  a  discharge 
from  all  further  liability.  The  release  by  the  Blums  was  in  writing,  and  is 
as  follows: 

'* Received  from  J.  F.  McAninch,  A.  J.  Dallas,  and  Wright  &  Harrell,  of 
Mountain  Home,  Texas,  the  sum  of  (0600)  six  hundred  dollars  cash,  and  their 
note  for  (0500)  five  hundred  dollars,  due  October  1,  1888,  in  consideration  of 
which  we  agree  to  file  with  Sam  Wood  worth,  assignee  of  the  Mountain  Home 
Co-operative  Association,  a  certain  promissory  note  executed  by  above  par- 
ties, and  sundry  others,  August  14,  1882,  for  02,490.03,  and  due  at  Galves- 
ton, Texas,  January  1,  1883,  upon  which  they  are  guarantors.  In  considera- 
tion of  above  0600  cash  and  0500  note,  we  agree  to  release  said  McAninch, 
Dallas,  and  Wright  &  Harrell  from  any  and  all  liability  to  us  for  the  differ- 
ence between  the  amount  of  dividends  we  receive  on  said  02.490.03  note  from 
Sam  Wood  worth,  assignee,  and  the  amount  which  may  be  due  on  said  note. 
[Signed]  "Leon  &  H.  Blum." 

The  principles  laid  down  in  the  case  of  Bridges  v.  Phillips,  17  Tex.  128, 
are,  in  our  opinion,  decisive  of  the  question  presented  on  this  appeal.  It  is 
there  conceded  that,  as  between  joint  promisors,  who  are  principals,  a  tech- 
nical release  of  one  is  a  release  of  all.  In  a  joint  or  joint  and  several  con- 
tract, a  principal  who  pays  more  than  his  proportion  of  the  debt  has  a  right 
to  demand  a  contribution  from  the  other  promisors  who  are  not  sureties. 
Hence  a  release  of  one  and  not  of  the  others  would  deprive  the  latter  of  this 
right,  or  would  leave  the  former  linble  to  contribute,  which  would  be  incon- 
sistent with  the  release  itself.  This  must  be  the  fundamental  reason  of  the 
rule  that  the  release  of  one  is  the  release  of  all,  and  for  the  same  reason  the 
release  of  the  principal  is  a  discharge  of  the  surety.  But  as  to  the  principal, 
where  the  surety  is  released,  the  reason  ceases,  and  the  rule  itself  must  cease. 
The  principal  is  liable  for  the  entire  debt,  whether  the  surety  pays  it  or  not. 
If  the  surety  does  not  pay  it,  he  is  bound  to  the  creditor;  if  the  surety  does 
pay,  he  his  bound  to  remunerate  the  surety.  It  follows  that  the  liability  of 
the  principal  is  made  neither  more  nor  less  by  the  release  of  the  surety,  and 
that  no  reason  exists  why  the  latter  should  not  stipulate  for  his  discharge, 
and  leave  the  creditor  at  the  same  time  to  pursue  his  daim  against  the  prin- 
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cipal  for  the  entire  amount  of  the  original  debt.  Such  was  evident  by  the 
agreement  in  this  case.  The  stipulation  that  '*we  agree  to  release  said 
McAninch,  Dallas,  and  Wright  &  Harrell  from  any  and  all  liability  to  us  for 
the  difference  between  the  amounts  of  dividends  we  receive  on  said  $2,490.03 
note  from  Sam  Woodworth,  assignee,  and  the  amount  which  may  be  due  on 
said  note, "  plainly  shows  that  the  Blums  were  to  prove  up  the  claim  against 
the  assigned  estate,  and  were  to  receive  the  dividend  upon  the  entire  amount. 
It  was  distinctly  held  in  the  case  above  cited,  upon  a  very  similar  state  of 
facts,  that  the  release  of  the  sureties  did  not  release  the  principal,  and  it  fol- 
lows that  the  court  below  was  correct  in  so  holding  in  this  case. 

But  it  is  contended  that  the  amounts  paid,  and  promised  to  be  paid,  by  the 
sureties,  in  consideration  of  this  release,  should  have  been  credited  upon  the 
Blum  note.  But  what  we  have  already  said  disposes  of  this  question.  The 
sureties  only  stipulated  for  their  own  discharge,  and  evidently  contemplated 
that  the  Blums  should  prove  up  their  claim  against  the  corporation  for  its  en- 
tire amount.  They  undertook  to  pay  no  part  of  the  debt.  They  bought  their 
release,  and  received  it.  That  they  made  an  advantageous  bargain  is  shown 
by  the  fact  that  the  dividend  declared,  tog^her  with  amounts  paid  and  agreed 
to  be,  will  fall  far  short  of  satisfying  the  debt.  This  serves  to  iUustrate  the 
equity  of  the  rule  which  permits  the  surety  to  buy  his  discharge,  and  at  the 
same  time  to  leave  in  force  the  debt  against  his  principal. 

We  find  no  error  in  the  judgment,  in  so  far  as  it  awarded  to  appellees  Leon 
Sg  H.  Blum  the  entire  dividend  declared  by  the  assignee  in  their  favor,  and  it 
will  therefoie  be  affirmed. 


McAinnNGH  and  others  v.  Fbeemak. 
{Supreme  Court  of  Texas,    April  29,  1887.) 

1«  BouKDAaiBB— Patent— DEscBiPTioir. 

Where  the  defendant's  title  to  ft  certain  tract  of  land  depended  upon  whether  the 
land  was  included  in  plaintiffs  survey  or  not,  and  it  appeared  that,  if  the  bound- 
aries of  plaintiff's  lana  were  determined  according  to  the  course  and  distance  callod 
for  in  plaintiff's  patent,  the  tract  would  not  be  therein  included,  while  it  would 
if  the  boundaries  were  determined  according  to  certain  niarlced  comers  called 
for,  hddt  that  the  marked  corners  called  for  should  be  taken  as  the  true  corners,  and 
the  course  of  the  lines  thence  run  as  designated  in  the  field- notes  without  regard  to 
dblanoe.^ 

S.  Bvnnwo*— WwoHT— SuBViTOR. 

The  report  of  a  surveyor  appointed  by  the  court  is  entitled  to  no  more  weight, 
•8  evidence,  than  the  testimony  of  a  witness  who  knows  the  facts. 

Appeal  from  Bell  county. 

Goodrich  4&  Clarkson,  for  plaintiife  in  error.  W.  8.  Holman,  for  defend- 
ant in  error. 

Gainbb,  J.  The  plaintiff  in  the  court  below,  who  Is  defendant  in  error, 
brought  this  suit  against  defendants  below  for  the  recovery  of  a  tract  of  land 
described  in  his  petition.  The  cause  was  submitted  to  a  Jury,  and  resulted 
in  a  verdict  for  the  plaintiff,  and  defendants  below  now  bring  this  writ  of 
error.  The  plaintiff  below  claimed,  under  a  patent  to  Joseph  Washington, 
one-third  of  a  league,  and  the  defendants  under  a  survey  and  patent  in  the 
name  of  George  Allen.  The  case  presents  a  question  of  boundary.  The 
Washington  is  the  older  patent;  and,  if  it  embraces  the  land  covered  by  the 
AUen  survey,  plaintiff  showed  the  better  title.  At  the  time  the  Washington 
was  surveyed  and  patented  there  was  a  chain  of  surveys  on  Indian  creek  on 
the  south,  and  another  chain  of  surveys  on  Davis  creek  on  the  north,  leaving 
vacant  land  more  than  5,000  varas  wide  between  them.    Its  field-notes  call 
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for  the  Newell  Burveys  on  the  south,  and  the  Wells  and  White  surveys  on  the 
north.  No  question  is  raised  about  the  south  boundaries  of  the  survey,  or  any 
of  its  southern  corners.  But  beginning  at  its  south-east  corner,  and  running 
north,  19  east,  for  the  north-east  corner,  the  distance  called  for,  and  then 
running  the  other  lines  by  course  and  distance  only,  the  Allen  survey  is  not 
Included.  But  the  east  line  is  called  to  run  north,  19  east,  5,829  varas,  to  a 
mound  on  the  south  line  of  the  Jesse  White  survey;  but  a  line  so  run  passes 
some  600  varas  south  of  the  south-east.corner  of  the  White,  and  some  75  varas 
beyond  a  prolongation  of  the  south  line  of  that  survey.  The  next  call  is 
tlience  north,  71  west,  528  varas,  to  White's  south-west  comer;  but  this  cor- 
ner is  not  reached  either  by  the  course  or  distance  of  that  call,  the  distance 
called  for  being  1,000  varas  short.  The  next  call  is  ''thence  south,  19  west, 
1,280  varas,  to  J.  B.  Wells*  south-east  corner;"  but  the  distance  from  the 
south-west  corner  of  the  White  to  the  south-east  comer  of  the  Wells,  is  only 
905  varas.  The  field-notes  next  call  to  run  north,  71  west,  Newland's  north- 
east corner;  the  distance  to  that  corner  being  in  fact  only  about  62  varas. 
The  next  call  is  to  run  from  Newland's  nortli-east  corner  south,  19  west,  5,204 
varas,  to  Nowell's  line;  but  the  distance  between  that  comer  and  line  is  ac- 
tually 5,507  varas.  The  evidence  shows  that  all  the  corners  of  the  White  are 
marked  upon  the  ground.  The  south-west  and  north-east  corners  of  the  Wells 
are  also  marked.  The  surveyor  who  made  the  survey  of  the  Washington 
when  it  was  originally  located,  testified  that  it  was  an  office  survey^  and  the 
lines  were  not  actually  run  on  the  ground,  but  it  was  his  Intention  to  embrace 
the  land  lying  between  the  Indian-creek  surveys  at  the  one  end,  and  the 
Davis-creek  surveys  at  the  other. 

It  has  been  held  by  this  court  in  a  number  of  decisions  that  a  call  for  dis- 
tance, when  the  evidence  shows  the  Surveyor  actually  stopped  at  the  distance 
called  for,  will  prevail  over  a  call  for  an  unmarked  line  or  comer  of  a  survey 
in  the  prairie.  Castleman  v.  Fouton,  51  Tex.  84;  Oliver  v.  Mahoney^  61 
Tex.  610;  Gerald  v.  Freeman,  2  Tex.  Law  J.  744,  and  ante,  256.  (at  the 
present  term;)  McCoum  v.  Hill,  26  Tex.  359.  Plaintiffs  in  error  seek  to  ap- 
ply this  rule  to  the  present  case;  but  it  is  clearly  not  applicable  to  the  facts 
before  us.  Here  we  have  the  south-west  corner  of  the  White,  which  is  a  well- 
defined  comer,  called  for  as  the  more  northern  north-west  corner  of  the  sur- 
vey; and  in  the  absence  of  proof  that  an  actual  survey  was  made,  and  that 
the  corner  was  not  actually  reached,  but  was  called  for  by  mistake,  the  dis- 
tance must  be  made  to  yield  to  the  call  for  the  corner,  and  it  must  be  taken 
as  the  true  nortli-west  corner  of  the  survey  in  question.  The  proof  showing 
that  the  land  was  not  actually  surveyed,  but  merely  platted,  and  the  field- 
notes  made  in  the  surveyor's  c^ce,  and  the  b^inning  corner  (which,  in  this 
case,  is  upon  the  Nowell  survey  on  the  south)  being  of  no  greater  dignity 
than  any  other  corner,  we  can  see  no  greater  reason  for  disre^rding  the  caill 
for  the  White  corner  than  there  is  for  departing  from  those  at  the  other  end 
of  the  survey.  Distance  must  ordinarily  yield  both  to  course  and  marked 
lines  and  comers,  {Stafford  v.  King,  30  Tex.  258;)  and  hence,  in  our  opinion, 
the  boundaries  of  the  survey  in  question  at  its  north  end  must  be  determined 
by  taking  the  comers  of  the  Newland,  the  Wells,  and  White  surveys  as  called 
for  as  its  true  corners,  and  running  the  course  of  the  lines  as  designated  in 
the  field-notes  without  regard  to  the  distance.  The  north-east  comer  is  to  be 
established  by  a  prolongation  of  the  south  line  of  the  White  to  an  intersection 
with  the  east  line  of  the  survey  in  controversy.  The  lines  of  the  Washington 
survey,  so  established,  include  the  land  claimed  by  the  plaintiffs  in  error. 
The  charge  of  the  court  was  in  accordance  with  the  view  of  the  law  expressed 
in  this  opinion,  and  the  verdict  is  supported  by  the  evidence. 

There  is  nothing  in  the  point  that  D.  C.  Freeman,  under  whom  defendant 
in  error  claims,  surveyed  the  land  since  the  date  of  the  patent,  by  course  and 
distance,  beginning  on  the  Indian-creek  surveys^  thereby  leaving  out  tlie  land 
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•claimed  by  plaintiffo  in  error.  It  is  not  seen  that  this  deprived  him  of 
title  to  the  land  not  included  in  that  survey.  The  court  did  not  err  in  refus- 
ing to  charge  the  jury,  at  the  request  of  plaintiffs  in  error,  that  the  report 
of  the  surveyor  appointed  by  the  court  established  prima  facie  the  true  loca- 
tion of  the  surveys  in  controversy.  The  report  was  evidence;  but  we  are  of 
opinion  that  it  was  entitled  to  no  more  weight  than  the  testimony  of  a  wit- 
ness who  knew  the  same  facts.  To  single  it  out,  and  tell  the  jury  it  was 
prifnafaeie  evidence  of  the  boundaries  of  the  surveys,  was  calculated  to  give 
it  undue  importance,  and  thereby  mislead  them. 

There  is  a  motion  in  the  case  to  strike  out  the  statement  of  facts  upon  the 
ground  that  documents  are  copied  therein  at  length,  in  violation  of  the  rules 
of  this  court.  This  motion  was  taken  under  advisement,  to  be  disposed  of 
with  the  case.  The  statement  is  not  in  accordance  with  the  rules,  but  we 
•cannot  strike  it  out  on  this  ground.  It  would  perhaps  be  proper  to  tax  plain- 
tiffs in  error  with  the  costs  of  the  surplus  matter.  But  since  the  judgment 
will  be  affirmed,  and  plaintiffs  in  error  adjudged  to  pay  all  the  costs,  it  is  un- 
necessary to  consider  that  question. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

NOTE. 

MonamentB  goyern  conncs,  and  oonrseB  govern  distances,  in  a  surrey.  OOiA  v. 
Aaronson,  (N.  J.)  7  Atl.  Bep.  886.  Monuments  govern  courses  and  distances.  Beau- 
dry  V.  Doyle,  (Gal.)  8  Pac.  Kep.  694.  Ketes  and  bounds  control  courses  and  distances, 
Friend  v.  Friend,  (Md.)  1  Atl.  Rep.  866;  and  natural  landmarks  govern  magnetic  ones, 
Uronska  v.  Janke,  (Wis.)  28  N.  W.  Rep.  166;  but  courses  and  distances  will  not  be  made 
to  yield  to  an  unmarked  prairie,  itself  determinable  only  by  running  the  boundaries  of 
anoiber  survey  acoordine  to  connes  and  distances,  Gerald  v.  Freeman,  (Tex.)  ante,  256; 
and  marked  lines,  to  control,  must  be  shown  to  have  been  made  in  the  original  survey, 
Moore  v.  Whitoomb,  (Tex.)  jposf,  373.  A  reonirement  in  a  grant  that  the  boundary 
lines  shall  be  so  run  as  to  include  certain  cultivated  lands  is  a  call  for  a  natural  object 
that  will  control  courses  and  distances.   Clark  v.  Hiles,  (Tex.)  2  S.  W.  Rep.  356. 

In  a  description  of  real  estate  a  reference  to  lot  and  block,  according  to  a  recorded 
plat,  will  prevail  over  bounds,  courses,  and  distances  given,  where  the  former  has  greater 
certainty.  Coles  v.  Yorks,  (Minn.)  31  N.  W.  Rep.  353.  But,  in  a  case  of  variance  be- 
tween toe  recorded  plat  and  the  actual  survey,  the  lines  actually  run  and  marked  on 
the  ground  will  control,  and  as  to  a  nurchaser  are  conclusive,  Hoist  v.  Stritz,  (Neb.)  20 
N.  W.  Rep.  307 ;  and  oomeni  markea  by  stakes,  stones,  or  mounds  thrown  up  by  the 
government  snrv^ors  will  control  the  plats  or  field-notes  filed  in  the  government  land- 
ofHce.  Johnson  v.  Preston.  (Neb.)  4  N.  W.  Rep.  83;  Morrison  v.  Neff,  (Neb.)  20  N.  W. 
Rep.  264.  Also,  if  a  deed  refers  to  a  recorded  plat  of  a  survey,  the  stakes  and  mon- 
uments will  control.    Turnbull  v.  Schroeder,  (Minn.)  11  N.  W.  Rep.  147. 


8PRAOUE  and  others  v.  Haines. 

{Suprrme  Ootai  qf  Texas.    May  8,  1887.) 

1.  Frauds,  Statute  of— Sale  of  Land— Peefokmance. 

A  parol  contract  by  an  attorney  to  remove  a  cloud  from  the  title  to  lands,  and 
receive,  when  the  title  Is  cleared,  one-half  of  the  land  as  his  compensation,  is  within 
the  Texas  statute  of  frauds :  and  a  conveyance  of  the  land  in  pursuance  thereof  can- 
not be  enforced,  though  a  recovery  of  the  value  of  such  services,  and  of  the  money 
expended  by  the  attorney  in  the  suit  to  clear  the  title,  may  be  had.^ 

2.  IHFAKOY— ACTIOW— GUAEDIAE   AD  LiTEM. 

Where  infants  are  necessary  parties  to  a  suit,  service  of  process  on  them  is  essen- 
tial in  order  to  confer  jurisdiction  on  the  court,  and  to  authorize  the  appointment 
of  a  guardian  ad  Htem. 

Appeal  from  Coleman  county. 

'Respecting  the  part  performance  that  will  take  a  contract  for  the  sale  of  lands  out 
•of  the  statute  of  fVauds,  see  Brown  v.  Hoag,  (Minn .)  29  N.  W.  Rep.  139,  and  note.  Where 
a  contract  originally  within  the  statute  oi  frauds  has  been  performed  by  one  party,  and 
the  performance  accepted  by  the  other,  the  party  accepting  will  not  be  heard  to  plead 
{the  statute.    Walker  v.  Wilmington,  C.  A  A.  R.  Co.,  (8.  C.)  1 8.  B.  Rep.  ^O^Qgle 
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J.  O.  Randolph,  for  appellants,    ff.  T.  Sims,  for  appellee. 

Gainxs,  J.  Appellee  brought  this  salt  in  the  court  below  against  appel* 
lants  as  the  heirs  of  W.  P.  Sprague,  deceased,  and  alleged,  in  substance,  that 
appellants'  ancestor  employed  him  to  remove  clouds  from  the  title  to  the  lands 
described  in  the  petition,  and  agreed  to  convey  to  plaintiff,  when  such  serv- 
ices were  performed,  one-half  of  the  lands  to  which  the  title  was  made  clear. 
The  petition  averred  that  the  contract  was  by  parol,  and  that  the  plaintiff 
had  complied  with  the  agreement  on  his  part  by  clearing  up  the  title  to  an 
undivided  half  interest  in  the  land  described,  and  nrayed  for  a  specific  per- 
formance by  decreeing  to  him  one-half  of  the  said  W.  P.  Sprague*s  half  of  the- 
lands,  or  one-fourth  of  the  whole;  and,  in  case  that  this  could  not  be  done, 
that  plaintiff  should  have  judgment  for  the  value  of  his  services.  The  plain* 
tiff  recovered  a  judgment  in  the  court  below  for  an  undivided  one-fourth  of 
three  of  the  tracts  described  in  the  petition.  The  leading  question  presented 
by  the  record  is  whether  or  not  the  contract  declared  on  is  within  the  statute 
of  frauds. 

In  Anderson  v.  Potoers,  59  Tex.  213,  a  similar  agreement  was  upheld  as 
not  being  subject  to  the  rule  declared  in  that  statute;  but,  after  a  careful  con- 
sideration of  the  question,  we  are  of  the  opinion  that  the  correctness  of  the 
ruling,  as  applicable  to  the  facts  of  that  case,  cannot  be  maintained.  The 
court  there  say  that  ''the  title  was  neither  in  the  appellee  nor  her  husband, 
but  in  third  i>arties,  and  the  agreement  was  not  a  contract  for  the  sale  of 
the  real  estate,  but  was  an  agreement  for  its  recovery  for  her  by  the  ap- 
pellant, in  consideration  of  which  he  was  to  receive  a  certain  portion  of  the 
land  recovered. "  But,  if  the  appellee  in  that  case  had  no  title  to  the  land,  it 
is  not  seen  how  she  recovered  it  in  a  suit  in  a  court  of  Justice.  The  princi- 
ple invoked,  though,  as  we  think,  not  decisive  of  the  question  then  before  the 
court,  has  been  frequently  applied  by  this  court,  but  to  a  very  different  class 
of  cases.  A  contract  by  which  one  agrees  to  locate  a  land  certificate  belong- 
ing to  another  upon  public  domain,  and  to  obtain  a  patent  to  the  land  so  lo- 
cated, in  consideration  of  a  promise  of  the  latter  to  convey  him  a  part  of  the 
premises  when  the  title  is  obtained,  is  held  to  be  a  contract  for  the  Joint  ac- 
quisition of  land,  and  not  for  its  sale,  and  hence  not  within  the  statute  of 
frauds.  Gibbons  v.  Bdlf  45  Tex.  418;  Evans  v.  Hardeman,  15  Tex.  480; 
Watkins  v.  Qilkerson,  10  Tex.  840;  Smith  v.  Crosby,  47  Tex.  121.  So  an 
agreement  by  one  to  convey  to  another  one-half  of  the  land  the  former  should 
acquire  by  virtue  of  his  removal  from  another  state,  and  settlement  in  Pe- 
ters* colony,  in  consideration  of  the  latter's  moving  him  and  his  wife  to  this 
state,  was  held  to  be  enforceable,  though  not  in  writing.  Miller  v.  Rdberts, 
18  Tex.  16.  In  none  of  the  cases  cited  did  the  party  who  subsequently  ac- 
quired the  legal  title  by  patent  from  the  state  have  any  interest  in  the  land  at 
the  time  of  the  contract.  They  were  all  contracts  for  a  Joint  enterprise  to 
obtain  title  to  land,  in  which  the  one  party  contributed  his  right  to  acquire 
land  from  the  state,  and  the  other  his  services  in  furtherance  of  the  common 
undertaking.  The  words  '*any  contract  for  the  sale  of  real  estate,"  as  used 
in  the  statute,  include  every  agreement  by  which  one  promises  to  alienate 
an  existing  interest  in  land  upon  a  consideration  either  good  or  valuable.  It 
is  accordingly  held  in  a  number  of  cases  that  a  contract  to  convey  land  in  con- 
sideration of  labor  or  services  to  be  rendered,  is  within  the  statute.  DowUng 
V.  McKenney,  124  Mass.  478;  Baxter  v.  Kitch,  37  Ind.  554;  Burlingame  v. 
Burlingame,  7  Cin.  B.  92;  Helm  v.  Logan,  4  Bibb,  78;  Jack  v.  MoKee,  9 
Pa.  St.  285.  The  law  is  thus  stated  in  Browne  on  the  Statute  of  Frauds, 
(section  263:)  "The  effect  of  the  provision,  as  expounded  by  the  courts,  is  to 
render  unavailing  to  the  parties,  as  the  ground  of  a  claim,  any  jMirol  contract, 
in  whatever  shape  it  may  be  put,  by  which  either  of  them  is  to  part  with  real 
estate."    See,  also,  3  Pars.  Ck^nt.  (8d  Ed.)  38;  Wood,  St.  Frauds, 405.gf^  ill- 
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icen  V.  Rale,  1  Posey,  Unrep.  Gas.  318,  the  commissioners  of  appeal,  in  a  well- 
considered  opinion,  held  a  contract  identical  in  principle  to  that  under  con- 
sideration incapable  of  enforcement  because  it  was  not  in  writing. 

We  think  these  authorities  conclusive  upon  the  proposition  that  the  con- 
tract sued  upon  in  this  case  cannot  be  enforced.  If  the  facter  be  as  alleged 
in  plaintiff's  petition,  he  is  entitled  to  recover  for  his  money  expended,  and 
the  reasonable  value  of  his  services,  in  a  proper  proceeding  in  a  proper  forum. 
All  parties  live  in  the  state  of  Pennsylvania,  and  it  may  be  doubted  whether 
a  judgment  can  be  had  against  the  minors  without  personal  service  in  this 
state,  unless  an  attachment  be  sued  out  and  levied  upon  the  property  to  sat- 
isfy any  judgment  that  may  be  rendered.  The  widow  having  appeared  by 
counsel,  and  answered,  is  before  the  court  for  all  purposes.  No  question  of 
this  character  is  raised  in  the  case  before  us,  and  we  do  not  think  it  proper  to 
give  any  opinion  in  advance. 

It  is  to  be  remarked  that  the  petition  prays  citation  against  the  defendants, 
but  no  writs  or  service  appear  in  the  record.  The  service  of  process  upon  the 
minors  is  essential  in  order  to  confer  jurisdiction  upon  the  court,  and  to  au- 
thorize the  appointment  of  a  guardian  ad  litem.  The  record  upon  appeal 
-should  show  that  they  have  been  duly  served. 

The  other  questions  presented  in  appellants'  brief  may  not  arise  upon  an- 
other trial,  and  need  not  be  considered.  Because  the  court  below  erred  in 
giving  appellee  a  judgment  for  the  interest  sued  for  by  him  in  the  land,  the 
judgment  is  reversed,  and  the  cause  remanded. 


MooBB  and  Wife  v.  WmrooiSB. 

{Supreme  Court  of  Texas.    April  28,  1887.) 

BousDABin— SuBVBY— Mabkbo  Links. 

In  a  controversy  concerning  the  true  boundary  of  a  tract  of  land  which  bad  been 
surveyed  at  different  times  and  by  different  methods,  the  rule  that  marked  lines  shall 
control  in  establishing  the  boundary  does  not  prevail,  unless  it  is  shown  that  they 
were  made  upon  the  original  survey.^ 

Appeal  from  limestone  county. 

X.  /•  Farrar,  for  plaintiffs  in  error.  Burrow  d  Kinoaid,  for  defendant  in 
«rror. 

Gaincs,  J.  The  question  in  this  case  is  as  to  the  true  location  of  the  north 
tx>undary  line  of  the  Kichard  Butledge  league  of  land  in  Limestone  county. 
Appellants  claim  the  north  half  of  that  survey,  and  their  title  was  not  contro- 
verted in  the  court  below.  Appellee,  however,  acting  upon  the  theory  that  the 
land  in  controversy  is  not  included  in  the  Butledge  two-thirds  league,  but  is  va- 
cant, unappropriated  public  domain,  filed  acertificate  upon  it,  caused  it  to  be  sur- 
veyed, and  returned  the  deld-notes  to  the  general  land-office.  The  commissioner 
liaving  declined  to  issue  a  patent  to  him  on  the  ground  that  his  survey  seemed 
to  be  embraced  in  the  Butledge  grant,  he  brought  this  suit  in  order  to  deter- 
mine the  question.  The  Butledge  survey  is  in  a  square;  the  lines  varying 
30  deg.  from  the  cardinal  points  of  the  compass.  Appellee  contends  that  its 
true  north  boundary  is  parallel  to  and  some  722  varas  south,  80  east,  of  the 
north  line  claimed  by  appellants.  The  cause  having  been  tried  below  with- 
out a  jury,  the  court  found  that  the  tract  in  controversy  was  not  included  in 
the  Butledge  survey;  and  appellant  now  complains  that  this  finding  was 
against  the  weight  of  the  evidence. 

We  will  state  the  main  facts  established  by  the  testimony  which  bear  upon 
this  question.     The  field-notes  of  the  Butledge  grant  call  for  a  mesquite  tree 

■Respecting  the  rule  that  monumenlB  control  courses  and  distances,  see  McAnxiinch 
V.  Freeman,  ante^  369. 
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bearing  sonth,  5  east,  42  varas:  and  another  south,  15  east,  5  varas,  as  mark- 
ing its  north-west  corner;  and  the  evidence  shows  conclusively  that  at  noilli- 
west  comer  of  this  survey,  as  claimed  by  appellee,  was  found  a  mesquite 
with  surveyor's  marks  corresponding  with  the  former  call,  and  the  stump 
of  another  corresponding  in  like  manner  with  the  latter.  The  M.  Polk  sur- 
vey, which  adjoined  this  on  the  west,  called  also  for  mesquite  trees  at  its 
north-east  comer;  one  bearing  south,  5  east,  12  varas,  and  the  other  bearing 
south,  15  east,  5  varas,  being  the  same  as  the  calls  for  the  north-west  corner 
of  the  Rutledge,  except  as  to  the  distance  of  one  of  the  bearing  trees.  There 
were  witnesses  who  testified  that  these  corners  were  generally  understood  to 
be  the  same,  though  the  field-notes  of  the  liutledge  called  for  its  west  bound- 
ary line  as  running  from  its  north-west  comer,  and  passing  the  Polk  at  178 
varas.  It  was  also  shown  that  the  Harrison  York  survey  had  it^  south-west 
corner  on  the  north-west  line  of  the  Polk  at  1,500  varas  from  the  west  corner 
of  the  latter  survey;  that  one  of  the  corners  of  the  York  was  well  marked;, 
and  that,  fixing  from  that  its  south-east  corner,  and  running  north,  60  east, 
the  distance  as  called  for  in  the  field-notes  of  the  Polk,  so  as  to  reach  the  north- 
east corner  of  the  latter,  the  point  marked  by  the  mesquite  tree  and  stump 
were  reached.  The  same  point  was  reached  by  running  from  the  survey  lying 
south  of  the  Butledge,  and  notably  from  the  old  Bockett  survey,  the  north 
boundary  of  which  was  called  for  as  the  south  boundary  of  the  Butlege  in  its- 
original  field-notes.  Lines  run  from  the  liobinett  survey  along  the  bounda- 
ries of  intermediate  grants  adjoining  the  Butledge  at  its  north-east  corner 
also  led  to  the  same  result.  It  is  also  shown  that,  if  the  lines  of  the  Rutledge 
were  ran  as  claimed  by  appellants,  the  survey  would  confiict  with  the  Train- 
ery  on  the  west  and  the  Korton  on  the  north;  whereas,  if  they  were  run  as 
appellee  claims  they  should  be,  there  would  be  no  conflict.  Such  is  substan- 
tially the  case  made  by  the  plaintiff  in  the  court  below  in  order  to  show  that 
the  point  marked  by  the  mesquite  tree  and  stump  is  the  true  north-west  cor- 
ner of  the  Butledge  survey,  and  that  the  land  in  controversy  was  not  covered 
by  the  Butledge  patent.  The  strength  of  this  case  was,  however,  somewhat 
diminished  by  the  fact  that  lines  projected  from  this  corner,  as  called  for  in 
the  field-notes  of  the  survey,  run  through  timber,  and  yet  no  corresponding 
marks  were  found  upon  the  trees. 

Appellants*  case  was  based  mainly  upon  the  following  proof:  They  showed 
that  at  some  varas  west  of  the  north-west  comer  which  was  claimed  by  plain- 
tiff, a  line  was  found  marked  for  two  surveys;  one,  as  was  claimed,  corres- 
ponding in  age  with  the  Butledge;  the  other  more  recent,  corresponding  iO' 
age  with  the  Trainery,  which  had  taken  the  place  of  the  old  Polk  survey,  and 
called  to  have  its  east  line  coincident  with  west  line  of  the  Butledge.  They 
also  showed  that  a  marked  line  running  north,  60  cast,  was  found  upon  the 
ground,  which  they  claimed  was  the  south  boundary  of  the  hist-named  survey.. 
They  contend  that  these  lines  are  the  true  south  and  west  boundaries  of  the 
grant,  and  that,  by  projecting  them  to  their  point  of  intersection,  the  south- 
west corner  is  established.  Taking  this  as  the  true  corner,  and  running  norths 
30  east,  the  distance  called  for  in  the  field-notes,  the  land  in  controversy  is  in- 
cluded in  the  Butledge  patent.  Now,  it  is  contended  that,  these  being  marked 
lines,  thQ  court  below  erred  in  not  giving  them  a  controlling  effect  in  estab- 
lishing the  boundaries  of  the  survey;  and  the  rule  is  invoked  that  marked  lines- 
must  prevail  over  course  and  distance. 

If  it  had  been  shown  that  these  were  the  lines  originally  run  by  the  sur- 
veyor, this  would  have  established  the  south-west  comer  as  claimed  by  appel- 
lants. But  the  field-notes  of  the  adjacent  surveys,  which  were  put  in  evi- 
dence.  make  it  manifest  that  the  two  surveys  which  originally  bounded  the 
Butledge  on  the  west  and  south,  respectively,  were  abandoned,  and  others 
located  in  their  stead.  It  is  not  improbable,  therefore,  that  the  lines  upon 
which  appellants  rely,  may  have  been  run  in  locating  these  subsequent  sur- 
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yeys.  The  field-notes  of  the  Butledge  call  for  an  ash  38  inches  in  diameter^ 
north,  25  east,  7  varas;  and  another,  23  inches  in  diameter,  north,  37  east,  12 
yaras,  as  bearing  trees  at  its  south-west  corner;  and  in  like  manner  for  an  ash 
23  inches  in  diameter,  bearing  north,  37  east,  6  yaras,  and  an  elm  4  inches  in 
diameter,  bearing  south,  32  east,  8  yaras,  as  marking  its  south-east  corner. 
This  indicates  that  both  these  comers  were  in  localities  of  heavy  timber.  Yet 
the  witness  who  testifies  to  the  existence  of  the  marked  line  claimed  by  ap* 
pellants  as  the  south  boundary  of  the  suryey  also  testifies  that  it  terminates 
in  the  prairie,  and  that  there  is  no  timber  at  either  end.  This  tends  yery 
strongly,  if  not  conclusively,  to  show  that  this  is  not  the  true  south  line  of 
the  suryey.  Appellants'  case  mainly  depends  upon  establishing  the  south- 
west comer  by  this  line.  Since,  as  we  think,  they  haye  failed  to  show  that  this 
was  the  line  originally  run,  and  since  the  comers  made  by  its  extension  to  the 
east  and  west  boundaries  of  the  survey  could  not  have  been  marked  by  the 
natural  objects  called  for  in  the  field-notes,  their  theory  of  the  case  is  left 
without  a  substantial  support.  The  north-west  comer,  as  claimed  by  appel* 
lee,  is  marked  by  natur^  objects,  such  as  were  called  for  in  the  field-notes. 
This  is  also  identified  as  the  true  corner  by  running  the  connecting  lines  from 
neighboring  surveys  lying  in  three  different  directions  fiom  it.  Under  this 
state  of  the  evidence,  we  cannot  say  that  the  court  erred  in  finding  that  this 
is  the  true  north-west  corner  of  the  survey  in  question,  and  that  the  land  in 
controversy  lies  outside  of  that  survey,  and  was,  at  the  time  of  appellee's  loca- 
tion, unappropriated  public  domain. 

Bnt  it  is  also  contended  by  appellants  that  the  Judgment  in  favor  of  appel- 
lee ia  erroneous,  on  the  ground  that  the  land  in  controversy,  if  vacant,  was 
withdrawn  from  location  by  the  act  of  July  14, 1879.  But  appellants'  plea  of 
general  denial  and  not  guilty  were  stricken  out  by  the  court,  and  no  excep- 
tion was  taken.  They  filed  a  disclaimer  as  to  all  the  land  lying  outside  of  the 
Butledge  survey.  It  would  seem,  therefore,  as  to  the  vacant  land,  they  would 
not  be  permitted  to  controvert  appellee's  right.  But  the  land  located  by  ap- 
pellee consists  of  four  and  one-sixUi  labors,  approximately  737  acres;  and  the 
statute  which  appellants  rely  upon  only  prohibits  the  location  of  tracts  of  640 
acres  or  less,  except  in  certain  counties,  of  whicli  Limestone  county,  where 
this  land  is  situated,  is  not  one. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 


Proctor  v.  Wiloox,  Ex'r. 

{Supreme  Court  of  Texat.    May  3»  1887.) 

Nkw  Tbiai*— PRACTic»--OBiorwAL  Suit. 

When  an  attorney  fails  tu  promptly  present  a  statement  for  anew  trial  to  the 
jndge  before  whom  the  case  was  tried,  and  it  is  not  signed  and  filed  in  time  by  rea- 
son of  a  delay  in  the  mail  to  which  he  has  entrusted  it,  he  cannot  obtain  a  new  trial 
by  original  suit  for  that  purpose,  as  ordinary  prudence  demanded,  in  such  a  case, 
that  he  should  have  presented  the  statement  in  nerson,  or  by  attorney  or  messen- 
ger, and  not  trust  to  the  uncertainties  of  the  mail. 

Error  from  Bell  county. 

D.  JSr.  Hardy t  for  plaintiff  in  error.  Ruokevt  Harris  d  Saunders,  for  de- 
fendant in  error. 

GJlINE8»  J.  This  was  an  original  action  for  a  new  trial  instituted  in  the 
court  below  by  plaintiff  in  error  against  John  W.  Williamson,  the  testator  of 
defendant  in  error.  The  petition,  after  setting  forth  the  proceedings  of  the 
court  in  the  first  action,  the  evidence  adduced  upon  that  trial,  the  judgment 
in  favor  of  the  defendant,  Williamson,  and  the  overruling  of  a  motion  for  a 
new  trial,  alleged  that  10  days  were  allowed  for  making  up  a  statement  of 
facts;  but  that,  without  any  fault  on  part  of  plaintiff  or  her  counsel,  this  was 
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not  signed  by  the  judge  and  filed  until  the  time  had  expired.  The  circum^ 
stances  which  led  to  this  result  are  stated  in  detail  in  the  petition,  and  are  as 
follows:  The  trial  was  had  on  the  seventh  day  of  October,  1881,  and  the  mo- 
tion for  new  trial  was  overruled,  it  is  to  be  presumed  from  the  brief  of  counsel 
on  the  twenty-eighth  day  of  that  month,  which  was  the  last  day  of  the  term. 
It  is  alleged  tha^  after  the  motion  was  overruled,  counsel  for  defendant  was 
presented  with  a  statement  of  facts  prepared  by  the  attorney  for  plaintiff,  but 
refused  to  agree,  and  that  thereupon  the  order  for  the  10  days  was  granted; 
the  judge,  at  the  time,  telling  plaintiff's  counsel  that  he  would  be  at  Waco  on 
October  the  29th  and  80th,  and  after  that  would  be  atMarlin  until  November 
the  6th.  It  was  further  averred  that  ineffectual  attempts  were  made  to  pro- 
cure an  agreement  with  defendant's  attorneys  on  the  first  and  second  of  Novem- 
ber, and  that  on  the  third,  plaintiff's  counsel  mailed  his  statement  to  the  judge, 
directed  to  Marlin.  It  was  also  shown  that  there  were  daily  mails  between 
the  latter  town  and  Belton,  where  the  case  was  tried,  and  that  it  took  but  a 
day  for  the  mails  to  go  from  the  one  place  to  the  other.  It  was  further  alleged 
that  on  the  fifteenth  of  November  a  statement  of  facts  signed  by  the  judge  as 
of  the  date  of  the  twelfth  of  that  month  was  received  through  the  post-otfice, 
and  filed  the  next  day.  A  demurrer  was  sustained  to  the  petition  for  a  new 
trial,  and,  plaintiff  declining  to  amend,  the  cause  was  dismissed. 

We  do  not  feel  called  upon  to  decide  whether  an  original  petition  for  a  new 
trial  can  be  entertained  in  any  case  upon  the  ground  that  the  party  against 
whom  the  judgment  has  been  rendered  has  been  deprived,  without  any  fault 
on  his  part,  of  an  opportunity  fairly  to  present  his  case  upon  appealer  writ  of 
error  to  a  court  having  jurisdiction  to  revise  the  judgment  in  such  proceeding. 
We  have  found  no  case  where  such  a  bill  or  petition  has  been  held  good  ex- 
cept that  of  Oliver  v.  Pray,  4  Ohio,  175,  in  which  the  supreme  court  of  the 
state  of  Ohio  granted  a  new  trial  in  a  cause  in  which  judgment  had  been  ren- 
dered in  the  court  of  common  pleas.  But  we  infer  from  the  report  of  that 
case  that  the  supreme  court  had  both  original  jurisdiction  as  a  court  of  equity, 
and  appellate  jurisdiction  over  the  court  in  which  the  trial  was  originally  had. 
In  Overton  v.  Blum,  50  Tex.  417,  an  original  suit  for  new  trial  was  instituted 
upon  very  similar  grounds  to  those  upon  which  the  present  action  was  founded. 
The  relief  was  denied,  but  upon  the  ground  that  the  petition  did  not  show 
that  the  plaintiff  had  been  prejudiced  by  the  action  of  the  lower  court  upon 
the  first  trial.  But,  if  such  an  action  can  be  successfully  maintained  upon 
any  state  of  facts,  it  would  certainly  be  necessary  for  the  plaintiff  to  show 
that  he  had  not  been  deprived  of  his  right  to  properly  present  his  case  upon 
appeal  by  any  fault  on  his  part;  and  we  are  of  opinion  that,  after  a  judgment 
in  the  court  below,  the  party  desiring  to  appeal  should  be  held  to  the  strictest 
diligence  in  preparing  his  case  for  the  higher  court. 

In  the  case  before  us  three  weeks  elapsed  from  the  time  the  judgment  was 
rendered  until  the  motion  for  a  new  trial  was  overruled.  The  cause  had  been 
tried  by  the  judge,  and  the  overruling  of  the  motion  might  have  been  antici- 
pated. Nevertheless,  after  the  10  days  had  been  granted,  and  half  of  the  time 
had  elapsed,  plaintiff's  attorney  committed  to  the  mail  the  statement  which 
he  is  required  to  present  to  the  judge.  Is  this  proper  diligence?  We  think 
not.  But  it  also  appears  that  ordinarily,  if  the  statement  had  reached  the 
judge  in  due  course  of  mail,  an  answer,  if  requested,  might  have  been  had  on 
the  second  or  at  furthest  the  third  day;  so  that,  in  event  of  a  failure  to 
hear  from  the  judge,  other  steps  might  have  been  taken  to  secure  a  compliance 
with  the  law.  But  it  does  not  appear  that  any  such  answer  was  requested, 
Hnd  we  are  of  opinion  that,  in  a  matter  of  such  importance,  ordinary  prudence 
demanded  that  the  statement  should  have  been  presented  in  person,  or  by 
attorney  or  messenger,  and  not  intrusted  to  the  uncertainties  of  the  mail. 

In  Essex  Co,  v.  Berry,  2  Yt.  161,  which  was  a  suit  in  chancery 'for  relief 
against  a  judgment  by  default,  the  complainants  alleged,  among  other  things. 
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that  they  mailed  a  letter  in  due  time  to  their  attorney,  instructing  him  to  make 
their  defense,  which  by  some  miscarriage,  but  without  fault  on  their  part,  he 
fiiiled  to  receive,  and  that  they  were  thereby  prevented  from  putting  in  an  an- 
swer. Tills  was  held  not  to  have  been  proper  diligence.  The  court  there  say: 
''It  was  an  accident,  no  doubt,  that  the  letter  did  not  arrive  sooner,  and  just 
«uch  an  accident  as  common  prudence  would  have  guarded  against  by  send- 
ing an  agent." 

Because  the  petition  in  the  case  before  us  fails  to  show  the  proper  diligence 
•on  part  of  plaintiJS  in  the  effort  to  procure  a  statement  of  facts  within  the  time 
•ordered  by  law  and  the  order  of  court,  the  Judgment  sustaining  the  demurrer 
is  affirmed. 


Trammell  and  others  v.  Mount. 
{Supreme  OovH  qf  Texas.    May  3, 1887.) 

1.  Mbcrakio^s  Linr— Fob  What— Pbbpabatiov  op  Matkbxais. 

Under  the  mechanic's  lien  law  of  Texas  a  contractor  who  agrees  to  prepare  stone 
for  and  erect  the  walls  of  a  building  for  the  owner,  who  is  to  pay  him  In  install- 
ments therefor,  is  entitled  to  a' lien  on  the  building  and  land  for  stone  prepared  for 
the  building;,  but  never  delivered  on  the  premises,  nor  actually  used  in  its  constrno- 
tion,  when  the  owner  has  notified  him  that  he  oonld  not  comply  with  his  contract, 
and  be  is  compelled  to  cease  work. 

2.  SaJIB— PSIOBITY  OF  ClAIHB— ReOOBDZVO. 

Under  tlie  Texas  lien  law,  the  lien  of  a  mechanic,  though  not  fixed  before  record 
of  the  contract  or  bill  of  particulars,  when  it  is  fixed,  relates  back  to  the  time  when 
the  work  was  performed  or  the  material  furnished,  and  hence  takes  precedence  of 
all  claims  to  the  property  improved  which  have  been  fastened  upon  it  since  that 
time. 

Z,  8aMK-*F0BV0L08UBB— DlBFOSZTTOH  OF  PBOOBXM. 

Where  property  that  is  foreclosed  for  the  payment  of  a  mechanic's  lien  has  been 
previously  sold  under  altachment  nroceedings,  the  purchaser  at  the  attachment  sale 
will  be  entitled  to  the  surplus  of  the  proceeds  arising  firom  the  lien  sale,  in  prefer- 
ence to  the  owner  of  the  premises. 
4.  WrrwicsB— Swbabiho— OBJBonoK. 

Where  a  defendant  allows  a  witness  to  testily  without  being  sworn,  he  waives 
any  objection  to  his  evidenor  an  that  account,  and  cannot  obtain  a  new  trial  b^ 
cause  of  its  admission. 

Appeal  from  Howard  county. 

Cowan  db  Posey ^  S.  H,  CovHin,  and  9,  S.  Jones,  for  appellants.  Ko  counsel 
for  appellee. 

WnjJB,  G.  J.  The  appellee  sued  the  firm  of  Lawson,  Smith  &  Co.  to  re- 
liover  an  amount  alleged  to  be  due  him  on  account  of  a  contract,  in  which,  for 
41  specified  sum,  the  appellee  agreed  to  furnish  the  work  and  material  neces- 
sary to  build  for  the  appellants  four  stone  walls  of  a  house  of  dimensions  spec- 
ified in  the  contract.  He  also  prayed  for  the  foreclosure  of  a  mechanfc's  lien 
upon  the  improvements  made  by  him,  and  tlie  lots  upon  which  they  were 
situated.  The  firm  of  Thos.  Trammell  &  Co.  were  made  defendants  under  an 
allegation  that  they  claimed  some  kind  of  interest  in  the  property.  Judgment 
was  rendered  for  the  plaintiff  for  the  sum  of  $1,861.20,  and  foreclosing  a  lien 
upon  the  lots  and  premises  concerning  which  the  contract  was  made.  The 
aheriff  was  ordered  to  sell  these  as  under  execution;  satisfy  the  lien  and  costs 
out  of  the  proceeds  of  sale;  and  pay  the  remainder  to  the  defendants  Lawson, 
Smith  &  Co.  From  this  judgment  the  defendants  Thos.  Trammell  &  Co.  have 
appealed  to  this  court. 

The  facts  are:  Lawson,  Smith  &  Co.  entered  into  a  verbal  contract  with 
Mounts  in  which  the  latter  agreed  to  build  the  walls  of  a  stone  house  for  Law- 
son,  Smith  &  Co.,  furnishing  all  the  labor  and  material  necessary  for  that 
purpose, and  to  finish  the  work  in  90  days  from  January  12, 1874,  they  to  pay 
liim  therefor  $2,300  in  such  sums  as  he  might  need  from  time  to  time  to  cany 
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on  the  work,  and  the  remainder  at  its  completion.  Mount  commenced  work». 
and  had  provided  a  large  quantity  of  stone,  some  of  which  had  been  used  in 
building  the  walls,  and  the  remainder  fully  prepared  for  use  in  this  way,  when 
Lawson,  Smith  So  Go.  notified  him  that  they  were  unable  to  oompJy  with 
their  part  of  the  contract,  and  Mount  was  forced  to  quit  work.  This  was  on 
the  eighth  of  March,  1884,  and  on  the  eighteenth  of  the  same  month  Trammell 
&  Go.  had  an  attachment  levied  upon  the  lot  upon  which  the  stone  house  was 
in  the  course  of  being  built,  and  they  were  subsequently  sold  in  satisftotion 
of  the  attachment  lien,  and  bought  in  by  Trammell  &  Go.  On  the  twenty- 
fourth  of  March,  1884,  Mount  filed  with  the  county  derk,  and  had  recorded, 
a  bill  of  particulars  of  the  work  done  and  material  furnished  by  him,  and  its 
value,  and  had  a  duplicate  served  upon  the  defendants  Lawson,  Smith  &  Go. 
It  was  developed  by  the  evidence  that  about  400  perches  of  the  stone  included 
in  the  bill  of  particulars  did  not  enter  into  the  structure  of  the  walls,  and 
that  it  was  not  delivered  upon  the  premises;  but  that  it  was  prepared  for  use 
in  the  building,  and  left  one  mile  and  a  half  from  the  place  where*the  walls 
were  in  course  of  construction.  It  is  claimed  by  the  appellants  that  for  this 
material,  and  the  work  done  upon  it,  the  appellee  has  no  lien  upon  the  prem- 
ises. According  to  the  testimony,  the  work  done  upon  this  stone  cost  $1.50^ 
per  perch,  and  it  is  for  this  amount  that  the  lien  is  claimed.  Our  statute 
says  that  any  person  or  firm,  lumber  dealer,  artisan,  or  mechanic  who  may 
laborer  furnish  material  to  erect  any  house  or  improvement,  stiall  have  a  Ilea 
on  such  house,  etc.,  and  shall  have  a  lien  on  the  lot  or  lots  of  land  necessarily 
connected  therewith  to  secure  pa3rment  for  labor  done,  lumber,  material,  ma- 
chinery, or  fixtures  and  tools  furnished,  for  construction  or  repairs.  If,  there- 
fore, the  labor  on  the  stone  which  was  not  delivered  at  the  place  where  the 
walls  were  being  built  was  furnished  for  their  construction,  the  mechanic's 
lien  attached  to  the  property  subjected  to  it  by  the  judgment  below,  unless  it 
was  necessary  to  the  lien  that  this  stone  should  have  actually  entered  into  the- 
construction  of  the  walls. 

It  is  held  by  some  authorities  that  the  lien  cannot  exist  unless  the  material 
for  the  furnishing  of  which  it  is  sought  has  actually  gone  into  the  improvement 
of  the  property  for  which  it  was  intended,  (Hunter  v.  Blanchard,  18  III.  818; 
Taggard  v.  Bv/ckmore,  42  Me.  81;  SchiUenberg  v.  Prairie  Home  Inst.  Co., 
65  Mo.  295;)  by  others  it  is  held  that,  if  the  material  is  delivered  at  or  near  the- 
building,  it  is  sufficient,  {E$$linger  v.  Huebner,  22  Wis.  632;  Neilson  v.  lotoa 
B.  R.  Co.,  51  Iowa,  190,  1  N.  W.  Rep.  434;  Beckel  v.  Pettiorew,  6  Ohio  St. 
247;)  and  by  others  the  lien  is  upheld  though  the  material  be  not  delivered  at 
or  near  the  building,  and  never  enters  into  its  construction,  {Hinchman  v.. 
GraTutm,  2  Serg.  ft  R.  170,  and  authority  cited.)  We  are  inclined  to  adopt 
the  latter  view  in  cases  where  the  delivery  at  the  building  is  prevented  by  the 
act  or  direction  of  the  owner.  If  he  directs,  for  his  own  convenience,  that 
the  material  be  delivered  at  some  other  place,  or,  after  it  is  prepared,  and 
nothing  is  left  to  be  done  by  the  material-men  but  to  take  it  to  the  building 
spot,  the  owner  violates  his  contract  and  refuses  to  receive  it,  it  seems  that 
justice  dictates  that  through  his  own  conduct  the  owner  should  not  defeat  the- 
lien.  The  language  of  the  statute  does  not  require  such  a  delivery,  nor  does 
it  require  that  the  material  should  actually  enter  into  the  construction  of  the 
improvement.  To  furnish  materials  for  the  construction  of  a  house  and  to* 
furnish  materials  which  enter  into  its  construction  are  very  different  things. 
To  give  our  statute  the  latter  construction  is  to  strain  its  words  beyond  their 
usual  meaning,  and  this  should  not  be  done  for  the  purpose  of  depriving  me- 
chanics and  others  of  the  protection  which  the  statute  was  evidently  designed 
to  give  them.  We  rather  Incline  to  a  liberal  construction  in  their  favor.  We 
have  heretofore  held  that  a  delivery  to  the  owner,  no  matter  at  what  distance 
from  the  building,  transfers  the  title  to  the  material.  Fagan  v.  Boyle  fee- 
Machine  Co,,  65  Tex.  324.    It  gives  the  owner  of  the  building  complete  own^ 
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ership  and  control  over  it;  and  it  would  be  unjust  to  place  it  in  the  power  of 
the  person  to  whom  it  was  delivered  or  furnished  to  defeat  a  lien  upon  hi» 
property  through  his  own  wrong  in  appropriating  it  to  other  purposes  than 
those  for  which  it  had  been  furnished.  The  law  certainly  did  not  Intend  to 
leave  it  to  the  owner  to  say  wliether  the  material-man  should  have  his  lien  or 
not,  but  to  compel  the  lien  when  the  latter  had  done  all  that  was  required  of 
him,  though  the  owner  should  attempt  to  defeat  it. 

The  present  is  a  strong  case  in  favor  of  the  mechanic.  He  nuide  a  contract 
to  construct  the  stone  work  of  a  house  for  a  given  sum.  The  parties  with 
whom  he  contracted  failed  to  perform  their  part  of  the  contract,  and  forced 
him  to  quit  work.  Had  he  completed  the  work,  he  would  have  been  entitled 
to  the  full  sum  agreed  on,  and  to  enforce  a  lien  to  collect  it.  Under  the  law, 
when  compelled  to  desist  from  the  work,  he  was  entitled  to  a  pro  rata  re- 
covery. Why  should  he  not  enforce  his  lien  to  the  same  extent?  The  law- 
gave  him  a  lien  as  an  incident  to  the  contract.  Everything  that  he  did  in 
pursaance  of  that  contract  was  necessarily  done  towards  the  construction  of 
the  building,  and  as  necessarily  carried  with  it  a  right  to  the  lien.  In  the 
nature  of  things,  much  of  the  work  had  to  be  done  away  from  the  building. 
If  the  contractor  had  been  permitted  to  go  on  with  his  contract,  it  would  have 
entered  into  the  improvement  he  had  agreed  to  make.  If  forced  by  the  owners 
to  stop  before  he  could  place  the  work  in  the  building,  it  would  not  change 
its  character.  It  was  still  work  done  under  a  contract  for  constructing  the 
walls,  and  as  such  should  carry  with  it  a  lien  upon  the  building.  The  owner 
was  not  thereby  relieved  from  liability  to  pay  for  the  work  done,  and  his 
liability  under  the  contract  carried  with  it  the  mechanic's  lien.  AVe  think  the 
plaintiff  was  entitled  to  his  lien  for  all  work  done  up  to  the  time  Lawson, 
Smith  &  Co.  defaulted  in  their  contract,  including  the  work  done  upon  the 
stone  which  was  not  carried  to  the  premises  when  the  building  was  taking 
place.  This  ruling  leaves  the  ownership  of  the  stone  in  Lawson ,  Smith  &  Go.  ^ 
and  renders  it  subject  to  their  debts. 

There  is  nothing  in  the  objection  that  the  items  of  the  bill  of  particulars 
were  not  dated.  AH  had  dates  attached  to  them  except  one,  and  it  was  made 
apparent  by  the  bill  itself  that  this  was  done  during  the  continuance  of  the 
contract.  The  lien  of  a  mechanic,  though  not  fixed  before  record  of  the  con* 
tract  or  bill  of  particulars,  when  it  is  fixed,  relates  back  to  the  time  when  the 
work  was  performed  or  the  material  furnished,  and  hence  takes  precedence  of 
all  claims  to  the  property  improved  which  have  been  fastened  upon  it  since  that 
time.  This  is  the  effect  of  the  previous  decisions  of  this  court.  Huck  v. 
Gaylord,  50  Tex.  580;  Fagan  v.  BoyU  lee-Machine  Co.,  65  Tex.  331.  The 
registration  does  no  more  than  preserve  a  lien  which  exists  already. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial.  The  appel- 
lants allowed  the  witness  to  give  his  testimony  without  being  sworn,  and 
thereby  waived  any  objections  to  it  on  that  account. 

But  there  was  error  in  ordering  the  surplus  proceeds  over  and  above  enough 
to  satisfy  the  plaintiff's  debt  and  costs  to  be  paid  to  Lawson,  Smith  &  Co. 
The  appellants  were  the  owners  of  the  equity  of  redemption  by  reason  of  their 
purchase  at  the  attachment  sale,  and  as  such  entitled  to  that  portion  of  the 
proceeds  of  the  sale  which  represented  that  equity.  The  equities  of  the  plain- 
tiff and  the  appellants  were  before  the  court  for  adjustment,  and  it  should  have 
decreed  out  of  the  proceeds  of  sale  to  the  plaintiff  enough  to  pay  his  debt  and 
costs,  and  to  appellanis,  who  were  owners  of  the  property  subject  to  the  plain- 
tiff*s  lien,  whatever  balance  might  remain.  The  judgment  will  be  reformed,, 
at  the  costs  of  the  appellee,  so  as  to  decree  to  the  appellants  this  surplus  of  the- 
proceeds.    In  all  other  respects  it  is  affirmed. 
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Edwards  and  others  9.  Brown. 

(Supreme  Court  of  Texcu.    May  6,  1887.) 

1,  HU8BAin>  AND  WlFB—CoMMUNITY  PbOPEBTY— BONA  FiDB  PuECHASEB. 

In  Texas  the  interests  of  the  husband  and  wife  in  comniuuity  property  are  equal, 
whether  the  deed  be  taken  in  the  name  of  either  or  of  both.  But,  if  the  property 
be  in  the  name  of  the  husband  alone,  a  purchaser  under  him,  who  has  paid  yalue, 
without  actual  notice  of  the  wife's  intereat,  will  be  protected  against  her  claim,  or 
that  of  her  heirs. 

2.  Same— Divorce— Dkvisb. 

A  husband  obtained  a  divorce  fi'om  his  wife  without  having  the  community  prop- 
erty divided,  the  title  to  which  stood  in  his  name.  He  afterwards  married  a  second 
time,  and  at  his  death  devised  the  properly  to  his  second  wife.  Held,  that  a  pur- 
chaser from  her  for  value,  who  had  no  notice  of  the  existence  of  the  first  wife,  was 
entitled  to  the  property,  as  against  the  flrst  wife,  or  those  claiming  under  her. 

Appeal  from  Hill  county. 

B.  D.  Tarlton,  for  appellants.  Crqft  d  Blanding  and  Ivy  <&  Ivy^  for  ap- 
pellee. 

GAnnss,  J.  There  is  much  in  the  transcript  of  the  proceedings  in  the  court 
below  not  necessary  to  be  considered  in  disposing  of  this  case  in  this  court 
As  actually  tried,  it  was  a  suit  by  defendant  in  error  gainst  plaintiffs  in  er- 
ror for  the  recovery  of  an  undivided  one-half  interest  in  a  tract  of  land  con- 
sisting of  820  acres,  patented  to  Edward  W.  Brown  as  assignee  of  Justin  D. 
Price.  It  was  proved  on  the  trial  that  Edward  W.  Brown  and  Sarah  Brown, 
the  plaintiff  in  the  court  below,  were  married  in  1848,  and  were  divorced  in 
1862.  The  decree  of  divorce  made  no  disposition  whatever  of  their  property, 
eitbercommunity  or  separate.  The  Price  certificate  was  transferred  £0  the 
husband  in  1852,  and  the  patent  to  the  land  in  controversy  issued  to  him  in 
1854.  Edwaixi  Brown  married  again,  and  shortly  thereafter  died,  leaving  a 
will,  which  was  duly  probated,  by  which  he  devised  the  land  in  controversy 
to  bis  second  wife,  Mary  S.  Brown.  In  1867,  Mary  S.  Brown  married  one 
John  Haynes;  and  in  1871  they  conveyed  the  land  in  controversy  to  Victoria 
M.  Edwards,  who  was  then  the  wife  of  T.  C.  Edwards,  one  of  plaintiffs  in 
error.  Victoria  Edwards  died  before  the  institution  of  this  suit,  leaving 
plaintiffs  in  error  as  her  only  heirs.  Thomas  C.  Edwards  testified  that  he 
bought  the  land  from  Haynes  and  wife,  paying  for  it  with  his  wife's  money, 
and  believed  she  was  getting  a  good  title;  that  he  went  to  Wood  county, 
and  examined  the  will  of  E.  W.  Brown,  and  knew  nothing  of  Sarah  Brown 
or  her  claim  until  a  very  short  time  before  this  suit  was  brought.  The  court 
below,  in  its  conclusions  of  facts,  says  that  there  is  no  controversy  about  the 
facts  of  the  case,  which  is  equivalent  to  finding  that  Edwards'  testimony  is 
true;  but  found,  as  a  matter  of  law,  that  "Sarah  Brown's  right  in  the  land  is 
and  was  as  fully  recognized  by  law  as  that  of  E.  W.  Brown;"  that  "her title 
was  a  legal  title;"  and  hence  subsequent  purchasers  were  bound  to  take  no- 
tice, and  that  "they  cannot  be  innocent  purchasers  without  notice." 

In  this  conclusion  the  court  erred.  It  is  settled  law  in  this  state  that  the 
interests  of  the  husband  and  wife  in  the  community  property  are  equal, 
whether  the  deed  be  taken  in  the  name  of  either,  or  the  names  of  both,  ( VerU" 
mendi  v.  Hutchins,  48  Tex.  531;  Cooke  v.  Bremond,  27  Tex.  460;  Mitchell 
V.  Marr,  26  Tex.  330;  Higgina  v.  Johnson,  20  Tex.  389;)  and  there  are  do- 
cisions  of  our  courts  in  which  the  title  of  the  wife  or  of  her  heirs  in  the  com- 
mon estate,  held  in  the  name  of  the  husband,  is  denominated  a  legal  title, 
{Johnson  v.  Harrison,  48  Tex.  268;  Gamer  v.  Thompson,  1  Tex.  Law  Rev. 
286,)  But,  as  we  take  it,  by  this  must  be  meant  the  wife  or  her  heirs  have  ben- 
eficial title  in  fee-simple,  which,  save  as  to  the  husband's  power  of  manage- 
ment and  disposition  during  her  life,  and  power  to  seU  for  the  payment  of 
community  debts  after  her  death,  is  in  no  degree  subordinate  or  inferior  to 
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his  right.  The  legal  title  is  in  him  or  the  heir  of  him  who  Is  the  grantee  in 
the  face  of  the  conveyance,  although  another,  such,  for  example,  as  a  wife  or 
a  partner,  may  have  an  equal  interest  in  the  property  conveyed.  But  it  may 
be  further  remarked  that  it  does  not  follow  that,  because  one  may  have  the  legiil 
title,  another  may  not  acquire  a  superior  equity  as  a  bona  fide  purchaser. 
The  holder  of  the  legal  estate  by  an  unrecorded  deed  cannot  prevail  over  a  pur- 
chaser from  his  grantor,  who  has  paid  value  without  notice  of  the  unrecorded 
conveyance.  We  think,  therefore,  that  the  premises  upon  which  the  learned 
Judge  below  based  his  conclusion  of  law  upon  this  proposition  are  not  sound. 
It  may  be  that,  if  it  had  appeared  from  the  patent  that  it  Issued  to  E.  W. 
Brown  upon  a  certificate  granted  to  him  as  the  head  of  a  family,  this  would 
have  been  sufficient  to  put  a  purchaser  upon  inquiry  as  to  the  question  whether 
his  family  did  not  consist  in  part  of  a  wife;  but  the  fact  is  otherwise.  The 
patent  shows  that  it  issued  to  him  as  assignee  of  the  Price  certificate,  and 
there  is  nothing  upon  its  face  to  indicate  that,  at  the  time  he  acquired  his 
right,  he  was  other  than  a  single  man. 

The  remark  in  Qamer  v.  Tkompaon,  /lupraj — an  opinion  by  the  commissioners 
of  appAals,  adopted  by  this  court, — that  the  purchaser  must  take  notice  of  the 
title  papers  of  the  land  he  purchases,  our  marital  rights  laws,  the  existence  of 
the  vendor's  family,  and  their  rights  to  the  land,  was  not  called  for  in  the  de- 
cision of  that  case,  and  is  not  considered  authoritative  as  applied  to  a  case  like 
the  present*  where  there  is  nothing  in  the  conveyance  to  indicate  that  the 
grantor,  at  the  time  of  its  execution,  was  a  married  man.  If  a  vendee  is  to 
be  required  to  inquire  into  his  vendor's  family  history  in  order  to  ascertain 
whether  the  property  was  community  or  not,  why  should  he  not  be  held  to  in- 
quire into  his  business  history,  and  be  thus  affected  with  noticeof  secret  trusts 
on  behalf  of  partners  or  other  third  parties?  But  a  discussion  of  the  question 
is  no  longer  necessary.  Since  the  trial  of  this  case  in  the  court  below,  the 
precise  point  now  before  us  was,  after  elaborate  argument  on  both  sides,  thor- 
oughly considered  in  the  case  of  Hill  v.  Moore,  62  Tex.  610;  and  it  is  there 
held,  in  effect,  that,  if  the  property  be  in  the  name  of  the  husband  alone,  a 
purchaser  under  him  who  has  paid  value,  without  actual  notice  of  the  wife's- 
interest,  will  be  protected  against  her  claim,  or  that  of  her  heirs.  The  uncon- 
troverted  facts  in  this  case  being  that  Thomas  C.  Edwards  purchased  the  land 
in  controversy  for  his  wife,  and  with  her  money,  without  any  knowledge  of 
the  claim  of  defendant  in  error,  the  equity  of  the  heirs  of  Mrs.  Edwards  must 
prevail  over  that  of  Mrs.  Brown. 

The  judgment  will  accordingly  be  reversed,  and  rendered  in  favor  of  plain- 
tiffs in  error  for  the  hind  claimed  by  them  in  this  suit/ and  for  all  costs  both 
in  this  court  and  in  the  court  below. 


Mtab  9.  Snow  and  others. 
{Bupreme  Cknart  o/  Arkamat,    May  7,  1887.) 
Will— DivisB— Ebtate—Mobtqags. 

A  devise  to  A.,  subject  to  a  preceding  life-estate.  '*to  be  held  by  her  and  her  heirs 
to  her  sole  and  separate  use ;  *  *  *  at  her  deatii  all  the  same  to  go  to  her  bodily 
heirs,  should  she  leave  any,  but,  if  she  should  leave  none,  tiien ''  to  B.:  hdd,  in  any 
view,  not  to  vest  in  A.  such  an  estate  as  to  render  a  montage  given  by  her  in  her 
life-time  valid  as  against  her  children  after  her  death. 

Appeal  from  circuit  court,  Ouachita  county. 

H,  G,  Bunn,  for  appellant.    B.  W.  Johnson^  for  appellees. 

Ck>CKRiLi«,  C.  J.  This  is  an  action  of  ejectment,  and  the  question  is,  what 
estate  did  Pauline  White,  the  mother  of  the  appellees,  take  by  the  will  of  her 
father,  William  L.  Bradley,  made  in  1858?  He  devised  his  entire  estate  to 
his  wife  for  life,  and  after  her  death  provided  it  should  go  as  follow;3QQ[^ 
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*'My  step-son,  Ira  Nann,  to  have  one-fifth  of  the  entire  estate,  (except  of 
the  slaves,)  real,  personal,  and  mixed,  to  him  and  his  heirs,  forever;  but,  if 
he  should  die  without  direct  descendants,  then  the  whole  of  his  share  to  go 
to  my  two  daughters  and  their  direct  descendants,  that  is,  children  or  grand- 
children, to  be  held  in  the  same  manner,  as  to  sole  and  separate  use,  as  the 
shares  of  my  property  ttiat  I  herein  give  and  bequeath  to  them  respectively. 

**It€m  4.  It  is  my  will  that  my  daughter  Louisa  H.  Powder  shall  have  two- 
fifths  of  my  entire  estate,  real,  personal,  and  mixed,  other  tlian  slaves,  and 
she  shall  have  one-half  of  my  slaves,  to  have  and  to  hold  all  that  I  give  and 
bequeath  to  her  to  her  sole  and  separate  use,  not  subject  to  the  debts  or  con- 
tracts of  her  present  husband,  or  of  any  future  husband  she  may  hereafter 
marry,  and  at  her  death  all  the  same  to  go  to  her  bodily  heirs,  should  she  leave 
Any;  and,  if  she  should  leave  none,  then  the  whole  of  her  share  to  go  to  her 
sister,  Pauline,  to  be  held  by  her  and  her  bodily  heirs  in  the  same  manner  as 
the  property  I  herein  give  to  her. 

*'Item  4.  (2)  It  is  my  will  that  my  daughter  Pauline  L.  White  shall  have 
the  other  two-fifths  of  my  entire  estate,  except  slaves,  and  the  other  half  of 
all  my  slaves,  to  be  held  by  her  and  her  heirs  to  her  sole  and  separate  use, 
x^lear  from  and  not  subject  to  the  debts  or  contracts  of  any  husband  or  hus- 
bands that  she  may  hereafter  marry;  at  her  death  all  the  same  to  go  to  her 
l>odily  heirs,  should  she  leave  any,  but,  if  she  should  leave  none,  then  the 
same  to  go  to  her  sister,  Louisa,  and  her  bodily  heirs,  to  be  held  by  her  in  the 
;same  manner  as  the  property  I  herein  give  her." 

The  case  arises  under  the  last-quoted  item  of  the  will.  Pauline  White  in- 
termarried with  David  Snow,  and  in  March,  1881,  she  and  her  husband  exe- 
•cuted  a  mortgage,  with  power  of  sale,  upon  a  part  of  the  lands  she  took  un- 
der the  will.  She  died  in  October  of  the  same  year,  leaving  the  appellees,  her 
children;  and  in  1886  the  power  of  sale  was  executed,  and  the  appellant,  who 
w»is  the  mortgagee,  became  the  purchaser,  and  received  a  deed  to  the  mort- 
gaged premises.  The  action  was  brought  by  Pauline's  children  against  him 
for  the  possession. 

The  general  rule  is  that,  in  a  devise  of  lands  to  one  without  words  of  lim- 
itation, the  devisee  takes  an  estate  for  life  only,  but  the  intention  of  the  tes- 
tator to  give  a  fee  or  a  less  estate  may  be  gathered  from  any  part  of  the  will. 
King  v.  Ackerman,  2  Black,  408.  Thus  the  language,  ''it  is  my  will  that  my 
daughter  Pauline  shall  have  the  other  two-fifths  of  my  estate,"  if  standing 
alone,  would  have  created,  at  common  law  at  least,  an  estate  for  her  life  only, 
and  the  subsequent  words  "to  be  held  by  her  and  her  heirs,"  if  read  without 
reference  to  what  follows,  would  be  sufficient  to  vest  in  her  a  fee-simple  in 
remainder  after  her  mother's  life-estate.  But,  in  construing  the  words  of  a 
■devise,  the  whole  should  be  taken  together.  We  are  not  to  give  an  absolute 
technical  meaning  to  one  part  of  the  language,  and  then  reject  all  other  parts 
as  inconsistent  with  it.  As  the  former  may  be  enlarged,  so  it  may  be  re- 
strained and  qualified,  by  what  follows.    Sisson  v.  8eabury,  1  Sum.  212. 

Xow,  after  the  words  last  quoted,  which,  if  left  without  qualification,  would 
have  enlarged  the  life-estate  into  a  fee-simple  absolute,  the  testator  has  added: 
"At  her  death  [Pauline's]  all  the  same  to  go  to  her  bodily  heirs,  should  she 
leave  any,  but,  if  she  should  leave  none,"  then  over.  This  clause  in  effect 
defines  what  is  meant  by  the  preceding  use  of  the  word  "heirs,"  and  is  a  re- 
straint upon  its  general  application.  1  Washb.  Real  Prop.  *73,  §  26;  Hope 
V.  Taylor f  1  Burrows,  268.  The  term  "heirs  of  the  body"  has  an  appropriate 
technical  meaning,  as  words  of  limitation,  to  designate  heirs  in  succession, 
and  it  is  always  to  be  construed  in  that  sense  unless  the  context  shows  it  was 
intended  as  a  description  of  particular  persons.  SUson  v.  Seabury,  tupra; 
Moody  V.  Walker,  o  Ark.  147.  In  this  connection  it  is  said  in  Moody  v. 
Walker  that  "when  certain  terms  or  words  have  by  repeated  adjudication  re- 
•ceived  a  precise,  definite,  and  legal  construction,  if  the  testator  in-making  bis 
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vrUl  nses  snch  terms,  or  similar  expressions,  they  should  be  construed  accord- 
ing to  their  legal  effect;  for,  if  this  was  not  tlie  case,  titles  to  estates  would 
be  daily  unsetUed,  to  the  ruin  of  thousands."  The  learned  counsel  for  the 
appellant  concedes,  what  seems  to  be  inevitable  under  the  rule  announced  in 
Moody  Y.  Walker  and  the  cases  following  it,  (see  Denson  v.  Thompson,  19 
Ark.  66;  Watkins  v.  Quarles,  23  Ark.  179;  Slaughter  v.  Slaughter,  Id.  366,) 
that  an  indefinite  failure  of  issue  was  intended  by  the  testator  in  this  case. 

Testing  the  language  by  these  principles,  we  have  a  devise  to  Pauline  in 
fee,  with  remainder  over  upon  an  indefinite  failure  of  issue.  But  this,  under 
the  British  statute,  inevitably  created  an  estate  tail,  (4  Kent,  Comm.  *274, 
♦276;  2  Washb.  Real  Prop.  *264;  Moody  v.  Walker,  supra;  Doe  v.  Harvey, 
4  Bam.  &  C.  610,  10  E.  0.  L.  724;  Bells  v.  Gillespie,  5  Band.  273;  Trwin  v. 
Du/nwoody,  17  Serg.  &  B.  61;  Caskey  v.  Brewer,  Id.  441,)  which,  under  the 
statute  of  this  8tate»  vests  a  life-estate  in  the  tenant  in  tail,  with  remainder 
in  fee-simple  in  those  who  would  otherwise  take  the  estate  upon  the  death  of 
the  tenant.  Mansf .  Dig.  §§  643,  2522;  Horsley  v.  Hilhum,  44  Ark.  458. 
The  appellant's  grantor  or  mortgagor  was  therefore  only  a  tenant  for  life,  and 
ber  ooQveyance  could  not  confer  upon  him  the  right  of  possession  against  the 
remainder-men.  See,  also.  Chiles  v.  BarUeson,  21  Mo.  344;  BuUer  v.  Hues- 
tiSf  68  111.  594  The  rule  would  be  different,  as  has  been  frequently  announced 
by  this  ODurt,  if  the  title  to  the  personal  property  mentioned  were  in  question; 
for  language  which  would  create  an  estate  tail  in  lands  confers  the  absolute 
property  in  chattels.  Moody  v.  Walker  and  Arkansas  cases  supra.  The  stat- 
ute de  donis,  which  is  the  origin  <^  estates  tail,  and  which  was  enacted  in  aid 
<A  perpetuities,  applied  only  to  lands  and  tenements.  1  Washb.  Beal  I^p. 
♦74,  §  29. 

But  if  a  definite  failure  of  issue  was  intended  by  the  devise, — that  is,  that 
the  event  which  should  determine  the  estate  was  to  happen  in  the  life-time  of 
one  or  more  of  the  devisees, — ^it  would  not  aid  the  appellant's  case;  for, 
though  the  language  would  not  in  that  event  have  created  an  estate  tail,  yet 
it  would  not  vest  the  fee  with  absolute  power  of  disposal  in  the  first  takers. 
Its  legal  import  would,  in  that  case,  be  to  vest  in  them  an  estate  in  fee,  de- 
terminable upon  the  contingency  of  either  dying  without  issue  living  at  the 
time  of  his  or  her  death.  Richardson  v.  Noyes,  2  Mass.  56;  Van  Home  v. 
Campbell,  100  N.  Y.  287,  3  N.  E.  Hep.  316,  771;  BHttony.  Thornton,  112 
U.  8. 526,  5  Sup.  a.  Bep.  291;  Smith  v.  Brisson,  90  K.  C.  284;  Stones  v.  Ma- 
ney,  3  Tenn.  Ch.  731;  Abbott  v.  Essex  Co.,  18  How. 202;  Clark  v.  Stanftdd, 
38  Ark.  347.  Had  either  of  the  devisees  died  without  descendants,  the 
others,  if  a  definite  failure  of  Issue  was  meant,  would  have  taken  by  way  of 
ezecntofy  devise.  Moody  v.  Walker,  supra,  page  192,  and  cases  cited  supra. 
The  intention  to  benefit  the  descendants,  or  the  surviving  devisees  if  there 
should  be  na  descendants,  would  be  Incompatible  with  the  idea  of  vesting  in 
the  first  taker  the  power  of  disposal,  as  it  would  render  that  intention  inef- 
lectui^.  **The  cases  which  hold  that  an  unlimited  power  of  disposition  given 
to  the  first  taker  renders  an  executory  limitation  nugatory,  have  no  application 
to  such  a  case;  for,  in  that  view,  a  fee  could  never  be  limited  by  executory 
devise  upon  a  fee,  which  always  carries  the  power  of  disposition,  whereas 
this  is  one  of  the  characteristics  of  an  executory  devise."  Stones  v.  Maney, 
supra;  Moody  v.  Walker,  supra,  192.  But  Mrs.  Snow  died  leaving  heirs  of 
her  body,  and  not  until  then  did  the  fee  become  absolute.  In  any  view,  the 
title  of  the  appellant  failed  with  her  death,  and  the  judgment  is  right,  and 
•hould  be  affirmed.    It  is  so  ordered. 
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Watkins  v.  City  of  Eureka  Springs. 

(Supreme  Oowri  cf  Arkanaaa,    May  7,  1887.) 

Statutbs— Refbrbncx  to  Title— Constitdtional  Law. 

The  Arkansas  act  of  February  27, 1875,  providing  for  the  calling  in  of  their  float- 
ing indebtedness  by  counties,  cities,  and  towns,  provides,  in  section  4,  that  the  l.aw 
governing;  in  cases  where  counties  are  authorize  to  call  in  their  floating  indebted- 
ness shall  apply  and  govern  in  proceedings  had  by  counties,  cities,  or  towns.  Htld^ 
in  an  action  where  the  provision  of  the  law  as  to  counties,  barring  a  recover^f  if  the- 
holder  fails  to  present  his  claim,  was  invoked  as  a  defense,  that  the  section  violates- 
the  provision  of  the  constitution  that  '*  no  law  shall  be  revived  or  amended,  or  the' 
provisions  thereof  extended  or  conferred,  by  reference  to  its  title  only ;  but  so  much 
thereof  as  is  revived,  amended,  extended,  or  conferred,  shall  be  re-enacted  and  pub* 
Ibhed  at  length." 

Appeal  from  circuit  court,  Carroll  count7,  Western  district. 

O.  W.  Watkins  and  Joseph  M,  HUl,  for  appellant.    The  appellee  pro  te. 

CocKRiLL,  C.  J.  In  a  suit  by  Watkins  against  Eureka  Springs  upon  war- 
rants issued  by  the  city,  the  latter  answered,  in  effect,  that  the  remedy  uponr 
the  warrants  was  barred  because  the  holder  had  neglected  to  present  them  for 
reissue  in  compliance  with  an  ordinance  passed  by  the  city  council  for  that 
purpose.  A  demurrer  to  the  answer  was  overruled.  Judgment  was  rendered 
for  the  defendant,  and  Watkins  appealed. 

It  is  urged  that  the  statute  under  which  the  city  acted  in  calling  in  its  war- 
rants is  nugatory,  because,  it  is  said,  it  is  an  attempt  to  extend  the  provisions 
of  the  act  regulating  the  procedure  of  counties,  in  the  matter  of  calling  in* 
warrants,  to  cities,  without  re-enacting  the  provisions  of  that  act,  in  contra- 
vention of  the  following  provision  of  the  constitution,  viz. :  ''No  law  shall  be 
revived,  amended,  or  the  provisions  thereof  extended  or  conferred  by  refer- 
ence to  its  title  only,  but  so  much  thereof  as  is  revived,  amended,  extended 
or  conferred,  shall  be  re-enacted  and  published  at  length." 

The  act  of  February  27, 1875,  which  is  attacked  as  being  inoperative,  is  as 
follows,  viz.: 

"Section  1.  That  once  during  the  year  1875,  and  every  succeeding  year 
thereafter,  the  county  court  of  any  county,  or  municipal  authorities  of  any 
city  or  incorporated  town,  in  this  state,  may  call  in  the  outstanding  scrip  or 
warrants  of  said  county  or  floating  evidence  of  indebtedness  of  said  city  or- 
incorporated  town  for  the  purpose  of  canceling  and  reissuing  the  same. 

"Sec.  2.  That  the  law  governing  such  proceedings  in  a  county  shall  apply 
with  equal  force  to  cities  and  incorporated  towns.    The  council,  recorder, 
and  marshal,  shall  pei*form  the  duties  laid  down  for  the  county  coort,  the^- 
derk,  and  sheriff,  respectively. 

''Sec.  3.  That,  when  the  scrip  or  warrants  so  called  in  shall  be  presented^ 
to  the  court  or  council,  it  shall  be  the  duty  of  said  court  or  councO  to  thoroughly 
examine  the  same,  and  to  reject  all  such  evidences  of  indebtedness  as  in  their 
judgment  their  county,  city,  or  incorporated  town  is  not  justly  and  legally 
bound  to  pay,  subject  to  appeal  to  the  circuit  court. 

"Sec.  4.  That  the  law  now  in  force  governing  in  cases  where  counties* 
are  authorized  to  call  in  their  floating  indebtedness  shall  apply  and  govern  in 
proceedings  had  by  counties,  cities,  or  incorporated  towns."  MansE  Dig.  §§• 
1150-1153. 

There  is  nothing  in  the  constitutional  provision  upon  which  to  found  an  ob- 
jection to  the  first  and  third  provisions  of  the  act.  They  confer,  upon  cities, 
counties,  and  towns  alike,  the  power  to  call  in  their  outstanding  indebtedness 
in  direct  terms,  and  not  by  reference  to  another  act.  It  is  not  necessary  to 
consider  the  effect  of  the  act  in  undertaking  to  provide  an  appeal  from  a  city 
council  or  board  of  aldermen  to  the  circuit  court,  (see  Prairie  Co.  v.  Matthews, . 
46  Aik.  383,)  or  any  feature  of  the  act  not  falling  within  the  objection  made*. 
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The  second  section  adopts  the  method  of  procedure  provided  for  like  cases 
where  counties  are  concerned,  without  re-enacting  the  governing  provisions. 
We  are  not,  however,  prepared  to  assert  that,  when  a  new  right  is  conferred 
or  cause  of  action  given,  the  provision  of  the  constitution  quoted  requires  the 
whole  law  governing  the  remedy  to  be  re-enacted  in  order  to  enable  the  courts 
to  effect  its  enforcement.  And  we  see  no  reason  for  refusing  to  apply  the 
same  rule  to  special  proceedings  like  this.  To  prevent  that  kind  of  legislation 
could  not  have  been  within  the  mischief  the  provision  was  intended  to  remedy. 
It  could  not  have  been  the  intention  of  the  framers  of  the  constitution  to  put 
unreasonable  restraints  upon  the  power  of  legislation,  and  thus  unnecessarily 
embarrass  the  legislature  in  its  work.  Montgomery  Ass^n  v.  Robinson,  69 
Ala.  415;  Home  Ins.  Co.  v.  Taxing  District,  4  Lea,  644.  They  meant  only 
to  lay  a  restraint  upon  legislation  where  the  bill  was  presented  in  such  form 
that  the  legislator  could  not  determine  what  its  provisions  were  from  an  in- 
spection of  it.  What  is  not  within  the  mischief  is  not  within  the  inhibition. 
Every  intendment  is  to  be  indulged  in  favor  of  the  prerogative  of  the  legisla- 
tive branch  of  the  government.  A  doubt  of  its  powers  to  legislate  inures  to 
its  benefit.  The  language  of  the  provision  is  so  broad  that  a  literal  construc- 
tion would  hamper  legislation  almost  to  the  extent  of  prohibiting  it.  This 
was  adverted  to  in  Seoles  v.  State,  47  Ark.  476,  1  8.  W.  Rep.  769,  and  it  was 
there  ruled  that  a  repeal  of  the  exception  in  a  statute,  although  it  practically 
extended  the  operation  of  its  provisions  to  the  class  previously  excepted,  did 
not  render  it  necessary  tore-enact  the  general  provisions  in  order  to  continue 
them  in  force.  It  was  said  in  that  case:  "It  is  weU  settled  that  this  provis- 
ion does  not  make  it  necessary,  wlien  a  new  statute  is  passed,  that  all  prior 
laws  modified,  affected,  or  repealed,  in  part,  by  implication  by  it,  should  be 
re-enacted.  If  we  should  so  hold,  a  large  part  of  the  laws  would  have  to  be 
re-enacted  and  republished  at  every  session  of  the  legislature,  and  some  of 
them  many  times  over.  No  human  foresight  or  diligence  could  determine 
the  alteration  or  modification  that  would  be  effected  by  the  acts  of  a  single 
session.  *  *  *  It  is  the  reasonable  construction  the  provision  should  re- 
ceive, with  a  view  to  give  the  effect  intended  by  its  framers.'' 

The  fourth  section  of  the  act  undertakes,  however,  to  extend  the  positive 
provisions  of  the  law  applicable  to  calling  in  evidence  of  indebtedness  by 
counties,  to  cities  and  towns,  by  a  general  reference  to  the  prior  law.  The 
chief  and  most  effective  of  these  is  the  provision  barring  a  recovery  if  the 
holder  fails  to  present  the  evidence  of  his  debt  for  reissue.  Mansf .  Dig.  § 
1149.  Without  this  provision  the  act  is  of  little  practical  utility.  But  can 
the  operation  of  the  provision  be  extended,  or  the  power  given  by  it  cor^erred 
upon  cities,  by  a  general  reference  to  the  former  law  ?  We  apprehend  that 
it  was  just  this  sort  of  blind  legislation  the  constitution  intends  to  prohibit 
when  it  says  the  provisions  of  a  law  shall  not  be  "extended  or  conferred"  withr 
out  "re-enacting"  the  part  "extended  or  conferred. "  It  may  be  that  no  legis- 
lator was  misled  by  this  act,  or  failed  to  perceive  all  that  it  was  desired  it 
should  accomplish.  Of  that  we  have  no  means  of  judging.  It  is  suiUcient 
that  the  constitution  renders  such  an  effort  at  legislation  unavailing.  It  does 
not  permit  the  intelligent  duty  of  legislation  to  be  performed  like  the  devotions 
of  the  Christian,  who  was  content  to  point  to  the  lids  of  a  sealed  book  as 
containing  his  prayers  and  expressing  his  sentiments,  without  rehearsing 
them. 

As  Watkins  did  not  voluntarily  submit  his  warrants  to  the  city  counsel  for 
reissue,  they  were  not  authorized  to  do  anything  that  would  bar  a  recovery. 
The  answer  presented  no  defense.  The  demurrer  should  have  been  sustained. 
The  judgment  is  reversed,  and  the  cause  will  be  remanded,  with  instructions 
to  sustain  the  demurrer. 

v.4s.w.no.6 — 25  ^  , 
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Ekerlt  ai^  ofchan  o.  MoGeb. 

{Bujrrtma  Oouri  qf  TmM99ee,    May  4,  1887.) 

Husband  akd  Wif»— Wife's  Sspabatb  Bstatb— Chabgivo. 

All  that  is  necessary  to  charge  the  separate  estate  of  a  married  woman  witli  her 
contracts,  whether  oral  or  written,  is  tnat  there  should  be  an  express  promise  or 
engagement  to  create  such  charge  upon  the  separate  estate,  whether  real  or  per- 
sonal, and  that  the  method  in  which  such  promise  is  expressed  should  be  within 
the  express  or  implied  powers  of  the  instrument  creating  the  estate.  Tubitbt,  C. 
J.,  dissents. 

Appeal  from  chancery  court,  Shelby  county. 

Wm,  M,  Randolphs  for  complainants  in  error.  W,  2>.  WUkersan,  for  de- 
fendants in  error. 

FoLKES,  J.  This  case  presents  squarely  the  question ,  can  a  married  woman* 
possessed  of  a  separate  estate  in  personalty  and  realty,  make  a  valid  parol 
engagement  to  bind  and  charge  her  separate  estate  which  wiU  be  enforced  in 
equity  against  the  realty  so  held,  independent  of  any  considerations  of  bene- 
fit or  enlargement  of  her  separate  estate?  So  far  as  we  are  informed,  the 
question  as  here  put  has  never,  in  terms,  been  adjudged  in  this  state.  We 
have,  however,  adjudications  on  the  general  subject  of  charging  the  separate 
estate  of  married  women,  by  the  light  of  which  we  are  enabled  to  answer  in 
the  ai&nnative. 

To  charge  her  separate  estate  in  equity,  where  she  has  clearly  and  explicitly 

g^or  in  this  state  implication  will  not  suffice)  agreed  and  contracted  that 
shall  be  bound,  is  not  to  fix  a  lien  or  incumbrance  upon  the  property. 
There  is  nothing  in  the  mere  act  of  writing  to  charge  her  estate.  If  so,  in 
every  case  there  would  have  to  be  a  description  of  the  property  and  privy 
examination.  That  privy  examination  is  not  necessary  is  expressly  deter- 
mined in  Menees  v.  Johnaofif  12  Lea,  561,  and  again  in  Warren  v.  Freeman, 
1  Pickle,  — ,  8  S.  W.  Bep.  513.  In  the  latter  case.  Judge  Caldwell,  speak- 
ing for  the  court,  says:  *' Any  contract  which  will  authorize  a  court  of  equity 
to  subject  her  separate  personal  property  will  warrant  the  subjection  of  her 
lands  held  to  the  same  uses;  and  a  privy  examination  or  authentication  for 
registration  is  no  more  necessary  in  the  one  case  than  in  the  other,  and  is  not 
required  in  either."  In  that  case  the  charge  was  stipulated  in  the  face  of 
the  note,  but  for  goods  furnished  some  time  before  the  execution  thereof,  with 
no  description  of  the  property,  and  no  acknowledgment,  which  facts  were 
deemed  unimportant  to  the  conclusions  there  reached. 

In  (hoens  v.  Dickenson,  Craig  &  P.  48-54,  Lord  CoTtknham  says:  "The 
mistaken  notion  that  the  wife^s  contract  creates  an  equitable  lien  or  distinct 
charge  upon  her  separate  property  is  to  be  found  in  some  of  the  American 
decisions,  but  is  wholly  rejected  by  others.  This  notion  is  utterly  inconsist- 
ent with  the  well-settled  rules  concerning  the  extent  of  the  liability,  and  its 
enforcement.  If  there  were  a  lien,  it  would  follow  the  property  into  the 
hands  of  purchasers,  with  notice  from  the  wife."  Again,  be  says  in  the 
same  case:  "The  view  taken  of  the  matter  by  Lord  Thitblow  in  Hume 
v.  Tefiant  [1  Brown  Ch.  16]  is  correct.  According  to  that  view,  the  separate 
property  of  a  married  woman  being  a  creature  of  equity,  it  follows  that,  if 
she  has  the  power  to  deal  with  it,  she  has  the  other  power  incident  to  prop- 
erty in  general, — ^the  power  of  contracting  debts  to  be  paid  out  of  it;  and,  in- 
asmuch as  her  creditors  have  not  the  means  at  law  of  compelling  payment  of 
those  debts,  a  court  of  equity  takes  upon  itself  to  give  effect  to  them,  not  as 
personal  liabilities,  but  by  laying  hold  of  the  separate  property  as  the  only 
means  by  which  they  can  be  satisfied." 

What  has  been  so  often  said  in  the  books  about  the  exclusion  of  parol  proof 
of  an  agreement  or  understanding  to  charge  a  married  woman's  separate 
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estate  will  be  found  to  rest  entirely  upon  one  or  the  other  of  two  grounds, 
viz.:  First,  where  the  evidence  of  the  debt  or  contract  was  itself  in  writing. 
Of  course,  in  such  cases,  to  admit  parol  proof  to  show  an  agreement  or  en- 
gagement that  the  separate  estate  was  to  be  charged  with  the  debt  or  contract, 
would  contravene  the  elementary  rule  of  evidence  which  precludes  parol  proof 
offered  to  alter  or  enlarge  the  writing  entered  into  by  the  parties.  Such  were 
the  cases  of  Ragedale  v.  Qossett,  2  Lea,  786,  and  Jordan  v.  KeebUf  1  Pickle, 
— ,  3  S.  W.  Bep.  511,  and  other  cases  that  might  be  cited.  Second,  where 
the  instrument  creating  the  separate  estate  in  terms,  or  by  necessary  implica- 
tion, limits  the  potoer  of  disposition  in  such  manner  as  to  negative  the  idea  of 
a  parol  charge.  The' restraint  upon  anticipation,  when  inserted  in  the  instru- 
ment creating  the  separate  estate,  applies  to  the  wife's  contracts,  or,  more 
properly  speaking,  engagements,  as  well  as  to  her  alienations.  The  separate 
property,  therefore,  which  she  holds  subject  to  the  restraint  upon  alienation 
or  anticipation,  is  not  liable  for  any  contracts  or  engagements  which  she  may 
make.  8  Pom.  Eq.  §  1123;  Pike  v.  Fitzgibhon,  17  Ch.  Div.  464,  459,  462, 
463. 

We  do  not  believe  any  case  can  be  found  in  our  state  where  parol  proof  has 
been  rejected  or  held  insufficient  that  is  not  bottomed  on  one  or  the  other  of 
the  propositions  just  stated.  We  conclude,  therefore,  that  all  that  is  necessary 
to  charge  the  separate  estate  of  a  married  woman  with  her  engagements, 
whether  oral  or  written,  is  that  there  must  be  an  express  promise  or  engage- 
ment to  create  such  charge,  and  that  the  mefthod  in  which  such  engagement 
is  expressed  or  created  must  be  within  the  express  or  necessarily  implied  pow- 
ers of  the  instrument  creating  the  estate. 

In  the  case  at  bar  the  express  parol  contract  or  agreement  to  charge  her  es- 
tate is  explicit  in  its  terms,  and  clearly  proven;  and  there  Is  nothing  in  the 
terms  of  the  instrument  creating  the  separate  estate  which  imposes,  directly 
or  indirectly,  any  restrictions  upon  the  power  or  manner  of  disposition.  The 
instrument  creating  the  separate  estate  embraced  both  personal  and  real  prop- 
erty, both  of  which  were  in  being  at  the  time  the  contract  or  engagement  was 
made,  and  both  alike  referred  to  in  the  agreement.  As  we  have  seen,  there 
was  no  lien  upon  either, — nothing  to  prevent  the  married  woman  from  sub- 
sequently incumbering  either  or  both,  or  from  disposing  of  any  part  or  all  of 
either.  The  realty  alone  remains,  or  at  least  is  alone  sought  to  be  subjected 
here.  Whatever  portion  of  the  property  that  remains,  real  or  personal,  which 
she  held  at  the  time  of  entering  into  the  engagement,  and  is  included  in  the 
bill  as  filed,  (and  not  the  married  woman,  nor  any  particular  piece  of  her  sep- 
arate estate,)  is  tJie  debtor  in  the  equitable  proceedings  to  subject  the  same. 

That  she  may  be  overreached  by  false  swearing  of  the  party  with  whom  she 
trades,  is  not  sufficient  objection  to  holding  a  married  woman's  separate  prop- 
erty bound.  In  this  respect  her  property  is  in  no  more  jeopardy  than  is  the 
property  and  life  of  men,  nor  of  women  (if  sex  is  to  be  considered)  who  are 
feme  sole,  holding  a  general  estate.  The  latter  are  as  liable  to  be  made  the 
victims  of  perjury  as  the  former.  This  is  inherent  in  the  administration  of 
justice,  and  the  danger  is  more  imaginary  than  real;  for  with  an  opportu- 
nity of  being  a  witness  in  reply,  with  all  the  varied  tests  of  truth  to  be  ap- 
plied under  the  rules  of  evidence  and  of  practice,  the  danger  suggested  is  re- 
duced to  a  minimum,  and  is  shared  in  by  all  in  every  relation  of  life. 

Again,  where  is  the  warrant  of  law  for  demanding  that  such  engagements 
as  we  aie  now  considering  shall  be  in  writing?  For  the  courts  to  require  it 
now  would  seem  very  like  an  encroachment  upon  the  province  of  the  legisla- 
ture. Her  undertaking  is  a  contract  only  sub  modo.  It  is  only  an  equitable 
obligation  which  courts  of  equity  enforce  alone  against  her  property,  and  the 
courts  which  enforce  will  be  as  careful  to  protect.  We  are  unable  to  discover 
any  rule  of  law,  or  any  consideration  of  public  policy,  that  would  require  a 
hig7k/er  oT^ec  of  evidence  to  charge  the  property  of  a  married  w^nan  than  is 
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sufficient  to  bind  the  person  and  tlie  property  of  an  unmarried  woman,  hus- 
band's influence  and  domination  out  of  the  way.  Indeed,  she  is  an  unmarried 
woman,  as  to  her  separate  property,  in  the  character  of  cases  we  are  consid- 
ering. 

We  have  examined  Mr.  Pomeroy's  excellent  work  on  Equity  Jurisprudence, 
and  in  his  very  full  discussion  of  the  subject  of  charging  the  separate  estate 
of  married  women  we  find  nothing  militating  against  the  views  here  ex- 
pressed: while  in  Bispham's  Principles  of  Equity  (section  102)  we  find  this 
language  in  reference  thereto:  **This  liability  was  at  first  supposed  to  exist 
only  when  the  feme  had  executed  some  obligations  under  seal;  but  the  courts 
have  now  readied  the  conclusion  that  the  same  liability  exists  in  respect  of  a 
mere  verbal  engagement;"  citing  in  note  Picard  v.  ffine,  L.  R.  5  Ch.  274; 
Johnson  v.  GdUaghert  3  De  Gex,  F.  &  J.  494;  London  Bank  of  Australia 
V.  Lempriere,  L.  B.  4  P.  C.  672;  Murray  v.  Barlee,  3  Mylne  &  K.  209;  MaU 
thewman's  Case,  L.  B.  3  Eq.  781;  Shattock  v.  Shattock,  L.  R.  2  Eq.  182.— 
which  cases  we  have  not  now  the  means  of  examining,  but  doubt  not  they 
will  be  found  to  sustain  the  text  of  the  learned  author. 

Let  the  decree  be  affirmed,  with  costs. 

TtTRNEY,  C.  J.,  {dissenting.)  In  dissenting  to  the  majority  opinion  in  this 
case  I  will  add  to  the  reason  given  for  the  dissent  in  Warren  v.  Freeman, 
that,  if  the  undertaking  of  the  married  woman  created  a  charge  upon  her 
estate  in  any  sense,  that  charge  was  a  lien.  The  majority  opinion  takes  a 
distinction  between  the  terms  ** charge''  and  "lien,"  but  does  not  define  it. 
Bouvier  defines  *4ien"  to  be  "a  hold  or  claim  which  one  person  has  upon  the 
property  of  another  as  a  security  for  some  debt  or  charge. "  "Charge"  he  de- 
fines to  be  a  lien,  incumbrance,  or  claim  which  is  to  be  satisfied  out  of  the 
specific  thing  or  proceeds  thereof  to  which  it  applies.  Whitaker,  on  the  Law 
of  Liens,  says:  "In  every  case  in  which  property,  either  real  or  personal,  is 
charged  with  the  payment  of  a  debt  or  duty,  every  such  charge  may  be  denom- 
inated a  lien  on  the  property."  By  these  authorities  we  have  the  terms 
"charge"  and  "Uen"  used  synonymously. 

The  entire  court  is  of  opinion  that  the  agreement  of  the  married  woman 
does  not  bind  her  personalty;  that,  if  sued  for  the  debt  contracted  "on  the 
faith  of  her  separate  estate,"  her  coverture  is  a  complete  defense;  and  that 
the  only  remedy  is  by  a  proceeding  in  rem  to  subject  the  land.  This  being  so, 
it  naturally  and  of  course  follows  that  by  her  agreement  she  has,  under  the 
authorities  cited,  given  a  lien  upon  her  land  for  the  payment  of  her  debt;  that 
the  land  is  by  her  made  the  debtor, — a  hold  or  lien  upon  it  has  been  given  as 
security  for  a  debt  or  charge.  I  am  wholly  unable  to  see  by  what  reasoning 
the  conclusion  is  reached  that  the  estate  is  bound,  and  yet  there  is  no  lien.  It 
must  be  conceded  that  the  security  has  been  given.  Whether  that  security 
is  denominated  charge  or  lien  can,  in  my  opinion,  make  no  difference,  as 
in  the  use  of  either  the  property  is  subject  under  the  contract  of  the/cww  <?ot>- 
ert.  I  do  not  understand  that  technical  terms  at  this  day  are  of  much  value, 
where  the  intent  and  purpose  of  the  parties  is  clearly  ascertainable  from  the 
language  employed.  If,  in  law,  the  contract  binds  the  real  estate  of  the/eme, 
and  it  is  to  be  subjected  to  the  debt  because  of  her  contract,  it  must  be  so  be- 
cause she  has  incumbered  her  title,  and  in  this  instance  incumbered  it  by 
parol, — something  that  cannot  be  done  by  men  of  mature  years  or  unmarried 
women,  because  void  under  our  statute  of  frauds  and  perjuries.  This  is  the 
first  time  that  the  contract  of  a  married  woman  undertaking  to  "charge"  her 
separate  estate  by  parol  has  been  enforced. 

If  it  were  an  open  question,  I  would  not  consent  to  hold  a  contract  good 
which  was  not  formally  executed  and  acknowledged;  the  sales  of  land  by 
parol  being  voidable  at  the  election  of  either  party,  as  also  a  contract  to  sell. 
I  think  this  contract  should  be  so  declared  at  the  instance  of  the  married  wo* 
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man.  It  is  in  fact  a  contract  to  sell.  It  means,  if  the  debt  is  not  paid,  you 
may  sell  my  real  estate  for  its  payment.  The  bill  in  this  case  is  to  sell  land 
in  furtherance  of  a  pared  contract  that  it  shall  be  sold  on  the  happeninigf  of 
a  contingency,  viz.,  non-payment  of  a  debt  at  maturity.  Our  decree  is  to 
carry  out  the  parol  contract  of  the  wife,  who  was  inlaw  incapacitated  to  bind 
herself  at  all  for  the  debt,  and  under  our  statutes  not  capable  of  disposing  of 
her  lands,  except  by  solemn  deed  and  upon  privy  examination.  Here  she 
does  in  fact  dispose  of  her  realtestate  by  parol,  and,  it  may  be,  by  coercion  on 
the  part  of  her  husband.  So,  whether  we  call  her  agreement  to  buy  the  goods 
'*on  the  faith  of  separate  estate"  a  ''charge''  or  **lien,"  it  now  results  that 
she  has  contracted  a  parol  sale,  which  is  by  solemn  decree  ordered  to  be  exe- 
cuted, and  her  lands  sold.  The  purchaser  will  acquire  a  good  and  indefea- 
sible title  in  fee-simple  without  the  stroke  of  pen  and  ink  on  her  part  evidenc- 
ing any  contract  of  sale. 

I  do  not  agree  to  the  opinion  holding  that,  by  such  verbal  understanding, 
(if  she  is  to  be  bound  at  all,)  she  is  free  to  dispose  of  her  estate,  and  thus  de- 
feat the  creditors.  Certainly,  if  she  is  bound  at  all,  persons  who  have  notice 
of  her  undertaking  are  bound,  and  the  land  in  possession  of  a  purchaser  with' 
notice  is  "charged''  with  the  payment  of  the  debt.  Notice  of  its  existence  at 
the  time  of  the  purchase  affects  him  equally  with  his  vendor,  and  binds  him 
to  her  parol  undertaking  that  the  land  shall  be  sold  upon  the  failure  to  pay 
the  debt.  11  the  feme  die,  the  heir  or  devisee  takes  subject  to  the  charge, 
with  or  without  notice.  While  courts  and  lawyers  may  with  great  acuteness 
of  intellect  and  nicety  of  argument  undertake  to  prove  that  the  charge  upon 
the  land  is  not  a  lien  or  incumbrance,  they  are  completely  answered  by  a 
glance  from  cause  to  effect,  and  by  universal  truth,  that  no  strength  of  rea- 
son nor  power  of  mental  energy  can  overcome, — the  inexorable,  unyielding 
logicof  result  as  demonstrated  by  this  case;  for,  while  the  opinion  of  the  major- 
ity is  upon  the  idea  that  no  lien  exists,  yet,  in  substance  and  in  truth,  it  holds 
there  is,  and  directs  a  decree  for  the  sale  of  the  land  to  satisfy  it. 


Stoiier,  by  her  Next  Friend,  etc.,  v.  St.  Louis,  I.  M.  &  S.  By.  Co. 

{Sjtpreme  (hurt  of  Missouri,    May  16,  1887.) 

1.  Master  and  Sbbvant— Njbqligsncb  of  Mabtx»— Railboads. 

In  an  action  against  a  railroad  company  to  recover  for  the  death  of  a  fireman, 
caused  by  the  track  giving  wav  under  the  train  during  a  heavy  rain,  held,  that  the 
sudden  giving  way  or  the  track  was  prima  facie  evidence  of  negligence  in  its  con- 
struction, and  that,  the  evidence  as  to  whether  the  rain  was  an  extraordinary  one 
being  conflicting,  the  case  was  properly  sent  to  the  jury. 

2.  SaMI^— OOKTBIBUTORT  NbGUOBMOE. 

In  such  action  the  fact  that  the  fireman  and  engineer  were  warned  against  dan- 
ger from  water  in  the  nei^liborhoud  of  the  place  where  the  accident  occurred,  it 
appearing,  however,  that  a  long  train  passed  safely  over  the  track  shortly  before 
their  train,  held  to  be,  at  most,  only  evidence  of  contributory  negligence  for  the  con- 
sideration of the jury. 

3.  NbGLIOBHCB— EVXDENOB— COMPBTENOY. 

In  an  action  against  a  railroad  company  to  recover  damages  for  its  negligenoe 
which  resulted  in  the  death  of  plaintitiC^s  father,  evidence  of  the  condition  of  the 
track  at  the  place  of  the  accident  more  than  three  years  after  it  happened,  is  inad- 
missible. 

4.  Same— Death  of  pABEirr— Damaobb. 

In  an  action  brought  by  a  child  against  a  railroad  company  to  recover  damages 
for  its  father's  death,  which  was  alleged  to  have  been  canaed  by  the  negligence  of 
the  company,  the  jurj^  are  not  confined,  in  settling  their  yerdict,  to  nominal  dam- 
ages, although  plaintiffs  evidence  does  not  show  what  the  earnings  oftbe  father 
were  at  the  time  of  his  death.  The  loss  of  a  parent's  care  in  the  education,  main- 
tenance, and  pecuniary  support  of  the  child  have,  in  addition  to  their  moral  value, 
Au  appreciable  pecuniary  value,  which  the  jury  may  consider. 
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6.  Damaobb— ExsicpLABT— Imntuonov. 

In  an  action  against  a  railroad  company  to  recover  for  the  death  of  a  fireman 
caused  by  an  insufficient  culvert,  and  consequent  washing  away  of  the  track,  where 
there  was  neither  allegation  nor  proof  of  malicious,  wanton,  or  gross  negligence, 
or  of  any  aggravatina  circumstances,  Aefd,  that  the  Jurr  were  not  at  liberty  to  award 
vindictive  or  exemplary  damages ;  and  an  instruction  inviting  them  to  consider  any 
aggravatinic  circumstances  in  the  evidence  was  erroneous.  ' 

Appeal  from  St.  Louis  court  of  appeals. 

A.  B.  Taylor  and  P.  Leahy,  for  respondent.  T.  /•  Portis  and  Bennet 
Pike,  for  appellant. 

Ray,  J.  Bertha  Stoher,  an  infant,  brings  this  suit  by  her  next  friend  in  the 
circuit  court  of  the  oity  of  St.  Louis,  to  recover  damages  for  the  death  of  her 
father,  Nicholas  Stoher,  who  was  killed  by  the  derailment  of  a  passenger  train  on 
the  railroad  of  defendant,  near  Bismarck,  Missouri,  while  he  was  acting  as 
fireman  upon  the  engine  then  drawing  said  passenger  train.  Upon  atrial  of  the 
cause  plaintiff  had  judgment  for  damages  in  the  sum  of  $5,000,  from  which 
the  defendant  appealed  to  the  St.  Louis  court  of  appeals,  where  the  judgment 
was  affirmed,  pro  forma,  from  which  the  case  was  appealed  to  this  court 
None  of  the  witnesses  testifying  in  the  cause  seemed  to  have  been  present 
when  the  cars  were  overturned,  and  the  father  of  the  Infant  plaintiff  killed. 
The  railroad  track  at  this  place  was  "an  embankment  about  a  foot  high,  com- 
posed mostly  of  rock  and  gravel,  and  built  on  the  solid  rock."  At  a  distance 
from  the  place  of  the  accident,  variously  estimated  by  the  witnesses  at  from  600 
or  700  to  1,000  feet,  there  was  a  culvert  passing  through  the  railroad  bed  de- 
signed and  intended  to  cany  off  the  water  that  fell  and  accumulated  during 
rains  in  the  basin  situated  on  the  eastern  side  of  the  railroad .  This  culvert  was  a 
double-box  culvert,  each  opening  four  feet  by  four,  and  together  with  the 
railroad  had  been  constructed  and  in  use  for  a  number  of  years.  During  the 
night  of  May  9,  1880,  there  had  been  a  rain-storm,  and  the  water  had  accu- 
mulated in  this  basin,  and  so  washed  the  railroad  track  and  weakened  the 
embankment  that  the  same  gave  way  under  the  engine  passing  along  there 
at  about  8:30  o'clock  at  night,  which  said  engine  was  thrown  from  the  track, 
and  the  said  Nicholas  Stoher,  iireman  as  aforesaid,  was  then  and  there  killed. 

The  petition,  so  far  as  material,  sets  forth  the  grounds  of  recovery,  in  sub- 
stance, "that  said  deceased  was  not  guilty  of  any  negligence  that  directly  con- 
tributed to  cause  said  injuries  and  his  death,  but  that  the  same  was  wholly 
caused  by  the  negligence  of  defendant  and  its  agents  in  falling  to  keep  its 
track  in  repair,  and  in  a  suitable  condition  for  the  passage  of  its  engines  and 
trains  of  cars  along  and  over  its  said  truck;  that,  at  the  place  where  said  en- 
gine was  thrown  from  the  track,  said  track  was  out  of  repair,  and  was  in  a 
defective  and  dangerous  condition,  and  unsafe  for  the  passage  of  engines  and 
cars  over  same;  that  said  track,  at  said  point,  was  so  defectively  and  n^li- 
gently  constructed  that  it  obstructed  the  natural  flow  and  drain  of  water,  and 
did  not  allow  said  water  an  outlet;  that,  by  reason  of  said  obstruction  and 
want  of  outlet  from  rain  or  other  causes,  the  water  would  dam  up  and  over 
said  track,  thus  rendering  the  same  defective,  and  unsuitable  for  the  pas- 
sage of  engines  and  cars  on  said  track;  that,  at  the  time  said  engine  was 
thrown  from  said  track,  the  water,  by  reason  of  the  said  defective  structure 
and  condition  of  said  track,  had  accumulated  against  and  upon  said  track,  and 
washed  the  soil  from  said  track,  so  that,  when  said  engine  went  upon  that 
portion  of  said  track,  it  gave  way,  and  said  engine  was  thrown  from  the  track, 
and  killed  said  Nicholas  Stoher,  as  aforesaid,  without  fault  upon  his  part;  and 
the  plaintiff,  who  is  a  minor  of  about  the  age  of  eleven  months,  was  the  only 
child  of  said  Nicfaohis  Stoher  at  the  time  of  his  death;  that  no  action  for 
damages  was  ever  begun  by  the  widow  of  said  Nicholas  Stoher;  that,  by  the 
statute  in  such  cases  provided,  a  cause  of  action  has  accrued  to  the  plaintiff; 
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that,  by  reaBon  of  the  death  of  her  father,  the  plaintiff  was  and  is  damaged  in 
the  sum  of  •5,000,  for  which  she  demands  Judgment.** 

The  answer  of  the  defendant  denied  the  allegations  of  the  petition,  except 
as  therein  afterwards  admitted,  and  then  set  up  that  on  and  long  prior  to  said 
MajSth  said  Stoher  had  been  a  fireman  in  its  employ,  aocostomed  for  several 
years  to  ran  on  and  over  said  portion  of  its  railroad;  ''that  said  track,  prior 
to  and  np  to  the  date  of  the  accident,  was  well  and  sldUf  ally  built  and  con- 
structed, and  was  in  a  state  of  good  repair,  as  was  well  known  to  said  Stoher; 
that,  a  few  minutes  prior  to  the  accident,  a  sudden,  violent^  extraordinary, 
and  unprecedented  rain-storm  prevailed  at  and  near  the  place  of  the  accident, 
in  and  during  which  an  amount  of  rain  fell  to  an  extent  previously  unknown 
in  that  part  of  the  country,  by  reason  of  which,  and  of  wood  and  stones  thrown 
against  it,  the  said  track,  at  the  place  or  point  where  said  Stoher  was  killed, 
was  moved  and  gave  way,  and  not  on  account  of  any  defect  or  want  of 
strength  to  withstand  all  ordinary  or  usual  rain-storms  or  freshets  occurring 
at  said  place;  that  said  track  was  amply  sufficient  to  withstand  the  flow  or 
fall  of  water  caused  by  ordinary  and  usual  rain-storms  that  could  be  reasona- 
bly expected  to  occur  at  said  point,  and  had  withstood  all  rain-ftdls  occurring 
therewith  for  more  than  20  years  prior  to  the  happening  of  said  accident ;  that 
said  Stoher  and  one  Charles  McFherson,  who  was  engineer  of  the  locomotive 
upon  which  said  Stoher  was  fireman,  knew  of  the  storm  that  prevailed  and 
was  prevailing  at  the  time  of  the  accident  by  which  said  Stoher  was  killed, 
and  that  it  was  the  duty  of  the  said  Stoher  and  the  said  McFherson  to  take  all 
needful  precautions  against  the  effects  of  the  same;  that  there  was  no  time 
after  the  faUing  of  the  rain  aforesaid,  and  before  the  happening  of  the  acci- 
dent, for  defendant's  section-men  or  track-repairers  to  go  over  uid  ascertain 
the  condition  of  the  said  track,  as  Stoher  and  McFherson  well  knew;  and  that 
whatever  negligence  there  was  in  running  the  engine  and  cars  at  said  time 
and  place  was  their  negligence,  and  that  the  injury  and  death  of  said  Stoher 
was  the  direct  result  ot  his  own  negligence  and  that  of  his  co-employe." 

The  evidence  seems  to  be  somewhat  conflicting  as  to  the  extent  and  char- 
acter of  the  rain-storm  during  that  night,  and  whether  the  same  was  extra- 
ordinaiy  or  merely  severe  and  unusual,  but  such  as  had  previously  occurred 
in  the  i^on.  So  we  think  was  the  evidence  as  to  the  amount  of  the  drain- 
age basin  and  territory  for  which  the  culvert  in  question  was  provided  as  the 
outlet,  and  also  the  evidence  in  respect  to  the  condition  of  said  culvert,  and 
its  sufficiency  at  that  time  to  carry  off  the  waters  naturally  collecting  at  that 
point  during  very  severe  and  heavy  rains.  Whether  proper  care  has  been 
used  in  the  construction  of  the  railroad  is,  in  general,  a  question  of  fact,  and 
the  sudden  giving  away  of  a  part  of  the  structure  is,  if  unexplained,  some 
evidence  of  negligence  in  its  construction.  Shear.  &  B.  Neg.  §  448.  A  rail- 
road company  is  bound  to  use  reasonable  care  in  constructing  and  maintain- 
ing its  track  and  road-bed  in  such  condition  as  to  make  the  same  reasonably 
secure  for  the  use  of  passengers  ajid  employes,  and  is  bound  to  use  like  cate 
in  providing  sufficient  culverts  for  the  escape  of  water  collected  and  accumu- 
lated by  its  embankments  and  excavations.    Shear.  &  B.  Neg.  (8d  Ed.)  §  444. 

As  to  the  alleged  negligence  of  said  engineer  and  fireman  set  up  in  the  an- 
swer, it  Is  perhaps  sufficient  to  say  that  no  one,  whether  passenger  or  em- 
ploye on  that  train,  testified  as  a  witness  in  the  cause,  and  that  there  is  no 
proof  In  the  record  as  to  what  their  conduct,  or  that  of  either  of  them,  was  as 
to  the  running  and  management  of  the  said  train  at  that  time.  The  witness 
Bowland,  it  is  true,  testified  that  on  the  night  of  the  storm  and  accident, 
he  heard  at  Bismarck  a  conversation  going  on  between  the  raUroad  men 
standing  around  the  register  in  the  office,  McFherson  among  them ;  that  Mc- 
Fherson said:  ''Boys,  you  want  to  look  out  for  water  between  here  and  Iron, 
and  especially  down  there  by  Dent's,  for  it  is  very  high;"  Dent's  is  about  a 
mile  and  a  hidf  south  of  Bismarck,  on  the  main  line;  that,  as  he  was  passing 
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out  of  the  office,  he  heard  some  one  of  the  railroad  men  say  to  McPherson,  ac- 
cording to  his  best  recollection:  "Charlie,  you  want  to  look  out  for  high 
water  down  there  on  that  straight  piece  of  track," — ^referring,  as  his  recollec- 
tion is,  to  the  water  between  Bismarck  and  Irondale.  Martin  O'Moro,  the 
freight-train  conductor,  testified  that  he  saw  McPherson  at  Bismarck,  and 
they  were  talking  about  the  storm ;  that  McPherson  told  him  to  look  out  for 
water  on  the  track  between  Bismarck  and  Iron  Mountain,  (five  miles  south;) 
that  McFlierson  said  the  storm  was  very  severe,  and  that  the  water  was  over 
the  track,  going  down  the  hill,  and  that  the  water  might  wash  out  the  track. 
But  this  witness  also  testified  that  he  got  into  Bismarck  he  thinks  about  3 
o'clock;  that  his  train  was  the  last  one  that  passed  over  the  track  at  the  point 
of  the  accident  before  McPherson*s  train,  No.  2,  attempted  to  pass  over  it; 
that  his  train,  he  thinks,  had  14  loaded  cars;  that  the  track,  at  the  place  of 
the  accident,  when  he  went  over  it,  seemed  to  be  all  right,  in  good  condition. 
At  the  most,  this  evidence  could  only  justify  an  inquiry  by  the  jury  as  to  the 
negligence,  if  any,  on  the  part  of  said  engineer  and  fireman  in  proceeding  on 
their  journey  wiUi  their  said  train. 

If  these  views  and  estimates  of  the  evidence  in  the  forgoing  particulars  be 
correct,  the  action  of  the  trial  court  in  refusing  to  give  the  instruction  in  the 
nature  of  a  demurrer  to  the  evidence  was  right  and  proper. 

Among  otherierrors  assigned  by  defendant  is  the  action  of  the  court  in  re- 
ceiving evidence  as  to  the  condition  of  the  culvert  in  question,  and  the  track 
at  that  place,  long  subsequent  to  the  time  of  this  occurrence,  when  said  Stoher 
was  killed.  There  are  several  instances  of  this  sort  occurring  in  the  evidence 
given  by  the  witnesses  Denton  and  Foston,  and  objected  to  and  exceptions 
taken  by  defendant  at  the  time.  This  trial  was  begun  on  the  twenty-sixth  day 
of  October,  1883;  and  the  witness  Denton,  upon  being  asked  if  any  overflow 
of  water  had  taken  place  at  said  place  since  the  accident,  answered:  '*  Yes; 
last  spring, "  that  is,  in  the  spring  of  1883.  He  was  then  permitted  to  describe 
this  overflow,  and  the  condition  of  the  track  thereafter.  He  further  testified 
that  after  this  subsequent  overflow,  in  1883,  he  examined  the  condition  of  the 
culverts,  and  that  he  found  that  logs  lay-  in  the  mouth  of  said  culverts.  Dr. 
Foston,  after  testifying  that  he  frequently  noticed  the  culvert  in  passing,  fur- 
ther testified  that  he  passed  there  a  few  days  before  the  trial,  and  noticed  ob- 
structions of  logs,  brush,  and  leaves  in  the  mouth  of  the  culverts.  Again,  he 
was  asked  if  he  had  examined  the  culvert  recently  with  reference  to  its  bed; 
and,  in  course  of  his  answer  to  that  and  succeeding  questions,  testified  that 
the  culvert  seemed  to  be  considerably  stopped  up  with  brush  and  leaves,  and 
about  half  full  of  dead  water;  that  the  top  of  the  culvert  does  not  extend  more 
than  six  or  eight  inches  above  the  level  of  the  accumulated  mud  near  the 
mouth ;  and  that  considerable  mud  and  brush  accumulated  there.  In  answer 
to  the  question  how  long  it  had  been  that  way,  he  said  he  could  not  say,  and 
did  not  remember;  that  he  saw  it  only  three  or  four  days  before  the  time  he 
was  giving  his  testimony,  in  October,  1883.  and  that  it  was  in  very  much  the 
same  condition.  The  witness  Wood  also  testified  that  he  had  seen  the  indica- 
tion and  traces  that  the  water  had  been  above  the  mouths  of  the  culverts,  but 
not  before  the  accident. 

Neither  of  these  witnesses  testify,  as  we  understand  the  record,  as  to  the 
condition  of  the  culvert  and  track  in  these  respects  at  and  about  the  time  of 
the  accident.  Their  statements  as  to  conditions  so  long  afterwaids  should  not 
have  been  received.  Too  much  time  had  elapsed  since  the  accident  had  hap- 
pened. In  many  cases  it  is  said  that  the  evidence  should  be  confined  to  the 
time,  place,  and  circumstances  of  the  injury,  and  the  negligence  existing  then 
and  there.  Parker  v.  Portland  Pub,  Co.,  69  Me.  174 ;  Grand  Rapids  &  /.  R. 
Co.  V.  Huntley,  38  Mich.  537.  We  are  not  inclined  to  adhere  to  this  rule  in  all 
its  strictness.  In  this  class  of  cases  it  is  often  wholly  impracticable  to  pro- 
duce the  evidence  of  the  conditions  of  things  at  the  precise  time  of  the  occur- 
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rence.  It  will,  we  think,  ordinarily  be  sufficient  to  show  the  state  of  facts 
tending  to  show  negligence  in  the  construction  and  maintenance  of  the  rail- 
road at  the  time,  or  recently  before  or  after,  and  within  such  reasonable  .time 
as  will»  from  the  nature  and  circumstances  of  the  case,  induce  or  justify  a 
reasonable  presumption  or  inference  that  the  condition  is  the  same  and  un- 
changed. This  rule  is,  we  think,  violated  in  the  admission  of  the  above  and 
other  evidence  of  like  import,  which  showed  the  condition  of  the  culvert  at  a 
period  too  remote  to  permit  the  fair  and  just  inference  that  it  was  in  the  same 
condition,  as  to  such  obstructions,  at  the  time  of  the  accident,  a  year  and  even 
two  and  three  years  previous.  1  Greenl.  Ev.  491,  and  note ;  2  Starkie,  Ev. 
381;  ^hear.  &  B.  Neg.  §  448. 

Other  errors  are  assigned  as  to  the  action  of  the  court  upon  instructions; 
and  several  of  these  are,  we  think,  erroneous. 

The  third  one  given  for  plaintiff  is  as  follows:  '*(8)  The  court  instructs  the 
jury  that,  altiiough  they  may  believe  from  the  evidence  that  the  negligence  of 
the  engineer,  McPherson,  may  have  contributed  to  cause  the  accident  by  which 
Nicholas  Stoher  lost  his  life,  yet  if  they  further  believe  from  the  evidence  that 
the  negligence  of  the  defendant,  in  failing  to  provide  suitable  road-bed  and 
culvert,  also  directly  contributed  to  cause  said  accident  and  the  death  of  Nich- 
olas Stoher,  then  the  negligence  of  said  McPherson  is  no  defense  to  this  ac- 
tion." This  instruction,  even  if  otherwise  correct,  is  subject  to  the  criticism, 
we  think,  that  it  does  not  clearly  leave  to  the  jury  the  question  whether  or 
not  defendant  had  failed  to  provide  a  suitable  road-bed  and  culvert,  but  seems 
to  assume  that  it  had  not,  and  to  submit  to  the  jury  whether  its  negligence  in 
that  respect,  which  is  assumed  also,  directly  contributed  to  cause  said  acci- 
dent, etc. 

The  fifth  Instruction  given  by  the  court  of  its  own  motion  is  as  follows: 
^(5)  If  the  jury  in  this  case  find  for  plaintiff,  then,  in  assessing  the  damages, 
you  may  award  any  sum  not  exceeding  $5,000  that  you  deem  fair  and  just, 
having  reference  to  the  necessary  injury  resulting  to  the  plaintiff.  Bertha 
Stoher,  by  reason  of  the  death  of  her  father,  Nicholas  Stoher,  and  also  having 
reference  to  any  mitigating  or  aggravating  eiroumstanoes  you  may  find  in  the 
case."  As  to  this  instruction  we  cannot  agree  to  the  claim  made  in  defend- 
ant's behalf,  that  the  verdict  should  be  limited  to  nominal  damages,  even  if 
the  evidence  fails  to  show  what  the  earnings  of  deceased  were  at  the  time  of 
his  death.  The  loss  of  a  parent's  care  in  the  education,  maintenance,  and 
pecuniary  support  of  children,  have,  in  addition  to  their  moral  value,  an  ap- 
preciable pecuniary  value.  Tilley  v.  Hudson  River  H,  Co. ,  29  N.  Y.  252 ;  Mc- 
Intyre  v.  New  York  Cent.  R.  Co.,  87  N.  Y.  287 .•  In  such  cases,  juries  are 
not  confined  to  any  exact  mathematical  calculation,  but  are  vested  with  con- 
siderable discretion,  which  the  courts  will  not  interfere  with  unless  it  has 
been  abused.  Shear.  &  B.  (3d  Ed. )  §  613.  But,  while  the  rule  thus  announced 
may  be  proper  in  certain  cases,  it  is,  we  think,  in  some  respects  inapplicable 
to  a  case  of  this  sort.  There  is,  in  this  case,  neither  allegation  nor  proof  of 
any  malice,  wickedness,  wantonness,  or  gross  negligence  as  to  the  tort  com- 
plained of,  and  there  is  a  total  absence  of  evidence  as  to  any  "aggravating 
circumstances"  in  the  case.  The  case  is  not  one  authorizing  vindictive  or  ex- 
emplary damages;  and  where,  as  in  this  case,  there  was  no  evidence  of  will- 
ful misconduct,  or  entire  want  of  care,  indicating  indifference  to  conse- 
quences, the  jury,  in  determining  the  compensation  in  damages,  cannot  prop- 
erly consider  aggravating  circumstances  which  do  not  exist.  Graham  v.  Pa- 
cific  R.  Co.,  66  Mo.  536;  Perkins  v.  Missouri,  K.  &  T.  R.  R.,  55  Mo.  201; 
Doss  V.  Missouri,  K.  dk  T.  R.  R.,  59  Mo.  27;  Morgan  v.  Dutfes,  69  Mo.  469. 

For  the  above  reason^  the  judgment  of  the  circuit  court,  as  well  as  that  of 
the  court  of  appeals,  will  be  reversed,  and  cause  remanded;  and  it  is  accord- 
ingly so  ordered. 

(All  concur;  Norton,  C.  J.,  in  the  result.)  Digitized  by 
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State  v.  Butrt, 

(Supreme  Qmrl  of  Mistouri,    May  16,  1887.) 

1.  Homicide— Evidkkcb—Thrbatb. 

On  the  trial  of  defendant  for  the  murder  of  his  wife,  a  witness  was  asked  by  de- 
fendant's counsel  if  he  eyer  heard  any  one  speak  to  deceased  '*  about  her  hayinff 
acted  foolishly  in  marrying  a  cripple"  like  defendant.  EM  that,  if  the  question 
was  intended  to  prove  threats  by  the  deceased  against  defendant,  it  was  not  in  the 

{>roper  form,  and  should  be  excluded;  and,  if  it  was  not  intended  to  show  threats, 
t  was  irrelevant  and  inadmissible. 

2.  SamB— MUBDBB  OB  MaKSLAUGHTBB— iNBTBUCnOKS. 

On  a  trial  for  murder,  where  the  evidence  for  the  state  tended  to  prove  murder  in 
the  first  degree,  but  the  defendant  testified  in  his  own  behalf  that  he  and  his  wife 
(the  deceased)  had  been  quarreling,  and  that,  when  they  entered  his  house,  she 
threatened  him,  and  cut  at  him  with  a  razor  which  he  took  from  her  and  cut  her 
with  three  times,  cauBing  her  death,  an  instraction  that,  if  the  jury  believed  his 
evidence,  they  should  find  him  guilty  of  manslaughter  in  the  second  degree,  heid 
proper. 
8.  Gbimiztal  Law— iNSTBucnons— Rbasokablb  Doubt. 

In  a  trial  for  murder,  an  instruction,  "to  authorise  an  acquittal  on  the  gix>und 
of  reason  able  doubt  alone,  such  doubt  shoald  be  a  real,  substantial,  well-fomided 
doubt,  arising  out  of  the  evidence  iU  the  cause,  and  not  a  mere  possibility  that  the 
defendant  is  innocent,"  held  not  ground  lor  reversal. 

Appeal  from  St.  Louis  criminal  court 

Atty.  Qen,  Boonst  for  respondent.    /.  L.  Homsby,  for  appellant* 

KoRTON,  G.  J.  Defendant  on  the  ninth  of  December,  1886,  was  tried  in 
the  St.  Louis  criminal  court,  and  convicted  of  murder  in  the  first  degree,  for 
killing  his  wife,  Mary  Blunt,  from  which  judgment  he  has  appealed  to  this 
court,  and  assigns  for  error  the  action  of  the  court  in  refusing  to  admit  cer- 
tain evidence  offered,  and  in  the  matter  of  giving  instructions. 

During  the  progress  of  the  trial  a  witness  was  asked  by  counsel  for  defend- 
ant the  following  question:  ''Did  you  ever  hear  any  one  speak  to  Mary  about 
her  having  acted  foolishly  in  marrying  a  cripple  like  Blunt?"  The  state  in- 
terposed an  objection  to  the  question,  which  the  court  sustained;  and  this  is 
the  only  complaint  made  as  to  the  action  of  the  court  in  rejecting  evidence; 
and  it  is  not  well  founded,  inasmuch  as  it  has  no  bearing  on  the  questions  i  n  issue 
in  the  case.  If  the  object  of  the  questioner  was  to  prove  threats  on  the  part 
of  the  deceased  against  the  accused,  the  question  should  have  been  so  framed; 
and,  had  the  oourt  then  refused  to  allow  it  to  be  answered,  the  case  of  State 
V.  Elkina,  68  Mo.  159,  to  ^hich  we  have  been  cited,  would  have  applied. 

The  jury  were  told  in  an  instruction,  that  "to  authorize  an  acquittal  on 
the  ground  of  reasonable  doubt  alone,  such  doubt  should  be  a  real,  substan- 
tial, well-founded  doubt,  arising  out  of  the  evidence  in  the  cause,  and  not  a 
mere  possibility  that  the  defendant  is  innooenf  We  have  been  dted  to  the 
case  of  State  v.  Owens^  79  Mo.  619,  as  condemning  the  above  instruction  be- 
cause of  the  use  of  the  word  "real''  It  is  sufilcient  to  say  of  that  case  that 
in  the  recent  cases  of  State  v.  Jones,  86  Mo.  627,  and  State  v.  PayUmt  2  S. 
W.  Bep.  894,  it  is  held  that  the  use  of  the  word  ''real*'  in  such  an  instruction 
was  not  reversible  error.  In  the  case  last  above  cited,  the  case  of  State  v. 
Otoens,  eupra,  is  referred  to,  and  it  is  said  of  it  "that,  while  the  use  of  the 
word  <  real '  was  much  criticised,  the  judgment  was  not  reversed  on  that 
ground." 

The  court  instructed  the  jury  as  to  murder  in  the  first  degree,  and  as  to 
manslaughter  in  the  second  degree.  No  exceptions  were  taken  to  these  in- 
structions, nor  is  any  objection  to  them  urged  here;  but  it  is  insisted  that  the 
court  erred  in  not  giving  an  instruction  for  murder  in  the  second  degree,  and 
we  are  asked  to  reverse  the  judgment  for  that  reason,  although  no  such  in- 
struction was  asked,  and  although  the  failure  of  the  court  to  give  an  instruc- 
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tion  on  that  degree  of  homicide  is  not  aBoigned  aa  a  g^und  for  a  new  trial  in 
the  motion  made  for  that  purpose. 

This  objection  makes  it  necessary  to  advert  to  the  evidence,  which*  on  the 
part  of  the  state,  tended  to  show  that  deceased  was  the  wife  of  defendant; 
that  thej  were  married  in  1881;  had  two  children,  and  apparently  lived  con- 
tentedly together  till  about  January,  1886,  when  they  began  to  find  fault  with 
each  other, — she  complaining  that  he  did  nothing  to  support  the  family,  and 
that  she  was  compelled  to  work  out  to  support,  not  only  herself  and  children, 
but  to  support  him.  He  complained  of  her  that  she  would  not  stay  at  home, 
and  was  too  intimate  with  other  men.  The  evidence  tended  further  to  show 
that  this  unpleasantness  continued  till  about  the  middle  of  May,  1886,  at 
which  time  defendant  told  her  that  he  would  cut  her  throat;  that  after  this, 
and  several  days  before  the  tragedy,  the  deceased  left  her  home,  and  went  to 
her  mother's,  about  one  mile  from  where  she  had  lived  with  defendant,  tak- 
ing with  her  the  two  children,  also  clothing,  etc. ;  that  defendant  met  her,  on 
the  day  of  the  homicide,  on  her  way  back  to  the  house  where  they  had  lived, 
to  get  such  of  her  things  as  she  had  left;  that  they  had  some  words,  and  went 
to  a  police  station,  where  deceased  made  the  request  that  an  officer  be  allowed 
to  go  with  her  to  the  house,  as  she  was  afraid  defendant  would  harm  her  if 
she  went  with  him  alone;  the  request  being  refused,  she  started  off  with  him ; 
that  both  were  seen  to  enter  the  house;  the  door  was  closed  with  a  slam,  and 
a  racket,  in  the  language  of  a  witness,  was  heard  as  if  they  were  racing,  or 
as  if  one  was  running  after  the  other,  and  screams  of  ** murder,  murder,'^ 
from  her  were  heard  six  or  seven  times;  that  the  door  soon  opened,  and  de- 
ceased came  staggering  out  with  three  distinct  gashes  in  her  neck  and  throat, 
from  which  the  blood  was  running;  that  defendant  came  out  immediately 
after  her,  and,  going  to  a  well,  dropped  something  into  it,  which  was  after- 
wards found  to  be  a  razor;  that  he  then  went  around  the  house,  and  immedi« 
ately  reappeared  with  a  hatchet  in  his  hand,  ran  and  caught  hold  of  deceased^ 
who  in  the  meantime  had  approached  the  porch  of  a  house  near  by,  and  led  or 
pulled  her  back  towards  the  house  she  left,  on  reaching  the  door  of  which  she 
fell;  but  recovered,  and  made  her  way  towards  the  house  of  a  neighbor,  but 
dropped  dead  in  an  alley  before  reaching  it;  defendant  then  locked  the  door 
of  the  house,  went  to  the  police,  and  said  he  had  fixed  his  wife,  and  wanted 
to  be  locked  up;  that  he  told  a  sergeant  of  police  that  he  had  cut  his  wife  with 
a  knife  which  he  had  thrown  away,  and  then  got  a  hatchet  and  intended  to 
kno^k  her  in  the  head  as  he  did  not  like  to  see  her  struggle  so. 

Defendant,  who  testified  in  his  own  behalf,  stated  that,  when  they  got  in 
the  house,  they  continued  to  talk  about  their  trouble  and  separation,  during 
which  she  said  to  him:  **I  got  you  dosed,  and  I  intend  to  finish  you,  too;" 
and  again:  '*Make  yourself  satisfied.  Look  how  you  have  been  all  the  win- 
ter. If  you  know  what  is  the  name  of  the  solid  nigger,  you  would  be  hard 
to  catch  in  this  town."  He  farther  stated  tliat  deceased  walked  into  an  ad- 
joining room,  and,  returning,  said:  ''You  were  out  looking  for  me;  I  wHl  fix 
you  now.  *'  That  their  altwcation  continued  a  few  moments  longer,  when  she 
struck  at  him  with  a  razor,  which  he  caught  and/  took  from  her,  and  struck 
her  three  times  with  it,  cutting  her  each  time.  That  he  then  went  to  the 
well  in  the  yard,  and  in  lifting  the  bucket  the  razor  slipped  in  the  well. 

If  a  warrant  for  any  other  instruction  than  murder  in  the  first  degree  is  to 
be  found  in  the  evidence,  it  must  rest  on  that  given  by  defendant  in  his  own 
behalf;  and  we  are  of  the  opinion  that  the  trial  judge  properly  held  that  if  the 
killing  occurred  under  the  circumstances  detailed  by  him,  that  the  offense 
was  manslaughter  in  the  second  degree,  and  so  instructed  the  jury,  as  follows: 
^If  you  believe  and  find  from  the  evidence  that  the  deceased  made  an  assault 
with  a  razor  on  defendant,  and  attempted  to  take  his  life,  or  do  him  great 
bodily  harm  therewith,  and  that  in  resisting  such  attempt,  or  any  other  un- 
lawful act  on  the  part  of  the  deceased,  after  such  attempt  may  have  failed,  he 
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unnecessarily  took  the  life  of  the  deceased,  you  will  find  him  guilty  of  man- 
slaughter in  the  second  degree,  and  assess  his  punishment  in  the  penitentiary 
not  less  than  three  or  more  than  five  years.*' 

Finding  no  error  in  the  record,  the  Judgment  of  the  criminal  court  is  hereby 
affirmed. 

(All  concur,) 


Bingo  ©.  St.  Louis,  I.  M.  &  S.  Ry.  Co, 

(Supreme  Court  of  Miaeoun,    May  IS,  1887.) 

Railroad  Compakim— Killing  Stock— Pleading. 

In  an  action  in  a  justice's  court  to  recover  double  damages  under  Rev.  St.  Mo. 
1879,  {  809,  for  a  mare  killed  on  a  railroad,  it  is  not  necessary  that  the  statement 
should  contain  an  express  averment  that  the  point  at  which  the  animal  got  upon 
the  track  was  not  within  the  corporate  limits  of  an  incorporated  city  or  town ;  and 
averments  that  **said  killing  took  })lace  at  a  point  on  said  railroad  where  the  same 
passses  through,  along,  and  adjoining  cultivated  and  inclosed  farm  land,  and  not 
in  the  crossing  of  a  pnolio  highway,  or  atanyorossinR  whatever,"  and  that  **at  the 
point  aforesaid  the  mare  strayed  and  got  upon  the  track  and  was  killed,"  are  suf* 
Hcient,  as  they  by  necessary  implication  negative  the  presumption  that  the  entry 
might  have  occurred  within  the  corporate  limits  of  an  incorporated  city  or  town. 

Appeal  from  circuit  court,  Scott  county. 
T,  J.  P^rtUt  for  appellant. 

Braoe,  J.  This  is  a  suit'  commenced  in  a  Justice's  court  to  recover  double 
damages  under  section  809,  Rev.  St.  1879,  for  a  mare  killed  on  defendant's 
road  by  a  train  of  cars.  The  plaintiff  had  judgment  in  the  justice's  and  in 
the  circuit  court,  and  the  defendant  appeals  to  this  court.  The  case  was  tried 
before  the  court  without  a  jury. 

On  the  trial  the  defendant  objected  to  the  introduction  of  any  evidence,  for 
the  reason  that  no  cause  of  action  was  stated.  The  only  ground  upon  which 
it  is  here  urged  that  the  statement  upon  which  the  case  was  tried  is  insufficient 
is  that  it  is  not  alleged  therein  that  the  plaintiff's  mare  entered  upon  the  de- 
fendant's trade  at  a  point  not  within  the  limits  of  an  incorporated  city  or  town. 
The  averments  in  the  statement  In  this  respect  are  that  "said  killing  took 
place  at  a  point  on  said  railroad  where  the  same  passes  through,  along,  and 
adjoining  cultivated  and  inclosed  farm  land,  and  not  in  the  crossing  of  a  pub- 
lic highway,  or  at  any  crossing  of  the  road  whatever;"  and  that  "at  the  point 
aforesiiid  the  mare  strayed  and  got  upon  the  track  and  was  killed." 

It  is  not  necessary  that  the  statement  should  contain  an  express  averment 
that  the  point  at  which  the  animal  got  upon  the  track  was  not  within  the 
corporate  limits  of  an  incorporated  city  or  town.  It  is  sufficient  if  that  fact 
appears  by  necessary  implication  from  the  facts  contained  in  the  statement. 
Mam  V.  Railroad  Co.y  87  Mo.  278.  It  is  sufficient  if  the  facts  stated  negative 
the  presumption  that  it  might  have  occurred  within  the  corporate  limits  of 
an  incorporated  city  or  town.  Perriquez  v.  Railroad  Co.,  78  Mo.  91.  The 
averment  that  the  animal  entered  upon  the  track  at  a  point  where  the  rail- 
road "passes  along,  through,  and  adjoining  inclosed  field,"  negatives  the  pre- 
sumption that  the  entry  might  have  occurred  within  the  corporate  limits  of 
an  incorporated  city  or  town.  Williams  v.  Railroad  Co,,  80  Mo.  597.  The 
allegation  in  this  case»  that  the  animal  "got  upon  the  track  at  a  point  where 
said  railroad  passes  through,  along,  and  adjoining  cultivated  and  inclosed 
farm  land,"  by  necessary  implication  negatives  any  presumption  that  the 
entry  might  have  occurred  within  the  corporate  limits  of  an  incorporated  city 
or  town.  Perriquez  v.  Railroad  Co.,  and  Williams  y.  Railroad  Co.,  supra; 
Wade  V.  Railroad  Co.,  78  Mo.  868;  Johnson  v.  Railroad  Co.,^  Mo.  621; 
Jantzen  v,  RaUroad  Co.,  83  Mo.  171.  Digitized  by  GoOglc 
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The  second  ground  upon  which  the  defendant  asks  for  a  reversal  of  this 
cause  is  that  there  was  a  failure  of  proof  that  the  animal  got  upon  the  track  at  a 
point  where  defendants  were  required  by  law  to  fence.  The  defendant  on  the 
trial  did  not  demur  to  the  evidence  for  its  iQ8ufBciency»  nor  was  the  attention 
of  the  trial  court  called  to  such  supposed  defect  of  proof  in  the  motion  for  a 
new  trial;  and  that  question  not  having  been  passed  upon  by  the  trial  court, 
is  not  before  us  for  consideration.  Blakely  v.  Railroad  Co,,  79  Mo.  388; 
McCoy  V.  Farmer,  65  Mo.  244,  and  cases  cited. 

The  judgment  of  the  circuit  court  is  affirmed. 

(All  concur.) 

Cole  Co.  and  others  v.  Madden,  and  another,  Sheriff,  etc. 
{JSvpreine  Court  qf  Misiouri,    May  16,  1887.) 

1.  HORTOAOB— FOBXCLOeUBX— SaLB— COUBTIBS. 

A  county,  bein£  by  law  the  trustee  of  the  school  funds  for  the  benefit  of  the  com^ 
mon  schools  and  theeducation  of  minors,  loaned  a  portion  of  those  funds  on  a  bond 
and  mortgage.  It  became  necessary  to  enforce  the  mortgage,  and  an  order  for  the 
sale  of  the  land  was  obtained.  The  county  authorities  instructed  a  person  to  attend 
the  sale,  and  represent  the  county's  interest  by  bidding  on  the  land  up  to  the  amount 
of  the  debt.  Tnis  the  person  so  instructed  failed,  through  inadvertence  or  mistake, 
to  do,  whereby  the  land  was  bought  in  at  a  grossly  inadequate  price.  Seld,  that  the 
sale  should  be  set  aside  upon  the  application  of  the  county. 

2.  Plieadiwo— Admission— Evidence. 

The  fact  that  the  county  court  failed  to  make  any  record  of  its  appointment  of 
an  agent  to  attend  the  sale,  and  to  represent  it,  is  im*material  in  a  proceeding  to  set 
aside  the  sale ;  defendant,  tho  successful  bidder,  alleging  in  his  answer  that  the 
county  court  had  an  agent  present  who  bid  on  the  property. 

Appeal  from  circuit  court.  Cole  county. 

Edwards  <&  Davison  and  Bd.  SUter,  for  respondents.  /.  C.  Fisher  and 
Mclntyre  &  Wagner,  for  appellants. 

Eat,  J.  This  was  a  proceeding  in  the  Cole  circuit  court  to  set  aside  a  sher- 
iff's sale  of  certain  real  estate  therein  mentioned.  On  November,  1882,  as 
shown  by  the  record,  there  was  due  Cole  county,  for  the  use  of  its  general 
school  fund,  and  of  the  several  school  townships  mentioned  in  the  petition, 
the  principal  sum  of  $824,  and  ^1^2  as  interest  thereon.  This  indebtedness 
accrued  on  certain  school  bonds  executed  by  Green  C.  Berry  as  principal,  and 
A.  C.  Scruggs  and  H.  W.  Long  as  sureties,  and  was  further  secured  by  a 
school  mortgage,  in  the  usual  form,  on  a  part  of  'Hn4ot  No.  461,"  in  Jeffer- 
son City.  On  the  day  aforesaid  the  county  court  of  said  county,  under  sec- 
tion 7113,  Bev.  St.  1879,  made  an  order  of  sale  of  said  real  estate  under  said 
mortgage,  and  delivered  a  copy  of  same  to  defendant  Wagner,  sheriff  of  said 
county,  under  which  the  mortgaged  premises,  at  the  ensuing  May  term  of  the 
circuit  court  of  said  county,  were  sold  by  said  sheriff  to  the  defendant  Mad- 
den at  and  for  the  sum  of  $100.  The  defendant  Madden  paid  the  $100  to  the 
sheriff,  and  received  from  him  a  certificate  of  purchase  at  that  price.  Six 
days  thereafter,  and  during  the  same  term  of  said  circuit  court,  and  prior  to 
the  execution  of  any  sheriff *s  deed  therefor,  the  plaintiff  Cole  county,  and 
Scruggs  and  Long,  the  sureties  of  said  Berry  in  said  school  bonds,  commenced 
this  proceeding,  by  petition  in  equity  in  the  circuit  court  of  said  county,  against 
said  sheriff  and  said  purchaser  to  set  aside  said  sale  of  said  mortgaged  prem- 
ises. The  petition  alleges  that  the  sheriff^s  sale  to  Madden  was  and  is  invalid, 
and  ought  to  be  so  held.  The  reasons  assigned  therefore  are,  in  substance,  to 
the  effect  following:  That  Cole  county,  at  the  time  the  sale  took  place,  had 
no  one  present  to  protect  its  interest,  and  that  of  the  school  funds  committed 
to  its  charge;  that  plaintiff  had  provided  an  agent  to  attend  said  sale,  and 
that  his  absence  therefrom  was  occasioned  by  defendant  Wagner,  as  sheriff, 
in  the  conduct  and  management  of  said  sale,  and  the  consequent  misappre- 
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hension  of  plaintiff's  agent  in  regard  thereto,  brought  about  in  the  manner 
and  under  the  drcamstanoee  therein  stated,  and  fully  appearing  in  the  evi- 
dence at  the  trial  hereinafter  stated;  and  that»  by  reason  thereof,  the  mort- 
gaged premises  were  sacrificed  and  sold  to  Madden  at  and  for  a  grossly  inad- 
equate price.  The  answer  of  defendants  was  a  general  denial,  except  that 
there  was  a  sale,  and  that  defendant  Madden  was  the  purchaser  thereat;  and 
then  charged  affirmatively  that  the  county  had  an  agent  present  at  the  sale 
who  bid  on  the  property,  and  that,  if  the  property  was  sold  for  an  inadequate 
price,  it  was  solely  on  account  of  the  negligence  of  plaintiff.  The  replication 
denied  the  new  matter  set  up  in  the  answer.  Upon  the  trial  the  court  found 
the  issues  for  the  plaintiff,  and  decreed  that  the  sale  be  set  aside,  and  that  the 
sheriff  pay  back  to  Madden  the  purchase  price.  After  unsuccessful  motions 
for  review  and  in  arrest,  the  defendants  appealed  to  this  court. 

At  the  trial  it  was  agreed  that  the  principiEd  and  sureties  in  the  school  bonds, 
for  which  the  lot  in  question  was  sold  to  defendant  Madden  were  all  insolvent, 
and  that  Madden  had  never  received  any  deed  under  said  sale,  and  that  none 
had  been  acknowledged  by  the  sheriff.  It  also  appeared  in  evidence  that  said 
lot,  at  the  time  of  sale,  was  worth  from  $1,000  to  $1,200  or  $1,300.  One  wit- 
ness placing  its  value  from  $1,000  to  $2,000.  It  further  appeared  in  evidence 
that,  besides  the  lot  in  question,  certain  "^/artn  land**  of  said  Beny  was  also 
to  be  sold,  on  the  same  day,  under  a  similar  school  mortgage,  to  secure  other 
like  bonds  of  Berry,  with  other  sureties  thereon,  to  the  amount  of  $1,000; 
that  the  sureties  on  these  bonds  were  perfectly  solvent,  but  that  said  "farm 
land"  was  only  worth  about  $300;  and  that  at  the  sale  that  day  made  only 
brought  $255.  It  is  also  conceded  that  the  ''farm  land"  was  first  offered  for 
sale. 

As  to  what  occurred  at  said  sales,  how  the  same  were  conducted,  what  was 
done  and  said  by  and  between  the  sheriff  and  the  agent  of  the  county,  during 
the  progress  thereof,  in  reference  thereto,  and  whether  the  same  occurred  dur- 
ing the  sale  of  the  farm  land  or  the  lot  in  question,  and  especially  whether  the 
plaintiff's  agent  was  actually  present  at  the  sale  of  the  lot  in  question,  or  bid 
upon  the  same,  and,  if  absent,  whether  that  absence  was  occasioned  by  the 
sheriff  in  the  conduct  and  management  thereof,  or  by  a  misunderstanding  or 
misapprehension  on  the  part  of  said  sheriff  or  agent,  or  both,  as  to  what  was 
to  be  done,  and  when  done,  or  by  whom  done,  the  record  in  the  cause  pre- 
sents a  sharp  and  decided  conflict  between  the  testimony  offered  by  the  plain- 
tiffs and  that  adduced  by  the  defendants  in  that  regard. 

The  testimony  in  chief  for  plaintiff  was,  in  subtance,  as  follows: 

Ed.  Silver  said:  *'In  May,  1883,  when  lot  in  controversy  was  sold,  I  was 
prosecuting  attorney  of  Cole  county.  Remember  the  day.  It  was  May  24th. 
The  circuit  court  was  in  session  during  that  entire  day.  I  was  busy  in  the 
trial  of  an  important  case  in  court.  In  the  morning  of  the  day  of  sale,  the  sher- 
iff came  into  the  court-room,  and  said  that  the  county  court  Judges  had  in- 
structed him  to  tell  me  to  attend  the  sale  to  take  place  that  afternoon  under 
two  school  mortgage  judgments  in  favor  of  the  county  and  against  Green  C. 
Berry  and  others.  He  had,  as  I  took  it  to  be,  executions  in  his  hands.  I 
looked  at  them,  and  asked  what  the  court  wanted  me  to  do,  and  he  said,  '  Bid 
up  the  debt  on  the  property.'  I  told  him,  *  Very  well; '  but  to  call  me  when 
he  was  ready  to  make  the  sale;  and  he  said  he  would.  After  dinner  he  did 
call  me,  and  I  went  outside  of  court-house,  and  my  recollection  is  he  had  not 
commenced  selling  the  Green  Berry  property.  I  was  needed  in  the  court-house, 
being  in  the  trial  going  on,  and  I  saw  Mr.  T.  M.  Winston,  Jr.,  deputy-clerk 
of  the  county  court,  and  asked  him  if  he  would  not  stay  there  at  the  sale,  as 
he  knew  more  about  the  matter  than  I  did,  and  bid  on  the  property  at  the  sale 
for  me,  and  he  said  he  would.  I  then  went  back  into  the  court-room,  and  in  a 
very  few  minutes  Mr.  Winston  came  into  the  court-room,  and  reported  that 
the  sale  of  the  farm  land  was  going  on,  and  that  he  had  run  itrup  to  what  he 
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thought  it  was  worth;  that  the  secarities  on  tha  wdbfook  bond  for  tint  tract  of 
land  wera  aolvMil;  aai  that  tlie  emmty  did  not  want  the  hind  when  the  per- 
sonal securities  were  good,  and  ought  not  to  buj  it  in.  I  told  liim  I  would  go 
out  with  him  to  place  of  sale  to  see  the  sheriff,  who  was  then  ciying  the  farm 
land,  and  I  said  to  Wagner  in  substance  what  Winston  had  said  to  me,  and 
that  I  did  not  know  what  to  do.  Wagner  stopped  the  sale  to  hear  what  I  had 
to  say.  I  told  him  I  did  not  know  what  to  do,  and  he  said,  '  I  will  go  and  get 
Joseph  Stampfll,'  who  is,  and  was  at  the  time,  the  presiding  justice  of  the 
county  court, '  and  bring  him  up  here  to  see.'  I  assented  to  Wagner's  propo- 
sition. Wagner  then  stopped  the  sale.  This  was  pending  the  sale  of  the 
farm  land,  as  -I  understood,  and  he  (Wagner)  started  to  go  out  of  the  gate. 
Stampfli  lives  one  and  a  half  blocks  from  the  court-house.  I  don't  know 
whether  he  went  to  the  gate  or  not.  I  immediately  turned  around  on  Wag- 
ner's saying  he  would  get  Stampfli.  I  next  heard  afterward,  that  the  Green  C. 
Berty  property  had  aU  been  sold.  I  don't  know  Just  what  hour  the  property 
was  sold.  I  heard  of  it  perhaps  an  hour  afterwards.  I  remained  in  the  court- 
house all  the  time  after  that,  and  am  satisfied  that  Wagner  knew  I  was  in  there 
engaged  in  the  trial  of  a  cause,  being  one  of  the  counsel  in  the  case,  and  act- 
ually assisting  in  the  trial  of  it.  I  had  no  knowledge  that  Wagner  afterwards 
proceeded  with  the  sale.  It  was  my  understanding  that  he  would  get  Stampfli, 
and,  if  he  failed ,  he  would  call  me.  He  did  not  say  that.  I  did  not  know  that  he 
had  failed  to  get  Stampfli  until  I  heard  the  property  was  sold  to  Madden.  Wag- 
ner knew  I  was  in  the  court-room  engaged  in  the  trial  of  Hfioholson  Case,  I 
was  not  more  than  forty  feet  from  the  place  of  sale,  but  inside  the  court-room, 
the  entire  time  of  sale  of  both  lots,  except  when  out  as  I  have  stated.  Cross- 
Examined.  He  notified  me  in  the  morning  that  the  sale  would  take  place, 
and  that  I  was  to  bid  it  in,  and  make  it  bring  the  debt  In  the  afternoon  he 
notified  me  that  he  would  sell,  and  I  told  T.  M.  Winston,  deputy-clerk,  to  bid 
in  the  property.  I  am  sure  Wagner  suggested  that  he  would  get  Stampfli. 
I  understood  that,  if  he  failed  to  get  Stampfli,  he  would  again  call  me.  I  did 
not  understand  that  from  what  he  said,  but  from  the  fact  that  he  knew  where 
I  was,  and  that  Stampfli  was  sent  for  to  advise  with  me.  I  don't  know 
whether  Winston  bid  on  the  lot  in  question  or  not, — ^had  bid  on  the  land. 
Winston  may  have  told  me  after  the  sale  that  he  bid  on  the  property.  I  don't 
know  whether  he  did  or  not.  I  did  not  revoke  Winston's  authority  in  express 
terms  when  we  went  out    We  were  to  caU  Stampfli,  and  talk  over  the  matter. " 

Henry  Dulle  testifled  that  he  thought  the  lot  worth  •1,000.  H.  A.  Swift 
thought  lot  in  question  worth  a  thousand  dollars.  In  the  spring  of  1888  the 
question  of  the  sale  of  the  lot  was  up,  and  the  court  spoke  to  Mr.  Silver  to 
make  it  bring  the  amount  of  the  school  debt.  Cross-examined,  he  said  there 
was  no  reco^  appointing  Mr.  Silver  agent  for  the  county.  What  was  said  to 
him  in  the  spring  was  done  in  open  court. 

T.  M.  Winston  testified  that  ''in  May,  1888,  he  was  deputy-clerk  of  the 
county  court;  that  Mr.  Silver  came  into  his  ofllce  about  2  o'clock  in  the  after- 
noon of  May  24,  1883,  and  said  that  the  sheriff  was  going  to  sell  under  the 
orders  of  the  county  court  in  the  Green  Berry  school  mortgage  bonds,  and  he 
told  me  to  go  and  make  the  land  bring  the  money.  He  went  out.  Mr.  Wag- 
ner was  then  selling,  under  the  order  of  the  court,  the  farm  land  described  in 
the  advertisement.  Hogg,  Robinson,  and  Gordon  were  securities  on  that 
note,  and  were  perfectly  solvent;  did  not  think  it  advisable  to  buy  in  that 
land.  The  county  did  not  want  the  land  where  personal  security  was  good; 
bid  about  $800  on  the  farm  land,  as  much  as  he  thought  it  to  be  worth.  Went 
and  told  Silver,  and  that  the  securities  were  good,  and  that  the  county  did  not 
want  the  land  in  that  case;  that  if  he  wanted  anything  further  to  come  out, 
and  he  did  come  out,  and  talked  with  Wagner  and  others  standing  there. 
Some  one  suggested  that  Stampfli  be  sent  for.  My  recollection  is  that  Raithel, 
the  janitor  of  the  court-house,  started  for  Stampfli,  and  got  as  far  as  the  gate, 


400  SOUTHWESTERN   REPOKTEU.  [Mo. 

twenty  feet  distant,  when  Henry  DuUe  stated  that  Stampfli  was  not  in  town 
and  Kaithel  came  back.  Don^t  know  whosent  him.  I  had  no  further  connection 
witli  the  sale.  Went  back  into  my  office,  stayed  there  awhile,  came  out,  and  the 
sheriff  was  crying  the  sale  of  the  lot.  Don't  remember  positively  whether  he 
had  just  started  it  or  not.  He  was  reading  the  advertisement.  I  bid  fifty  dol- 
lars on  the  lot ;  did  not  bid  especially  for  any  one.  I  said,  *•  I  will  give  you  fifty 
dollars  to  start  it.'  It  was  an  idle  bid;  would  have  taken  it  if  it  had  been 
knocked  off  to  me.  My  understanding  is  that  Raithel  went  for  Stampfii.  Don't 
remember  that  the  sheriff  went  to  the  gate,  or  started  to  go;  don't  know  who 
suggested  going  for  Stampfli.  My  office  was  at  place  of  sale.  Silver  opened 
the  door,  and  gave  me  the  papers,  and  said,  'Make  it  bring  the  money.'  I 
bid  on  the  farm  land  all  it  was  worth.  Silver  was  in  the  court-room.  My 
connection  ceased  when  I  told  Silver  to  attend  to  it.  Silver  went  right  out 
with  me  to  the  place  of  sale  when  I  told  him  I  had  bid  on  the  land.  I  gave 
him  back  the  papers.  The  conversation  about  sending  for  Stampfli  occurred 
just  as  soon  as  he  got  out  there.  There  were  20  or  25  people  present  Heard 
Dulle  say  that  Stampfli  was  out  of  town.  Was  in  and  out  of  my  office  several 
times.  Don't  remember  when  he  began  to  sell.  He  must  have  cried  the 
sale  of  the  lot  15  or  20  minutes.  He  gave  parties  time  to  examine  title.  A. 
G.  Scruggs  was  right  there.  I  told  him  after  the  sale  that  he  was  letting  the 
lot  be  sold  when  he  could  save  himself.  He  was  present  during  the  sale,  and 
claimed  that  he  did  not  know  that  he  was  on  the  notes.  Lot  was  knocked  off 
between  three  and  four  o'clock.  I  don't  know  whether  Silver  was  still  outside 
when  Dulle  said  Stampfli  was  out  of  town  or  not.  My  fifty-dolhir  bid  was 
after  I  had  gone  in  for  Silver,  and  after  the  conversation  about  sending  for 
Stampfli." 

H.  W.  Long  testified  that  the  lot  was  worth  from  $1,000  to  $2,000;  had  no 
notice  of  sale.  C.  J.  Gundelfinger  said  he  thought  the  lot  worth  $1,200  or 
$1,300.    It  was  admitted  that  Stampfli  was  out  of  town  on  the  day  of  sale. 

Defendant's  evidence: 

W.  W.  Wagner  testified:  "I  am  sheriff  of  Cole  county,  and  was  on  May  24, 
1883.  The  judges  of  the  county  court  told  me,  I  cannot  recall  the  exact  day, 
to  tell  Mr.  Edwin  Silver  to  bid  on  the  property  to  be  sold  by  me  under  the 
order  of  that  coui't,  and  that  he  should  make  it  bring  the  debt.  I  promised 
to  tell  him.  On  the  twenty*fourth  of  May,  1883,  in  the  forenoon,  I  notified 
Mr.  Silver  that  I  would  sell  the  property  that  day,  and  he  said,  'all  right; ' 
to  let  him  know  when  I  got  ready  to  sell;  and  I  promised  him  I  would.  On 
the  same  day,  after  two  o'clock,  I  could  not  find  Silver  in  the  court-room ;  went 
to  the  grand-jury  room,  and  found  him  there.  I  told  him  I  was  then  going 
to  sell  the  Green  G.  Berry  property,  and  he  asked  me  the  total  of  each  debt. 
We  both  came  down  stairs,  and  went  to  the  court-room  desk  to  ascertain  the 
amounts.  One  was  for  $1,100,  and  the  other  for  $900.  I  went  out  then  and 
commenced  the  sale.  I  first  sold  the  farm  land  to  Mr.  Hogg  for  $255.  I 
then  proceeded  to  sell  the  lot  in  controversy.  I  was  just  proceeding  to  read 
the  advertisement  for  the  sale  of  the  lot,  when  Silver  told  me  that  Tom  Win- 
ston would  bid  for  him;  he  being  busy  in  court.  Silver  handed  Winston  the 
papers;  went  into  the  court-room.  The  first  bid  I  got  was  $50  from  Tom 
Winston.  I  think  Hogg  bid,  and  it  was  run  up  to  $100  by  Madden.  I  cried 
it  for  a  long  time,  and  then  I  think  I  sent  for  Tom  Winston  or  he  came  out, 
and  I  said,  *  aint  you  going  to  bid  any  more? '  and  he  said:  *No,  I  just  wanted 
to  start  it ; '  and  I  think  I  told  him  to  go  and  tell  Silver,  and  tell  him  about  the 
bid;  and  Silver  came  out,  and  I  told  him  what  the  bid  was,  and  he  said  he  did 
not  know  what  to  do,  and  asked  me  what  the  county  court  said.  I  told  him 
again  to  bid  the  amount  that  was  due  on  it.  He  said  he  would  rather  have 
the  county  court  judges  here,  and  asked  me  whether  I  would  not  send  some 
one.  I  said  I  had  nobody  to  send,  and  I  looked  around,  and  saw  old  man 
Baithel,  and  told  him  to  go  down  and  get  Stampfii;  and,  just  as  be>was  on|the 

Digitized  byLjOOQlC 


Mo.]  CX)UNTY  OF  COLE  V.  MADDEN.  401 

rock  at  the  gate,  some  one  said,  'Stampfli  is  afc  Liberty,  and  is  not  at  home.* 
Baithel  did  not  go.  I  then  turned  around,  and  saw  Silver  was  still  standing 
there,  and  I  think  was  speaking  to  T.  M.  Winston.  I  said  nothing  to  him, 
and  proceeded  to  cry  the  lot.  Madden  and  Guiidelfinger  went  into  the  circuit 
clerk's  office  to  examine  the  records  for  some  time;  and  when  they  came  out, 
no  one  bidding  any  higher,  I  knocked  off  the  property  to  T.  B.  Madden.  I 
stated  several  times  that  it  was  a  shame  that  the  lot  was  being  sold  for  that 
sum.  Silver  was  standing  there  when  the  party  stated  that  Stampfli  was  out 
of  town,  and  I  think  he  stated  that  I  should  send  after  Swift,  the  other  county 
court  judge.  I  told  him  I  did  not  have  time  to  run  around  town  to  hunt 
them  up.  I  proceeded  to  cry  the  sale.  I  cried  the  lot  fully  half  hour  or 
more.  Madden  gave  me  the  money  for  it,  and  I  gave  him  a  oertiticate  of 
purchase.  I  did  not  know  that  Madden  was  going  to  bid.  There  was  no  bad 
faith  on  my  part  in  conducting  the  sale.  I  did  all  I  could  to  make  a  fair  sale, 
and  protect  the  county.  Cross-Examined,  I  would  estimate  the  property 
at  a  thousand  dollars.  I  knew  that,  when  I  made  the  sale,  I  sold  the  farm 
land  iirst  Silver  m<iy  have  been  out  before,  but  I  don't  recollect  it  if  he  was; 
saw  him  only  as  stated  in  my  evidence." 

T.  B.  Madden  testified:  "The  lot  was  put  up  for  sale,  and  I  began  to  in- 
quire about  it.  A.  0.  Scruggs,  one  of  the  plaintiffs,  was  present,  and  located 
the  lot  for  me.  It  was  going  cheap,  and  I  thought  something  was  wrong 
about  the  title,  and  I  went  into  the  circuit  clerk's  office,  and  asked  him  about 
it,  and  he  told  me  it  was  being  sold  under  a  first  mortgage,  and  was  all  right. 
I  then  bid  $100  on  it,  and  went  into  the  clerk's  office  again  with  Gundlefin- 
ger,  and  looked  over  the  title,  and  found  it  all  right.  I  came  out  and  waited. 
Wagner  was  crying  the  lot,  and  it  was  knocked  off  to  me  for  $100,  and  I  paid 
for  it.  There  were  25  or  SO  persons.  Silver  and  A.  C.  Scruggs  were  present. 
Scruggs  told  me  it  was  a  good  lot,  and  I  bid  on  it  for  that  reason.  I  heard 
the  conversation  between  Silver  and  Wagner.  Wagner  sent  Winston  for  Sil- 
ver, and  Silver  came  out.  Wagner  asked  him  what  he  was  going  to  do,  and 
something  was  said  about  sending  for  Stampfli.  I  heard  Dulle  say  that 
Stampfli  was  out  of  town.  Silver  was  standing  there  when  the  statement  was 
made  that  Stampfli  was  out  of  town.  Cross-Bxamined.  My  0100  bid  was  up 
as  much  as  half  an  hour.     Winston  first  bid  fifty  dollars." 

J.  W.  Madden  testified:  ''Was  present  at  sale  of  the  lot.  The  sheriff  was 
selling  the  farm  land  when  I  got  there,  and  he  next  proceeded  to  sell  the  lot. 
Wagner  read  the  advertisement,  and  commenced  the  sale  as  soon  as  I  got 
there.  Winston  made  a  bid  of  850  to  start  it;  then  went  with  my  brother 
into  the  clerk's  office  to  look  up  the  record.  Lusk  said  it  was  all  right.  We 
went  out,  and  my  brother  made  the  bid  of  $100.  The  sheiiff  cried  the  sale 
for  some  time.  Sheriff  sent  Winston  for  Silver.  Silver  came  out,  and  then 
Wagner  and  he  talked  together  for  some  time  about  the  sale.  They  men- 
tioned the  name  of  Stampfii,  and  Raithel  started  towards  the  street.  I  think 
Dulle  or  Gundelfinger  stated  that  he  waa  Ht  Liberty.  Baithel  came  back. 
Silver  and  Wagner  again  talked  together.  Wagner  proceeded  to  cry  the  sale. 
He  cried  it  some  twenty  minutes,  and  then  he  said,  'sold  to  T.  B.  Madden.' 
Know  A.  G.  Scruggs.  We  inquired  of  him  about  the  property.  He  described 
it  to  us.  CrosS'Bxamined.  Dulle  and  Gundelfinger  were  on  the  inside  of 
the  gate.  I  think  it  was  Dulle  that  said  Stampfii  was  away.  Heard  Wagner 
ask  about  Stampfli  while  Silver  was  there.  Silver  was  standing  between  the 
walls  and  the  door.  Silver  was  at  that  sale  twice,  to  my  knowledge.  Silver 
handed  Tom  Winston  the  papers,  and  I  think  Wagner  was  reading  the  adver- 
tisement when  Silver  came  out.  I  think  the  farm  land  had  been  sold.  I  was 
six  or  eight  feet  from  Wagner.  Either  Silver  or  Wagner  asked  after  Stampfli. 
Silver  was  there  when  it  was  knocked  off  to  my  brother." 

W.  H.  Lusk  testified  that  he  was  circuit  clerk;  that  Madden  came  into  his 
office  to  inquire  about  title  to  the  lot  while  they  were  crying  the  sale.  Told 
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him  it  was  perfectly  good.    They  were  20  or  25  mitiutes  looking  into  the  title. 

Edwin  Silver,  recalled  by  plaintiff,  said:  "I  went  out  to  court-house  door 
when  Wagner  said  he  was  going  to  begin  the  sale.  Came  back  into  court- 
room, when  I  made  arrangement  with  Winston,  and  was  not  out  again  until 
Winston  called  me  out.  Was  only  outside  the  two  times  during  the  sale. 
Was  out  the  last  time  but  a  few  moments,  when  Winston  told  me  that  he  had 
bid  as  much  as  the  country  land  was  worth.  I  went  out  at  once.  When  I 
got  to  outside  door  of  court-house,  saw  Wagner  standing  a  little  distance  to 
the  left  of  the  door.  Ooing  out,  I  approached  him,  telling  what  Winston 
said  about  the  country  land;  that  the  securities  were  go^;  that  W.  had 
bid  it  up  to  its  value;  that  I  did  not  know  just  what  to  do.  Wagner  had 
been  crying  the  sale,  and  stopped  when  I  said  the  above.  It  was  then  sug- 
gested to  send  for  Stampfli,  and  it  was  my  recollection  that  Wagner  proposed 
it.  I  assented  to  it,  and  it  was  understood  that  Stampfli  should  be  sent  for  to 
advise  with  me  as  to  bidding  more  on  the  land  than  Winston  bid.  Wagner 
started  as  if  to  go  himself  for  Stampfli.  I  turned  around  and  went  back  into 
the  court-room,  and  heard  no  more  of  the  matter  until  I  heard  the  sale  had 
been  made  to  Madden  for  the  lot  at  $100.  I  think  now  that  I  do  remember 
of  Eaithel  being  sent  for  Stampfli,  but  did  not  hear  him  recalled,  or  hear  any 
one  say  that  Stampfli  was  at  Liberty.  I  left  under  the  impression  that  Stampfli 
was  in  the  city,  and  would  be  brought  to  the  court-house,  where  I  could  con- 
fer with  him  before  sale  should  be  proceeded  with.  The  testimony  of  Wag- 
ner, that  he  told  me  that  Winston  had  bid  fifty  dollars  on  the  lot,  and  that  he, 
Wagner,  insisted  on  my  bidding  more,  is  wholly  untrue.  I  remember  dis- 
tinctly what  occurred  when  I  was  outside  of  the  court-house,  and  know  that 
what  Wagner  says  as  to  my  being  present  when  he  was  crying  that  lot  off, 
and  of  my  refusal  to  bid ,  is  incorrect.  It  is  impossible  for  it  to  have  occurred. 
I  recollect  what  did  occur  while  I  was  out  there,  and  know  the  above  did  not 
occur;  I  know  that  I  would  not  have  permitted  the  lot  to  have  sold  for  $100  in 
my  presence;  know  that  there  was  no  $50  or  $100  bid  while  I  was  outside; 
and  the  first  I  heard  of  either  was  after  the  sale  of  the  lot.  Wagner  never 
stated,  in  my  presence,  that  it  was  a  shame  that  the  lot  should  go  for  $100. 
He  never  told  me  that  he  would  not  run  all  over  town  to  hunt  up  county 
judges,  but,  on  the  contrary,  exhibited  a  perfect  willingness  to  send  for 
Stampfli.  If  Swift's  name  was  mentioned,  it  was  done  when  we  spoke  of 
sending  for  Stampfli,  but  I  do  not  remember  it.  Cross-Bxamined,  I  knew 
Wagner  was  going  to  sell  the  lot  that  day.  He  told  me  so  in  the  morning, 
and  after  dinner  before  beginning  the  stde.  *  *  *  I  knew  there  were 
two  of  those  school  mortgage  judgments  against  G.  C.  Berry's  property.  I 
now  think  I  remember  of  Raithel  going  or  starting  for  Stampfli,  but  did  not 
know  of  his  being  recalled.  Raithel  and  myself  were  going  in  different  di- 
rections,— he  out  the  gate,  and  I  into  court-room.'' 

A.  C.  Scruggs  testified  that  he  was  present  at  the  sale  of  the  lot.  Did  not 
know  he  was  on  the  school  bonds  until  after  the  sale.  Was  there  to  protect 
the  interest  of  Mr.  Gk>rdon,  who  was  surety  on  the  bond  secured  by  mortgage 
on  the  country  land,  the  sale  of  which  first  took  place.  The  sheriff  was  cry- 
ing off  the  lot  in  town  15  or  20  minutes.  Silver  told  Tom  Winston  to  bid  up 
the  country  land,  and,  as  I  understood,  the  lot  also,  to  amount  of  the  debts. 
Silver  then  went  into  the  court-room,  and  Winston  bid  $300  on  the  farm  land. 
Silver  came  out  again,  and  may  have  said  something  to  Wagner  the  second 
time  he  came  out,  but  I  did  not  hear  him.  Something  was  said  about  send- 
ing for  Stampfli.  Silver  was  out  there  the  second  time  but  a  few  minutes. 
Did  not  see  him  while  they  were  selling  the  lot.  Think  conversation  about 
sending  for  Stampfli  was  before  the  lot  was  sold.  Heard  nothing  abcmt  send- 
ing for  Swift.  Cross-Examined.  Was  there  during  the  sale  of  the  whole  of 
it.  My  best  recollection  is  that  Silver  was  not  there  when  the  lot  was  put  up. 
Did  not  advise  Madden  to  bid.  C^  r\r\r^\c> 
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Defendant  recalled  Henry  Dulle,  who  testified:  "Was  present  when  the 
lot  was  sold.  Silver  was  there  when  the  sheriff  was  crying  the  lot.  I  was  not 
there  when  the  land  was  sold.  Winston  bid  $bO  on  the  lot.  Am  county  col- 
lector. Crosft-Examined,  Something  was  said  about  sending  for  the  prose- 
cuting attorney.  After  Silver  came  out,  Tom  Winston  told  him  he  had  'bid 
fifty  dollars  on  the  lot.  Think  8.  said,  •  I  don't  know  what  to  do.'  Some  one 
said,  'Send  for  Stampfii.*  I  said  he  was  at  Liberty.  Don't  know  whether 
Silver  went  into  the  court-room  at  once  after  Baithel  started;  don't  think  sale 
was  stopped  at  all.  We  were  all  together  in  the  crowd.  Silver  was  there 
when  I  stated  that  Stampfli  was  out  of  town.  It  took  a  long  time  to  sell 
the  lot." 

C.  J.  Gundelfinger,  recalled  by  defendant,  said:  "Was  present  at  the  sale 
of  the  lot.  Remember  that  it  was  sold  to  Madden.  Silver  was  present  dur- 
mg  the  sale  of  the  lot.  Wagner  sent  for  him.  The  farm  land  was  first  sold. 
it  must  have  taken  one  and  one-half  hours  to  sell  the  farm  land  and  lot. 
Think  both  were  sold  between  two  and  three  and  one-half  o'clock.  Wagner 
gave  me  lots  of  time  to  examine  titles.  X  saw  Silver  once.  He  came  out 
by  himself.  I  know  he  was  busy,  and  he  was  excited  and  was  in  a  hurry. 
Heard  about  sending  for  Stampfli.  Silver  said  some  of  the  judges  ought  to  be 
present.  He  went  back  in  a  few  minutes.  Silver  suggested,  before  going, 
to  send  for  Judge  Stampfli.  That  is  my  recollection.  Kaithel  started,  and 
got  to  the  gate,  15  or  20  feet.  I  called  him  back.  Silver  vanished,  and  was 
not  there  again.  Heard  Winston  make  050  bid  before  Silver  got  there.  The 
$100  bid  by  Madden  was  made  after  Silver  left." 

W.  W.  Wagner,  rp;iined,  said:  "Mr.  Silver  was  sent  for  after  Winston 
made  the  $50  bid.  He  was  in  the  court-room  when  Winston  made  this  bid. 
Had  bo  other  sales  that  day." 

Such,  in  extenso,  was  the  mass  of  testimony  submitted  to  the  chancellor 
at  the  trial  below,  and  we  are  now  asked  to  review  his  findings,  and  reverse 
his  decree,  for  the  reason  that  they  are  for  the  wrong  party,  and  not  supported 
by  the  evidence  in  the  cause,  and  for  the  further  reasons  that  the  petition 
failed  to  state  a  cause  of  action,  and  that  the  court  erred  in  overruling  defend- 
ant's ikiotions  for  review  and  in  arrest.  Such  also  is  the  substance  of  appel- 
lants' motions  for  review  and  in  arrest  filed  in  the  court  below,  and  here 
pressed  upon  our  attention  both  by  brief  and  argument  of  counsel. 

There  are  really  but  two  questions  presented  by  this  entire  record ;  one  of 
fact,  and  the  other  law.  The  question  of  fact  controverted  by  the  parties,  it 
will  be  seen,  is  whether  the  plaintiff's  agent  was  absent  from  the  sale  in  ques- 
tion ;  and,  if  so,  whether  that  absence  was  occasioned  by  the  means  and  in 
the  manner  charged  in  the  petition.  The  question  of  law  in  dispute  is,  con- 
ceding the  facts  charged  to  be  proved,  do  they  entitle  the  plaintiff  to  the  re- 
lief asked? 

It  may  be  conceded  in  the  outset  that  it  is  utterly  impossible,  and  would  be 
futile  to  attempt,  to  reconcile  the  positive  and  direct  contradictions  between 
the  witness  for  plaintiffs  and  those  of  defendants  except  upon  the  theory  of 
mistake  in  those  particulars  in  which  they  conflict  with  each  other.  It  is  not 
contended  in  briefs  or  arguments  of  counsel  that  there  has  been  any  willful 
misstatement  of  facts,  or  that  any  of  the  witnesses  are  not  trustworthy,  but 
it  is  earnestly  insisted  by  each  party  that  its  version  of  the  facts  are  true;  and 
it  was  left  to  the  chancellor,  in  such  circumstances,  to  search  out  and  arrive 
at  the  probable  truth  as  best  he  could. 

It  will  be  observed  that  there  is  no  substantial  disagreement  about  many  of 
the  facts  of  the  transaction.  It  is  not  disputed  that  the  lot  in  question  was 
sold  at  a  grossly  inadequate  price,  and  practically  sacrificed;  that  the  sale  of 
the  farm  land  first  took  place,  and  that  of  the  lot  afterwards;  that  Silver  was 
called  out  of  the  court-room  pending  one  or  the  other  of  said  sales,  and  held 
an  interview  with  the  sheriff  in  reference  thereto;  that  Silver,  for  some  rea- 
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son,  expressed  a  doubt  as  to  his  duty  in  the  premises,  and  what  he  ought  to  do 
in  regard  thereto:  that  to  relieve  him  of  his  embarrassment,  and  enable  him 
to  decide  what  to  do,  either  he  or  Wagner  suggested  that  Stampfli,  the  pre- 
siding justice  of  the  county  court,  who  lived  close  by,  be  sent  for,  to  confer 
and  advise  with  Silver  as  to  said  sale  then  pending,  and  his  duty  in  the  prem- 
ises; that  some  one,  probably  Kaithel,  the  janitor  of  the  court-house,  was  di- 
rected by  the  sheiiff  and  staited  to  go  for  Stampfli,  and  got  as  far  as  the  court- 
house gate,  some  20  feet  distant,  when  some  one  said  Stampfli  was  out  of 
town,  and  the  messenger  thereupon  returned;  that  shortly  thereafter  the  sale, 
which  had  been  temporarily  suspended,  was  resumed.  Just  what  length  of 
time  this  interview  and  abortive  effort  to  procure  the  attendance  of  Stampfli 
lasted,  does  not  clearly  appear.  One  of  the  main  controversies,  however,  be- 
tween the  parties,  was  whether  this  episode  or  interview  between  Silver  and  the 
sheriff  occurred  pending  the  sale  of  the  farm  land  or  the  lot  in  question.  Sik 
ver  and  Winston  afiirm,  with  great  positiveness  and  distinctness,  tliat  it  took 
place  while  the  farm  land  was  being  sold.  In  this  they  are  corroborated  by 
the  testimony  of  Scruggs.  On  the  other  hand,  Wagner,  the  sheriff,  and  Mad- 
den, the  purchaser,  perhaps  with  equal  confidence,  assert  that  it  occurred  pend- 
ing the  sale  of  the  town  lot.  In  this  they  were  corroborated  by  the  other 
witnesses  for  defendants,  some  three  or  four  in  number.  Under  such  cir- 
cumstances, what  was  the  chancellor  to  do?  Was  he  to  count  the  number 
of  witnesses,  all  of  whom  are  conceded  to  be  reputable,  or  might  he  with 
propriety,  in  connection  therewith,  turn  to  the  attending  facts  and  circum- 
stances that  are  undisputed,  and  see  what  light,  if  any,  they  throw  upon  the 
vexed  question  ?  In  this  connection,  it  is  conceded  or  not  disputed  that  the  sure- 
ties on  the  bonds  for  the  farm-land  debt  were  perfectly  solvent,  while  the  farm 
land  mortgaged  and  being  sold  therefor  was  only  worth  about  ^^0,  and  act- 
ually sold  that  day  for  only  $255,  while  the  debt  secured  was  $1,000.  It  is 
also  conceded  that  the  sureties  in  the  town-lot  debt  (as  well  as  Berry,  who 
was  principal  in  both  debts)  were  totally  insolvent,  while  the  town  lot  itself 
was  worth  from  $1,000  to  $1,200  or  $1,300, — more  than  sufflcientto  pay  that 
debt.  It  must  also  be  remembered  that  Silver  had  been  directed  by  the  county 
court,  or  its  judges,  to  attend  these  sales,  and  make  the  mortgaged  pi^mises 
bring  their  respective  debts. 

There  may  be  good  reason  why  Winston  and  Silver  might  well  pause  and 
hesitate  to  comply  strictly  with  the  directions  of  the  county  court,  and  bid  up 
the  farm  land  to  the  amount  of  that  debt,  since  they  both  knew,  as  the  evi- 
dence shows,  that  that  land  was  not  worth  half  the  debt,  and  that  the  personal 
sureties  therein  were  perfectly  solvent.  Indeed,  they  would  have  been  dere- 
lict in  duty,  and  justly  censurable,  if  they  had  done  so  under  the  circum- 
stances. On  the  other  hand,  if  Silver  was  a  man  of  ordinary  intelligence  and 
business  capacity,  neither  of  which  is  questioned,  there  can  be  no  reason  in 
the  world  why  he  should  doubt  as  to  his  duty,  or  for  a  moment  hesitate  to 
make  the  lot  in  question  bring  the  full  amount  of  that  debt.  From  all  the 
evidence,  he  must  be  presumed  to  know,  what  is  not  disputed,  and  that  which 
all  the  other  witnesses  in  the  case  seem  to  have  known,  that  the  lot  in  ques- 
tion was  well  worth  more  than  the  debt,  and  that  both  the  principal  and  sure- 
ties in  that  debt  were  all  insolvent.  These  facts  and  circumstances,  it  must 
be  conceded,  tend  to  show  that  the  said  interview  between  Silver  and  Wag- 
ner, the  talk  about  sending  for  Stampfli,  the  temporary  suspension  of  the  sale, 
and  the  presence  of  Silver,  spoken  of  by  the  witnesses,  must  have  been  pend- 
ing the  sale  of  the  farm  land,  and  not  that  of  the  lot  in  question.  These  facts 
and  circumstances  doubtless  did  not  escape  the  observation  of  the  chancellor, 
and  might  well  weigh  with  him  in  making  up  his  decision.  It  is  also  con- 
ceded that,  on  the  day  these  sales  were  going  on  at  the  door  of  the  court- 
house. Silver  was  busily  engaged  in  a  trial  then  in  progress  in  the  court- 
room, and  for  that  reason  requested  Winston  to  take  his  place  at  the  s^I^f  ^ 
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The  facts  and  circumstances  attending  the  entire  transaction  tend  to  show, 
with  reasonable  certainty,  that  Silver,  during  these  sales,  was  not  out  of  the 
court-room  more  than  twice, — once  when  the  sale  was  about  to  begin,  when 
he  handed  Winston  the  papers,  and  requested  him  to  attend  sale  and  bid  on 
the  lands,  and  immediately  returned  to  the  court-room ;  the  second  time,  when 
notified  by  Winston  what  hA  had  done,  and  "that  if  he  wanted  anything  fur- 
tlier,  to  come  out."  His  stay  on  this  occasion,  also,  appears  to  have  been 
brief.  After  a  short  conference  with  Wagner  about  sending  for  Stampfli  to 
advise  with  him,  and  the  starting  of  the  messenger  to  bring  him,  he  seems  to 
have  hurried  back  to  the  court-room,  where  his  professional  services  required 
his  presence.  It  is  further  conceded  that  the  sale  of  the  lot  in  question,  after 
it  commenced,  was  pending  for  a  considerable  length  of  time  before  it  was 
finally  concluded.  In  the  language  of  one  witness,  "lots  of  time  to  examine 
the  title"  was  given  by  Wagner  to  Madden  and  his  friends,  to  inquire  of  the 
clerk  and  examine  the  records  to  ascertain  whether  the  title  was  ail  right. 
Madden,  the  purchaser,  says  his  "$100  bid  was  up  as  much  as  half  an  hour." 
The  sheriff  says  he  "cried  the  lot  fully  half  an  hour  or  more."  Madden's 
brother  said  the  sheriff  "cried  it  some  twenty  minutes."  C.  J.  Gundelfinger, 
recalled  by  defendant,  said:  "Was  present  at  the  sale  of  the  lot.  fiemember 
that  it  was  sold  to  Madden.  Silver  was  present  during  the  sale  of  the  lot. 
Wagner  sent  for  him.  The  farm  land  was  first  sold.  It  must  have  taken 
one  and  one-half  hours  to  sell  the  farm  land  and  lot.  Think  both  were  sold 
between  two  and  three  and  one-half  o'clock.  Wagner  gave  me  lots  of  time 
to  examine  titles.  I  saw  Silver  once.  He  came  out  by  himself.  I  know  he 
was  busy,  and  he  was  excited,  and  wiis  in  a  hurry.  Heard  about  sending  for 
Stampfli.  Silver  said  some  of  the  judges  ought  to  be  present.  He  went  back 
in  a  few  minutes.  Silver  suggested,  before  going,  to  send  for  Judge  Stampfli. 
That  is  my  recollection.  Raithel  started  and  got  to  the  gate,  15  or  20  feet. 
I  called  him  back.  Silver  vanished,  and  was  not  there  again.  Heard  Win- 
ston make  $50  bid  before  Silver  got  there.  The  $100  bid  by  Madden  was 
made  after  Silver  left." 

While  the  defendant's  witnesses  are  quite  positive  that  they  saw  Silver  out 
of  the  court-room  and  present  pending  the  sale  of  the  lot,  ;et  they  all  couple 
his  presence  with  his  said  interview  with  Wagner  as  to  his  doubts  as  to  his 
duty  about  the  bidding,  and  the  said  suggestion  of  sending  for  Stampfli  to 
confer  with  him  on  tliat  subject.  If  the  facts  and  circumstances  (other  than 
the  positive  statements  of  witnesses)  tend  to  show  that  said  conference  with 
Wagner  must  have  been  pending  the  sale  of  the  farm  land,  they  would,  for 
the  same  reason,  tend  to  show  that  the  time  they  saw  him  (Silver)  must  also 
have  been  pending  tTiat  sale,  and  not  the  sale  of  the  lot.  Silver's  compre- 
hensive review  of  what  happened,  and  how  it  occurred,  when  recaUed  in  re- 
buttal, besides  being  emphatic  in  its  denials  of  defendants'  witnesses  as  to  his 
presence  at  the  sale  of  the  lot,  appears  to  be  in  harmony,  in  other  respects, 
with  the  attending  facts  and  circumstances,  and  is  as  follows:  £dwin  Silver, 
recalled  by  plaintiff,  said:  "I  went  out  to  court-house  door  when  W^agner 
said  he  was  going  to  begin  the  sale.  Came  back  into  court- room  when  I 
made  arrangement  with  Winston,  and  was  not  out  again  until  Winston  called 
me  out.  Was  only  outside  the  two  times  during  the  sale.  Was  out  the 
last  time  but  a  few  moments,  when  Winston  told  me  that  he  had  bid  as  much 
as  the  country  land  was  worth.  I  went  out  at  once.  When  I  got  to  out- 
side door  of  court-house,  saw  Wagner  standing  a  little  distance  to  the  left 
of  the  door.  Going  out,  I  approached  him,  telling  what  Winston  said  about 
the  country  lands;  that  the  securities  were  good;  that  W.  had  it  bid  up  to  its 
value;  that  I  did  not  know  just  what  to  do.  Wagner  had  been  crying  the 
aale,  and  stopped  when  I  said  the  above.  It  was  then  suggested  to  send  for 
Stampfli,  and  it  was  my  recollection  that  Wagner  proposed  it.  I  assented  to  it, 
and  it  was  understood  that  Stampfli  should  be  sent  for  to  advise  with  me  as  to 


406  SOUTHWESTERN   REPORTER.  [Mo. 

bidding  more  on  the  land  than  Winston  bid.  Wagner  started  as  if  to  go  him- 
self for  Stampfli.  I  turned  around,  and  went  back  into  the  court-room,  and 
heard  no  more  of  the  matter  until  I  heard  the  sale  had  been  made  to  Madden 
for  the  lot  at  6100.  I  think  now  that  I  do  remember  of  Raithel  being  sent 
for  Stampfli,  but  did  not  hear  him  recalled,  or  hear  any  one  say  that  Stampfli 
was  at  Liberty.  I  left  under  the  impression  that  Stampfli  was  in  the  city,  and 
would  be  brought  to  the  cx)urt-house.  where  I  could  confer  with  him  before 
the  sale  should  be  proceeded  with." 

There  is  another  circumstance  tending  to  complicate  the  matter,  and  further 
add  to  its  grave  difficulties,  which  requires  attention  at  our  hands,  and  that 
is  found  in  Winston's  connection  with  the  sale  of  the  lot  in  question.  It  is 
conceded  that  he  was  requested  by  Silver  to  attend  the  sales,  and  bid  on  the 
lots  for  him.  It  is  also  conceded  that,  in  point  of  fact,  he  was  present  about 
the  time  that  the  sale  of  the  lot  was  commenced,  and  actually  made  the  bid  of 
850  on  it.  All  the  explanation  of  this  matter  is  found  in  what  Winston  him- 
self says  about  it.  That  part  of  his  testimony  bearing  on  this  point,  as  will 
be  seen  by  reference  to  his  evidence,  is  to  the  effect  following:  That  he  "bid 
about  $300  on  the  farm  land,  as  much  as  he  thought  it  was  worth.  Went 
and  told  Silver  that  the  sureties  were  good,  and  that  the  county  did  not  want 
the  land  in  that  case;  that  if  he  wanted  anything  further  to  come  out.  He 
did  come  out,  and  he  talked  with  Wagner,  and  others  standing  there.  *  *  * 
I  had  no  further  connection  with  the  sale.  Went  back  into  my  office. 
Stayed  there  awhile.  Came  out,  and  the  sheriff  was  crying  the  sale  of  the 
lot.  Don't  remember  postively  whether  he  had  just  started  it  or  not.  He 
was  reading  the  advertisement.  I  bid  fifty  dollars  on  the  lot.  Did  not  bid 
especially  for  any  one.  I  said  « I  will  give  you  fifty  dolbirs  to  start  it.'  It 
was  an  idle  bid.  Would  have  taken  it  if  it  had  been  knocked  off  to  me. 
*  *  *  Silver  opened  the  door,  and  gave  me  the  papers,  and  said,  *  Make  it 
bring  the  money.*  I  bid  on  the  farm  land  all  it  was  worth.  Silver  was  in 
the  court-room.  My  connection  ceased  when  I  told  Sliver  to  attend  to  it. 
Silver  went  right  out  with  me  to  the  place  of  sale  when  I  told  him  I  had  bid 
on  the  land.  I  gave  him  back  the  papers.  The  conversation  about  sending 
for  Stampfli  occurred  just  as  soon  as  he  got  out  there.  ♦  ♦  ♦  My  fifty- 
dollar  bid  was  after  I  had  gone  in  for  Silver,  and  after  the  conversation  about 
sending  for  Stampfli."  In  this  same  connection,  Silver,  on  cross-examination, 
said:  **I  did  not  revoke  Winston's  authority,  in  express  terms,  when  he  went 
out.     We  were  to  call  Stampfli,  and  talk  over  the  matter. " 

This  explanation  and  statement  of  Winston  is  not  controverted  or  denied 
by  any  of  defendants'  witnesses.  If  he  is  to  be  believed, — and  no  effort  was 
made  to  impeach  him,  or  any  other  witness  at  the  trial, — ^it  certainly  tends  to 
show  that  he,  at  least,  considered  his  agency  and  connection  with  the  sale 
terminated  and  was  at  an  end  when  he  told  Silver,  after  bidding  on  the  farm 
land,  **that  if  he  wanted  anything  further  to  come  out."  In  this  connection, 
Winston  further  said:  "I  bid  on  the  farm  land  all  it  was  worth.  Silver  was 
in  the  court-room.  My  connection  ceased  when  I  told  Silver  to  attend  to  it. 
Silver  went  right  out  with  me  to  the  place  of  sale  when  I  told  him  I  had  bid 
on  the  land.  I  gave  him  back  the  papers."  All  this  tends  to  show  that 
thereafter  Winston  did  not  consider  himself  any  longer  the  agent  or  represent 
tative  of  Silver  in  this  transaction.  He  may  have  misapprehended  both  Sil- 
ver's expectations  and  Wagner's  suppositions  in  that  behalf;  but  certain  it 
is,  if  he  is  to  be  believed,  he  was  not  present  and  bidding  on  the  lot  in  ques- 
tion for  and  on  behalf  of  the  county  when  he  made  the  $50  bid  in  question. 

The  chancellor,  who  tried  the  cause,  had  all  the  witnesses  before  him;  could 
see  their  manner  and  bearing,  as  well  as  hear  their  language;  was  doubtless 
well  acquainted  with  all  of  them;  and,  after  due  consideration  of  the  whole 
case,  found  the  issues  for  the  plaintiff,  and  rendered  a  decree  accordingly. 
Appellant's  counsel  insists  with  much  earnestness  that  the  finding  and  do- 
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cree  is  not  supported  by  the  evidence  in  the  cause.  After  a  patient  examina- 
tion of  the  entire  record,  and  a  careful  consideration  of  the  whole  case,  we 
have  not  been  able  to  agree  with  counsel  in  his  estimate  and  value  of  said 
evidence*  but,  on  the  contrary,  are  of  a  different  opinion,  and  so  hold  accord- 
ingly.   So  much  as  to  the  question  of  fact  presented  by  the  record. 

The  question  of  law,  as  before  observed,  is  chiefly  whether  the  petition  and 
the  finding  of  the  court  entitle  the  plaintiff,  Cole  county,  to  the  relief  asked 
and  actually  given.  It  is  insisted  for  appellant — Fi7'8t,  that  inadequaby  of 
price  alone  is  not,  of  itself,  sufficient  to  set  aside  a  sheriff's  sale  otherwise 
fair  and  regular,  and  that  public  policy  requires  that  such  sales  should  be  up- 
held, although  occasional  hardships  may  attend  them;  secondj  that  in  no  case 
will  such  relief  be  granted  where  it  appears  that  such  inadequacy  of  price  was 
occasioned  by  or  coupled  with  the  negligence  of  the  party  complaining,  and 
in  no  way  chargeable  to  any  failure  of  duty  on  the  part  of  the  sheriff  in  the 
conduct  of  the  sale. 

As  to  the  first  point,  respondent  concedes  that  while,  as  a  general  rule,  this 
may,  be  true,  yet  there  is  "abundant  authority"  for  the  proposition  that 
where  gross  inadequacy  of  price  is  coupled  with  accident,  mistake,  or  misap- 
prehension, caused  by  a  purchaser  or  others  interested  in  a  sale,  or  by  the  of- 
ficer conducting  the  sale,  equity  will  interpose  and  set  aside  the  sale.  Rorer, 
Jud.  Sales.  (2d  Ed.)  §8  549.  566;  American  Wine  Co,  v.  Scholer,  85  Mo.  496; 
Strong  v.  Vatton,  1  Wis.  471;  Lefeore  v.  Laratoay,  22  Barb.  168;  Hotoell  v. 
Hester,  4  N.  J.  Eq.  266;  Beckwith  v.  Mining  Co.,  87  N.  C.  155;  McKee  v. 
Logan,  82  Mo.  528 ;  Parker  v.  Hannibal  &  8t,  J.  K.  R.,  U  Mo.  421 ;  2  Story, 
Eq.  Jur.  §  1334;  Rorer,  Jud.  Sales,  §§  1086,  1087, 1095;  Nelson  v.  Broion,  23 
Mo.  13;  StaU  v.  Moore,  72  Mo.  285. 

As  to  the  second  point,  respondent  says  that  authorities  are  not  wanting 
to  the  effect  that  where  the  property  of  infants,  or  trust-estate,  is  sacrificed 
by  the  negligence  of  guardians  or  trustees,  equity,  in  proper  cases,  will  inter- 
fere for  their  protection,  and  set  aside  sales  thus  improvidently  made;  and, 
further,  that,  to  a  certain  extent,  olBcers  in  selling  property  under  execution 
are  treated  by  the  law  as  agents  for  both  plaintiff  and  defendant,  and  bound  to 
protect  the  interests  of  both;  that  they  are  not  bound  to  accept  a  bid  without 
reserve;  and  that,  if  they  can  see  that  a  sacrifice  of  property  will  be  pre- 
vented by  delay,  they  may,  in  their  discretion,  return  "no  sale,  for  want  of 
bidders,?  and  be  protected  in  so  doing.  Rorer,  Jud.  Sales,  (2d  Ed.)  §  566; 
Lefetire  v.  Laraway,  22  Barb.  108;  2  Story,  Eq.  Jur.  §  1334;  Conway  v.  Nolte, 
11  Mo.  75;  STiaw  v.  Poti^,  50  Mo. 281;  State  v.  Moore,  72  Mo.  285;  2  Story, 
Eq.  Jur.  §  1334.  In  the  case  at  bar.  it  will  be  observed,  in  this  connection, 
tliat  the  county,  by  law,  is  but  the  trustee  of  the  school  funds  in  question  for 
the  benefit  of  common  schools  and  the  education  of  minors,  and  that  the  jus- 
tices of  the  cou!ity  court  are  but  its  agents  in  the  management  and  preserva- 
tion of  said  funds  for  such  uses  and  beneficiaiies.  It  will  be  noted,  also,  in 
the  same  connection,  that  Wagner,  the  sheriff,  conducting  the  sales  in  ques- 
tion, and  speaking  thereof  in  his  examination,  said:  '*  I  stated  several  times 
that  it  was  a  shame  that  the  lot  was  being  sold  for  that  sum.  *  *  *  I 
would  estimate  the  property  at  a  thousand  dollars.  I  knew  that  when  I 
made  the  sale."  These  facts  are  only  mentioned  because  they  appear  in  the 
case,  and  may  serve  to  characterize,  to  some  extent,  the  nature  of  the  property 
being  sold,  as  well  as  the  duty  and  discretion  imposed  upon  the  officer,  in  the 
conduct  and  management  of  said  sale.  We  will  not  say  that  it  was  the  duty 
of  the  sheriff,  with  his  knowledge  and  convictions  in  the  premises,  to  have 
suspended  the -sale;  but  that,  if  he  had  seen  proper  to  do  so,  as  he  might  have 
done,  his  discretion,  in  our  judgment,  would  have  been  proper  and  commend- 
able.    Contoay  v.  Nolte,  11  Mo.  75;  Shaw  v.  Potter,  50  Mo.  281. 

There  is  one  other  objection,  made  here  for  the  first  time,  and  deserving  of 
brief  notice  only.    It  is  insisted  for  appellant  that  there  was  no  record  entry 
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by  the  county  court  of  the  appointment  of  Silver  as  its  agent;  that  the  court 
is  one  of  record,  and,  as  such,  can  only  speak  by  its  record,  and  therefore  Sil- 
ver was  not  its  "duly  authorized"  agent,  within  the  meaning  of  section 
7115,  Rev.  St.  1879.  Of  this  objection  it  is  sufficient  to  say  that  the  defend- 
ants, having  alleged  affirmatively  in  their  answer  "that  the  county  court  had 
an  agent  present,  that  he  bid  on  the  property,"  etc.,  will  not  now  be  heard 
to  deny  his  authority  to  act  as  such  in  the  premises.  In  their  motion  for  re- 
view the  defendants  again  allege  "that  the  sale  was  entirely  fair,  and  made 
with  full  notice  to  the  agent  of  the  county."  It  is  now  too  late  to  raise  that 
objection,  even  if  well  taken,  under  the  circumstances  of  the  case. 

Looking  at  the  case,  therefore,  in  all  its  aspects,  we  are  of  opinion  that  the 
objection  of  appellants  as  to  the  sufficiency  of  the  petition,  and  the  propriety 
of  the  chancellor's  finding  and  decree  upon  the  evidence  before  him,  is  not 
well  taken.  We  are  further  of  opinion  that,  upon  the  whole  case,  the  judg- 
ment is  for  the  right  party,  and  should  be  affirmed,  and  it  is  accordingly  so 
ordered. 

(All  concur.) 

Bamsey  v.  Henderson. 
{Supreme  QmH  of  Miswwri,    May  16,  18S7.) 

1.  EjECTMKNT— EviDKIfCE — PliBAPIKOS. 

In  an  action  of  ejectment,  title  to  lands  described  in  the  pleadin£:3  only  Is  to  be 
considered  in  issue.    Evidence  of  title  to  other  lands  is  not  admissible. 

2.  Landlord  and  Tbwant— Notice  to  Quit. 

Where  a  tenant  enters  upon  land  and  subsequently  denies  his  landlord's  title,  hdd, 
that  he  is  not  entitled  to  notice  to  quit. 

Appeal  from  circuit  court,  Greene  county. 

T,  J.  White  and  J,  P.  McCammon,  for  respondent.  F,  8.  Sheppard,  for 
appellant. 

Ray,  J.  This  is  an  action  of  ejectment,  in  the  usual  form,  by  plaintiff  to 
recover  from  defendant  the  possession  of  a  parcel  of  ground  described  in  the 
petition  as  "the  north-west  quarter  of  lot  thirty-seven,  Stephens'  addition  to 
the  city  of  Springfield,  Mo."  The  answer  of  defendant,  and  portions  of  the 
evidence  deemed  material  and  pertinent  to  the  action  of  the  court  upon  decla* 
ration  of  law,  will  be  noticed  hereafter  in  the  progress  of  the  opinion.  The 
case  was  tried  by  the  court  without  the  aid  of  a  jury,  and  a  finding  and  judg^ 
ment  had  in  favor  of  plaintiff  for  the  recovery  of  the  possession  of  the  prem- 
ises described  in  the  petition,  from  which  judgment  the  defendant  has  ap- 
pealed to  this  court. 

The  paper  title  to  said  lot  37,  read  in  evidence  by  plaintiff,  seems  to  be 
formal  and  regular  in  all  respects.  No  question  is,  we  believe,  made  in  that 
behalf.  The  defendant  acquired  her  possession,  in  the  first  instance,  about 
the  years  1872  or  1873,  as  the  tenant  of  plaintiff.  Both  plaintiff  and  defend- 
ant so  testify.  Defendant  testifies  that  subsequently  she  held  under  a  verbal 
contract  of  purchase.  In  1881,  Shepard  bouglit  lots  numbered  34,  35,  and  36 
in  said  addition,  and  claimed,  according  to  a  survey  and  measurement  made 
to  establish  the  corners  of  his  lots,  that  the  defendant  had  built  her  cabin  and 
da$^  her  well  on  the  south  part  of  his  said  lot  86,  which,  according  to  the  plat 
offered  in  evidence,  lies  immediately  north  of  lot  87.  Shepard  shortly  after- 
wards'sued  defendant  in  ejectment,  and  recovered,  the  suit  being  undefended, 
and  thereafter  sold  the  south-west  quarter  of  lot  36  to  defendant  at  and  for 
the  sum  of  $30.  A  proper  chain  of  title  to  said  lot  last  mentioned  was  read 
in  evidence  by  defendant  at  the  trial. 

The  claim  was  made  in  defendant's  behalf  at  the  trial,  and  is  renewed  here, 
that  this  lot,  to-wit,  the  S.  W.  J  of  36,  was  the  land  plaintiff  sues  for  and  was 
really  seeking  to  recover,  although  it  was  described  in  the  petition  as  the  N. 
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W.  ^  of  lot  37.  As  the  pleadings  in  the  cause  then  were,  we  do  not  see  how 
this  claim  and  evidence  in  that  behalf  was  competent  or  admissible.  Parties 
are  bound  by  their  pleadings.  Courts  cannot  disregard  them,  or  give  relief 
in  conflict  with  and  inconsistent  with  their  statements  of  facts  and  admis- 
sions. 

The  petition  in  the  ease,  as  we  have  seen,  described  the  lot  sued  for  as  *'the 
north-west  qr.  of  lot  37."  The  answer  in  the  case,  we  may  observe,  embraces 
two  defenses:  First,  it  says:  'Tor  answer,  defendant  admits  the  possession 
of  the  north-west  qr.  of  lot  37,  Stephens'  addition  to  the  city  of  Springfield, 
and  denies  every  other  allegation  in  plaintiff's  petition  contained."  So  far 
as  this  first  defense,  therefore,  is  concerned,  the  only  issue  is  as  to  the  right 
to  the  possession  of  the  ground,  which  is  described  in  the  answer,  as  well  as 
in  the  petition,  as  the  *' north-west  qr.  of  lot  37,"  in  said  addition. 

The  second  and  "equitable  defense"  set  up  in  the  answer  charges  that  de- 
fendant verbally  contracted  to  buy  from  plaintiff  the  west  half  of  lot  37,  "but 
that  the  tract  of  land  plaintiff  showed  to  defendant  really  consisted  of  the 
south-west  qr.  of  lot  36,  and  the  north-west  qr.  of  lot  37,  in  the  addition 
aforesaid;  and  tTie  same  is  the  tract  of  land  sued  for  by  plaintiff  in  this  ao- 
tion.**  It  further  charges  that  defendant  "has  made  improvements  of  value 
on  the  north-west  qr.  of  lot  37."  It  also  charges  that  some  one  else  is  in  pos- 
session, by  purchase  and  deed  from  plaintiff,  of  the  S.  W.  J  of  lot  37,  (which 
is  the  other  quarter  of  the  west  half  of  lot  37  alleged  to  have  been  contracted 
for  as  aforesaid,)  and  that  the  title  thereto  has  failed.  It  also  charges  that 
defendant  has  been  evicted  by  superior  title  from  the  S.  W.  ^  of  lot  36,  which 
is  the  said  quarter  lot  bought  of  Shepard,  and  prays  a  decree  vesting  title  in 
her  to  the  N.  W.  J  of  lot  37,  and  for  an  accounting,  and  for  judgment  for  ex- 
cess of  payments. 

This,  then,  being  in  substance  the  answer,  we  are  at  a  loss  to  see  what 
said  lot  36  has  to  do  with  the  case.  It  is  not  described  in  the  petition,  nor 
was  it  embraced  in  the  verbal  contract;  and  defendant  says  plaintiff  did  not 
own  it,  and  has  nothing  to  do  with  it;  and  the  answer  admits  in  both  defenses, 
as  we  have  seen,  that  defendant  is  in  possession  of  the  N.  W.  i  of  lot  37,  the 
lot  described  in  the  petition.  The  issues  thus  made  under  this  second  de- 
fense to  the  petition  are,  we  think,  whether  there  was  any  verbal  contract  of 
purchase  of  the  W.  ^of  lot  37;  and,  if  so,  whether  there  had  been  a  failure 
of  title  and  consideration  in  respect  to  the  S.  W.  ^  of  lot  37,  and  what  the 
damages,  if  any,  the  defendant  was  entitled  to  on  that  account.  The  title  to 
lot  37«  including  the  S.  W.  ^  of  37,  was  shown  to  be  in  plaintiff,  and  no  con- 
veyance from  him  for  said  S.  W.  ^  of  37  was  shown,  although  the  answer  al- 
leged, as  we  have  seen,  that  he  had  so  conveyed.  The  plaintiff,  it  would 
seem,  therefore,  was  in  position  to  execute  and  specifically  perform  the  ver- 
bal contract,  provided  the  court  had  found  it  had  been  made  and  entered  into. 
Under  the  description  of  the  land  given  in  the  petition,  and  the  admission  in 
the  answer,  plaintiff  was  entitled,  under  his  title  read  in  evidence,  to  recover 
the  possession,  unless  the  court  found  he  made  and  failed  to  perform  the  ver- 
bal contract  set  up  in  the  answer  to  sell  and  convey  the  W.  i  of  said  lot  37, 
or  had  at  least  agreed  to  convey  the  N.  W.  ^  of  37.  The  question  of  most 
importance  and  merit  in  the  case  was  in  reference  to  the  iilleged  verbal  pur- 
chase of  the  half  lot,  and  whether  defendant  held  possession  thereunder,  or 
as  the  tenant  of  the  plaintiff.  Plaintiff  and  defendant  were  the  only  wit- 
nesses testifying  in  that  behalf,  and  they  contradicted  each  other,  and  with 
this  conflict  in  their  evidence  the  trial  court  found  for  plaintiff.  Under  such 
circumstances^  its  finding  will  not  be  disturbed  or  interfered  with  by  this 
court.  These  views  make  it  unnecessary,  we  think,  to  notice  the  several  sur- 
veys offered  in  evidence  by  the  parties. 

We  deem  it  necessary  to  say  but  little  about  the  action  of  the  court  upon 
declarations  of  law.    Those  given  at  plaintiff's  instance  announced,  in  sub- 
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stance,  the  doctrine  that  if  defendant  had  entered  as  plaintiff's  tenant,  and 
had  denied  and  repudiated  plaintiff's  title,  she  was  not  entitled  to  notice  to 
quit.  These  instructions  were  supported  by  evidence  in  the  cause,  and  af- 
ford no  ground  for  reversal.  The  first  asked  for  defendant  declared  the  sur- 
vey made  by  the  county  surveyors  inadmissible;  but  the  evidence  of  a  survey 
made  by  defendants  grantor  before  the  controversy  arose  was  admissible. 
The  second  was  that  if  tlie  land  sued  for  by  plaintiff  was  believed,  on  the  ev- 
idence, to  be  a  part  of  lot  37,  the  defendant  was  plaintiff's  tenant  at  will,  as 
a  verbal  vendee,  or  from  month  to  month,  and  entitled  to  notice  to  quit. 
These  were  the  only  ones  refused,  and  the  court's  action  in  that  behalf  was, 
we  think,  manifestly  correct.  Even  if  the  first  was  correct,  its  refusal  was, 
we  think,  under  the  pleadings  and  facts  of  the  case,  without  prejudice  to  the 
defendants;  while  the  second  is  too  narrow,  and,  even  if  otherwise  correct, 
wholly  ignores  the  evidence  as  to  the  disclaimer  of  plaintiff's  title  by  defend- 
ant. 

Finding  no  error  in  the  record  calling  for  a  reversal,  we  affirm  the  judg- 
ment; and  it  is  so  ordered. 

(All  concur.) 


City  of  St.  Louis  v.  Provenchebe  and  others. 

{Supreme  Qnart  of  Mistouru    May  10,  1887.) 

Municipal  Corpobatio ns— Ass essmbnib— Validity. 

The  charter  of  the  city  of  St.  LoqIs  (article  6,  {  5)  provides  the  method  by  which 
property  shall  be  assessed  for  benefits  conferred  by  the  opening  of  a  street,  and  di- 
rects commissioners  to  assess  contiguous  proper  tybenefi  ted  thereby,  which  assess- 
ment shall  be  a  lien  on  the  property  so  charged.  Held,  under  these  provisions,  that, 
where  one  person  owns  several  lots,  a  separate  assessment  of  the  amount  of  benefits 
to  each  lot  is  necessary,  and  commissioners  have  no  authority  to  group  the  several 
lots  and  assess  them  in  gross. 

Appeal  from  St.  Louis  circuit  court. 

X.  Bell,  for  appellant.    P.  W.  Provenchere,  for  respondents. 

Brace,  J.  This  action  was  brought  upon  a  special  tax-bill  to  recover  the 
amount  of  benefit  assessed  in  gross  upon  several  contiguous  lots  of  the  defend- 
ants, upon  the  opening  of  a  street  in  the  city  of  St.  Louis.  The  case  was  tried 
by  the  court  without  a  jury,  and  the  law  of  the  case  was  declared  as  follows: 
"The  court  declares  the  law  to  be  that  if  the  lot  or  tract  of  ground  described 
in  plaintiff's  petition  as  charged  with  said  special  tax-bill,  and  against  which 
said  assessment  was  made,  and  against  which  said  bill  was  issned,  is  com- 
posed, and  at  and  before  all  the  times  mentioned  in  plaintiff's  petition  was 
composed,  of  several  distinct  and  separate  lots  of  ground,  all  lying  in  and 
being  part  of  *Provenchere's  addition;'  that  a  plat  of  said  addition  is,  and  at 
and  before  all  the  times  mentioned  in  plaintiff's  petition  was,  of  record,  duly 
recorded  in  the  ofilce  of  the  recorder  of  deeds  in  said  city  of  St.  Louis ;  and  that 
said  lots  are  all  unimproved, — then  plaintiff  cannot  recover. "  The  court  found 
for  the  defendant,  and  rendered  judgment  in  his  favor,  from  which  plaintiff 
appeals,  and  assigns  for  error  the  giving  of  said  declaration.  The  facts  hy- 
potbetically  stat^  in  the  declaration  are  undi  ;;)iited.  The  commissioners 
assessed  the  benefits  to  lots  68  to  74,  in  Provenchere's  addition  to  the  city  of 
St.  Louis,  as  one  lot,  at  the  sum  of  $77.20,  and  the  tax-bill  sued  on  is  in  ac* 
cordance  with  the  assessment.  The  defendants  are  the  owners  of  all  of  said 
lots. 

Section  5,  art.  6,  of  plaintiff's  charter,  prescribes  the  method  by  which  a 
citizen's  property  shall  be  assessed  for  supposed  benefits  to  be  conferred  by  the 
opening  of  a  street,  in  order  to  raise  a  fund  for  the  payment  to  the  owners  of  the 
value  of  and  damages  to  lands  to  be  taken  for  such  proposed  street,  by  which 
it  is  made  the  duty  of  the  duly-appointed  commissioners,  first  having  ascer- 
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tained  such  values  and  damages  for  the  payment  thereof,  "to  assess  against 
the  city  the  amount  of  benefit  to  the  public  generally,  and  the  balance  against 
the  owner  or  owners  of  all  property  which  shall  be  especially  benefited  by  the 
proposed  improvement,  •  *  *  to  the  amount  that  each  lot  of  said  owner 
shall  be  benefited  by  the  improvement.  The  sums  to  be  paid  by  the  owners  of 
property  specially  benefited  by  the  improvement,  as  ascertained  by  the  commis- 
sioners, shall  be  a  lien  on  the  property  so  charged,  and  shall  be  collected,"  etc. 
There  can  be  no  question  that  the  provisions  of  this  section  require  a  separate 
assessment  of  the  amount  of  benefit  to  each  lot,  and  provide  that  that  amount 
only  shall  be  a  lien  on  such  lot,  and  the  commissioners  had  no  authority  to  in- 
crease the  burden  on  any  such  lot  by  grouping  together  a  number  of  lots,  and 
assessing  them  in  gross,  the  effect  of  which  would  be  to  make  the  amount  as- 
sessed upon  the  whole  number  of  lots  a  lien  on  each,  which  amount  would 
have  to  be  paid  in  full  before  any  one  of  them  could  be  discharged  therefrom, 
since  the  courts  are  without  power  to  make  an  apportionment.  The  owner  had 
a  right  to  have  each  of  these  lots  assessed  specifically  for  the  benefits  to  each 
of  them,  so  that  he  might  redeem  any  one  of  them  by  paying  the  tax  specific- 
ally levied  thereon, — a  right  of  which  he  would  be  deprived  if  the  mode  of  as- 
sessment adopted  in  this  case  should  be  sanctioned.  The  circuit  court  held 
that  the  assessment  of  the  lots  collectively,  instead  of  separately ,  rendered 
the  assessment  invalid,  and  that  no  recovery  could  be  had  upon  the  tax-bill 
issued  thereon ;  and  in  this  we  think  no  error  was  committed. 

The  general  principle  governing  in  said  cases  is  thus  stated  in  Cooley  on 
Taxation,  401:  "When  two  parcels  are  owned  by  the  same  person,  if  the 
statute  requires  a  separate  assessment,  obedience  to  the  requirement  is  essen- 
tial to  the  validity  of  the  proceedings.  It  cannot  be  held  in  any  case  that  It  is 
unimportant  to  the  tax-payer  whether  this  requirement  is  complied  with  or 
not.  It  is  made  solely  for  his  benefit;  ♦  *  ♦  and,  where  a  requirement 
has  for  its  sole  object  the  benefit  of  the  tax-payer,  the  necessity  for  a  compli- 
ance with  it  cannot  be  made  to  depend  upon  the  circumstances  of  a  pai-ticular 
case."  Nason  v.  Kicker,  63  Me.  381;  County  ComWs  v.  Mining  Co.,  61  Md. 
545;  Bruce  v.  McBee,  23  Kan.  379;  Hapgood  v.  Morten,  28  Kan.  764. 

Under  the  provisions  of  city  charters  authorizing  assessments  of  taxes  for 
street  improvements,  the  St.  Louis  court  of  appeals  has  uniformly  held  that, 
although  lots  may  be  contiguous  and  belong  to  the  same  owner,  they  must  be 
separately  assessed,  and,  if  assessed  together,  the  assessment  will  be  error, 
and  a  recovery  cannot  be  had  upon  a  tax-bill  issued  upon  sucti  an  assessment. 
Kefferstein  v.  Holliday,  3  Mo.  App.  569;  Miller  \.  Anheuser,  4  Mo.  App.  436; 
Christian  v.  Taussig,  8  Mo.  App.  602;  Kemper  v.  King,  11  Mo.  App.  116. 
And  the  provisions  in  no  clearer  terms  require  a  separate  assessment  of  each 
lot  than  does  the  section  under  consideration. 

The  judgment  of  the  circuit  court  is  afllrmed. 

(All  concur.) 

State  v.  Snebd. 
{Supreme  Court  of  Missouri.    May  16,  18S7.) 

!•  Spboial  Jux»g»— Powebs  op— Nbw  Tbial. 

Rev.  St.  Mo.  3  1879  authorizes  the  election  of  a  special  judge  in  certain  criminal 
cases,  and  confers  on  hira  all  the  powers  of  the  regular  jaofge  during  the  trial  of 
the  particular  case  for  which  he  is  elected,  but  provides  that,  upon  the  conclusion 
of  that  trial,  his  power  shall  instantly  cease.  Hdd  that,  if  the  judgment  rendered 
.by  him  ia  reversed,  on  appeal,  he  still  has  authority  to  hear  the  case  upon  the  new 
trial. 

2.  Homicide— Pbovocatiow— Instruction. 

Upon  a  trial  for  homicide,  it  is  the  duty  of  the  court  to  define  what  is  lawful  or 
just  provocation  only  when  there  is  evidence  in  the  case  of  such  provocation  ;  and, 
if  there  is  uo  such  provocation,  the  court  should  tell  the  jury  so. 
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3.  Sax»— "  Delibbratelt/* 

The  word  *'  deliberately"  was  defined  to  the  jury  as  si8:nifying  an  act  done  in 
cold  blood,  and  not  in  a  sudden  passion  caused  by  a  lawful  or  reasonable  provoca- 
tion.   Held  not  erroneous. 

Appeal  from  criminal  court,  Jackson  county. 

Atty,  Qen,  BoonCt  for  respondent.    Jenkins  (&  Clarke,  for  appellant. 

Norton,  C.  J.  The  defendant  was  tried  and  convicted  of  murder  in  the 
first  degree  at  the  August  term,  1886,  of  the  criminal  court  of  Jackson 
county,  and,  his  motion  for  new  trial  being  overruled,  he  has  appealed  to  this 
court,  and  assigns  as  his  first  ground  of  error  that  the  special  judge  who  pre- 
sided at  the  trial  was  not  elected  as  required  by  the  statute,  and  bad  no  au« 
thority  as  judge  to  try  and  sentence  defendant.  It  appears  from  the  record 
that  Hon.  H.  P.  White  wa.s  the  judge  of  the  criminal  court  of  Jackson 
county,  and  that  at  the  August  term,  1884,  of  said  court,  defendant  made  an 
allidavit  under  section  1877,  which  rendered  said  judge  incompetent  to  pre- 
side at  the  trial,  whereupon  an  election  was  ordered  and  held  under  section 
1878,  Rev.  St.,  which  resulted  in  the  election  of  Hon.  I.  K.  Shelby,  as 
special  judge,  who  proceeded  to  try  the  cause,  which  resulted  in  the  convic- 
tion and  sentence  of  defendant  for  murder  in  the  first  degree,  which  judgment, 
on  appeal  to  this  court,  was  reversed,  and  the  cause  remanded  for  trial  to  said 
criminal  court;  and  when  called  for  trial  at  the  August  term,  1886,  of  said 
court,  said  Shelby,  who  had  been  elected  special  judge  to  try  the  case  as 
above  stated,  proceeded  to  preside  at  the  trial,  resulting,  as  before  stated,  in 
the  conviction  of  defendant. 

It  is  claimed  by  counsel  that  under  section  1879,  Rev.  St.,  the  power  of  the 
special  judge  to  try  the  cause  was  exhausted  when  he  signed  the  bill  of  ex- 
ceptions in  the  trial  had  at  the  August  term,  1884.  The  above  section  is  as 
follows :  "  The  special  judge,  elected  as  provided  in  the  next  preceding  section, 
shall,  immediately  after  his  election,  take  an  oath  to  support  the  constitution 
of  the  United  States  and  of  the  state  of  Missouri,  and  to  hear  and  try  the  par- 
ticular cause  or  motion  pending,  without  fear,  favor,  or  partiality;  and  such 
special  judge  shall  possess  during  such  Mai  or  hearing,  and  in  relation 
thereto  only,  all  the  powers,  perform  the  duties,  and  be  subject  to  the  same 
restrictions,  as  the  judge  of  said  court,  but  shall  have  no  power  whatever  in 
any  other  cause  than  the  one  specified  in  the  order  of  record ;  and,  upon  iJie 
conclusion  of  the  trial  of  said  cause  in  said  circuit  or  criminal  court,  his 
potver  and  duties  as  such  special  judge  shall  instantly  cease  and  determine," 
We  are  of  the  opinion  that  the  trial  referred  to  in  the  italicised  words  of  the 
section  above  mean  a  trial  in  its  legal  sense;  that  is,  a  trial  had  according  to 
the  rules  of  law.  The  trial  had  in  August,  1884,  was  not  such  a  trial,  but 
was,  in  the  judgment  of  this  court,  a  mistrial,  and  hence  the  cause  was  re- 
manded for  trial.  Suppose,  as  suggested  by  Justice  Sherwood  during  the 
oral  argument,  the  special  judge  had  sustained  defendant's  motion  for  a  new 
trial  on  the  ground  of  error  committed  in  the  trial  had,  could  there  be  any 
question  as  to  the  right  of  the  special  judge  to  have  proceeded  and  tried  the 
cause?  We  think  not.  And  the  same  result  would  follow  whether  the  new 
trial  was  granted  by  the  special  judge,  or,  as  it  was,  by  this  court  in  revers- 
ing the  judgment  and  remanding  the  cause.  This,  we  think,  is  made  appar- 
ent by  section  1998,  Rev.  St.,  art.  21,  which  is  devoted  to  appeals  and  writs 
of  error  in  criminal  cases,  and  is  as  follows:  "The  court  to  which  any  crim- 
inal cause  shall  be  remanded  for  new  trial  shall  proceed  therein  in  the  same 
manner  as  if  such  cause  had  not  been  removed  into  the  supreme  court."  . 

The  case  of  Lacy  v.  Barrett,  75  Mo.  469,  to  which  we  have  been  cited,  has 
no  bearing  on  the  question  we  have  been  discussing. 

It  is  next  insisted  that  the  court  erred  in  refusing  to  give  instructions  for 
murder  in  the  second  degree  and  manslaughter  in  the  fourth  degree.    We  are 
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of  the  opinion  that  the  evidence  did  not  call  for  either  of  such  instructions. 
On  the  part  of  the  state,  the  evidence  disclosed  substantially  the  following 
state  of  facts:  That  deceased  and  defendant  on  the  twenty-sixth  July,  1884, 
drank  together  at  a  saloon  in  Kansas  City;  that  deceased  was  greatly  under 
tlie  influence  of  liquor,  and,  while  standing  at  the  bar,  defendant  slipped  the 
watch  of  deceased  from  his  pocket,  and,  on  discovering  that  his  act  in  so  do- 
ing was  approved  by  two  others,  banded  the  watch  to  the  saloon  keeper  to  be 
kept  for  deceased;  that,  soon  aiter  this,  defendant  was  seen  standing  outside 
of  one  of  the  doors  of  a  grocery  or  saloon  in  which  deceased  was  at  the  time, 
as  if  watching  for  some  one,  and  was  heard  to  remark:  "Damn  you,  you  will 
not  get  away  from  me  this  time. "  Soon  after  this,  one  Sutherland,  with  de- 
ceased, whom  he  was  to  get  to  go  to  his  home,  came  out  of  the  saloon,  and 
started,  being  followed  by  the  defendant;  that  deceased  insisted  on  returning 
to  get  something  more  to  drink,  and  did  so  against  the  protestation  of  his  com- 
panion, Sutherland;  that,  upon  rejtiring  to  the  saloon,  defendant  followed  de- 
ceased in,  went  up,  and  caught  him  by  the  coat,  and  deceased  turned  to  him 
and  said:  "I  want  you  to  let  me  alone.  I  have  nothing  for  or  against  you." 
Thereupon  defendant  turned  squarely  to  deceased,  and,  putting  his  hand  on 
his  pocket,  said:  "I  will  shoot  you  so  d — — d  full  of  holes  they  will  make  a 
sifter  of  you."  Soon  after  this,  deceased  came  out  of  the  saloon,  and  started 
towards  his  home;  the  defendant  following  after  him  some  distance  behind, 
and  who,  according  to  the  evidence  of  Mr.  Brink,  after  getting  within  a  few 
feet  of  deceased,  called  him  a  G  d son  of  a  bitch,  which  caused  wit- 
ness, who  had  passed  them,  to  turn  around,  and  on  doing  so  he  saw  defend- 
ant draw  his  revolver  from  his  hip  pocket,  and  shoot  the  deceased;  that,  when 
defendant  applied  the  above  epithet  to  deceased,  he  turned  round,  and  told  de- 
fendant to  keep  away  from  him,  and  this  is  evidently  the  remark  made  by  de- 
ceased to  which  the  cross-examination  of  this  witness  refers.  According  to 
the  evidence  of  another  witness.  Miss  McMahan,  the  deceased  was  going  down 
Twenty-third  street;  that  defendant  started  after  him,  and  caUed  to  him  to 
hold  on,  and  deceased  turned,  and  said,  "What  do  you  want?"  To  which  de- 
fendant replied,  "God  damn  you,  wait,  and  I  will  show  you  what  I  want  with 
you,"  and  pulled  his  revolver  out  of  his  pocket,  and  walked  rapidly  after  him. 
The  evidence  on  the  part  of  the  state  showed  that  deceased,  when  shot,  had 
no  weapon  on  his  person,  and  that  his  hands  were  hanging  down  by  his  side, 
and  that  the  shot  which  killed  deceased  was  planted  in  his  breast  near  the 
right  nipple,  and  passed  through  the  liver. 

The  following  version  of  the  difficulty  is  given  by  the  defendant  in  his  evi- 
dence: "I  started  from  the  saloon  to  the  water- works.  As  I  started,  I  came 
up  to  this  street,  and  turned  down  here  to  the  water- works  to  go  west.  There 
was  a  man  in  the  street  ahead  of  me.  When  I  got  to  him  I  saw  it  was 
Loomis.  I  spoke  to  him.  I  said,  *  Where  are  you  going? '  He  said,  « I  am 
going  to  the  water- works.'  I  said,  <  I  am  going  there  too;'  and  we  walked 
aide  by  side  a  few  steps;  when  he  reached  around  me  that  way,  I  said,  *  What 
do  you  mean  by  doing  that? '  He  said,  *  I  have  been  laying  for  you.  I  want 
to  get  you  away  from  the  crowd  to  kill  you,  and  I  am  going  to  give  it  to  you 
now.'  He  made  a  plunge  at  me  like  that.  I  saw  he  had  a  knife  in  his  hand. 
Then  I  drew  my  pistol.  My  revolver  is  a  double  action,  and  I  flred  without 
taking  aim.  I  fired  more  to  scare  him  than  anything  else.  Question.  Did 
you  or  didn't  you  intend  to  hit  him?  Anstoer,  I  shot  more  to  scare  him 
than  anything  else,  and  to  keep  him  away  from  me.  Q.  When  you  went  down 
the  street,  did  you  go  out  there  with  the  intention  of  shooting  him  ?  A.  No, 
sir;  I  did  not." 

If  the  deceased  was  killed  under  the  circumstances  detailed  by  the  witnesses 
on  the  part  of  the  state,  the  crime  of  murder  in  the  first  degree  was  fully 
made  out,  and  there  is  nothing  in  the  evidence  which  required  the  court  to 
give  instructions  upon  any  other  grade  of  homicide.    If,  on  the  other  hand. 
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the  deceased  was  killed  under  the  circumstances  detailed  by  defendant,  the 
law  of  self-defense  justified  him  in  the  killing. 

Tlie  instructions  given  by  the  court  in  regard  to  murder  in  the  first  degree  are 
such  as  have  been  repeatedly  approved  by  this  court  and  are  unexceptiona- 
ble; and  the  instructions  given  on  behalf  of  defendant  gave  him  the  full  ben- 
efit of  the  law  of  self-defense  and  of  reasonable  doubt. 

In  defining  the  word  "deliberately,"  the  jury  were  told  "that  it  signified 
done  in  a  cool  state  of  the  blood ;  that  is,  not  in  a  sudden  passion  caused  by 
a  lawful  or  reasonable  provocation,  or  by  some  just  cause  of  provocation. 
And  the  court  instructs  you  that,  under  the  evidence  in  this  case,  there  is  no 
evidence  tending  to  show  the  existence  of  any  such  passion  or  provocation." 
It  is  only  the  duty  of  the  court  to  define  what  is  lawful  or  just  provocation 
when  there  is  evidence  in  the  case  of  such  provocation ;  and,  if  there  is  no 
such  evidence,  the  court  should  tell  the  jury  so,  as  it  did  in  the  instruction  of 
which  defendant  complains.  In  the  case^of  State  v.  Talhott,  73  Mo.  347,  a 
conviction  for  murder  in  the  first  degree  was  upheld,  although  in  the  defini- 
tion of  the  word  "deliberately"  the  words  "without  reasonable  provocation, 
or  some  just  cause  of  provocation,"  were  left  out;  and  it  was  upheld  on  the 
distinct  ground  that  there  was  no  evidence  of  any  such  provocation.  In  the 
case  before  us  there  is  no  evidence  of  any  act  or  word  on  the  part  of  deceased 
tending  to  show  such  provocation.  The  evidence  of  defendant  as  to  what 
was  said  and  done  by  deceased,  if  believed  by  the  jury,  constituted  a  complete 
defense,  and  the  jury  were,  in  effect,  so  told  by  the  court  in  the  instructions 
given  on  his  behalf. 

It  is  also  insisted  that  the  court  erred  in  overruling  defendant's  application 
for  a  continuance.  We  think  it  was  properly  overruled,  because  it  failed  to 
show  proper  diligence.  The  witness  wanted,  it  is  stated,  was  in  Virginia;  he 
lived  in  Jackson  county;  it  is  not  shown  when  he  went;  no  subpoena  had  been 
issued  for  him;  and  all  the  evidence  of  this  witness  having  a  bearing  on  the 
case  would  have  been  inadmissible,  had  he  been  present,  for  the  reason  that 
it  was  proposed  to  show  by  him  what  defendant  said  after  the  killing  took 
place. 

It  is  also  insisted  that  the  court  erred  in  refusing  to  instruct  to  the  effect 
that,  before  the  jury  could  convict  the  defendant,  they  must  believe,  not  only 
that  he  killed  Loomis  as  charged,  but  that  he  killed  Orlean  Harris  Loomis. 
Under  section  1820,  Uev.  St.,  this  instruction  was  properly  refused,  if  for  no 
other  reason  than  the  one  there  given. 

Two  juries  have  passed  on  this  case,  and  reached  the  same  verdict,  and, 
after  a  careful  examination,  we  find  nothing  to  justify  an  interference  with 
the  judgment;  and  it  is  hereby  afllrmed,  in  which  all  concur. 


State  ex  rel.  Speckermak  v,  Allen,  Judge,  etc. 

(Supreme  Court  of  Missouri.    May  16, 1887.) 

Appeal— Probate  Coubt— Mandamus. 

A  probate  court  rescinded  its  order  appointing  the  relator  guardian  of  a  minor, 
and  refused  to  grant  him  an  appeal  to  tne  circuit  court.  Hida^  that,  as  the  rescind- 
ing order  was  a  final  judgment,  the  relator  was  entitled  to  an  appeal  from  it  as  a 
matter  of  right,  and  might  have  a  peremptory  mandamus  from  the  circuit  court 
compelling  the  probate  judge  to  grant  the  appeal. 

Appeal  from  circuit  court,  Madison  county. 

/.  Ferry  Johnson  and  D.  A.  Molntyre,  for  appellant.  Edwards  dk  CaJiooiif 
for  respondent. 

Braoe,  J.  This  was  a  proceeding  by  mandamtu  to  compel  the  respondent, 
judge  of  the  probate  court  of  Madison  county,  to  grant  an  appeal  to  the  cir- 
cuit court  of  said  county  from  an  order  of  said  probate  court  revoking  the 
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appointment  of  relator  as  guardian  of  John  Dasch,  a  minor.  A  demurrer  to 
the  return  of  respondent  to  the  writ  was  overruled,  peremptory  mandamus 
refused,  and  judgment  for  costs  against  the  appellant  rendered. 

The  respondent  in  his  rntum  admits  that  at  the  May  term  of  said  probate 
court,  and  on  the  thirteenth  of  May,  1884,  one  Wilhelmina  Schmidt  filed  in 
said  probate  court  her  petition  to  have  the  order  of  the  probate  court  of  Mad- 
ison county,  theretofore  made,  appointing  the  relator,  John  Speckerman,  guard- 
ian of  said  minor,  revoked  and  rescinded;  that  on  t)ie  fourteenth  of  May, 
1884,  the  relator  filed  his  answer  to  said  petition,  and  that  said  Wilhelmina 
on  the  same  day  filed  her  replication  to  said  answer;  and  that  said  court  pro- 
ceeded to  hear  and  try  the  matters  and  issues  presented  by  said  petition,  an- 
swer, and  replication,  and  did,  on  the  sixteenth  of  May  thereafter,  after  hear- 
ing parties,  witnesses,  and  arguments,  order  that  said  order  of  the  twenty- 
fourth  of  April,  1883,  be  revoked,  set  aside,  and  for  naught  held;  admits 
that  the  relator  on  the  same  day  prayed  for  an  appeal  from  this  order  to  tiie 
circuit  court  of  Madison  county,  filed  his  aflftdavit  therefor,  and  tendered  a 
good  and  sufficient  bond,  and  that  an  appeal  was  refused  him;  that  in  March, 
1883,  George  Dasch,  then  residing  with  his  infant  son,  John  Dasch,  in  Madi- 
son county,  Missouri,  died,  leaving  his  said  son,  aged  six  years,  in  a  helpless* 
condition,  in  said  county,  without  a  legal  or  natural  guardian  residing  in  the 
state  of  Missouri;  that  on  Uie  twenty-fourth  of  April,  1883,  the  following  or- 
der was  entered  upon  the  records  of  the  probate  court  of  said  county  by  the 
respondent: 

"In  the  Probate  Coukt  of  Madison  CJounty,  Missouri.— In  Vacation. 

April  24,  A.  D.  1883. 

"  Jn  the  Matter  of  John  Dasch,  Minor  Heir  of  George  Dasch,  Deceased. 

"It  appearing  to  the  satisfaction  of  this  court  that  John  Dasch  is  a  minor 
under  the  age  of  fourteen  years,  and  resides  in  Madison  county,  Missouri, 
and  that  he  has  no  legal  or  natural  guardian,  it  is  therefore  ordered  by  the 
court  that  John  Speckerman  be,  and  he  is  hereby,  appointed  guardian  of  the 
person  of  the  said  John  Dasch,  minor  heir  of  the  said  George  Dasch,  deceased, 
and  that,  before  entering  upon  the  duties  of  his  office,  he  is  required  to  enter 
into  a  bond  to  the  state  of  Missouri,  for  the  use  of  John  Dasch,  with  two  or 
more  securities  to  be  approved  by  the  court,  in  the  sum  of  fifty  dollars,  con- 
ditioned for  the  faithful  discharge  of  his  duties  according  to  law." 

— ^That  the  said  Speckerman  then  filed  his  bond  as  such  guardian,  which  was 
approved  by  the  respondent,  said  approval  appearing  only  by  the  following 
entry  on  said  bond:   "Approved  by  the  court  this  twenty-sixth  day  of  April, 

1883.  N.  B.  Allen,  Judge  of  Probate. "  Respondent  avers  that  said  appoint- 
ment of  said  Speckerman  as  guardian  as  aforesaid  was  made  and  entered  by 
him  in  vacation  of  said  probate  court,  and  that  his  approval  of  said  bond  was 
in  vacation  of  said  court,  and  "that  neither  said  order  of  appointment  nor 
said  bond  were  ever  afterwards  by  the  said  probate  court  at  any  of  its  terms 
specially  approved;"  and  that  it  was  shown  by  competent  evidence  in  the 
proceeding  between  Wilhelmina  Schmidt  and  the  relator,  at  the  May  term, 

1884,  of  said  court,  that  said  minor  then,  and  at  the  time  of  making  of  said 
order  of  appointment  and  of  the  approval  of  said  bond,  had  living  a  mother, 
to-wit,  the  said  Wilhelmina,  residing  in  the  state  of  Illinois. 

These  facts,  exhumed  from  a  mass  of  argumentation  and  immaterial  state- 
ments contained  in  the  return,  are  relied  upon  as  the  grounds  upon  which 
relator's  prayer  for  an  appeal  was  denied,  in  effect  saying  to  him  tliat,  "having 
decided  these  issues  correctly  in  the  case  tried  Iwfore  me,  you  have  no  right 
of  appeal. "  The  demurrer  to  the  return  should  have  been  sustained.  Whether 
the  order  of  April  24,  1883,  was  valid  or  invalid,  whether  the  determination 
of  the  probate  court  on  that  or  any  other  issue  raised  in  the  proceeding  was 
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right  or  wrong,  oould  afford  us  no  ground  for  refusing  respondent  the  right 
to  appeal, — ^the  only  means  provided  by  law  by  whidi  he  could  have  those 
questions  passed  upon  by  a  superior  tribunal.  It  is  foreign  to  the  subject  and 
purpose,  as  it  is  inconsistent  with  the  nature  of  the  proceedings  by  man- 
damus to  review  judicial  proceedings;  and  in  this  case,  whatever  they  may 
have  been,  and  whatever  effect  the  action  of  the  probate  court  may  have  had 
on  the  rights  of  the  parties  contestant,  and  who  had  submitted  those  rights  to 
the  exercise  of  its  jurisdiction,  could  not  be  inquired  Into  or  reviewed  by  the 
circuit  court  in  this  proceeding,  and  could  not  afford  any  ground  for  refusing 
the  writ.  High,  Extr.  Rem.  c.  3,  8S  147,  160,  188,  189,  190;  State  v.  Nor- 
ton, 20  Kan.  506;  Potter  v.  Todd,  13  Mo.  101.  The  probate  court  had  juris- 
diction of  the  subject-matter  of  the  issues  raised  before  it  by  the  parties  to  the 
proceeding.  Const,  art.  6,  §  34;  Rev.  St.  1879,  §  1176.  The  court  took  cog- 
nizance of  the  case,  and  rendered  judgment.  Its  order  "revoking,  setting 
aside,  and  for  naught  holding"  the  order  of  April  24,  1883,  was  a  final  de- 
termination of  the  Issues  raised  by  the  relator  in  his  answer  in  that  proceeding, 
from  which  an  appeal  would  lie  to  the  circuit  court  of  Madison  county.  Rev. 
St.  1879,  §8  292.  2616.  It  is  no  answer  to  say  the  order  rescinded  was  a  nul- 
lity. Whether  it  was  or  not  was  an  issue  raised  in  the  case,  and  decided  by 
the  probate  court,  and  that  decision  relator  had  a  right  to  have  reviewed.  It 
is  no  answer  to  say  that  it  was  not  a  final  judgment  or  order  because  it  did 
not  finally  determine  the  gurdianship  of  said  ward,  but  simply  opened  the  way 
for  relator  or  some  one  else  to  come  in  and  be  appointed  as  such  guardian. 
It  determined  finally  all  the  rights  claimed  by  the  relator  under  that  order  in 
his  answer,  so  far  as  it  was  in  the  power  of  the  court  to  determine  them  in 
that  proceeding. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded; 
and  it  is  ordered  that  a  peremptory  writ  of  mandamus  be  issued  by  said  chr- 
cuit  court  to  the  respondent,  or  his  successor  in  the  office  of  probate  judge  of 
Madison  county,  commanding  him  to  grant  relator's  appeal. 

(All  concur.) 
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Chicago  &  A.  R.  Co.  v,  Maddox  and  others. 

{Supreme  Court  of  Misemtri,    May  16.  1887.) 

Ihjxjnction— Order  of  Court— Highways. 

In  Missouri,  the  orders  of  the  county  court,  in  proceedings  to  appropriate  prop- 
erty for  the  purpose  of  laying  out  a  county  road,  are  subject  to  reuiedy  by  appeal, 
and  an  injunction  will  not  lie  to  restrain  the  execution  of  such  orders  on  account  of 
errors  in  the  proceedings. 

Appeal  from  circuit  court,  Audrain  county. 

This  suit  was  in  equity,  to  restrain  defendants,  one  of  whom  was  a  road 
overseer,  from  opening  a  new  .county  road  across  plaint! ff^s  railroad,  on  the 
ground  that  no  proceedings  for  establishing  the  road  had  been  taken  against 
plaintiff  or  its  property;  nor  had  any  damages  been  assessed  or  paid  plaintiff 
on  account  of  the  appropriation  of  its  property  and  rights.  The  facts,  as  they 
appear  upon  the  record,  are  that  plaintiff  had  operated  its  road,  and  had 
the  same  fenced  across  section  26,  township  50,  range  9,  in  Audrain  county, 
since  1869;  that  the  county  court  of  said  county,  in  1882,  upon  proceedings 
had,  established  a  new  county  road  through  said  section,  and  across  said  rail- 
road; that  the  commissioners  appointed  to  assess  damages  on  account  of  said 
road  failed  to  assess  damages  to  plaintiff  on  account  of  crossing  its  track  and 
right  of  way,  nor  did  they  report  that  plaintiff  was  not  entitled  to  damages, 
nor  did  plaintiff  relinquish  the  right  of  way,  nor  was  any  compensation  paid 
to  plaintiff,  or  to  the  treasurer  to  its  use.  The  circuit  court  held  that  plain- 
tiff was  not  entitled  to  compensation,  nor  were  proceedings  against  it  neces- 
sary.   Plaintiff ^s  bill  was  dismissed,  and  it  appealed  to  this  court. 

jkaqfarlane  <&  Trimble,  for  appellant.    T.  B.  Bttck7ier,  for  respondents. 

SiiERWOOD,  J.  The  plaintiff  had  no  standing  in  a  court  of  equity  to  en* 
join  the  defendants  from  tearing  its  fences  in  obedienoce  to  the  order  of  the 
court  lawfully  issued.  If,  as  is  alleged  in  the  reply,  the  commissioners  ap- 
pointed for  the  purpose  of  assessing  damages  assessed  none  to  plaintiff,  and 
made  no  report  on  the  subject  of  plaintiff's  damages,  this  furnishes  no 
ground  for  the  interposition  of  a  court  of  equity,  for  the  reason  that  the  stat- 
ute affords  a  remedy  by  gi-anting  an  appeal;  the  rule  being,  as  has  so  often 
been  announced  by  this  court,  that,  where  the  law  affords  a  remedy  ample 
and  adequate,  equity  declines  to  interfere.  8?ielbina  Hotel  Ass^n  v.  Parker, 
58  Mo.  327;  Kelly  v.  Hurt,  74  Mo.  561;  Bohh  v.  Graham.  89  Mo.  200, 1  S.  W. 
Rep.  90. 

This  results  in  affirming  the  judgment. 

(All  concur.) 

City  of  St.  Louis  v.  Johanseh. 
{Supreme  Court  of  Missouri,    May  16,  1887.) 
Municipal  Corporations— Assessmejits—Vali dity. 

Appeal  flrom  St.  Louis  circuit  court. 

Z.  Bell,  for  appellant.    L.  WUcox,  for  respondent. 

Brace,  J.  This  action  was  on  a  tax-bill  for  benefits  assessed  against  real  estate  of  the 
defendant,  under  section  5,  art.  6,  of  plaintifTs  charter,  upon  the  opening  of  a  street  in 
St.  Louis.  In  the  case  of  City  of  St.  Louis  v.  Provenckere,  ante.  410,  (decid^  at  this  term 
of  the  court,}  it  was  held  that,  under  the  provisions  of  said  section,  a  separate  assess- 
ment of  the  benefits  to  each  lot  must  be  made,  and,  when  several  contiguous  lots  of  the 
defendant  were  assessed  together  as  one  lot,  no  recovery  could  be  had.  This  case  is  on 
all  fours  with  that,  the  only  difierence  being  in  that  case  six,  and  in  this  two,  lots  were 
assessed  together  as  one  lot. 

The  judgment  of  the  circuit  court  for  the  defendant  is  affirmed. 

(All  concur.) 

V.4s.W.n0.7— 27  Digitized  by  GOOglC 
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State  v.  Calfer  and  others. 

{Supreme  Cwart  of  Mwouri.    May  16,  1887.) 

Inpictmbnt  a  WD  Information— Verification— JuBTicE  of  Pback. 

A  prosecution  before  a  justice  of  the  peace  for  assault  and  batterv  and  disturbing 
the  peace  cannot  be  sustained  when  the  information,  though  filed  by  the  proeecut- 
ing  attorney,  ia  not  verified  by  his  oath  or  afiidavit,  as  required  by  Bev.  Bt  Mo.  { 
2028. 

Appeal  from  circuit  court,  Clark  county. 

On  the  twelfth  day  of  December,  1883,  one  Oscar  0.  White,  a  private  citizen, 
filed  an  information,  verified  by  afl&davit,  before  a  justice  of  the  peace,  charg- 
ing Oliver  O.  and  George  Falker  with  an  assault  upon  him,  the  said  Oscar  0. 
White;  and  also  in  the  same  information  charging  Frank  Calfer  and  Ed. 
Falker,  the  appellants,  and  several  others,  with  disturbing  the  peace.  There- 
upon the  prosecuting  attorney  filed  an  information  in  two  counts,  which  was 
not  verified  by  oath  or  affidavit,  in  one  of  which  he  charged  appellants  and  a 
number  of  others  with  assaulting  the  said  Oscar  O.  White,  and  in  the  other 
he  charged  the  same  parties  with  disturbing  the  peace. 

/.  W.  Reed  and  W.  L,  Berkheimer,  for  appellants. 

This  prosecution  cannot  be  sustained.  While  the  information  is  properly 
made  by  the  prosecuting  attorney,  it  is  not  verified  by  his  oath  or  afiidavit  as  re- 
quired by  law.  Rev.  St.  §  2028;  StaU  v.  Hayward,  83  Mo.  303.  While  the 
above  decision  of  this  court  only  expressly  construes  sections  1762, 1763,  Rev. 
St.,  relative  to  the  filing  of  informations  before  courts  of  record,  substantially 
the  same  provisions  are  to  be  found  in  the  statute  relative  to  the  filing  of  in- 
formations before  justices  of  the  peace,  except  that  the  latter  does  not  permit 
prosecutors  to  file  informations  on  information  or  belief.  Vide  Rev.  St.  §§ 
2025,  2026,  2028.  While  these  sections  have  been  held  unconstitutional,  the 
ruling  of  the  court  only  went  to  the  person  who  filed  the  information,  and 
not  to  the  statute  requiring  the  making  of  an  affidavit  by  the  prosecutor. 

B.  &,  Boone,  Atty.  Gen.,  for  respondent. 

Norton,  C.  J.  Defendants  were  prosecuted  by  information  before  a  jus- 
tice of  the  peace,  and  on  their  appeal  to  the  circuit  court  of  Clark  county  judg- 
ment was  rendered  against  them  .from  which  they  have  appealed  to  this  court. 
The  information,  though  filed  by  the  prosecuting  attorney,  is  not  verified  as 
required  by  section  2028,  Rev.  St.;  and,  as  is  conceded  by  the  attorney  gen- 
eral, the  prosecution  cannot  be  maintained  under  the  ruling  of  this  court  in 
the  case  of  State  v.  Hayward,  83  Mo.  303;  and  the  judgment  is  therefore  re- 
versed; in  which  all  concur. 


Rothschild  'd.  Wabash  R.  Co.  and  others. 

{Supreme  Court  of  Missouri.    May  16, 1887.) 

1.  Carribbs — Railroad  Companies — Discrimination. 

In  an  action  brought  against  a  railroad  company  by  a  shipper  charging  defend- 
ant with  discriminating  against  plaintiff  in  rates,  held,  that  upon  the  merger  evi- 
dence the  trial  court  might  well  find  that  plaintiff  did  not  ship  his  cattle  over  the 
road  of  defendant  corporation,  or  its  predecessor,  or,  if  it  did,  that  sach  corpora- 
tion was  not  shown  to  be  a  party  to  the  discriminating  arrangement ^ 

2.  Appbal— Rrvikw— QuESTioKB  OP  Fact. 

On  appeal  in  an  action  at  law  tried  by  the  court,  the  findings  of  fact  cannot  be 
interfered  with  unless  tliey  are  against  the  undisputed  evidence.  The  weight  of 
evidence  cannot  be  passed  upon  by  the  higher  court. 

Appeal  from  St.  Louis  court  of  appeals. 

^Respecting  discrimination  by  common  carriers,  see  Indianapolis,  D.  ft  8.  R  Co  y. 
Erwin,  (111.)  8  N.E.  Rep.  862,  and  note;  Menacho  v.  Ward,  27  Fed.  Rep.  634,  and  note; 
Hays  V.  Pennsylvania  Co.,  12  Fed.  Rep.  814,  and  note.  C^  r>^r^r^]r> 
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Patrick  A  Henry  and  C.  H.  Krum^  for  appellant.  TF.  H*  Blodgett,  for  re- 
spondent. 

Black,  J.  This  suit  was  commenced  against  both  the  Wabash  Ballway 
Company  and  the  Wabash,  St.  Louis  &  Pacific  Company,  but  dismissed  as  to 
the  former.  The  petition,  in  substance,  states  that  the  defendant  is  a  com- 
mon carrier;  that  between  August  1,  1877,  and  January,  1878,  the  plaintiff 
shipped  by  the  defendant's  road,  from  East  St.  Louis  to  Jersey  City,  247  car- 
loads of  cattle,  and  was  required  to  pay  the  defendant  therefor  $;130  per  car; 
that  Nelson  Morris,  Samuel  W.  Alierton,  and  Timothy  Eastman  were,  at  the 
same  time,  shippers  of  cattle  over  the  defendant's  road  from  the  same  point 
to  the  same  point;  that,  by  virtue  of  a  secret  arrangement,  the  defendant 
agreed  with  these  three  persons  to  and  did  ship  their  cattle  at  a  much  cheaper 
rate;  that  the  amount  to  be  paid  by  them  was  dependent  upon  an  accounting; 
and  that  they  only  paid  ^0  per  car-load;  and,  because  of  the  unjust  discrimi- 
nation, plaintiff  asks  judgment  for  $16,800. 

On  the  trial  it  was  stipulated  that-prior  to  1879  the  St.  Louis,  Kansas  City 
&  Northern  Kail  way  Company  was  a  corporation  under  the  laws  of  this  state, 
owning  and  operating  a  railroad  from  Kansas  City  to  St.  Louis,  in  this  state; 
that  from  January,  1877,  to  November,  1879,  the  Wabash  Railway  Company 
was  a  corporation  organized  under  the  laws  of  tlie  states  of  Illinois,  Indiana, 
and  Ohio,  and  as  such  owned  and  operated  a  railroad  from  East  St.  Louis,  in 
the  state  of  Illinois,  through  said  states,  to  Toledo,  in  tlie  state  of  Ohio;  that 
on  the  tenth  November,  1879,  these  two  corporations  were  consolidated  un- 
der the  name  of  the  Wabash,  St.  Louis  &  Pacific  Railway  Company,  the  pres- 
ent defendant.  It  is  alleged  in  the  defendant's  answer,  and  for  all  the  pur- 
poses of  this  case  stands  admitted,  that  plaintiff  brought  a  suit  against  the 
Toledo,  Wabdsh  &  Western  Railroad  Company  for  damages  on  the  same 
cause  of  action  stated  in  this  case,  and  in  which  suit  he  had  a  verdict  and 
Judgment  for  $14,820,  which  remains  unpaid. 

This  case  was  tried  by  the  court  without  a  jury.  After  the  evidence  was 
all  in,  the  court,  at  the  request  of  the  plaintiff,  gave  an  instruction,  but  found 
the  issues  for  the  defendant  That  instruction,  which  was  the  only  one  asked 
or  given,  is  as  follows:  "The  court  declares  the  law  to  be  that  a  railroad  com- 
pany is  bound  to  receive  and  carry  without  discrimination  in  its  charges  for 
the  same  service,  and  that,  if  the  evidence  shows  that  defendant  (or  the  Wa- 
bash, which  is  the  predecessor  of  the  defendant)  charged  plaintiff  more  for  car- 
rying his  cattle  from  East  St.  Louis  to  Jersey  City  than  he  charged  S.  W.  AU- 
erton,  Nelson  Morris,  or  T.  C.  Eastman  for  a  similar  service,  then  plaintiff 
Is  entitled  to  recover  the  excess  or  overcharge  so  paid  by  him."  It  will  be 
seen  the  court  declared  the  law  as  asked  by  the  plaintiff  on  the  trial,  and  as 
be  contends  for  in  this  court,  but  found  the  facts  against  him.  It  is  this  find- 
ing of  the  facts  only  that  is  now  here  for  review.  We  cannot  interfere  with 
the  trial  court  in  its  finding  of  the  facts  in  these  actions  at  law  unless  the 
finding  is  against  the  undisputed  evidence.  It  is  scarcely  necessary  to  say 
that  this  court  cannot  pass  upon  the  weight  of  the  evidence  in  actions  at  law. 
This  is  a  matter  for  the  trial  judge  or  jury,  as  the  case  may  be  tried. 

The  evidence  shows  that  Eastman,  Morris,  and  AUerton  were  extensive 
shippers  of  cattle  from  East  St.  Louis  and  Chicago  to  New  York.  In  1875, 
they  made  an  arrangement,  at  New  York  city,  with  the  three  trunk  lines,  to- 
wit,  the  New  York  Central,  the  Pennsylvania  Central,  and  the  Erie,  to  even 
up  the  live-stock  tonnage  between  these  lines.  The  Erie  was  to  have  25  per 
cent.,  and  each  of  the  other  roads  37^  per  cent.  These  persons  were  required 
to  make  special  purchases  and  shipments  when  necessary  to  maintain  the 
agreed  division  of  business,  whether  the  market  justified  it  or  not.  On  the 
other  hand,  tiie  ''eveners,"  as  they  are  called,  were  to  and  did  receive  a  com- 
pensation or  commission  on  all  stock  shipped  by  them  and  other  persons  over 
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these  roads,  ranging  from  ten  to  twenty  dollars  per  car-load.  It  is  said  one 
purpose  of  the  arrangement  was  to  maintain  uniform  rates  for  the  shipment 
of  cattle  to  New  York.  The  "eveners'  contract"  was  in  operation  when  the 
plaintiff  shipped  the  247  car-loads.  The  plaintiff,  it  will  be  remembered,  first 
recovered  a  judgment  against  the  Toledo,  Wabash  dk  Western  HaUroad  Com- 
pany.  In  this  case,  in  a  very  brief  way,  he  says  he  shipped  the  cattle  by  the 
"Wabash  Railway."  In  the  same  connection  he  speaks  of  Mr.  McBeth  as 
the  stock  agent  of  the  "Wabash  &  Western  Boad"  with  whom  he  used  to 
make  rates.  The  freight-bills  were  in  evidence,  but  they  are  not  in  this  rec- 
ord. It  is  impossible  to  say  from  this  record  whether  the  cattle  were  shipped 
from  East  St.  Louis  by  the  Wabash  Railway  Company,  or  by  the  Toledo,  Wa- 
bash <&  Western  Railroad  Company,  It  may  be  they  are  different  names  of 
the  same  corporation,  but  it  does  not  so  appear  from  anything  in  this  record, 
and  until  it  does  appear  we  must  assume  that  they  were  different  corporations. 

Again,  there  is  some  evidence  tending  to  show  that  the  Toledo,  Wabash  (& 
Western  Railroad  Company  as  a  connecting  line  to  one  of  the  trunk  roads 
came  in  and  agreed  to  share  in  paying  the  compensation  to  the  "eveners," 
but  it  is  very  indefinite;  and  there  is  little  or  no  evidence  to  show  that  the 
Wabash  Railway  Company  was  a  party  to  that  agreement.  Under  the  mea» 
ger  evidence  the  court  might  well  have  found  that  the  plaintiff  did  not  ship 
his  cattle  over  the  last-named  road;  and,  if  he  did,  that  the  evidence  was  in- 
sufficient to  show  that  that  corporation  was  a  party  to  the  "evener's"  arrange- 
ment with  the  three  trunk  lines.  If  the  Wabash  Railway  Company  is  not 
shown  to  be  liable  in  this  case,  then,  of  course,  the  present  defendant,  its 
successor,  cannot  be  made  liable. 

Important  questions  of  law  are  discussed  in  the  briefs  on  the  one  side  and 
the  other,  but  we  have  been  unable  to  see  that  they  are  properly  before  us  for 
consideration.  The  respondent  contends  also  for  the  conclusive  effect  of  the 
finding  of  facts  made  by  the  court. 

For  the  reasons  before  stated,  the  judgment  of  the  court  of  appeals,  affirm* 
ing  the  judgment  of  the  circuit  court,  is  affirmed. 

(AH  concur.) 

Turner  and  another  €.  Lord. 
{Sunreme  Court  of  Mitaouri.    May  16,  1887.) 

1.  VsNDOB  AND  VxKDBB— Action  on  Bond^Bubdkn  of  Proof. 

Where  one  sues  on  a  bond  for  title  to  land,  the  production  of  the  bond,  and  proof 
of  failure  to  execute  the  deed,  makes  out  a  prima  facie  case  for  plaintiff,  and  where 
defendant  sets  up  as  a  defense  that  the  consideration  for  the  execution  of  the  bond 
was  plaintiff's  undertaking  to  secure  the  assignment  to  defendant  of  a  certain  pat- 
ent right,  bat  that  the  assignment  tendered  defendant  was  not  valid,  because  exe- 
cuted by  one  as  agent  who  had  no  authority  to  bind  the  owner  of  the  patent,  hM, 
that  the  burden  of  proof,  as  to  such  failure  of  consideration,  and  want  of  authority 
of  the  agent,  was  on  defendant. 

2.  Damaobs— PsNAL  Bonds. 

In  actions  upon  penal  bonds  with  collateral  conditions,  the  plaintiff  can  never 
recover  wore  m  the  shape  of  damages  than  the  penalty,  and  this  is  true^  not  only 
of  official  bonds,  but  of  other  bonds  also. 

Appeal  from  circuit  court,  Greene  county. 

Buckley  (&  Hutohin,  for  respondents.    F,  H,  Sheppard,  for  appellant. 

BukCK,  J.  This  is  a  suit  for  damages  for  breach  of  a  bond,  whereby  the 
defendant  acknowledged  himself  indebted  to  the  plaintiff  Turner  in  the  sum 
of  $200,  conditioned  as  follows:  '*The  condition  of  the  above  obligation  is 
such  that  if  the  above-bound  Isaa^  L.  Lord,  his  heirs  or  leg^  representatives, 
shall  and  do  upon,  [here  are  six  blank  lines  in  the  original  instrument,]  make, 
execute,  and  deliver,  or  cause  to  be  made,  executed,  and  delivered,  unto  said 
J7. 0.  Turner^  his  heirs  and  assigns,  a  good  and  sufficient  deed  of  general  war* 
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ranty,  such  as  will  be  sufficient  to  convey,  assure,  and  confirm  unto  the  said 
H,  O.  Tamer t  his  heirs  or  assigns,  a  good  and  indefeasible  estate  in  fee-sim- 
ple, clear  of  ail  incumbrances,  eoocept  taxes,  of  and  in  the  following  described 
real  estate,  to- wit, "  etc. 

It  is  alleged,  and  the  proof  shows,  that  Turner  assigned  to  the  other  plain- 
tiff, H.  F.  Howell,  a  one-half  interest  in  the  bond  and  property.  The  answer 
states  that  defendant  executed  the  bond  upon  the  condition  that  Turner  would, 
within  a  reasonable  time,  make  to  plaintiff  a  valid  assignment  of  the  sale  right 
of  one  Patton  to  manufacture  and  sell  a  patent  chum  in  certain  counties; 
that  this  agreed  condition  was  to  have  been  inserted  in  the  bond  as  the  con- 
sideration thereof,  but  was  omitted  by  mistal^e;  that  Turner  never  performed 
the  condition,  but  on  the  seventh  August,  1883,  sent  to  defendant  a  pre* 
tended  assignment  of  the  patent,  which  he  refused  to  accept,  and  that  the 
delay  was  owing  to  the  laches  and  neglect  of  Turner.  Prayer  for  reformation 
of  the  bond,  and  that  it  be  declared  void. 

There  is  no  evidence  that  the  alleged  agreement  was  to  be  inserted  in  the 
bond,  or  that  the  bond  was  to  be  written  out  otherwise  than  it  appears.  It 
is  thei-efore  a  bond  in  a  penal  sum  for  the  conveyance  of  real  estate.  The  an- 
swer seems  to' have  been  treated  also  as  a  plea  of  an  entire  failure  of  consid- 
eration, and  upon  that  issue  the  proof  is  that,  at  the  date  of  the  bond.  Turner 
sold  to  defendant  the  patent,  and  then,  by  agreement  of  the  parties,  deposited 
with  llobert  Howell  an  assignment  of  the  patent  to  be  delivered  to  defendant 
as  soon  as  he  should  execute  the  deed  to  Turner.  Defendant  then  only  had  a 
mortgage  upon  the  lot,  and  was  to  foreclose,  get  the  title,  make  the  deed,  and 
take  up  the  assignment.  Thus  matters  stood  until  1883,  when  defendant 
promised  to  execute  the  deed,  but,  on  reflection,  declined  so  to  do,  and  hence 
this  suit. 

1.  It  is  certain  that  this  suit  is  not  barred  by  any  statute  of  limitations, 
and,  even  if  the  doctrine  of  laches  could  have  any  application,  none  is  shown. 
It  devolved  upon  the  defendant  to  make  the  deed  before  he  could  complain  of 
delay.    The  delay  was  his  own.  not  that  of  the  plaintiffs. 

2.  The  defendant  produced  in  evidence  the  assignment  which  appears  to 
have  been  executed  by  Patton  by  his  attorney  in  fact,  H.  O.  Turner,  and  it  is 
contended  the  assignment  is  worthless  for  want  of  authority  in  Turner.  It 
is  no  doubt  true,  as  decided  in  Sone  v.  Palmer t  28  Mo.  539,  that,  where  a 
party  relies  upon  an  instrument  purporting  to  have  been  executed  by  an 
agent,  he  must  prove  the  agent's  authority.  But  the  plaintiff  here  did  not 
produce  the  assignment.  It  was  not  necessary  for  him  to  do  so.  He  declared 
upon  a  bond,  the  production  of  which,  and  proof  of  a  failure  on  the  part  of 
the  defendant  to  make  the  deed,  made  out  a  prima  facie  case.  The  defend- 
ant did  not  even  show  that  the  assignment  was  not  accompanied  with  a  power 
of  attorney,  nor  did  he  offer  any  evidence  tending  to  show  a  want  of  authority. 
The  burden  of  proof  in  this  behalf  was  upon  him. 

3.  The  proposition  that  a  debt  or  demand  for  damages  cannot  be  split  up, 
and  suit  maintained  by  the  assignee  of  a  part  only,  is  well  settled.  Burnett 
V.  Crandall,  63  Mo.  413;  LoamU  v.  Hobinson,  76  Mo.  488.  It  is  otherwise 
where  the  debtor  consents  to  the  partial  assignment.  Fourth  Nat,  Bank  v. 
Noonan,  88  Mo.  372.  But  these  principles  can  have  no  application  to  this 
case,  for  here  the  suit  is  for  the  whole  demand.  If  the  point  sought  to  be 
made  is  that  Howell  should  not  have  been  a  party  plaintiff,  then  the  answer 
is  that  no  such  question  is  made  by  the  pleadings,  and  it  is  not  before  us  for 
consideration. 

4.  The  judgment  in  this  case  was  for  $208.66,  and  it  is  contended  the  judg- 
ment is  excessive,  because  it  exceeds  the  penalty  of  the  bond.  This  is  a  bond, 
not  for  the  payment  of  a  certain  sum  of  money,  but  for  the  performance  of 
certain  conditions,  i,  e.,  the  conveyance  of  the  land.  The  measure  of  damages 
in  such  cases  is  the  same  as  the  measure  of  damages  for  the  breach  of  the  con- 
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tract  agreed  to  be  performed  and  set  out  as  the  condition  upon  the  performance 
of  which  the  bond  is  to  be  void.  Hirt  v.  Hahn,  61  Mo.  496;  Kansas  City 
Hotel  Co.  V.  aaiier,  66  Mo.  289 ;  Sedg.  Dam.  (6th  Ed.)  487.  But  it  was  said  in 
State  V.  Sandusky,  46  Mo.  377,  the  general  principle  is  that,  in  actions  upon 
penal  bonds  with  collateral  conditions,  the  plaintiff  can  never  recoyer  more  in 
the  shape  of  damages  than  the  penalty.  And  in  Farrar  y.  Christy's  Adm'rSt 
24  Mo.  453-474,  it  was  held  that  in  these  penal  bonds  the  reoovery  would  be 
limited  to  the  penalty.  It  appears  to  be  conceded  that  this  is  true  in  respect 
of  ofiQcial  bonds,  but  we  do  not  see  that  that  can  make  any  difference.  In  the 
case  last  cited  the  bond  was  not  an  official  one. 

Other  questions  are  presented  in  brief  filed  for  appellant,  but  we  do  not  re- 
gard any  of  them  as  well  taken.  As  the  respondents  offer  to  remit  the  98.66, 
they  will  be  allowed  to  do  so,  and  the  Judgment  will  be  affirmed  for  $200. 
The  costs  in  this  court  will  be  taxed  to  respondents. 

(All  concur.) 

Stats  o.  O'Harra. 

(Supreme  Ornrt  qf  MtttourL    May  16,  1887.) 

1.  Homicide— MuBDEB— Degrees. 

In  Missouri,  those  cases  of  nmrder  at  coiumon  law  in  which  there  was  no  spectfio 
intent  to  kill,  but  in  which  the  law  presumes  the  intent  to  kill,  which  are  not  de- 
clared manslaughter,  or  specifically  made  murder  in  the  first  degree  by  statute,  are 
cases  of  murder  in  the  second  degree,  and,  where  there  is  evidence  in  the  case  tend- 
ing to  show  that  the  killing  wat*  with  malice  aforethought,  but  without  delibera- 
tion, an  instruction  for  murder  in  the  second  degree  uugnt  to  be  given. 

2.  Same— iKSTBucnoN—*' Deliberately." 

An  instruction  in  a  trial  for  murder  that  *'by  the  term  'deliberately '  ia  meant 
done  in  a  cool  state  of  the  blood ;  it  does  not  mean  brooded  over  or  reflected  upon 
for  a  week  or  a  day  or  an  hour,  but  it  does  mean  an  intent  to  kill,  executed  by  a 
person  not  under  the  influence  of  a  violent  passion  suddenly  aroused ;  and  the  pas- 
sion here  referred  to  is  that,  and  that  only,  which  is  produced  by  what  the  law  rec- 
ognizes as  a  just  caube  of  provocation,  or  of  a  lawful  provocation  ;  and  Uie  court 
instructs  the  jury  that  in  this  case  there  is  no  evidence  tending  to  show  the  exist- 
ence of  any  such  passion,  or  of  a  just  cause  of  provocation,  or  of  a  lawful  provoca- 
tion,"— is  erroneoa%  where  the  evidence  shows  that  the  deceased  and  defendant  had 
been  quarreling,  and  wishing  each  other  evil,  and  that  while  defendant  attacked 
deceased,  he  claimed  to  have  struck  the  fatal  blow  not  intending  to  kill  her,  and 
while  both  parties  were  fighting. 

Appeal  from  St.  Louis  criminal  court. 

Atty.  Gen,  Boone,  for  respondent.    Geo,  Bulloch,  for  appellant. 

Black,  J.  The  defendant  was  indicted  for  killing  Mary  McOoUer  bj  strike 
ing  her  with  a  beer-glass.  The  trial  resulted  in  a  verdict  of  guilty  of  murder 
in  the  first  degree.  From  the  evidence  it  appears  that  of  three  adjoining  sec- 
ond-story rooms,  all  opening  upon  a  veranda  reached  by  a  single  fiight  of  stairs 
communicating  with  a  rear  yard,  the  defendant  and  his  wife  occupied  one; 
the  deceased,  her  son  and  daughter,  occupied  another;  and  a  Mr.  Smith  and 
wife  occupied  the  third.  The  defendant  and  the  son  of  the  deceased  had  been 
in  the  habit  of  drinking  together,  and  on  several  occasions  had  created  a  dis- 
turbance by  their  boisterous  conduct.  The  deceased  complained  to  the  de- 
fendant, and  remonstrated  against  such  actions.  All  this  led  to  a  quaiTel 
between  them,  and  it  is  shown  that  they  were  on  unfriendly  terms  down  to 
the  tragedy  in  question,  which  occurred  on  a  Sunday  evening  just  after  the 
lamps  had  been  lighted.  Mrs.  Smith,  who  was  on  the  veranda  at  the  time, 
testified  that  defendant  and  his  wife  came  out  of  their  room.  The  defendant 
then  directed  his  wife  to  go  back  to  their  room.  It  is  claimed  that  he  intended 
to  go  and  collect  some  money  due  him.  On  the  way  down  the  stairs  he  turned 
around,  and,  addressing  himself  to  the  deceased,  who  was  sitting  on  the 
veranda  in  front  of  her  room,  said  that  his  prayer  was  that  the  cui-se  of  the 
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Almighty  might  rest  upon  her,  and  that  she  would  get  paralyzed.  She  said 
something  in  a  low  voice,  which  the  witness  did  not  undf^i  stand.  The  defend- 
ant said,  when  at  the  bottom  of  the  steps:  '*If  I  hear  anything  more  from  you, 
ril  oome  up  there  and  fire  you  over  the  banistei*s."  He  then  went  back, 
caught  the  deceased  by  the  waist,  and  attempted  to  execute  his  threat.  In  the 
struggle  she  got  loose,  and  ran  to  her  room,  threatening  to  call  a  policeman. 
The  defendant  followed,  and,  as  he  entered  ttie  door,  seized  a  beer-glass.  She 
cried  out,  "Don't  hit  me  with  the  glass. "  The  witness  did  not  see  what  tran- 
spired in  the  room,  but  it  appears  he  hit  her,  driving  pieces  of  the  glass  into 
her  head,  and  breaking  the  skull  and  brain  structure,  from  which  she  died  in 
8  few  days. 

Defendant,  in  his  own  behalf,  testified  that  as  he  was  going  down  the  steps 
deceased  said  she  hoped  to  God  he  would  brettk  his  leg;  that  he  replied  in  lan- 
guage which  is  substantially  the  same  as  that  attributed  to  him  by  the  other 
witness;  that  he  thought  she  was  in  a  fighting  trim,  and  he  would  go  up  and 
see  if  his  door  was  locked.  He  says:  '*  When  I  got  up  stairs  Mrs.  McCoUer 
was  on  the  south  side.  She  was  in  a  fighting  attitude,  and  I  ran  up  to  her 
and  caught  hold  of  her  arms.  We  tussled,  and  she  jerked  me  towards  her 
door, — she  jerked  away;  that  pulled  me  forwards  towards  her  door,  when  she 
got  a  club  in  her  hand;"  that  he  then  caught  the  glass,  and  hurled  it  at  her, 
not  intending  to  kill  her,  and  then  went  down  the  stairs.  On  the  cross-ex- 
amination he  says  he  went  ujHstalrs  to  see  if  his  door  was  locked,  and  to  tell 
his  wife  to  keep  it  locked;  that  deceased  came  at  him,  and  he  caught  her  by 
the  wrists;  that  he  did  not  follow  her  into  the  room,  but  she  jerked,  and  that 
pulled  him  in. 

The  court  instructed  as  to  murder  in  the  first  degree,  justifiable  homicide 
in  self-defense,  and  manslaughter  in  the  third  and  fourth  degrees. 

The  chief  grounds  of  complaint  are  that  the  court  failed  to  instruct  upon 
murder  in  the  second  degree,  and  erred  in  its  definition  of  "deliberately," 
which  is  as  follows:  "That  by  the  term  'deliberately '  is  meant  done  in  a  cool 
state  of  the  blood.  It  does  not  mean  brooded  over  or  reflected  upon  for  a 
week  or  a  day  or  an  hour,  but  it  does  mean  an  intent  to  kill,  executed  by  a  per- 
son not  under  the  influence  of  a  violent  passion  suddenly  aroused ;  and  the 
passion  here  referred  to  is  that,  and  that  only,  which  is  produced  by  what  the 
law  reci^uizes  as  a  just  cause  of  provocation,  or  a  lawful  provocation;  and  the 
court  instructs  the  jury  that  in  this  case  there  is  no  evidence  tending  to  show 
the  existence  of  any  such  passion,  or  of  a  just  cause  of  provocation,  or  of  a 
lawful  provocation."  It  is  the  last  clause  only  of  this  instruction  to  which 
objection  is  made. 

This  instruction  seems  to  be  formulated  after  the  one  suggested  in  State  v. 
EUUf  74  Mo.  207,  220;  but  it  is  there  clearly  statni  that  such  an  instruction 
may  be  given  when  there  is  no  evidence  of  sudden  passion,  and  enough  is 
there  said  to  show  that  the  portion  of  this  instruction  complained  of  is  not 
proper  where  there  is  evidence  of  such  passion.  Passion  suddenly  aroused 
from  a  lawful  provocation  will  reduce  a  homicide  from  murder  to  man- 
slaughter, because  there  is  then  no  malice  aforethought.  2  Bish.  Grim.  Law, 
mh  Ed.)  §  679:  tiUzte  v.  Curtis,  70  Mo.  595-699;  State  v.  Ellis,  74  Mo.  207- 
215.  The  instructions  given  in  this  case  upon  the  subject  of  manslaugliter 
are  based,  in  part,  upon  the  fact  that  the  killing  was  done  in  the  heat  of  pas- 
sion. The  clause  of  the  instruction  in  question  plainly  states  that  there  is  no 
evidence  in  the  case  of  violent  passion  suddenly  aroused,  or  of  a  lawful  provo- 
cation. It  in  effect  destroys  the  instruction  upon  the  subject  of  manslaughter, 
for  the  jury  might  well  have  concluded  that  it  was  an  assertion  that  there 
was  no  evidence  of  heat  of  passion  in  the  case. 

The  court  should  have  instructed  on  the  subject  of  murder  in  the  second 
degree,  and  it  may  be  stated  that  the  qualification  to  the  instruction  as  to  the 
meaning  of  *' deliberately"  was  practically  a  refusal  to  instruct  as  to  murder 
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in  the  second  degree.  If  the  defendant  is  guilty  of  murder  in  the  first  degree, 
it  is  not  because  the  case  comes  within  any  of  the  specific  cases  mentioned  in 
section  1232,  Rev.  St.  1879,  but  because  it  comes  within  the  words  "any  other 
kind  of  willful,  deliberate,  and  premeditated  killing."  In  such  cases,  the  kill- 
ing, to  be  murder  in  the  first  degree,  must  have  been  accompanied  with  an 
intent  to  take  life.  The  killing  must  be  premeditated.  State  v.  Holme,  54 
Mo.  153.  Mr.  Wharton  says,  when  speaking  of  these  statutes  classifying 
murder:  "Murder  in  the  second  degree  includes  all  cases  of  common-law  mur- 
der where  the  intention  was  not  to  take  life,  of  which  murder,  when  the  intent 
WHS  only  to  do  great  bodily  hurt,  may  be  taken  as  a  letiding  illustration." 
Whart.  Crim.  Law,  (8th  Ed!)  §  388.  Now,  in  this  case,  if  the  evidence  of  de- 
fendant is  worthy  of  belief,  and  it  must  be  treated  as  the  evidence  of  any  otlier 
Witness  for  the  purpose  of  giving  instructions,  it  might  well  be  concluded  that 
he  did  not  intend  to  take  the  life  of  the  deceased,  though  he  was  bent  upon 
doing  her  some  great  bodily  harm, — though  actuated  by  malice  aforethought. 
The  act,  then,  being  the  wrongful  killing  of  a  human  being  witl>  malice  afore- 
thought, but  without  "deliberation,"  as  that  word  is  now  defined  by  this 
court,  would  be  murder  in  the  second  degree.  It  may  be  said  there  can  be 
no  murder  in  either  degree  when  there  is  no  intent  to  kill;  but  this  question 
received  a  full  consideration  in  the  case  of  State  v.  Wieners,  66  Mo.  13,  where 
it  is  shown  that  in  many  cases,  where  the  act  is  malicious  and  manifestly 
dangerous  to  human  life,  and  does  produce  death,  the  law  will  presume  an  in- 
tent to  kill.  Modifying  the  conclusion  there  stated  on  page  27  to  suit  the 
present  statute,  it  may  now  be  said:  Of  murder  in  the  second  degree  are  also 
all  those  cases  of  murder  at  common  law  in  which  there  was  no  specific  intent 
to  kill,  but  the  law  presumes  the  intent  to  kill,  which  are  not  declared  man- 
slaughter by  our  statute,  and  are  not  specifically  made  murder  in  the  first  de- 
gree by  the  section  of  the  statute  before  cited.  We  conclude  there  was  abun- 
dant evidence  in  this  case  tending  to  show  that  the  killing  was  from  malice 
aforethought,  but  without  deliberation,  and  that  an  instruction  for  murder 
in  the  second  degree  ought  to  be  given. 

The  judgment,  for  the  reason  l^ore  stated,  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

(All  concur.) 

Jasper  Co.  v.  Mickey. 

{Supreme  Court  of  Missouri,    May  16,  1887.) 

1.  SwAUP  Lands— Confirmation  to  State— Impeachiko. 

Where  swamp  land  in  Missouri  is  confinued  to  the  state  by  the  report  of  the 
United  States  secretary  of  interior,  and  a  ]iatent  for  the  same  is  issued  ft-om  the 
state  to  a  county  in  it,  the  county  is  invested  with  a  complete  title,  behind  which 
the  defendant,  in  ejectment  by  the  county  for  the  land,  cannot  go,  and  show,  by 
parol  or  otherwise,  that  the  land  in  fact  was  not  swamp  land,  and  that  the  secre- 
tary of  the  interior  made  a  mistake  in  confirming  the  selection  of  the  same  as 
swamp  land. 

2.  Same— Patent— Evidence. 

Such  evidence  is  inadmissible  also  under  Rev.  St.  Mo.  1879,  {  6204,  art.  8,  c  122, 
relating  to  ** swamp  lands,"  and  providing  that  all  patents  issued,  as  required  by 
that  act,  shall  be  received  and  read  as  eviofence  in  all  courts  in  the  state  as  prima 
facie  evidence  of  title  in  the  counties  where  overflowed  or  swamp  land  lies. 
8.  Same— Vendor's  Lien— Tax  Title. 

A  judgment  foreclosing  the  vendor's  lien  retained  by  a  county  upon  swamplands 
sold  by  it,  filed  before  the  rendition  of  a  judgment  in  favor  of  the  state,  in  a  suit  by 
it  to  enforce  its  lien  for  taxes  upon  the  same  lands,  passes  to  the  county  wliatever 
equitable  interest  the  purchaser  from  the  county  bad  in  the  lands,  and  gives  it  a 
better  title — the  county  not  being  a  party  to  the  suit  by  the  state— than  the  pur- 
chaser at  the  tax  sale  took  therefrom. 
4.  Estoppel— By  Record— Ejectment. 

Where  a  county  is  not  a  party  to  a  suit  to  foreclose  the  lien  of  the  state  for  taxes 
on  swamp  land  patented  by  it  to  the  county,  and  by  the  county  sold,  with  a  reser- 
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vation  of  the  title  until  the  purchase  money  is  paid  in  fnll,  a  decree  in  that  suit 
worlES  no  estoppel,  as  against  the  county,  to  bring  ejectment  against  tlie  purchaser 
at  the  sale,  where  the  price  has  not  been  paid  in  full.  Neither  the  vendee  of  the 
county,  nor  the  purchaser  at  the  tax  sale,  takes,  under  such  circumstances,  more 
than  a  right  to  a  deed. 
6.  JuBGMKNTB— Collateral  Attack— Publication  of  Sitmmohs. 

Under  the  Missonri  practice,  a  notice  in  an  order  of  publication,  bearing  date 
February  10,  1877,  and  notifying  the  defendants  to  appear  at  the  next  term  of  the 
court  to  be  holden  "  at  Cartuuge,  in  the  county  and  state  aforesaid,  on  the  tirst  Mon- 
day, A.  D.  1877,  and  on  or  belore  the  third  day  thereof,"  etc.,  should  not  be  con- 
strued, for  thepurposes  of  collateral  attack  of  the  decree  rendered  thereon,  to  mean 
that  the  defendants  are  to  ap]>ear  on  the  first  Monday  in  January,  1877,  where  it  is  a 
matter  of  judicial  notice  that  the  court  in  which  the  suit  is  pending  held  its  next 
term  on  tne  first  Monday  in  May,  1877. 

6.  Bams— Failube  of  Sebvioe. 

Where  judgment  is  taken  against  one  of  several  defendants,  who  was  neither 
served  with  summons,  nor  brought  into  court  in  any  other  manner,  the  judgment, 
although  properly  rendered  against  the  others,  should  be  regarded  as  of  no  effect 
when  sought  to  be  taken  advantage  of  in  a  collateral  proceeding. 

7.  Ejectment— Impsovembntb—Pbocbdubb. 

The  only  way  for  a  defendant  in  ejectment,  in  Missouri,  to  obtain  the  value  of 
improvements  made  by  him  in  good  faith,  is  to  proceed  as  provided  in  Kev.  St.  1879, 
a  2259,  2260,  after  judgment  against  him  for  possession. 

Appeal  from  circuit  court,  Lawrence  county. 

/.  W.  McAntire,  for  respondent.    C.  If.  Krutn,  for  appellant. 

Norton,  C.  J.  This  suit  is  by  ejectment,  to  recover  the  possession  of  cer- 
;  tain  land  in  Jasper  county  described  in  the  petition.  On  the  trial,  plaintiff 
bad  judgment,  from  which  the  defendant  appeals,  and  all  the  points  relied 
upon  by  defendant  for  a  reversal  of  the  judgment  are  the  same  as  those  dis- 
cussed in  the  case  of  Jasper  Co,  v.  Wadlow,  82  Mo.  172,  where.it  is  ruled  that 
none  of  them  were  well  taken;  and  on  the  authority  of  that  case  the  Judgment 
in  this  case  is  hereby  afi&rmed. 

(All  concur.) 

Montgomery  Ck).  v.  Auchlet  and  others. 
(Suj)rem€  Oovri  of  Minouri,    May  16, 1887.) 

1.  Bo3n»— AoTioK— Pleadiko. 

In  an  action  on  a  bond,  or  on  any  unsealed  instrument  which  by  statute  im- 
ports a  consideration,  it  is  not  necessary  to  set  out  the  consideration. 

2.  Same— COKSIDBBATION— SlTBSRQUENT  SUBETT. 

Under  the  Missouri  statute  a  bond  to  secure  a  loan  of  the  school  fund  by  a  county 
court  must  contain  an  agreement  for  such  additional  security  as  may  from  time  to 
time  be  ordered  by  the  court ;  and,  where  a  bond  is  signed  by  a  surety  as  such  ad- 
ditional security,  it  relates  back  to  the  date  of  the  original  execution  of  the  bond, 
and  no  new  consideration  is  required. 

Error  to  Montgomeiy  county. 

/.  M.  Barker,  for  plaintifl  in  error.  S.  Rosenherger,  for  defendant  in 
error. 

Black,  J.  This  suit  is  based  upon  a  bond  executed  by  Hilterbrand,  Bach- 
man,  and  Gliser,  dated  November  25,  1868,  by  which  the  obligors  promised 
to  pay  to  the  county,  for  the  use  of  the  school  fund  of  a  designated  school 
township,  S330  on  or  before  the  first  January  then  next  ensuing,  with  10  per 
cent,  interest.  The  bond  contains  the  following  additional  stipulations: 
''And  in  case  of  default  in  the  payment  of  the  interest,  or  failure  in  the 
principal  in  this  bond  to  give  additional  security  when  thereto  hiwfully  re* 
quired,  then  the  principal  and  interest  sh^l  become  due  and  payable  forth- 
with, and  all  interest  not  punctually  paid  shall  bear  interest  at  the  same  rate 
as  the  principal."     The  petition  sets  out  the  bond  both  according  to  its  tenor 
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and  legal  effect.  It  is  also  alleged,  among  other  things,  that  in  1877  the 
obligors  were  in  default,  and  that  they  were  lawfully  required  to  give  add^ 
tional  security;  that  in  pursuance  of  the  order,  and  for  "other  and  divers 
good  and  valid  considerations,"  the  defendant  Auchley,  at  the  request  of  the 
said  obligors,  and  on  the  twenty^ighth  February,  1877,  executed  the  bond  to 
the  plaintiff  *'by  then  signing  the  same  under  his  hand  and  seal."  It  is  also 
alleged  that  defendants  paid  the  interest  up  to  January  1,  1888,  and  that  the 
bond  is  entitled  to  a  credit  of  $30  fur  proceeds  of  sale  of  mortgaged  real  es- 
tate. The  defendants  Auchley  and  Bachman  demurred  to  the  petition,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. From  a  Judgment  sustaining  the  demurrer,  the  plaintiff  sued  out  this 
writ  of  error. 

That  the  demurrer  was  improperly  sustained  as  to  the  defendant  Bachman 
is  not  controverted;  but  it  is  contended  that  it  was  properly  sustained  as 
to  Auchley,  because  it  appears  from  the  petition  that  he  signed  the  bond  some 
eight  years  after  it  was  first  executed  and  delivered ;  that,  when  he  signed 
tlie  bond,  the  consideration  had  passed  between  the  original  par.ies;  and  that 
his  contract  arising  from  signing  and  sealing  it  was  without  consideration 
and  of  no  validity. 

1.  Generally,  in  cases  of  simple  contracts,  the  consideration  should  be  form- 
ally and  expressly  pleaded.  But  this  rule  has  no  application  to  contracts 
under  seal  and  negotiable  instruments,  for  they  import  a  consideration.  1 
Chit.  PI.  262;  Bliss,  Code  PI.  §  268.  By  force  of  our  statute,  (Rev.  St. 
1879,  §  663,)  non-negotiable  instruments  also  import  a  consideration.  Taylor 
V.  Newman,  11  Mo.  257.  This  statute  also  applies  to  a  large  class  of  con- 
tracts in  writing  which  do  not  come  under  the  designation  of  negotiable  or 
non-negotiable  notes  or  bills;  and  in  all  cases  to  wliich  the  statute  applies 
it  is  not  necessary  to  plead  the  consideration.  Caples  v.  JBnmham,  20  Mo. 
244.  The  defendant's  undertaking  is  alleged  to  be  under  seal.  If  not  sealed, 
the  contract  is  one  within  the  statute,  and  it  was  not  necessary  to  set  out  the 
consideration  in  the  petition ;  or  that  plaintiff  should  make  proof  of  it  in 
the  first  instance.  If  the  defendant  relies  upon  a  want  of  consideration,  he 
should  plead  it. 

2.  But,  aside  from  the  mere  question  of  pleading,  the  demurrer  was  im- 
properly sustained.  The  defendant  Auchley,  by  signing  and  sealing  the  bond, 
meant  something.  It  was  as  much  as  if  he  had  prepared  an  independent  in- 
strument reciting  the  former  bond,  and  the  stipulation  therein  to  give  further 
surety,  and  the  order  of  the  court,  and,  in  consideration  of  all  that,  obligated 
himself  to  stand  bond  for  the  payment  of  the  debt.  No  doubt  but  that  it  is 
the  well-settled  rule  of  law  that  one  who  signs  a  note  after  it  has  been  exe- 
cuted and  delivered,  and  after  the  consideration  has  passed  between  the  orig- 
inal parties  thereto,  incurs  no  liability  by  reason  of  signing  the  same,  unless 
there  be  independent  proof  of  a  new  consideration.  Ffeiffer  v.  Kingslaiid,  25 
Mo.  66;  Williams  v.  WUliams,  67  Mo.  662;  MoMahan  v.  Geiger,  73  Mo.  145. 
But  the  circumstances  will  often  show  that,  although  the  note  or  other  con- 
tract was  signed  after  the  delivery  of  the  instrument,  it  was  the  original  un- 
derstanding that  the  further  security  would  be  given;  and,  if  such  sulditional 
security  is  given  pursuant  to  the  original  agreement,  then  it  relates  back  to 
the  inception  of  the  first  contract,  and  in  such  cases  no  new  condition  is  re- 
quired. Moies  V.  Bird,  11  Mass.  436 ;  Hawkes  v.  Phillips,  1  Gray,  284.  The 
law  gives  to  the  county  courts  the  care  and  management  of  these  school  funds. 
They  are  required  to  loan  the  same  and  take  security,  both  real  and  personal. 
The  bond  must  contain  an  agreement  for  additional  security,  as  is  stipulated 
in  the  present  one,  and  the  courts  are  authorized  from  time  to  time  to  require 
such  additional  security.    Gen.  St.  1865,  <?.  46,  §§  65-71. 

It  is  therefore  clear  that  the  agreement  in  this  bond  between  the  original 
parties  for  additional  security,  when  demanded,  was  a  part  of  the  considera- 
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tion  for  the  loan  of  the  money.  When  Auchley  signed  the  bond  to  comply 
with  the  order  of  the  court,  he  simplly  did  that  which  the  obligors  had  engaged 
to  do  at  the  outset.  We  do  not  think  it  material  that  he  made  no  promises 
when  the  bond  was  first  executed  and  delivered;  for  he  must  have  known  that 
he  was  but  carrying  out  the  original  agreement  when  he  did  sign  it.  His  un- 
dertaking stands  not  upon  any  new  consideration,  but  it  is  to  be  deemed  a 
part  of  the  original  contract,  and  he  must  stand  bound  as  if  he  had  signed  the 
bond  before  its  delivery.  Any  other  conclusion  would  nullify  the  statute,  for 
the  law  contemplates  additional  personal,  as  well  as  real,  security. 

The  judgment  is  reversed,  and  the  cause  remanded. 

(AU  concur.) 

Bradley  and  others  v.  Missouri  Pac.  By.  Co. 

{Supreme  Court  of  Mmmari,    March  21,  1887.) 

1.  HUBBAVD  AKD  WlF»— CoKVKVANC«  OP  WiFB'B  LaND— HobBAKD  SoLB  QrAKTOR. 

The  signing,  sealing,  and  acknowledgineiit,  by  a  married  woman,  of  a  deed  con- 
yeying  land  owned  by  her  in  her  own  right,  will  not  operate  to  pass  her  estate, 
where  her  name  doea  not  api)ear  in  the  body  of  the  deed,  and  there  is  nothing  in  it 
to  show  that  the  husband,  who  is  the  sole  grantor,  is  a  married  man. 

2.  LiMiTATioifs  or  AcnoNs— Running  of  tub  Statute — Husband  and  Wife. 

A  deed  of  land  in  Missouri,  belonging  to  a  married  woman  in  her  own  rii^ht,  con- 
veyed by  her  husband  by  a  deed  in  which  he  was  sole  grantor,  executed  in  1853, 
prior  to  the  passage  of  the  act  (Gen.  8t.  404,  |  14)  now  known  as  Rev.  St.  1879,  i 
S285,  providiuj{  that  *'no  conveyance  made,  during  coverture  by  the  husband,  of 
*  *  *  any  interest  in  such  real  estate,  shall  be  valid,  unless  the  same  be  by  deed 
executed  by  the  wife  jointly  with  the  husband,"  etc.,  though  void  as  to  the  estate 
of  the  wife,  is  competent  to  pass  the  interest  of  the  husband  as  tenant  by  the  curt- 
esy initiate;  and,  the  right  of  action  to  recover  the  land  being  suspended  during 
his  life,  the  statute  of  limitations  begins  to  run,  as  against  the  wife  and  her  lieirs, 
from  his  death,  and  not  from  the  date  of  possession  taken  under  the  deed. 
8.  Ejbotmcht — ^Whbn  It  Libs — Land  Taken  by  Kailboad — Estoppel. 

As  against  a  railroad  company  which  entered  u\K)n  land,  and  laid  its  tracks  under 
a  deed  of  purchase  purporting  to  convey  the  fee,  but  passing  only  the  curtesy  of 
the  husband  of  the  owner,  the  wife  or  her  heirs  are  not  estopped  from  bringing 
ejectment  to  recover  the  land  after  the  death  of  the  husband.' 
4.  Same— Mattbb  in  Pais. 

Nor  are  tb(^  estopped  from  maintaining  the  action  by  the  fact  that  the  land  sued 
forha.s  been  K>recIosed  under  a  mortgage  given  by  the  original  road,  and  has  passed 
into  the  hands  of  a  corporation  formed  by  the  consolidation  of  several  companies, 
and  has  been  mortgaged  fur  large  sums  of  money  to  its  entire  value ;  it  appearing 
that,  while  those  proceedings  were  going  on,  the  p)aintifiK>  in  ejectment  were  living 
in  a  distant  state,  and  it  not  being  shown  that  they  encouraged  or  knew  of  what 
was  being  done. 

Appeal  from  circuit  court,  Pettis  county. 

Black,  J.  This  is  an  action  of  ejectment.  The  land  sued  for  is  used  and 
occupied  by  the  defendant  as  a  right  of  way,  and  for  side  tracks  and  depot 
purposes  at  Smithton  station,  in  Pettis  county.  The  BO  acres  of  which  the 
land  in  question  is  a  pait  was  patented  to  Lucy  A.  Price.  In  1853,  her  hus- 
band, Argillon  Price,  conveyed  the  same  to  Edwards,  who  conveyed  the 
same  to  Combs  in  1857,  and  the  latter  conveyed  the  land  in  question  to  the 
Pacific  Railroad  Company  in  1860,  and  by  virtue  of  various  deeds  the  defend- 
ant has  acquired  the  title  of  that  company.  Edwards  and  Combs  had  contin- 
uous possession  of  the  80  acres,  under  their  deeds,  from  1853  to  1860.  At 
the  latter  date  the  Pacific  Railroad  took  possession  of  the  land  in  question, 
and  it,  and  those  claiming  under  it,  have  ever  since  used  and  possessed  the 
property  for  the  purposes  before  stated.    Argillon  Price  died  in  April,  1875. 

>A  purchaser  of  a  tenant  takes  only  the  rights  of  the  tenant,  and  his  possession  is  that 
of  the  landlord.    Green  y.  Wilson,  (Ky.)  2  S.  W.  Rep.  564,  and  note. 
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Lucy  A.,  his  widow,  died  in  April,  1877.    The  plaintiffs  are  their  heirs,  and 
this  suit  was  begun  in  December,  1881. 

1.  Tlie  ground  of  this  controversy  lies  in  the  fact  that  the  deed  to  Edwards 
purports  to  be  the  deed  of  Argillon  Price  only.  The  name  of  Lucy  A.  Price 
does  not  appear  in  the  body  of  it,  nor  is  there  anything  in  the  body  of  the 
deed  to  show  that  he  was  a  married  man.  It  concludes:  "In  testimony 
wliereof  1  have  hereunto  set  my  hand  and  seal,"  etc.  The  deed,  however, 
is  signed  by  lier  and  her  husband,  and  acknowleged  by  her  on  the  twenty- 
second  July,  1853,  and  by  him  on  the  fourteenth  September,  1853.  The 
wife,  as  will  be  seen,  owned  the  property  in  her  own  right,  and  the  fact  that 
she  signed  her  name  to  the  deed,  and  acknowledged  it  before  a  proper  officer, 
does  not  make  it  her  grant.  The  party  in  whom  the  title  is  vested,  must  use 
appropriate  words  to  convey  the  estate.  Signing,  sealing,  and  acknowledging 
a  deed  by  the  wife  in  which  her  husband  is  the  only  grantor,  will  not  convey 
her  estate.  Whiteley  \,  Steward  63  Mo.  360;  Agricultural  Bank  of  Missis- 
sippi V.  Rice,  4  How.  225;  City  of  Cincinnati  v.  Newell,  7  Ohio  St.  37. 
Whether  it  would  be  sufficient  to  release  her  dower  in  her  husband's  estate 
we  do  not  determine. 

2.  This  deed  was  made  prior  to  the  passage  of  the  statute  which  now  ap- 
pears in  Rev.  St.  1879  as  section  3295,  and  the  effect  of  the  deed  must  there- 
fore be  determined  without  regard  to  that  statute.  Mr.  Price  was  a  tenant  by 
the  curtesy;  and,  though  the  deed  was  ineffectual  to  convey  the  estate  of  his 
wife,  still  it  operated  as  a  conveyance  of  his  life-estate.  Reaume  v.  Cham" 
hers,  22  Mo.  36;  Beal  v.  Harmon,  38  Mo.  435;  Allen  v.  Ranson,  44  Mo.  266. 
Although  the  defendant,  and  those  under  whom  it  claimed,  have  had  actual 
possession  since  1853, — a  period  of  nearly  28  years,— still  that  possession 
commenced  with  the  date  of  the  deed  of  Mr.  Price,  which,  as  we  have  seen, 
conveyed  his  life-estate.  During  his  life,  Mrs.  Price  could  not  have  main- 
tained an  action  for  the  possession  of  the  property.  Reaume  v.  Chambers, 
22  Mo.  36;  Miller  v.  Bledsoe,  61  Mo.  96;  Roberts  v.  Nelson,  87  Mo.  229.  No 
cause  of  action  accrued  to  her  until  her  husband^s  death,  and  until  that  event 
the  statute  of  limitations  did  not  commence  to  run  against  her  or  her  heirs. 
Dyer  v.  Brannock,  66  Mo.  391;  Dyer  v.  Whittier,  (May.  1886,)  not  yet  re- 
ported. He  died  in  1875,  and  the  statute  commenced  to  run  at  that  time,  but 
the  period  of  ten  years  did  not  elapse  between  that  date  and  the  commence- 
ment of  this  suit,  so  that  it  is  clear  that  the  statute  of  limitations  constitutes 
no  defense  to  this  action. 

3.  The  further  point  is  made  that,  inasmuch  as  the  Pacific  Railroad  Com- 
pany acquired  the  right  to  construct  its  road  on  the  land,  and  having  done  so, 
ejectment  will  not  lie,  and  the  plaintiff  must  resort  to  some  other  proceeding 
to  secure  compensation  for  the  land  thus  used  for  railroad  purposes.  In  Kan- 
aga  v.  Railroad,  Co.,  76  Mo.  207,  the  land  was  the  general  property  of  the  wife, 
li  was  there  held  that,  if  the  husband  had  acted  in  a  manner  to  estop  him  from 
asserting  his  right  to  the  possession  of  the  land  upon  which  the  road  had  been 
built,  then  she  was  also  estopped.  But  that  case  is  not  an  authority  here — 
First,  because  the  suit  was  prosecuted  during  the  life  of  the  husband,  and 
what  right  the  wife  or  her  heirs  might  have  after  the  death  of  the  husband 
was  not  before  the  court  and  not  considered;  second,  because  that  case,  in  so 
far  as  it  holds  the  wife  estopped  by  the  acts  in  pais  of  the  husband,  is  over- 
ruled by  Mueller  v.  Kaessmann,  84  Mo.  318.  In  this  respect  the  Kanaga  Case 
was  ruled  to  be  in  conflict  with  the  statute  before  mentioned,  and  by  which 
the  rights  of  the  wife  there  were  to  be  determined. 

Where  the  owner  of  land,  it  has  been  held,  does  not  insist  upon  prepayment 
of  the  damages  or  other  considerations  for  the  right  of  way,  but  by  his  ac- 
quiescence or  license  induces  or  permits  the  company  to  take  possession  and 
construct  the  road,  he  cannot  maintain  ejectment  thereafter  for  the  land,  be- 
cause of  a  failure  to  pay  the  damages  or  other  considerations.    Provolt  v. 
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RaUroad  Co.,  hi  Mo.  266;  Baker  v.  Railroad  Co.,  Id.  265.  But,  clearly, 
these  cases  are  not  in  point  here.  It  was  the  owner  who  perwitted  or  induced 
the  company  to  construct  its  road  in  advance  of  payment  who  was  denied  right 
to  recover  in  ejectment.  Here  Mrs.  Price  had  no  right  or  power  to  object. 
She  could  assert  no  rights  as  against  the  company  until  the  expiration  of  her 
husband's  life-estate.  In  Walker  v.  Railroad  Co,,  hi  Mo.  275,  it  was  held 
that  if  the  company  proceed  to  build  the  road  upon  land  to  which  it  hatd  not 
acquired  the  requisite  title  by  condemnation,  or  by  a  conveyance  from  the 
owner,  or  by  permission  from  him,  it  would  be  liable  to  be  ousted  by  eject- 
ment. Where  the  company  enters  without  right,  mere  inaction  on  the  part 
of  the  owner,  it  was  said,  could  not  be  tortured  into  an  acquiesence  or  license 
for  the  company  to  proceed,  though  he  was  informed  that  the  company  had 
entered  for  the  purpose  of  constructing  its  road.  So  an  action  of  ejectment 
will  lie  against  a  city  for  land  wrongfully  taken  by  it,  and  converted  into  a 
street,  and  improved  and  used  as  such.  Armstrong  v.  City  of  St.  Louis,  69 
Mo.  309.  In  Chicago  A  A.  R.  Co.  v.  Smith,  78  111.  98,  the  owner  of  a  life- 
estate  had  been  notified  of  the  appointment  of  commissioners  to  assess  dam- 
ages, but  the  notice  was  not  sufficient  as  to  the  remainder-man,  and  it  was 
held  that  they  might,  at  the  expiration  of  the  life-estate,  and  after  demand 
made  for  the  premises,  recover  in  ejectment. 

We  are  cited  by  appellant  to  Austin  v.  Rutland  R.  Co.,  45  Yt.  238.  That 
was  an  action  of  ejectment  by  remainder-men  to  recover  property  previously 
used  for  railroad  purposes.  The  company  had  acquired  the  life-estate,  and 
constructed  their  road  on  the  property,  but  there  had  been  no  appraisal  or  pay- 
ment of  damages  to  the  plaintiff.  The  action,  it  was  held,  could  not  be  main- 
tained. Considerable  stress  was  placed  upon  a  statute  of  that  state,  and  in 
respect  of  which  the  court  say:  "This  seems  to  contemplate  that  the  company 
might  have  two  years  after  such  entry,  taking  possession,  and  using  in  which 
to  get  such  damages  appraised  pursuant  to  the  provisions  of  section  17.  It 
seems  difficult  to  suppose  that  it  was  contemplated  at  the  time  that  in  the 
mean  time  they  should  be  liable  to  be  ousted  by  action  of  ejectment."  We 
have  no  such  statute  in  this  state.  Our  constitution  prohibits  the  taking  of 
private  property  for  public  use  without  just  compensation.  Under  such  a 
provision,  and  our  statutes  with  respect  to  the  condemnation  of  the  property, 
it  was  held  at  an  early  day  that  the  company  could  not  enter  for  the  purpose 
of  constructing  the  road  until  the  damages  were  paid  or  secured  to  the  owner. 
Walther  v.  Warner,  25  Mo.  277.  The  Vermont  case  has  other  features  which 
distinguish  it  from  the  present  one,  but  enough  has  been  said  to  show  its  in- 
applicability here.  Indeed,  the  judgment  there  is  made  to  stand  upon  the 
peculiar  features  of  the  case  then  before  the  court. 

Our  statute,  which  authorizes  the  appropriation  of  private  property  to  pub- 
lic use,  and  provides  for  the  assessment  of  damages,  contemplates  that  the 
company  will  take  the  initiatory  steps  therefor.  The  property  can  only  be 
taken  by  pursuing  the  provisions  of  the  law.  In  this  case  the  state  of  the  title 
was  known,  or  might  have  been  known,  by  an  examination  of  the  recorded 
deeds,  when  the  road  was  first  constructed.  The  interests  of  these  plaintiffs, 
derived  from  their  mother,  might  have  been  condemned  at  that  time.  As  this 
was  not  done,  the  defendant  cannot  rightfully  hold  onto  the  property  until  the 
damages  are  assessed  and  paid  to  or  into  court  for  the  plaintiffs,  and  ejectment 
is  the  proper  remedy. 

4.  The  record  shows  that  the  railroad  property  was  sold  under  foreclosure 
of  a  mortgage  in  1875;  and,  through  Baker,  this  defendant  became  the  pur- 
chaser. Since  that,  this  and  several  other  companies  were  consolidated,  and 
the  entire  property  has  been  mortgaged  for  large  sums  of  money, — perhaps  to 
its  entire  value.  But  these  facts  constitute  no  estoppel  as  against  Mrs.  Price. 
At  the  time  of  her  and  her  husband^s  death,  and  for  a  long  time  prior  thereto, 
they  resided  in  the  state  of  California;  and  the  plaintiffs,  it  would  seem,  are 
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non-residents.  There  is  no  evidence  that  they,  or  any  oi  them,  encouraged  or 
knew  of  the  doing  of  these  things  relied  upon  as  an  estoppel.  The  large  debt 
upon  the  property  shows  that  the  present  suit  is  the  pnictical  remedy  to  pursue. 

The  judgment  of  the  circuit  court  Is  therefore  affirmed. 

(All  concur.)  , 

State  v.  Vincent. 

{Supreme  Court  qf  MiawurL    May  16|  1887.) 

1.  Cbiminal  PRAcncE—AppBAL— Rbyikw— Rjsoobd. 

A  motion  to  dismiss  an  indictment  on  the  ground  that  another  indictment  was 
pending  for  the  same  cause  must  be  made  part  of  the  record  by  a  bill  of  ex- 
ceptions, or  the  action  of  the  lower  court  in  overruling  it  will  not  be  reviewed  on 
ap()eal. 

2.  Ceimikal  pRAcriCB— Suocessite  Indictmkmts. 

Under  Kev.  St.  Mo.  {  1808,  providing  that  the  state,  pending  an  indictment,  may 
file  a  new  indictment  for  the  same  ollense,  and  that  the  first  indictment  shall  be 
deemed  to  be  suspended  and  shall  be  quashed,  a  motion  to  dismiss  the  second  in- 
dictment on  the  ground  that  the  first  indictment  is  pending  is  properly  denied, 
whether  or  not  the  first  indictment  has  been  quashed. 
8.  Indictment— PRjBBirrMBNT—RBCoBD— Appeal. 

Where  the  record  on  appeal  shows  that  the  grand  Jury,  ailer  being  sworn  and 
charged,  retired,  and.  upon  a  subsequent  date,  returned  to  the  bar,  and  through 
their  foreman  delivered  an  indictment,  it  sutticiently  appears  that  the  indictnient 
was  presented  by  the  foreman  in  open  court,  and  in  compliance  with  Rev.  St.  Mo. 
{  1797 ;  it  is  not  necessary  that  the  names  of  the  Jurors  should  be  again  repeated. 
4.  Same— FoRM--DiFPEaBNT  Cocntb. 

Where  the  first  count  of  an  indictment  states  that  "the  grand  jurora  of  the  state 
of  Missouri  within  and  for  the  body  of  the  city  of  St.  Louis  now  here  in  court,  duly 
impaneled,  sworn,  and  charged,  upon  their  oath  present, "etc.,  and  the  third  count 
recites  "and  thegrand  jurors  aforesaid,  upon  their  oath  afore8aid,**etc.,  the  latter  suf- 
ficiently refers  to  the  first  count,  and  shows  on  its  face  that  the  jurors  were  impan- 
eled and  sworn  to  inouire  of  otfenses  within  and  for  the  city  of  St.  Louis,  although, 
if  the  indictment  haa  failed  to  allege  these  facts,  the  indictment  would  have  been 
valid  under  Rev.  St.  Mo.  {  1821. 
6.  Same— Description  of  Place. 

Where  the  first  count  of  an  indictment  shows  that  the  cibr  of  St.  Louis  is  within 
the  state  of  Missouri,  the  words  in  another  count  charging  that  the  crime  was  com- 
mitted "at  the  city  of  St.  Louis  aforesaid," are  sufficient  to  show  that  the  offimse 
was  committed  in  the  state  of  Missouri. 

6.  FOBOERY— PoaSBBSION  OF  FOBOED  InSTBUMBirT— iNDICrMBirT— ChECK. 

An  indictment  of  a  defendant  under  Rev.  St.  Mo.  g  1388,  for  having  in  his  possea- 
sion  a  forged  check  knowing  it  to  be  forged,  with  intent  to  pass  it  as  true  and  gen- 
uine, that  describes  the  instrument  as  follows: 
"No.  56,094.  Union  National  Bank, 

*'New  Oblbanb,  February  23, 1884. 

"  The  Nationai  Purk  Bank,  New  York:  Pay  to  the  order  of  George  Vincent,  sixty- 
five-hundred  dollars,  ($6,500.)  S.  Chalabon,  Cashier." 

— Is  sufficient,  as  such  an  instrument  is  in  efiect  a  check,  although  purporting  to  be 
drawn  by  one  bank  upon  another. 

7.  Samb— Indorsement. 

An  indictment  under  Rev.  St.  Mo.  {  1388,  chai^ng  defendant  with  having  in  his 
possession  a  forged  check  with  intent  to  pass  it  as  true  and  genuine,  knowing  it  to 
be  false,  need  not  allege  that  he  indorsed  the  check,  which  is  described  as  pay- 
able to  his  order. 

Appeal  from  St.  Louis  criminal  court. 

Atty,  Gen,  Boone,  for  respondeut    /.  C  FUher,  for  appellant 

Black,  J.  The  defendant  was  indicted  and  convicted,  under  section  1888» 
Bev.  St.,  for  having  in  his  possession  a  forged  check  knowing  the  same  to  be 
forged,  with  intent  to  utter  and  pass  the  same  as  true  and  genuine.  Numer- 
ous objections  are  made  to  the  record,  and  what  is  hereafter  M^d  will  be  in 
answer  to  them.  Digitized  by  GoOglc 
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1.  The  motion  to  diflroiss  on  the  ground  that  there  was  an  indictment  pend- 
ing against  the  defendant  for  the  same  cause  when  this  one  was  found,  and 
which  was  overruled,  is  not  preserved  in  any  bill  of  exceptions;  nor  does  it 
appear  that  any  exception  was  taken  to  the  action  of  the  court.  It  has  been 
several  times  held  that  a  motion  to  quash  an  indictment  must  be  thus  pre- 
served, or  the  action  of  the  court  thereon  will  not  be  reviewed.  8tate  v. 
Thruston,  88  Mo.  271;  State  v.  Gee,  79  Mo.  313;  State  v.  Wall,  15  Mo.  208. 
With  much  greater  reason  should  such  a  motion  as  this  be  made  a  part  of  the 
record  by  a  bill  of  exceptions.  It  may,  however,  be  stated  that  the  statute 
recognizes  the  right  of  the  state  to  file  a  new  indictment  for  the  same  offense, 
and  declares  that  the  one  first  found  shall  be  deemed  to  be  suspended  by  the 
second,  and  shall  be  quashed.  Section  1808,  Rev.  St.  It  is  a  matter  of  no 
consequence  in  proceedings  upon  the  second  indictment  whether  the  first  be 
in  fact  quashed  or  not.  State  v.  Eaton,  75  Mo.  586;  State  v.  Arnold,  2  S. 
W.  Bep.  269,  (not  yet  reported.) 

2.  The  record  shows  that  the  grand  jurors  were  sworn,  and,  having  re- 
ceived their  charge,  retired  to  consider,  etc.,  and  under  a  subsequent  date  it 
redtes:  ''On  this  day  the  grand  jury  return  to  the  bar,  and  through  their 
foreman  deliver  the  following  indictment  as  a  true  bill,  to- wit."  This  shows 
clearly  enough  that  the  indictment  was  presented  by  the  foreman  in  open 
court,  and  is  in  full  compliance  with  section  1797,  Hev.  St.  It  was  not  nec- 
essary that  the  names  of  the  jurors  should  be  again  repeated. 

3.  The  recital  in  the  third  count,  "and  the  grand  jurors  aforesaid,  upon 
their  oath  aforesaid,"  sufllciently  refers  to  the  first  count,  wherein  it  is  stated 
that  '*the  grand  jurors  of  the  state  of  Missouri  within  and  for  the  body  of  the 
city  of  St.  Louis,  now  here  in  court  duly  impaneled,  sworn,  and  charged, 
upon  their  oaths  present,"  etc.  The  indictment,  therefore,  shows  on  its  face 
not  only  that  the  jurors  were  duly  impaneled  and  sworn,  but  that  they  were 
impaneled  and  sworn  to  inquire  of  offenses  within  and  for  the  city  of  St. 
Louis.  Had  the  indictment  failed  to  allege  that  the  grand  jurors  were  im- 
paneled, sworn,  or  charged,  the  omission  would  not  have  rendered  the  indict- 
ment invalid.    Section  1821,  Bev.  St. 

4.  It  sufficiently  appears  from  the  words  of  the  first  count  of  the  indictment 
before  quoted  that  the  city  of  St.  Loula  is  within  the  state  of  Missouri;  and 
the  words  of  the  third  count,  "at  the  dty  of  St.* Louis  aforesaid,"  show  that 
the  offense  charged  was  committed  in  the  state  of  Missouri. 

5.  The  instrument  set  out  in  the  indictment,  both  by  its  purport  and  its 
tenor,  is  in  the  following  words  and  figures: 

**No.  56,094.  Union  National  Bank, 

"New  Orleans.  Febiuary  23, 1884. 

**T7ie  NationcU  Park  Bank,  New  York:  Pay  to  the  order  of  Greorge  A. 
Vincent  sixty-five  hundred  dollars,  ($6,500.) 

"S.  Chalabon,  Cashier." 

It  is  contended  that  the  instrument  is  a  draft  or  bill  of  exchange,  and  not 
a  check,  as  alleged  in  the  indictment.  It  is  an  order  drawn  upon  a  bank  for 
the  payment  of  a  sum  certain  to  a  named  person,  and  is  payable  instantly  on 
demand.  In  legal  effect  it  purports  to  be  drawn  on  funds  of  the  maker  in 
the  bank.  It  is  therefore,  according  to  the  definition  or  description  given  by 
Mr.  Daniel,  a  check.  Daniel,  Neg.  Inst.  (8d  £d.)  8 1566.  Had  it  been  drawn 
by  an  individual  upon  a  bank,  and  not  by  one  bank  upon  another,  there  could 
be  no  doubt  but  it  would  be  properly  designated  a  clieck.  But  it  is  none  the 
less  a  check  because  drawn  by  a  bank.  Morse,  Banks,  (2d  Ed.)  164.  Such 
instruments,  it  is  believed,  are  well  known  as  banker's  checks. 

6.  It  is  true,  the  indictment  does  not  allege  that  the  defendant  had  indorsed 
the  checks,  nor  was  it  necessary  that  it  should  have  so  stated.  The  statute 
declares,  so  far  as  applicable  to  this  case,  that  every  person  who  shall  have  in 
his  possession  any  such  falsely  made,  altered,  or  forged  check,  knowing  the 
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same  to  be  falsely  made,  altered,  or  forged,  with  intent  to  utter  or  pass  the 
same  as  true,  or  to  cause  tbe  same  to  be  uttered  or  passed  with  intent  to  de- 
fraud, shall,  etc  The  offense  under  this  statute  was  clearly  made  out,  with- 
out the  allegations  that  defendant  had  indorsed  the  check;  nor  was  it  neces- 
sary to  make  proof  of  that  fact.  Proof  that  it  had  been  indorsed  by  the 
defendant  would  be  strong  evidence  tending  to  show  an  intent  to  pass  or  utter 
and  to  defraud;  but  that  is  not  the  only  means  by  which  such  proof  can  be 
made. 

Other  matters  are  urged  for  a  reversal  of  the  judgment,  but  they  are  either 
founded  upon  a  mistake  as  to  what  the  record  shows,  or  as  unsubstantial  as 
those  before  noted.    The  judgment  is  therefore  affirmed. 

(All  concur.) 

Veth  v.  Gierth. 

{Supreme  Omrt  of  Missouri.    May  16,  18S7.) 

Specific  Pe&formance— Evidienoie— Salb  op  Land. 

A  court  of  equity  will  not  decree  specific  performance  of  a  contract  If  not  clearly 
established,  and  will  let  in  the  defendant  to  defend  himself  by  a  class  of  evidence, 
in  resisting  a  decree,  when  the  plaintiff  would  not  be  permitted  to  establish  his  case 
by  the  like  evidence.  Tbe  court  refuses  specific  performance  in  this  case  because 
the  contract  was  not  established  with  tbe  requisite  degree  of  clearness ;  the  evidence 
showing  that  the  plaintiff  understood  that  there  was  an  absolute  sale,  while  the  de- 
fendant understood  that  he  was  taking  the  land  upon  condition  onlvthat  it  turned 
out  as  represented,  with  the  right  to  return  it,  ana  recover  the  purcnase  money,  if 
it  did  not  turn  out  so. 

Appeal  from  Jefteraon  county. 

Dinning  dk  Byrnes  and  X.  K.  Tatum,  for  appellant.  Fred  Wislizenus,  for 
respondent. 

Norton,  0.  J.  This  suit  was  brought  to  enforce  the  specific  performance 
of  an  alleged  contract  for  the  sale  of  320  acres  of  land  in  Jefferson  county  to 
the  defendant. 

The  petition  substantially  alleges  that  in  July,  1883,  plaintiff,  by  verbal 
contract,  sold  to  defendant  said  land  at  and  for  the  price  of  $2,250, 4K00  of 
which  was  paid,  and  the  rem*ainder  to  be  paid  on  the  second  October,  1883; 
that  defendant  went  into  possession  of  the  premises  under  the  contract^  and 
was  still  in  possession,  but  refused  to  pay  the  deferred  payment.  It  also 
alleges  that  plaintiff  brings  into  court  his  deed  conveying  said  premises  to 
defendant,  and  asks  the  coart  for  judgment  for  said  defeiTed  payment,  and 
that  it  be  decreed  io  be  a  lien  on  the  land. 

Defendant  in  his  answer,  after  setting  up  the  statute  of  frauds,  states,  in 
substance,  that  in  July,  1883,  he  entered  into  negotiations  with  plaintiff  for 
the  purchase  of  said  land;  that  plaintiff  falsely  reported  to  him  that  all  of  said 
land  was  tillable  except  10  acres;  that  a  certain  spring  was  on  the  said  land; 
that  a  certain  orchard  was  wholly  upon  said  land;  that  a  certain  road  was  a 
public  road,  and  that  the  land  was  less  than  six  miles  from  the  town  of  De 
Soto  in  Jefferson  county;  that  $2,250  was  agreed  upon  as  the  price  of  the 
land ;  that  the  only  agreement  made  was  that  defendant  would  take  the  land 
at  that  price,  provided  if,  after  investigation  and  informing  himself  as  to  these 
representations,  he  concluded  to  do  so,  and  that,  after  thus  informing  himself, 
if  he  concluded  not  to  take  it,  plaintiff  was  to  repay  the  HMO  which  defend- 
ant let  him  have  about  the  time,  or  soon  after,  the  price  was  agreed  on,  and 
the  contract  was  to  end;  that  defendant  had  simply  an  option  to  take  the  land 
at  that  price  if,  after  entering  on  it,  he  found  it  to  be  as  represented ;  that 
this  was  the  twenty-eighth  of  July,  1883;  that  defendant,  finding  the  represen- 
tations to  be  untrue,  notified  plaintiff  on  the  second  day  of  August,  1883,  that 
he  would  not  take  the  land,  and  has  since  that  time  always  been  willing  to 
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surrender  the  land  in  his  possession,  consisting  only  of  about  five  acres.  The 
answer  prays  the  court  to  decree  that  plaintiff  repay  the  $400  received  by  him, 
and  that  it  be  declared  a  charge  on  the  land. 

The  court  found  for  defendant;  rendered  judgment  in  his  favor  for  8400y 
making  it  a  lien  on  the  land. 

Yeth,  the  plaintiff,  testified  in  his  own  behalf  to  the  following  effect:  That 
Gierth,  the  defendant,  came  to  his  (Yeth's)  house,  in  St.  Louis,  wanting  to 
buy  a  farm,  wanting  to  move  out  in  the  country,  and  Yeth  went  with  him  to 
Jefferson  county  to  see  the  land  described  in  the  petition.  It  was  in  July. 
Yeth  showed  him  all  over  the  premises.  That  Yeth  told  Gierth  that  he  did 
not  know  exactly  where  the  lines  were;  that  he,  Yeth,  would  have  the  land 
surveyed;  that  they  went  from  the  land  to  De  Soto,  and  then  back  to  St.  Louis; 
that  Yeth  told  him  that,  if  he  was  going  to  buy,  he  wanted  him  to  give  him 
an  answer  pretty  soon,  as,  if  he  did  not  sell,  he  wanted  to  rent  the  place  out. 
He  (Gierth)  said  he  would  decide  next  day.  The  next  dny  he  came  to  plain- 
tiff's house.  There  were  present  two  other  persons,  Mr.  Koeninger  and  Mrs. 
Koeninger.  I  asked  him  $2,500  for  the  place.  He  said  it  was  too  much. 
He  offered  $2,250,  and  said  he  would  have  the  surveying  done  himself  next 
winter  if  Yeth  would  let  him'  have  part  of  the  crop.  He  wanted  Yeth  to 
throw  in  a  gun,  and  then  Gierth  would  have  the  land  surveyed,  and  pay  the 
taxes  for  1883»  and  Yeth  gave  him  the  gun.  Gierth  paid  $400,  and  was  to  pay 
the  balance  on  second  day  of  October,  1883.  Mr.  Piesch  had  a  deed  of  trust, 
and  he  (Yeth^  paid  him  the  $400  that  was  paid  on  the  farm.  Yeth  took  the 
deed  to  Giertn's  house,  and  Gierth  wanted  the  deed,  but  Yeth  refused  to  de- 
liver without  payment.  Gierth  went  into  possession  under  the  contract  of 
purchase,  and  is  still  in  ixMsession.  He  further  testified  that  the  land  was  as 
good  farming  land  as  any  in  Jefferson  county ;  that  there  are  perpetual  springs 
on  it;  that  two  years  before  he  had  been  offered  by  a  peddler,  whose  name  he 
did  not  know,  and  who  has  since  died.  $3,000  for  the  land. 

Mrs.  Koeninger,  the  daughter  of  plaintiff,  testified  that  she  was  present  at 
the  interview  between  plaintiff  and  defendant,  and  gave  substantially  the  same 
account  of  it  as  that  given  by  her  father. 

Fink  testified  that  he  was  a  tenant  of  Yeth's  for  1883,  and  moved  defend- 
ant, at  the  request  of  his  son,  to  the  place,  the  last  of  July  or  first  of  August 
of  that  year,  and  gave  him  possession,  and  that  he  was  still  living  in  the  house. 

Knopp  testified  that  defendant  lived  in  the  house  on  the40-acre  tract  which 
is  separated  from  the  other  280  acres  of  the  land;  did  not  know  that  he  oc- 
cupied anything  more  than  the  house;  that  there  are  20  acres  of  tU^lable  ground 
on  the  320  acres. 

George  and  John  Piesch  testified  that,  about  the  last  of  July,  they  held 
Yeth's  note  for  about  $400,  secured  by  deed  of  trust  on  the  land  in  question, 
and  that  Yeth,  in  presence  of  defendant,  paid  them  $400  in  discharge  of  the 
note,  which  amount  had  been  received  fiom  defendant  by  Yeth.  What  was 
said  on  that  occasion  was  spoken  mostly  in  the  English  language,  which  de- 
fendant did  not  understand,  and  we  attach  no  importance  to  their  evidence, 
inasmuch  as  it  only  tended  to  show  that  they  agreed  to  release,  and  did  release, 
the  land  from  the  deed  of  trust,  on  receiving  the  above  payment. 

Defendant*  who  had  arrived  in  this  country  from  Germany  six  or  eight 
weeks  previous  to  the  time  when  the  alleged  contract  was  made,  and  who 
could  neither  speak,  nor  understand  the  English  language,  testified  substan- 
tially as  follows:  "Mr.  Yeth  and  I  went  to  see  the  land  in  July.  Yeth  told 
me  the  taxes  on  the  land  were  $24  per  year;  that  there  were  excellent  springs 
on  the  lands;  that  there  was  a  good  road;  that  it  was  but  six  miles  to  De 
Soto.  He  pointed  to  the  fenced  land,  and  said  it  was  all  his.  He  told  me  that 
but  eight  acres  was  rock  land;  that  there  was  lead  ore  on  the  land,  containing 
ninety-five  per  cent,  lead;  that  I  could  make  a  splendid  business  in  lead,  and 
took  me  to  the  'lead  mines.'  The  second  day  after  that  trip  I  had  a  talk 
v.48.w.no.7 — 28 
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with  Veth.  We  then  agreed  on  $2,250  as  the  price,  provided  everything  ' 
all  right.  Yetli  told  me  he  needed  money,  or  he  would  not  sell.  At  the  time 
I  had  not  finally  examined  the  property,  or  tliis  would  not  have  happened. 
Shortly  afterwards  I  gave  Yeth  S400,  and  told  him  that  it  was  a  loan  until 
August  2d;  that  I  wanted  to  go  and  see  if  everything  was  correct  as  repre- 
sented by  him-  Veth  agreed  to  that.  He  gave  me  a  written  paper,  which  I 
supposed  to  express  what  we  had  agreed  on.  My  son  told  me  afterwards 
what  the  paper  really  was.  I  moved  on  the  land  August  Ist,  and  found  out 
that  Veth's  representations  were  false.  I  wrote  to  Veth  on  August  2d,  and 
told  him  I  would  give  tlfOOO  for  the  land;  no  more.  I  never  touched  the 
280  acres.  So  far  as  they  are  occupied,  Jacob  Smith  is  in  possession.  I  have 
no  claim  on  the  land.  Shortly  after,  I  cauie  to  St.  Louis,  and  called  on  Yeth, 
charging  him  with  his  misrepresentations.  During  the  interview  he  made  a 
drawing,  representing  the  springs  and  other  advantages;  which  drawing  I 
hereby  produce.  After  this  interview  I  wrote  a  final  letter  to  Veth,  break- 
ing off  negotiations.  I  told  Veth  I  would  take  time  to  look  at  the  land  be- 
fore I  gave  him  the  $400.  Veth  did  not  explain  or  translate  the  i-eceipt.  I 
thought  it  was  a  promissory  note.  I  did  not  consider  our  negotiations  as  con- 
stituting a  binding  contract  until  the  papers  were  exchanged.  So  I  under- 
stood the  law  in  Germany.  If  everthing  had  turned  out  as  Veth  represented, 
I  would  have  taken  the  land,  and  it  would  not  have  been  too  dear.  I  did  not 
move  from  Veth's  house,  because  I  have  bought  a  neighboring  tract  since  re- 
pudiating this  transaction,  and  am  building  a  house  on  that  which  I  shall 
move  into.*' 

Dover  testified  that  a  large  portion  of  the  orchard  shown  Gierth  is  not  on 
Veth*s  land,  and  that  the  spring  is  also  over  the  line. 

McCormack  valued  the  whole  tract  at  $800  or  $900.  There  is  no  lead  on 
the  land. 

Herman  Smith  is  in  possession  of  the  cultivated  portion  of  the  280-acre 
tract,  and  has  never  spoken  to  Gierth. 

J.  T.  McMullen:  "The  good  spring  is  not  on  the  Veth  tract.  There  are 
some  seeps,  but  no  real  springs,  on  the  280-acre  tract.  About  forty  of  the 
820  acres  is  tillable.     One  thousand  dollars  would  be  a  good  price.  ** 

Louis  Kleinschmidt:  "Fifty  or  sixty  acres  are  tillable.  The  land  is  worth 
$800  or  $900.     There  is  no  perennial  spring  on  the  280  tract." 

We  think  it  apparent,  from  all  the  evidence,  that  the  contract  alleged  to 
liave  been  niade  has  not  been  established  by  that  degree  of  clearness  which 
would  justity  its  enforcement.  While  the  plaintiff  understood  it  to  be  an  ab- 
solute contract  of  sale  for  $2,250,  $400  of  which  was  to  be  paid  in  hand,  and 
the  remainder  on  the  second  of  October,  1883,  the  defendant,  on  the  other  hand, 
understood  that  he  was  to  take  the  land  at  that  price  if,  on  further  examina- 
tion by  him,  it  should  turn  out  to  be  as  represented,  and  that  if,  on  such  ex- 
amination, he  did  not  find  it  to  be  as  represented,  that  the  $400  paid  was  to 
be  repaid,  and  the  trade  at  an  end. 

From  the  fact  that  plaintiff  testified  that  the  land  was  as  good  firming 
land  as  any  in  Jefferson  county,  which  was  contradicted  by  the  evidence  of 
disinterested  witnesses  that  only  from  20  to  60  acres  of  the  whole  tract  was 
tillable,  and  that  no  one  of  them  valued  it  at  more  than  $1,000;  and  from  the 
fact  that  he  also  testified  that  there  were  perpetual  springs  on  the  land, — 
three  in  number, — in  which  he  was  also  contradicted, — we  may  well  give 
credence  to  the  evidence  of  defendant  to  the  effect  that  he  had  the  option  to 
declihe  taking  if  he  found  the  representations  made  to  him  wei^e  untrue; 
which  option  he  promptly  exercised  in  a  few  days  after  going  on  the  land, 
and  ascertaining  that  but  a  small  part  of  it  was  tillable,  that  the  spring 
pointed  out  as  being  on  the  land  was  not  on  it,  that  a  part  of  the  orchard  was 
on  another's  land,  and  the  springs  on  the  280  tract  were  not  perpetual. 

A  court  of  equity  will  not  decree  specific  performance  of  a  contract  if  not 
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clearly  established.  Paris  v.  Haley,  61  Mo.  468;  Taj/2or  v.  Williams,  45  Mo. 
80.  The  principles  announced  by  sections  769,  770,  vol.  2,  Stoiy,  £q.,  apply 
pecaliarly  to  this  case.  It  is  there  said:  "It  is  important  to  4ake  notice  of  a 
distinction  between  the  case  of  a  plaintiff  seeking  a  specific  performance  in 
equity,  and  the  case  of  a  defendant  resisting  such  a  performance.  We  have 
already  seen  that  the  specific  execution  of  a  contract  inequity  is  a  matter,  not 
of  absolute  right  in  the  party,  but  of  sound  discretion  in  the  court.  Hence  ]l 
requires  a  much  less  strength  of  case  on  the  part  of  a  defendant  to  resist  a  bill 
to  perform  a  contract  than  it  does  on  the  part  of  the  plaintiff  to  maintain  a 
bill  to  enforce  a  specific  performance.  When  the  court  simply  refuses  to  en- 
force specific  performance,  it  leaves  the  party  to  his  remedy  at  law.  An  agree- 
ment, to  be  entitled  to  be  carried  into  specific  performance,  ought  to  be  cer- 
tain, fair,  and  just  in  all  its  parts.  Courts  of  equity  will  not  decree  specific 
performance  in  cases  of  fraud  or  mistake,  or  of  hard  and  unconscionable  bar- 
gains, or  when  the  decree  would  produce  injustice,  *  m  *  and,  gener- 
ally, not  in  any  case  where  such  a  decree  would  be  inequitable  under  all  the 
circumstances."  ''But  courts  of  equity  do  not  stop  here,  for  they  will  let  in 
the  defendant  to  defend  himself  by  evidence  to  resist  a  decree  when  the'  plain- 
tiff would  not  always  be  permitted  to  establish  his  case  by  the  like  evidence. 
Thus,  for  instance,  courts  of  equity  will  allow  the  defendant  to  show  that, 
by  fraud,  accident,  or  mistidke  the  thing  bought  is  different  from  what  he  in- 
tended." 
Judgment  afiirmed,  in  which  all  concur. 


BiSH0P*s  Besidenoe  Ck).  of  the  M.  E.  Ghukch  v.  Hxtdson,  (Collector,  etc. 

{Supreme  Court  qf  Missouri.    May  16,  1887.) 

Taxatiow— Exemption— Church  Property. 

A  house  and  lot  purcliased  as  a  place  of  residence  for  the  bishops  of  the  Meth- 
odist Episcopal  Church  who  may  from  time  to  time  reside  in  St.  IiOtds,  are  exempt 
from  taxation  under  Rev.  St.  Mo.  }  6659,  which  provides  that  all  property  used  for 
purely  charitable  purposes  shall  be  exempt. 

Appeal  from  St.  Louis  circuit  court. 

Taylor  dk  Pollard,  for  respondent.    L,  Bdl,  for  appellant. 

NoBTON,  G.  J.  This  is  a  proceeding  in  equity  to  enjoin  defendant,  as  col- 
lector of  the  city  of  St.  Louis,  from  instituting  suits  to  enforce  the  payment 
of  certain  tax-bills  for  the  years  1881,  1882,  and  1888,  assessed  upon  lot  11 
and  east  half  of  lot  12,  of  block  12,  in  Stoddard's  addition,  and  also  known  as 
block  1028  of  the  city  of  St.  Louis. 

It  is  alleged  in  the  petition  that  plaintiff  organized  as  a  corporation  in  the 
year  1876,  under  article  8,  c.  87,  Wag.  St.,  that  beiug  the  law  then  in  force 
relating  to  benevolent  or  charitable  corporations;  that  the  object  of  the  corpo- 
ration was  to  raise  a  fund  and  purchase  a  lot,  and  erect  thereon  a  suitable 
parsonage  for  the  use  and  occupancy  of  such  bishops  of  the  Methodist  Episco- 
pal Church  as  might  from  time  to  time  be  designated  to  reside  in  the  city  of 
St.  Louis;  that  the  sole  object  and  aim  of  said  church  is  to  promulgate  and 
advance  the  Christian  religion  in  this  and  foreign  lands,  and  said  parsonage 
was  intended  to  be  used  as  a  residence  of  the  bishops  of  said  church,  who  are 
ministers  of  the  gospel  and  general  superintendents  over  the  various  churches 
in  this  and  other  countries  connected  with  said  church:  and  that  the  entire 
life  asid  labor  of  such  bishops  are  given  exclusively  in  building  up  the  socie- 
ties of  said  church,  preaching  the  gospel,  and  administering  the  sacraments. 
It  is  further  alleged  that,  after  its  organization,  the  corporation,  by  voluntary 
subscriptions,  purchased  the  real  estate  above  mentioned,  and  that  the  deed 
thereto  vests  the  title  in  plaintiff,  and  contains  the  following  declared  trust: 
'*In  trust  that  said  premises  shall  be  kept  and  maintained  as  a  place  of  resi- 
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dence  for  the  use  and  occupancy  of  the  bishops  of  the  Methodist  Episcopal 
Church  of  tlie  United  States  of  America,  who  may  from  time  to  time  be  lo- 
cated in  the  cif^  of  St.  Louis,  subject  to  the  uses  and  discipline  of  said  church, 
and  from  time  to  time  authorized  and  declared  by  the  general  conference  of 
said  church."  That,  soon  after  said  purchase,  plaintiff,  by  charitable  con- 
tributions, erected  thereon  a  residence,  which  ever  since  has  been  occupied  as 
<he  residence  of  Bishop  Bowman,  a  bishop  of  said  church,  designated  by  the 
general  conference  of  said  church  to  reside  there;  that  neither  plaintiff  nor  any 
one  else  receives  rent  or  other  compensation  for  such  occupancy.  It  is  then 
averred  that,  by  reason  of  said  facts,  said  property  is  exempt  from  taxation ; 
but  that,  notwithstanding,  the  board  of  assessors  of  the  city  of  St.  Louis  did 
assess  said  property  in  the  name  of  the  "Methodist  Episcopal  Church,"  which 
is  not  the  true  owner,  for  the  years  1881, 1882,  and  1883;  that  said  tax-bills 
are  a  cloud  on  plaintiff's  title;  that  defendant,  as  collectorr  is  threatening  to 
enforce  said  tax-bills  as  a  lien  upon  said  property  by  suit,  from  the  doing  of 
which  the  court  is  asked  to  perpetually  restrain  him. 

Th^  answer  of  defendant  is  a  general  denial,  and  on  trial  the  court  ren- 
dered judgment  for  plaintiff  in  conformity  with  the  prayer  of  the  petition, 
from  which  the  defendant  has  appealed. 

By  section  6,  art.  9,  Const.,  the  legislature  was  authorized  to  pass  section 
6659,  Rev.  St.,  exempting  from  taxation  for  state,  county,  and  local  purposes 
all  property  used  for  purely  charitable  purposes ;  and,  as  the  allegations  of  the 
petition  as  above  set  forth  are  sustained  by  the  evidence  intr<^iioed  on  the 
trial,  the  controlling  question  raised  by  the  record  is  whether  the  property  in 
question  is  used  for  such  a  purpose.  While  the  courts  have  been  at  a  loss  to 
give  a  general  definition  of  a  charitable  use,  embracing  aU  gifts,  grants,  and 
devises  for  charitable  uses,  the  following  authorities  establish  the  proposition 
that  the  purpose  to  which  the  property  in  question  is  devoted  is  a  charitable 
use,  and  is  therefore,  under  our  statutes,  exempt  from  the  taxation  souglit  to 
be  enforced  against  it. 

In  sections  119  and  122,  Bisp.  Eq.,  in  speaking  of  what  are  charities,  it  is 
said:  "Gifts  for  repairing  a  church,  for  building  an  organ  gallery,  for  repair- 
ing a  parsonage,  for  the  worship  of  God,  for  the  advancement  of  Christianity 
among  the  infidels,  for  the  dissemination  of  the  gospel,  for  the  benefit  of  min- 
isters of  the  gospel,  are  good  charities."  In  section  1164,  Story,  Eq.,  it  is 
said:  ''Money  given  to  maintain  a  preaching  minister  is  a  charity,  within  the 
equity  of  the  statute  of  Elizabeth  concerning  charities."  So,  in  section  701, 
Perry,  Trusts,  it  is  said:  ''Gifts  for  the  benefit  of  ministers  of  the  gospel  are 
charities. " 

Gifts  for  repairing  parsonage  houses,  for  maintaining  preaching  ministers 
of  the  gospel,  have  been  held  to  be  charities  in  the  following  cases:  Sohier 
V.  8t.  PavVs  Church,  12  Mete.  250;  Attorney  General  v.  Bishop  qfChest.^\ 
1  Brown,  Ch.  444;  Cory  UniversalUt  Soe,  v.  Beatty,  '28  N.J.  Eq.  570;  PtHce 
V.  Maxwell,  28  Pa.  St.  35.  In  the  caise  of  8ohmucker  v.  Reel,  61  Mo.  592, 
decided  previous  to  the  adoption  of  our  constitution,  it  is  held  that  a  volun- 
tary grant  to  a  church  of  land  as  a  place  for  interment  of  the  dead  was  a  char- 
ity, and  was  enforced  as  such. 

If  a  gift  for  repairing  a  parsonage,  as  is  held  by  the  authorites  herein  cited,, 
is  a  charity,  it  follows  that  a  gift  for  erecting  and  maintaining  one  for  the 
benefit  of  an  indefinite  number  of  preachers  of  the  gospel,  as  in  this  case, 
viz.,  "such  bishop  or  bishops  as  may  be  designated  to  reside  in  St.  Louis  from 
time  to  time  shall  be  permitted  to  occupy  the  same  free  of  rent,"  is  no  less  a 
charity. 

For  the  reasons  given,  the  judgment  of  the  circuit  court  is  hereby  affirmed^ 

(All  concur.) 
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Fritcharb  V.  Hewitt, 
{Supreme  Court  qf  MueovH,    May  16,  1887.) 

1.  A  IPIAL— HaBMLESS  ErBOB— iNBTRUCriOWB. 

The  refiisal  of  the  trial  court  to  give  an  instruction  upon  a  particular  issue  asked 
by  appellant,  and  to  which  he  was  clearly  entitled,  is  no  ground  of  reversal  where 
the  jury  finds  for  appellant  upon  that  issue. 

2.  New  Tbial-— Tobiv^Damagbs. 

In  personal  actions  founded  upon  tort,  and  sounding  merely  in  damages,  a  new 
trial  will  not  be  granted  on  the  sole  ground  of  smallness  of  damages,  unless,  under 
all  the  circumstances,  the  verdict  appears  to  hafe  been  the  result  of  either  pa&sion, 
])rejudice,  or  partiality. 

3.  8  \  MB— Assault  avp  Battebt. 

In  an  action  of  assault  and  battery,  the  jury  awarded  plaintiff  one  dollar  as 
damages.  Held  that,  while  the  evidence  showed  that  defendant  was  not  justified  in 
making  the  assault,  yet,  as  it  also  showed  that  plaintiff  was  not  without  iunlt,  the 
verdict  wodld  not  be  disturbed. 

Appeal  from  De  Kalb  county. 

8,  G.  Loring,  for  plaintiff  in  error.  Ramey  &  Broum,  for  defendant  in 
error, 

Braob,  J.  This  was  an  action  commenced  by  the  plaintiff  in  the  circuit 
court  of  De  Kalb  county  to  recover  damages  of  the  defendant  for  maliciously 
assaulting,  shooting,  and  wounding  the  plaintiff,  which  resulted  in  a  verdict 
for  the  phuntiff  for  one  dollar.  The  defense  was  $on  assault  demesne.  After 
an  unsuccessful  effort  for  a  new  trial,  the  plaintiff,  having  saved  liis  excep- 
tions, brings  the  case  to  this  court  by  writ  of  error,  and  assigns  for  eiTor:  (1) 
That  the  court. refused  to  give  instructions Nos.  7  and  8for  plaintiff;  (2)  that 
the  court  gav^the  instructions  asked  for  the  defendant;  (3)  that  the  court 
overruled  plaintiff's  motion  for  a  new  trial. 

The  refused  instructions,  Nos.  7  and  8,  asked  for  by  the  plaintiff,  and  the 
instruction  given  by  the  court  for  the  defendant,  were  all  upon  the  issue 
]oin«d  upon  defendant's  plea, — ^that  plaintiff  first  assaulted  him,  and  that,  in 
resisting  that  assault,  he  used  no  more  force  than  was  necessary  to  resist 
such  assault,  and  protect  himself  from  great  personal  injury;  and,  as  that  is- 
sue was  found  for  the  plaintiff  by  the  jury,  no  harm  resulted  to  him  from  the 
action  of  the  court  in  that  behalf,  even  though  it  be  conceded  that  plaintiff's 
refused  instructions  were  correct,  and  that  the  oikp  given  for  the  defendant 
is  obnoxious  to  the  criticism  placed  upon  it.  The  action  of  the  court  in  giv- 
ing the  one,  and  in  refusing  the  others,  would  therefore  be  no  ground  for  re- 
versal. Gregory  v.  Chambers,  78  Mo.  294;  Morris  v.  Railroad  Co.,  79  Mo. 
367. 

On  the  quantum  of  damages  for  plaintiff  the  Ci)urt  gave  the  following  in- 
struction: '^*If  the  jury  find  for  the  plaintiff,  in  estimating  his  damages  they 
will  take  into  consideration  the  physical  injury  inflicted,  and  the  bodily  pain 
and  mental  anguish  endured,  together  with  the  loss  of  time  occasioned,  and 
all  expenses  incurred  shown  by  the  evidence  in  and  about  the  treatment  of 
his  case;  also  any  and  all  such  damages  which  it  appears  from  the  evidence 
will  reasonably  result  to  him  from  said  injuries  in  the  future."  The  plain- 
tiff insists  that  a  new  trial  should  liave  been  granted,  tot  the  reason  that  the 
jury  disregarded  this  instruction  in  the  assessment  of  his  damages  at  one  dol- 
lar. The  rule  is  that  in  personal  action:^  founded  upon  tort,  and  sounding 
merely  in  damages,  a  new  trial  will  not  be  granted  on  the  sole  ground  of 
smallness  of  damages. 

Mr.  Graham,  in  his  work  on  New  Trials,  after  stating  the  rule  and  review- 
ing the  cases,  thus  states  his  reason  for  the  rule:  "The  reason  for  holding 
parties  so  tenaciously  to  the  damages  found  by  the  jury  in  personal  torts  is 
that,  in  cases  of  this  class,  there  is  no  scale  by  which  the  damages  are  to  be 
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graduated  with  certainty.  They  admit  of  no  other  test  than  the  intelligence 
of  a  jury,  governed  by  a  sense  of  justice.  ♦  *  ♦  To  the  jury,  therefore, 
as  a  favorite  and  almost  sacred  tribunal,  is  committed,  by  unanimous  consent, 
the  exclusive  task  of  examining  the  facts  and  circumstances,  and  valuing  the 
injury,  and  awarding  compensation  in  damages.  The  law  that  confers  upon 
them  this  power,  and  exacts  of  them  the  performance  of  the  solemn  trust, 
favors  the  presumption  that  they  are  actuated  by  pure  motives;  ♦  ♦  *  and 
it  is  not  until  the  result  of  the  deliberation  of  the  jury  appears  in  a  form  csii- 
culated  to  shock  the  understanding,  and  impress  no  dubious  conviction  of 
their  prejudice  and  passion,  thst  courts  have  found  themselves  compelled  to 
interpose."     1  Grab.  &  W.  New  Trials.  (2d  Ed.)  451. 

The  rule  has  been  adhered  to  in  the  more  recent  cases  that  have  come  un- 
der our  observation,  and  has  been  recognized  approvingly  in  Gregory  v.  Cham- 
hers,  78  Mo.  294,  and  Watson  v.  Harmon,  85  Mo.  4^,  and  the  principle  upon 
which  it  is  founded  sanctioned  by  very  many  cases  decided  by  this  court, 
where  new  trials  have  been  refused  in  cases  where  reversals  have  been  asked 
on  the  ground  of  excessive  damages.  Of  course,  it  goes  without  saying  that 
actions  ex  delicto^  wherein  the  damages  may  be  measured  with  some  degree 
of  certainty,  are  not  within  the  rule,  and  that  those  cases  where  the  damages, 
under  the  circumstances,  are  such  as  to  shock  the  "understanding,"  and  in- 
duce the  conviction  that  the  verdict  was  the  result  of  either  passion,  preju- 
dice, or  partiality,  are  exceptions  to  this  rule.  The  case  under  consideration 
is  clearly  within  the  rule.  No  standard  is'f  umished  in  the  evidence  by  which 
this  damage  would  be  measured  with  any  reasonable  degree  of  certainty,  and 
nothing  in  the  case  to  warrant  the  conclusion  that  the  verdict  was  the  result 
of  passion,  prejudice,  or  partiality.  The  jury  were  of  the  vicinage  of  the  par- 
ties, and  doubtless  acquainted  with  both  the  parties  and  the^ witnesses.  It 
was  their  exclusive  province  to  weigh  the  evidence,  and  pass  upon  the  credi- 
bility of  the  witnesses.  They,  and  the  learned  judges  who  refused  to  grant 
a  new  trial,  had  better  opportunities  of  seeing  the  transaction  in  its  true  light 
and  colors,  than  we  have  in  the  record  before  us.  Nevertheless,  in  that  rec- 
ord we  can  see  how  the  jury  might  well,  from  the  evidence,  have  found  that, 
although  the  defendant  was  not  justified  in  his  action,  yet  that  the  plaintiff 
also  was  not  without  fault,  and  come  to  the  conclusion  that,  under  all  the  cir- 
cumstances, it  was  not  a  case  for  substantial  damages.  It  is  not  a  case  of 
that  flagrant  character  that  would  warrant  the  intervention  of  an  appellate 
court.    The  judgment  of  the  circuit  court  is  affirmed. 

(All  concur.) 

Stillwell,  Trustee, «.  Glassoook. 

{Stipreme  Court  of  Missouri.    May  16,  1887.) 

Contract— Public  PoLrcv— Taxation— Dbainaqb. 

DefendaDt  subscribed  to  a  fund  for  reclaiming  and  protecting  the  lands  embraced 
within  the  8ny  Island  levee  drainage  district.  The  fond  was  to  be  need  to  enforce 
the  prompt  payment  of  taxes  on  lands  located  within  the  district  by  purchasing 
the  lands  assessed  at  delinquent  tax  sales.  Beld^  that  there  was  nothing  in  tlie  con- 
tract from  which  it  could  be  inferred  that  the  subscribers  harbored  any  intention 
of  combining  together  to  depress  bidding  at  the  tax  sales,  or  in  any  other  repre- 
hensible manner  to  take  any  unlawful  advantage,  and  the  contract  was  therefore  a 
valid  one. 

Appeal  from  Hannibal  common  pleas  court. 

9,  A,  Mahan,  for  appellant.    T.  H.  Bacon,  for  respondent. 

Sherwood,  J.  Action  on  a  contract  of  subscription  signed  by  defendant 
and  a  large  number  of  other  land-owners,  including  plaintiff,  in  the  Sny  Isl- 
and levee  drainage  district,  in  the  state  of  Illinois;  each  subscriber  setting 
tlie  sum  subscribed  opposite  bis  name,  the  defendant  thus  subscribing  the  sum 
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of  SlO'b,  the  parpose  of  the  subscription  being  the  maintenance  and  repairs 
of  the  levee,  and  a  more  perfect  reclamation  and  protection  of  the  lands  em- 
braced within  the  Sny  Island  levee  drainage  district.  Plaintiff  and  defend- 
ant and  othei-s  were  owners  of  these  lands,  which  lands  were  imperfectly  pro- 
tected from  overflow  of  the  waters  of  the  Mississippi  river  by  a  levee.  The 
levee  was  maintained  by  taxes  assessed  against  these  lands  situated  within 
the  Sny  Island  levee  drainage  district,  and  the  fund  was  subscribed  by  de- 
fendant to  be  used  in  aid  of  and  to  enforce  the  prompt  payment  of  these  taxes, 
by  purchase  of  lands  so  assessed  at  delinquent  tax  sales,  and  thus  furnish  the 
money  to  repair  and  maintain  the  levee,  and  protect  the  land.  Amos  J.  Still- 
well  was  appointed  trustee  to  receive  the  funds  subscribed,  and  apply  the 
same  to  the  purchase  of  lands  at  such  delinquent  tax  sales.  He  accepted  the 
trust,  purchased  lands  at  these  delinquent  tax  sales,  and  contracted  other 
debts  in  the  execution  of  the  trust,  relying  upon  the  faithful  payment  of  this 
subscription.  The  defendant  failed  to  pay  the  amount  he  had  subscribed,  and 
plaintiff  brought  this  suit.  The  defendant  successfully  demurred  to  the  peti- 
tion, setting  forth,  in  substance,  the  foregoing  facts,  on  the  ground  that  the 
petition  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  the 
plaintiff  appeals  hera 

The  ground  relied  on  in  this  court  to  sustain  the  action  of  the  court  below 
is  that  the  contract  made  is  contrary  to  public  policy.  I  discover  nothing  in 
the  facts  stated  to  warrant  this  conclusion.  There  is  nothing  in  those  facts 
from  which  it  .can  be  inferred  that  the  subscribers  harbored  any  intention  of 
combining  t(>g6ther  to  depress  bidding  when  the  tax  sales  should  occur,  or  in 
any  other  reprehensible  manner  to  take  any  unlawful  advantage.  Their  en- 
terprise and  venture,  it  may  well  be  supposed,  they  anticipated  would  result 
profitably  to  themselves,  and  would  promote  the  principal  object  set  forth  in 
the  contoact  of  subscription,  to- wit,  the  maintaining  of  the  Sny  Island  levee, 
thus  protecting  their  laxge  landed  interests  from  disastrous  overflow .  If  other 
landowners  than  themselves  did  their  duty,  and  paid  their  proper  proportion 
of  the  taxes  assessed  for  the  common  protection,  no  lands  would  be  sold  for 
taxes,  and  no  injury  could  result.  If,  on  the  contrary,  other  land-owners 
failed  to  bear  their  share  of  the  common  burden,  it  was  entirely  proper  that 
they  should  be  compelled  to  pay  the  penalty  for  their  dereliction  oi  duty;  and 

1  see  no  reason,  founded  on  either  law  or  morals,  why  it  was  not  as  compe- 
tent for  the  subscribers  to  bid  in  such  lands  at  tax  sales,  if  done  openly  and 
above  board,  at  public  vendue,  as  it  was  for  any  one  else  to  do  the  like.  The 
law  encourages  the  largest  competition  at  all  sales  made  under  its  mandates; 
and,  so  long  as  the  principle  already  announced  is  not  transgressed,  those 
whose  office  it  is  to  administer  the  law  will  have  no  call  to  bestride  the  "un- 
rulv horse''  of  public  policy.    Potter's  Dwar.  St.  215;  Richardson  y.  Mellishf 

2  Bing.  229. 

The  case  of  Biser  v.  Dameran,  88  Mo.  82,  bears  no  resemblance  to  the  one 
at  bar. 

The  authorities  cited  by  plaintiff  fully  support  the  views  herein  announced, 
and  judgment  reversed,  and  cause  remanded. 

(All  concur.) 


MooBs  V.  Harris  and  others. 

(Supreme  Oowt  of  Mteeouri.    May  16, 1887.) 

Taxatiow— Debd—Supficiency  of. 

The  deed  of  a  tax  collector  conveying  land  purchased  at  a  tax  sale,  which  fails 
affirmatively  to  show  that  all  the  proceedings  required  by  law  to  be  taken  before 
a  sale  conld  be  made,  have  been  taken,  is  void.  The  general  statement  that  the 
proceedings  have  been  taken  ** according  (o  iaw,'^  or  **in  manner  and  form  as  di- 
rected by  law,"  is  not  sufficient.    The  facts  themselves  must  be  set  forth. 
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2.  DowKR—- Deed—Releasb. 

The  deed  of  a  dowress,  made  before  dower  baa  been  astdgned  to  her,  paanes  only 
a  righc  or  interest  which  may  be  enforced  in  equity,  and  not  the  legal  title ;  except, 
only,  where  she  releases  her  dower  to  the  terre-tenant,  or  one  in  possess>ion  of  tne 
lands,  or  to  whom  she  stands  in  privity  of  estate. 

Error  to  circuit  court,  Scott  county. 

i.  Brovm,  for  defendants  in  error.  Wilson  Arnold  and  D.  H,  Mclntyre, 
for  plaintiff  in  error. 

Sherwood,  J.  Ejectment  for  lot  68  in  the  town  of  Benton.  Both  parties 
claim  under  Elizabeth  Crow,  as  the  common  source  of  title.  To  show  title  in 
himself,  the  plaintiff,  after  showing  title  in  Albion  Crow,  the  husband  of  Eliz- 
abeth Crow,  by  a  commissioner's  deed,  dated  October  28,  1845,  next  offered 
in  evidence  a  deed  from  the  collector  of  Scott  county,  Thomas  S.  Rhoades,  to 
Elizabeth  Crow,  dated  October  28,  1867,  professing  to  convey  to  the  grantee 
therein  the  lot  in  controversy,  as  the  property  of  Albion  Crow,  and  as  sold 
because  of  delinquent  taxes. 

Plaintiff  next  offered  in  evidence  a  deed  for  the  lot  in  question,  from  Eliz- 
abeth Crow  to  himself,  dated  March  25,  1868,  which  deed,  so  far  as  necessary 
to  copy  it  here.  Is  as  follows:  "Know  all  men  by  these  presents,  that  I,  Eliz- 
abeth Crow,  of  the  county  of  Scott  and  state  of  Missouri,  have  this  day,  for 
and  in  consideration  of  the  sum  of  seven  hundred  dollars,  to  me  in  hand  paid 
by  Joseph  H.  Moore,  of  the  same  county  and  state,  granted,  bargained^  and 
hold,  and  by  these  presents  do  grant,  bargain,  and  sell,  unto  the  said  Joseph 
H.  Moore  the  following  described  real  estate,  situate  in  the  county  of  Scott 
and  state  of  Missouri;  that  is  to  say,  the  south-east  quarter  of  the  north-«ast 
quarter  of  sec.  14,  and  the  undivided  half  interest  in  the  west  half  of  the 
south-west  quarter  of  sec.  12,  in  township  28  north,  range  13  east,  it  being  40 
and  undivided  half  of  80  acres.  Also,  all  the  right,  title,  and  interest  which 
I  have  of,  in,  and  to  lots  91  and  121,  in  the  town  of  Commerce,  in  said  county 
of  Scott;  and  also  lot  sixty-three^  in  the  town  of  Benton,  in  said  county  of 
Scott." 

Tlie  next  link  in  the  chain  of  plaintiff's  title  was  a  deed  to  Elizabeth  Crow, 
acknowledged  October  29,  1870,  executed  by  plaintiff  as  administrator  of  Al- 
bion Crow,  and  conveying  the  lot  in  question. 

The  claim  of  the  defendant  Harris  is  based  on  a  warranty  deed  for  the  lot 
aforesaid,  executed  November  30, 1877,  by  Elizabeth  Crow  to  Mary  J.  Harris, 
wife  of  said  defendant  Harris. 

1.  The  deed  of  the  collector  of  Scott  county  for  the  lot  in  dispute,  executed 
to  Elizabeth  Crow  in  1867,  was  worthless,  and  conveyed  no  title,  and  was 
void  on  its  face,  in  consequence  of  its  failing  affirmatively  to  show  that  all 
the  prerequisites  which  the  law  had  prescribed,  as  to  the  fact  of  notice  hav- 
ing been  given  of  the  delinquency  of  the  land  for  taxes,  had  been  complied 
with  prior  to  judgment  rendered  by  the  county  court;  and  in  consequence  of 
its  failing  affirmatively  to  show  that  advertisement  had  been  made  of  the  in- 
tended sale  of  the  land  for  taxes  in  the  precise  method  required  by  the  stat- 
ute. The  statements  made  by  the  collector  in  his  deed,  that  these  things 
— these  jurisdictional  facts — had  been  done  '* according  to  law,**  or  "tn  ma/i- 
ner  and  form  as  directed  by  law, "  go  for  nothing  in  the  estimation  of  the 
courts.  The  factb-  done  must,  in  such  cases,  be  set  forth,  in  order  that  the 
courts  may  determine  whether  the  raspective  officers  and  courts  have  acted 
"according  to  law."  Lagroue  v.  Rains,  48  Mo.  536;  Spurlock  r.  Allen,  49 
Mo.  178;  Large  v.  Fisher,  Id.  307. 

The  bill  of  exceptions  shows  that  this  deed  ivas  admitted  in  evidence,  de- 
spite the  objections  of  the  defendants.  The  judgment  for  plaintiff,  however, 
recites  that  it  was  finally  excluded  from  the  consideration  of  the  jury,  by  order 
of  the  court.  This  recital,  if  true,  should  have  been  preserved  by  the  bill  of 
exceptions,  the  office  of  which  is  to  preserve  all  matters  of  mere  exception.    I 
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judge,  however,  from  the  first  instruction  asked  by,  and  refused,  the  defend- 
ants, that  the  court  did  not  regard  the  collector's  deed  as  void  on  its  face.  It 
was  thus  void,  as  already  seen  from  the  authorities  cited,  and  no  title  passed 
to  Elizabeth  Crow  by  reason  thereof. 

2.  I  now  come  to  consider  the  effect  of  the  deed  to  plaintiff  of  date  March 
25,  1868,  whose  recitals  have  already  been  in  substance  set  forth;  for  on  this 
deed  plaintiff's  paper  title  exclusively  depends.  I  think  it  quite  too  plain  for 
argument  that  the  statutory  covenants  of  '* grant,  bargain,  and  sell"  do  not 
extend  to  nor  include  the  lot  in  question.  If  this  be  true,  then  the  deed  just 
mentioned,  so  far  as  concerns  lot  63,  is  in  effect  a  bare  quitclaim  deed,  and  no 
after-acquired  title  of  Elizabeth  Crow  could  inure  to  the  benefit  of  plaintiff . 
Besides,  it  already  appears  that  at  the  time  the  deed  of  March  25,  1868,  was 
made,  the  only  title  Elizabeth  Crow  had  in  the  premises  was  that  of  a  dowress, 
wliose  dower  remains  unassigned.  The  authorities  agree  that  in  such  case, 
that  the  legal  title  of  a  dowress  does  not  pass  by  her  deed.  The  only  right  or 
interest  thereby  passing  is  one  which  may  be  enforced  and  effectuated  in 
equity.  1  Washb.  Real  Prop.  (4th  Ed.)  303;  2  Scrib.  Dower,  40,  43.  Of 
•course  these  remarks  are  not  intended  to  apply  to  the  case  of  a  dowress  who 
releases  her  dower  right  to  the  terre-tenant,  or  one  in  possession  of  the  lands, 
-or  to  whom  she  stands  in  privity  of  estate.    Washb.  supra;  Scrib.  Dower,  40. 

The  only  right  or  interest,  therefore,  which  plaintiff  acquii-ed  by  reason  of 
his  deed,  as  aforesaid,  was  one  vesting  in  action  only,  so  far  as  the  views  of 
a  court  of  law  are  concerned.  What  a  court  of  equity  would  do  in  the  prem- 
ises does  not  matter,  as  in  this  action  the  plaintiff  must  recover  on  the  legal 
title,  and  not  on  uneffectuated  equities. 

3.  Kor  did  the  plaintiff  gain  any  title  to  the  premises  by  reason  of  the  op- 
eration of  the  statute  ai  limitations,  since  his  possession  was  not  adverse  and 
•continuous  for  the  requisite  statutory  period.  Wilson  v.  Albert,  89  Mo.  537, 
1  S.  W.  Rep.  209. 

As  this  cause  was  not  tried  in  conformity  to  the  views  here  announced, 
:the  judgment  is  reversed,  and  the  cause  remanded. 
(All  concur.) 

Garrett  v.  Greenwell,  Adm'r,  etc. 

{Supreme  Court  qf  Missouri,    May  16,  1887.) 

1.  JuDOMEKT— Rx8  Aixiudicata— Plea  in  Abatement. 

Matters  put  in  issue  on  the  trial  of  a  i)iea  in  abatement  in  an  attachment  suit  are 
not  to  be  considered  as  res  adjudicate  where  the  case  is  afterwards  tried  on  its  mer- 
its ;  oTerrnlinx  Stewart  v.  Nelsm,  79  Mo.  522. 
'2.  Tb»pass~To  Pbbsowalty— Statutory  Action— Instrtjctioic. 

WJiere  a  statute  fixes  the  liability  of  one  who  miilieiously  and  warUtrnty  injures  the 


"willfully.' 
S.  AppKAir- Weight  of  Evidence— Revebsal. 

In  an  action  for  damages,  for  burning  plaintifPs  property,  the  evidence  being  of 
the  most  cogent  character  to  show  that  defendant  was  guilty  of  the  act  charged, 
but  the  verdict  being  for  defendant,  held,  thai  judgment  on  such  verdict  would  be 
reversed  by  the  supreme  court  upon  appeal. 

Appeal  from  circuit  court,  Montgomery  county. 

John  Jf .  Barker,  for  appellant.  E,  M,  Hughes  and  T.  /.  Powell,  for  re- 
sponaeui. 

Sherwood,  J.  There  are  two  counts  in  the  petition.  The  first  charges 
that  Jolioh,  willfully,  maliciously,  and  wantonly  intending  to  injure  the  plain- 
tiff, set  fire  to  and  burned  the  plaintiff's  property,  a  threshing-machine,  belt, 
and  separator,  of  the  value,  etc.  The  second  count  was  of  similar  purport, 
•double  djimages  being  asked  under  the  provisions  of  section  3928,  Kj^v^/n 
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an  iifiidavit  and  bond  being  filed  with  the  petition,  in  conformity  with  that 
section,  and  the  provisions  of  the  attachment  law.  JoUoh  having  died,  his 
administrator  was  made  party  defendant,  and  on  his  plea  in  abatement  a 
trial  of  the  issue  thus  raised  was  had,  resulting  in  a  verdict  for  the  plaintiff, 
which  was  followed  by  the  statutory  judgment  sustaining  the  attachment. 
Thereupon  the  defendant  administrator  filed  a  general  denial,  and  at  the  next 
term  on  the  issue  thus  presented  the  verdict  was  for  the  defendant,  and  judg- 
ment accordingly. 

1.  There  was  no  error  in  the  trial  court^s  refusing  to  permit  the  plaintiff  to  of* 
fer  in  evidence  the  record  of  the  proceedings  in  the  Mai  of  the  plea  of  abate- 
ment. The  correctness  of  this  ruling  is  apparent  for  several  reasons :  A  judg- 
ment, in  order  to  be  a  bar  to  further  litigation,  must  not  have  been  rendered  on 
some  mere  preliminary  ground ;  as,  ex.  gri.  upon  a  plea  in  abatement  or  the 
like.  The  case  must  have  gone  to  a  full  and  complete  termination,  so  that 
nothing  is  left  unsettled  as  to  the  rights  of  the  parties  litigant,  or  the  extent  of 
those  rights.  In  a  word,  the  judgment  must  have  been  final,  and  rendei-ed  on 
all  the  merits  of  the  cause.  Bigelow,  Estop.  (8d  Ed.)  29,  32,  88;  Freem. 
Judgm.  (8d  Ed.)  §  260.  This,  as  will  be  seen  from  the  authorities,  is  elemen- 
tary law.  Here,  as  will  reiidily  be  noted,  the  judgment  was  not  final, — not  on 
the  merits  of  the  cause.  That  cause  was  not  terminated.  There  had  been 
no  adjustment  of  the  rights  of  the  parties;  nor  the  extent  of  those  rights. 
This  is  conspicuous  on  the  face  of  the  record,  and  becomes  more  conspicuous 
when  the  statute  law  respecting  attachment  proceedings  is  examined. 

Section  439  of  the  attachment  act  provides  that,  if  the  issue  on  the  plea  in 
abatement  be  found  for  the  plaintiffs,  'Mudgment  shall  be  rendered  against 
the  defendant  sustaining  the  attachment;  *  ^  *  and  the  cause  shall  pro- 
ceed; but,  if  such  issue  be  found  for  the  defendant,  the  court  shall  render 
judgment  that  the  attachment  be  abated,"  etc.  The  section  also  makes  pro- 
vision for  an  appeal  by  the  plaintiff  in  the  latter  contingency,  and  provides 
for  the  attachment  remaining  in  full  force  until  such  appeal  is  determined. 
Further  provision  is  made  by  the  same  action,  that,  in  the  event  of  the  failure 
of  the  plaintiff  to  appeal,  or  after  the  dismissal  or  affirmance  of  the  appeal, 
that  ''the  defendant  may  plead  to  the  merits,  and  the  suit  shall  proceed  to  final 
judgment  on  the  cause  of  action  therein  alleged  as  though  commenced  orig- 
inally by  summons  alone."  And  the  same  section  makes  further  provision 
that,  where  the  issue  on  the  plea  in  abatement  goes  against  the  plaintiff,  "the 
defendant  shall  not  be  required  to  plead  to  the  merits  of  the  action  until  after 
the  time  fixed  for  taking  an  appeal  has  expired,  or  until  the  determination  of 
such  appeal . 

These  statutory  provisions  set  forth  in  the  clearest  light  that  a  judgment 
on  a  verdict  in  a  plea  in  abatement  does  not  become,  and  was  not  intended  by 
the  legislature  to  become,  a  bar  to  a  trial  on  the  merits  of  the  cause.  Be- 
sides, if  such  a  judgment  should  be  a  bar,  such  a  bar,  like  other  estoppels, 
would  of  course  have  to  possess  the  elements  of  mutuality;  so  that,  if  the 
issue  on  the  plea  in  abatement  should  happen  to  go  in  favor  of  the  d^endanU 
the  mere  judgment  that  "the  attachment  be  abated"  would  have  the  force  and 
effect  of  a  final  judgment,  could  be  pleaded  by  him  as  such,  and  the  cause 
could  not  proceed  to  final  judgment  as  though  commenced  by  summons  alone, 
nor  could  the  defendant  be  required  to  plead  to  the  merits  of  the  action.  I 
would  not  have  noticed  this  point  at  such  length  but  for  the  fact  that  plain- 
tiff's counsel  has  called  attention  to  the  case  of  Stewart  v.  Nelson,  79  Mo. 
522,  as  authority  in  support  of  the  position  that  matters  put  in  issue  on  the 
trial  of  a  plea  in  abatement  in  an  attachment  suit  become  res  judUxUa  where 
the  cause  is  afterwards  tried  on  its  merits.  The  case  undoubtedly  supports 
the  claim  of  counsel,  but  I  am  persuaded  that  the  conclusion  therein  reached 
is  not  a  sound  one;  indeed,  was  unnecessary  to  a  proper  decision  of  the  case^ 
and  so  may  be  regarded  as  resulting  from  a  momentary  inadvertence,      j 
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2.  The  instruction  given  by  the  court  of  its  own  motion  is  open  to  criti- 
cism, because  it  told  the  jury  that  "the  only  question  for  their  determination 
is  whether  or  not  Charles  Jolioh  willfully  and  maliciously  set  fire  to  and 
burned  the  machine  in  question."  This  instruction  is  objectionable,  because 
it  employs  a  word  not  authorized  by  the  section  of  the  statute  on  which  this 
action  is  bottomed,  to-wit,  ''willfully."  It  is  sufficient,  under  that  section, 
to  authorize  a  recovery  that  the  act  be  done  either  "maliciously"  or  "wan- 
tonly." The  legislature  evidently  had  a  purpose  in  employing  those  words, 
and  attached  to  each  one  its  own  proper  and  usual  signification.  A  similar 
line  of  remark  was  pursued  in  the  case  of  Bv/rgert  v.  Borchert,  59  Mo.  80. 

8.  In  ordinary  cases,  where  the  action  is  one  at  law,  this  court  does  not  in- 
terfere in  regard  to  questions  of  the  mere  weight  of  evidence.  In  this  case, 
however,  the  evidence  is  of  the  most  cogent  character  that  Charles  Jolioh 
burned  the  plaintiff's  machine.  This  evidence  is  both  direct  and  circumstan- 
tial; consisting  of  previous  threats,  and  subsequent  admission  of  the  fact  of 
his  guilt;  his  wearing  boots  which  made  certain  tracks,  and  those  tracks  be- 
ing found  the  next  morning  leading  directly  from  where  the  machine  w^as 
burned  to  within  a  few  yards  of  his  house;  his  alarmed  and  excited  manner 
when  visited  by  a  neighbor  the  next  day;  and  finally  his  act  in  changing 
those  boots  for  others  at  the  suggestion  of  another  neighbor.  Looking  at  all 
these  things,  it  is  a  matter  of  profound  surprise  that  the  jury,  with  all  this 
evidence  l^fore  them,  could  have  found  as  they  did.  But,  inasmuch  as  they 
have  done  so,  our  duty,  under  the  rule  announced  in  the  cases  of  WhiUett  v. 
Ransom,  79  Mo.  258,  and  8pohn  v.  Railroad  Co.,  87  Mo.  74,  is  clear;  and  so 
the  judgment  is  reversed,  and  the  cause  remanded. 

(All  concur.) 

Smilet  and  others  v.  Smilet's  Ex'bs. 
{^premt  Court  of  MUsouru    May  16, 1S87.) 

EZXCUTOBB— FlHAL  SETTLEMENT— AcTTION—FbAUD. 

An  executor  cannot  properly  make  a  final  settlement  of  his  accounts  with  the  pro- 
bate court  while  litigation  is  still  pending  against  the  estate;  and,  where  he  makes 
snch  asettlement  for  the  purpose  of  thwarting  the  recovery  of  a  judgment  against  the 
estate  in  a  suit  then  pending,  the  settlement  is  in  fraud  of  the  cour^  and  the  pend- 
ing suit  may  proceea  and  Judgment  be  rendered  against  him  notwithstanding  the 
settlement. 

Appeal  from  circuit  court,  Pettis  county. 

Geo.  P.  B.  Jackson,  for  respondent.     W.  W.  8.  Snoddy,  for  appellant. 

Sherwood,  J.  This  case  was  here  on  a  former  occasion.  80  Mo.  44.  It 
was  an  equitable  proceeding  to  set  aside  for  fraud  the  final  settlement  of 
George  W.  Smiley  as  administrator  of  H.  W.  Smiley,  and  for  an  accounting. 
George  W.  Smiley  having  died  after  service  of  summons,  the  proceeding  was 
revived  against  his  executors,  the  present  defendants.  Green  S.  Cockreli  and 
William  M.  Henderson.  The  suit  was  instituted  in  1877,  service  being  had 
on  George  W.  Smiley  and  one  of  the  securities  on  his  bond  as  administrator, 
James  W.  Beaman,  in  April  of  that  year.  The  other  surety,  Hunter,  was 
not  served.  In  the  opinion  of  the  court  when  this  ciise  was  formerly  (lere,  it 
is  stated:  "The  other  security  Beaman,  was  one  of  the  judges  of  the  county 
court  which  approved  the  settlement  of  Smiley,  and  discharged  him  and  his 
securities.''  The  %nal  settlement  sought  to  be  set  aside  was  made  May  3, 
1869.  The  executors,  Cockreli  and  Henderson,  and  the  defendant  Beaman 
appeared  to  the  action,  and  filed  an  answer  at  the  January  term,  1878,  and 
subsequently  thereto  filed  an  amended  answer,  which  as  to  Beaman  was 
finally  withdrawn,  and  judgment  by  default  entered.  The  cause  was  first 
tried  at  the  May  term,  1880,  where  judgment  was  rendered  against  the  plain- 
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tiffs,  from  which  thej  appealed,  and  at  the  October  term,  1883,  this  court  re- 
versed the  judgmentf  remanded  the  cause,  with  directions  to  the  circuit  coui-t 
to  set  aside  the  final  settlement,  and  ascertain,  on  a  full  accounting,  the  amount 
received  by  him,  (the  administrator,)  with  all  interest  due  to  the  plaintiffs,  and 
render  a  decree  therefor. 

The  cause  was  again  heard  by  the  circuit  court  at  the  October  term,  1884, 
when  that  court,  acting  in  obedience  to  our  mandate,  entered  a  decree  setting 
aside  the  final  settlement  of  George  W.  Smiley,  administrator,  on  the  ground 
of  fraud,  and  thereupon  took  an  account,  resulting  in  a  judgment  in  favor  of 
plaintiffs  In  the  sum  of  $5,463.75  against  Beaman  personally,  and  against  the 
other  defendants  in  their  representative  capacity.  From  this  judgment  said 
executors  have  appealed.  The  pleadings  were  the  same,  and  the  evidence  the 
same,  except  as  hereinafter  noted,  as  when  the  cause  was  here  before. 

Objection  was  taken  by  the  executors,  who  were  the  only  appearing  defend- 
ants, to  the  cause  being  proceeded  with  against  them .  Here  is  the  record  they 
made  on  that  point:  "When  said  cause  was  called  for  trial,  the  former  exec- 
utors of  the  estate  of  G.  W.  Smiley,  deceased,  the  original  defendant  herein, 
stated  that  in  1881  they  had  made  final  settlement  of  said  estate,  and  were 
discharged  from  their  trust  as  such;  that  there  was  now  no  executor  or  ad- 
ministrator of  said  estate,  and  there  was  no  one  to  represent  the  estate  in  said 
cause  in  this  court;  that  they  appeared  only  for  that  purpose.  Said  executors 
obJL^cted  to  the  court  proceeding  against  them  as  executors  on  said  grounds. 
The  court  overruled  said  objections,  and  held  that  said  former  executors  rep- 
resented the  interests  of  said  estate  as  adversary  parties  to  the  plaintiff,  and 
proceeded  with  said  trial  against  said  former  executors,  to  which  action  of 
the  court  the  said  Green  S.  Cockrell  and  Wm.  M.  Henderson,  said  former 
executors,  excepted  then  and  there,  at  the  time,  duly  and  legally.  The  court 
then  proceeded  with  the  trial  of  said  cause,  against  the  objections  and  excep- 
tions of  the  former  executors,  defendants  herein,  when  they  stated  that  they 
no  longer  appeared  in  said  cause,  still  claiming  they  were  not  parties  in  their 
individual  right,  and  that  they  were  not  executors,  and  declined  to  defend  as 
such,  but  the  court  held  that  they  had  been  proper  parties  in  their  represent- 
ative capacity,  and  that  this  court  was  not  bound  by  the  action  of  the  lower 
court  while  this  suit  was  pending  in  the  supreme  and  circuit  courts,  and, 
under  the  ruling  of  the  court,  they  defended  said  action,  but  then  and  there 
excepted  to  the  said  ruling  of  the  court. " 

The  objection  thus  made  by  the  executors  is  without  merit.  Their  act  of 
making  a  final  settlement  of  the  estate  in  their  hands  was  unusual  and  un- 
warranted. It  is  not  customary  for  final  settlements  of  a  testator  to  be  made 
pending  litigation  against  it.  And  there  is  not  a  word  or  syllable  in  the  rec- 
ord to  show,  as  claimed  by  counsel  for  defendants,  that  said  executor  had  been 
cited  in  1880  to  make  a  final  settlement.  On  the  contrary  thereof,  it  seems, 
froiu  the  probate  record  introduced  by  them,  to  show  a  final  settlement  of  the 
estate  of  George  W.  Smiley;  that  such  settlement  was  altogether  voluntary 
on  their  part,  since  the  record  of  their  discharge  shows  that  they  had  "made 
publication  as  required  by  law  of  their  intention  to  make  a  final  settlement," 
etc.  Rev.  St.  1879,  §  288.  Besides,  if,  as  claimed,  the  executors  made  final 
settlement  under  the  compulsory  pi-ocess  of  a  citation  to  that  effect  given  in 
1S80,  how  does  it  happen  that  such  settlement  was  not  made  until  August  l^> 
lS8lf  Rev.  St.  1879,  §  225.  Moreover,  tlie  plaintiffs  were  the  creditors  of 
George  W.  Smiley's  estate,  their  demand  having  been  legally  exhibited  against 
the  same  at  the  time  the  suit  was  revived  against  tlie  executors.  Rev.  St.  § 
186.  This  revival  occurred  at  the  January  term,  1878,  within  one  year  from 
the  de^th  of  the  testator,  and  of  course  the  demand  of  plaintiffs  would  fall 
within  the  fifth  class  of  claims.  Id.  g  184.  And,  under  the  provisions  of  sec- 
ti<m  245,  the  probate  court  could  not  properly  order  the  payment  of  legacies 
unless  satisfied  that  there  was  sufficient  money  to  satisfy  aU/the  demands 
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against  the  estate.  Debts  Vnust  be  paid  before  legacies.  Kelly,  Prob.  Guide, 
§355. 

Furthermore,  it  appears  from  said  final  settlement  that  the  t^^it^e^  of  the  ex- 
ecutors, the  sole  leg-ateea  of  George  W.  Smiley's  will,  were  paid  nearly  81.000 
while  the  demand  of  plaintiffs  was  still  unsatisfied  and  in  litigation.  Now, 
under  the  provisions  of  section  239,  the  probate  court  is  not  authorized  to 
make  final  settlement  unless  the  estate  is  **ftdly  administered;*^  but  an  es- 
tate cannot  be  said  to  be  fully  administered  while  the  demands  of  creditors 
remain  unadjusted  and  unsatisfied,  and  that  which  should  have  gone  in  satis- 
faction of  their  demands  is  diverted  from  its  legitimate  purpose  to  the  satis- 
faction of  claims  which  should  always  be  subordinated  to  the  demands  of 
creditors.  It  was  the  duty  of  the  executors  to  have  made  known  the  fact  to 
the  probate  court  of  the  existence  of  plaintiff's  demand  when  asking  for  an 
order  to  pay  the  legacies  aforesaid,  if  one  was  asked  for.  Indeed,  section  190 
requires  that  an  administrator  make  a  list  of  all  demands  exhibited,  classing 
them,  and  make  return  thereof  at  each  settlement.  So  that  the  executors 
were  guilty  of  a  fraud  on  the  court  in  making  a  final  settlement  when,  as 
they  must  have  known,  the  estate  which  they  represented  was  not  fully  ad- 
ministered; and  such  fraud  was  in  some  senses  but  a  continuation  of  the 
original  fraud  of  their  testatator.  And,  on  looking  over  tliis  record,  I  have 
been  impressed  with  the  idea  that  this  so-called  final  settlement  was  a  mere 
contrivance  on  the  part  of  these  executors  to  thwart  the  plaintiffs  in  this  ac^ 
tion.  If  this  be  true,  it  only  furnishes  an  additional  reason  why  the  gripe  of 
a  court  of  equity  has  fastened  on  the  original  fraud  should  not  be'shaken  off 
by  further  covinous  methods.  And,  in  this  connection,  it  is  not  to  be  for- 
gotten that  these  same  executors  appeared  in  this  court  in  18b3,  and  took  part 
m  the  appeal,  although  they  now  claim  that  they  had  made  their  final  settle- 
ment and  were  discharged  in  1881.  .  Such  subterfuges  are  not  to  be  tolerated 
in  a  court  of  justice;  and  I  do  not  believe  that,  in  any  event,  the  jurisdiction 
of  the  circuit  court,  having  once  attached,  could  be  divested  by  any  subsquent 
action  of  the  probate  court  pending  litigation  in  the  former  court.  Seihel  v. 
Simeon,  62  Mo.  255. 

But  waiving  any  further  discussion  of  this  point,  these  executors  could  not, 
as  they  attempted  to  do  in  the  circuit  court,  disavow  their  executorship,  and 
still  claim  and  exercise  their  right  to  defend  the  suit  in  that  capacity.  They 
could  not  occupy  the  ambiguous  attitude  of  appearing  and  not  appearing  at 
the  same  time;  thus  taking  their  chances  to  defeat  the  suit  as  suitors,  or  to 
defeat  it  on  the  ground  that  they  were  not  suitors;  and  so  this  point  has  been 
ruled,  more  then  once  in  this  court.  Touoer  v.  Moore,  52  Mo.  118;  Pry  v. 
Railroad  Co.,  73  Mo.  123;  Rronski  v.  Railroad  Co.,  11  Ma  362;  Barnes  v. 
McMvZlins,  78  Mo.  260. 

The  proper  course  for  them  to  have  pursued,  if  desirous  of  testing  the 
validity  of  the  final  settlement,  and  of  their  discharge  as  executora,  when 
the  court  ruled  that  they  were  still  parties  to  the  suit,  was  to  have  tendered 
their  bill  of  exceptions,  and  abandoned  the  case  at  that  point.  Davis  v.  Davis, 
8  Mo.  56. 

No  reversible  error  occurred  in  admitting  in  evidence  the  record  books 
containing  the  several  deeds  of  trust.  Those  books,  as  is  conceded,  came  from 
the  proper  repository.  They  were  "oflScial  registers"  required  by  law  to  be 
kept.  1  Greenl.  Ev.  8§  483-485.  It  may  be  that  under  the  strict  terms  of 
section  697,  Rev.  St.,  that  afiidavit,  etc.,  should  have  been  made,  but  we  will 
not  reverse  a  judgment  on  that  ground  alone. 

.  There  is  nothing  in  the  testimony  offered  by  one  of  the  executors,  conced- 
ing its  relevancy,  which  alters  the  status  of  this  cause  as  formerly  presented 
and  established  by  the  judgment  of  this  court.  By  that  judgment  the  final 
settlement  of  the  estate  of  H.  W.  Smiley  was  ordered  to  beset  aside  for  fraud 
and  an  account  to  be  taken.    This  the  circuit  court  has  done,  and  this  was  the 
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only  thing  it  could  do,  under  the  terms  of  our  mandate.  Shroyer  v.  NicJfell, 
67  Mo.  589;  State  v.  Cape  Oirardean  Court  qf  Common  Pleas,  73  Mo.  560. 

These  views  result  in  an  affirmance  of  the  judgment,  and  it  is  so  ordered. 

(All  concur.) 

Ohidset  v.  Powell,  Ex'r,  etc. 

{Supreme  Court  of  Misiouri,    May  16,  1887.) 

LlMXTATrON  OF  ACTIONS — REVIVAL  OF  DeBT. 

A  letter  written  by  the  debtor  in  which  he  speaks  of  "the  debt  I  owe  you,"  and 
regrets  his  inability  'to  pay  any  part  of  it,  is  a  snifident  acknowledgment  to  remove 
the  bar  of  the  statute. 

W.  8.  Shackelford,  for  respondent.     Goode  <fe  Cravens,  for  appellant. 

Black,  J.  This  suit  was  begun  in  the  Greene  county  probate  court,  and 
is  founded  upon  a  promissory  note,  dated  October  1,  1871,  and  signed  by 
William  Addis,  whereby  he  promises  td  pay  William  Chidsey,  the  plaintiff, 
^250  in  one  year  after  the  date  thereof.  The  executor,  as  a  defense,  inter- 
posed the  stutute  of  limitations.  To  avoid  the  bar  oi  the  statute,  the  plain- 
tiff,  on  the  trial  anew  in  the  circuit  court,  read  in  evidence  the  following  let- 
ter, shown  to  have  been  written  by  the  deceased: 

"Oxford,  Butler  Co.,  Ohio,  March  30,  1876. 

**Dear  BrotTier  Chidsey:  Your  letter  came  to  hand,  but  I  have  mislaid 
it  somehow,  and  cannot  lay  my  hand  on  it  any  more.  •  •  *  And  now, 
brother,  I  must  say  to  you  something  about  money  matters.  I  am  very  sorry 
that  I  cannot  comply  with  your  request  to  let  you  have  some  part  of  the  debt 
I  owe  you,  but  let  me  say  to  you,  for  the  last  three  years  I  have  had  bad  luck 
from  the  failure  of  fruit.  Last  year  at  this  time  the  orchards  had  the  appear- 
ances of  a  greater  crop  up  to  the  night  of  the  13th,  when  the  frost  killed 
everjTthing;  put  at  least  one  thousand  dollars  out  of  my  pocket.  And  now 
there  is  a  fair  prospect  for  a  good  crop  of  apples  and  some  peaches,  but  all 
may  be  killed.  Young  bushes,  com,  and  oats,  and  wheat  was  badly  injured 
by  so  much  rain.  I  hope  it  will  be  better  this  year,  and  I  do  not  know  what 
we  farmers  will  do.  My  kind  love  to  your  family,  and  believe  me,  as  ever, 
"Your  friend  and  brother,  Wm.  Addis. 

"April 4th.  Bob  was  here  to-day,  but  I  had  to  disappoint  him.  lam 
sorry,  and  cannot  see  now  when  I  can  pay  any.  Wm.  A. " 

The  defendant  asked,  and  the  court  refused,  the  following  instructions: 
(2)  The  letter  of  deceased  read  in  evidence  by  plaintiff  does  not  constitute  a 
sufficient  acknowledgment  of  the  del)t  to  take  the  case  out  of  the  statute.  (3) 
The  letter  having  been  written  prior  to  the  statutory  bar  of  the  note,  and 
while  said  note  was  of  itself  in  full  force,  cannot  be  relied  upon  to  take  the 
case  out  of  the  statute. 

1.  As  to  the  third  instruction,  it  is  sufficient  to  say  that  we  recently  held, 
in  the  case  of  Mastin  v.  Branham,  86  Mo.  644,  that  an  acknowledgment,  to 
take  the  debt  out  of  the  statute,  may  be  made  before  the  debt  is  barred;  that, 
when  the  acknowledgment  is  thus  made  before  the  debt  is  barred,  the  statute 
will  begin  to  run  from  the  time  of  the  acknowledgment. 

2.  There  is  no  question  but  the  letter  of  Addis  read  in  evidence  related  to 
the  note  in  suit;  so  that  the  real  question  is,  does  that  letter  contain  such  an 
acknowledgment  as  will  avoid  the  plea  of  the  statute  of  limitations?  In 
view  of  the  many  conflicting  decisions  upon  this  subject,  it  is  well  to  keep  in 
view  our  statute,  which,  in  substance,  is  that  no  acknowledgment  or  promise 
shall  be  evidence  of  a  new  or  continuing  contract,  whereby  to  take  any  case 
out  of  the  operation  of  the  statute,  unless  such  acknowledgment  or  promise 
be  made  or  contained  by  or  in  some  writing  subscribed  by  the  party  chargea- 
ble.   It  is  to  be  observed,  in  the  first  place,  it  is  not  necessary  to  show  an  ex- 
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press  promise;  an  acknowledgment  will  be  sufficient.  What,  then,  are  the 
essential  elements  of  the  acknowledgment  to  make  it  effectual  V  In  the  case 
of  Elliott  y.  Leake,  5  Ma  209,  it  was  said:  **It  is  not  necessary  that  the  party 
should  acknowledge  a  willingness  to  pay  the  debt.  It  is  sufficient  that  he  ac- 
knowledge that  he  owed  the  debt,  and  that  it  remains  unpaid.  That  evidence 
which  will  create  an  obligation  will  revive  that  obligation,  if  connected  with 
evidence  that  the  obligation  has  not  been  discharged."  To  the  same  effect  is 
the  case  of  Boyd  v.  HurlbuU  41  Mo.  264.  But  if  the  acknowledgment  is  ac* 
companied  with  conditions,  or  circumstances  which  repel  or  rebut  an  inten- 
tion to  pay,  then  it  will  not  be  sufficient  to  defeat  the  bar  of  the  statute. 
Boyd  v.  Hurlbutt  supra;  Mastin  v.  Branham,  supra;  Chambers  v.  Rubey, 
47  Mo.  99.  The  transaction  of  a  promise  to  pay,  arising  from  the  acknowl- 
ment,  is,  from  such  circumstances,  destroyed. 

From  these  adjudications  it  is  clear  that  an  acknowledgment  of  a  debt,  and 
that  it  remains  unpaid,  though  there  is  no  expression  of  willingness  to  remain 
bound,  will  avoid  the  bur  of  the  statute  of  limitations,  unless  accompanied 
with  conditions  or  circumstances  which  rebut  or  repel  an  intention  to  pay. 

In  the  present  case,  the  deceased,  by  the  letter,  when  speaking  of  the  note 
in  suit,  says  of  it,  "the  debt  I  owe  you."  There  is  here  an  unequivocal  ad- 
mission and  acknowledgment  of  an  actual  subsisting  debt.  This  is  clear  be- 
yond all  doubt.  He  then  expresses  his  Inability  to  pay  any  part  of  the  debt 
at  that  time,  and  proceeds  to  give  his  reason  therefor.  Instead  of  saying  any- 
thing showing  an  intention  not  to  pay  the  debt,  he  expresses  a  regret  of  his 
inability  to  then  pay  it,  or  any  part  thereof.  We  see  nothing  in  the  letter  in- 
dicating a  purpose  not  to  pay,  or  that  is  inconsistent  with  the  promise  to  pay, 
arising  from  the  acknowledgedment.  The  only  thing  left  uncertuin  by  the 
letter  is  as  to  when  he  could  pay  the  note,  but  that  uncertainty  does  not  destroy 
the  effect  of  the  unequivocal  acknowledgment  of  an  existing  debt.  Warlick 
V.  Petersen,  58  Mo.  408. 

3.  The  further  claim  of  the  appellant  is  that  the  affidavit  filed  with  the  claim 
is  not  in  compliance  with  section  195,  Rev.  St.,  in  this:  that  it  does  not  state 
that  the  claimant  **has  given  credit  to  the  estate  for  all  payments  and  offsets 
to  which  it  is  entitled."  The  affidavit  does  say:  "Said  claim  is  just,  lawful, 
past  due,  and  unpaid,  and  there  is  no  set-off  against  the  same  whatever."  It 
is  enough  to  say  of  this  point  that  no  such  question  was  made  on  the  trial, 
and  it  cannot  be  made  here  for  the  first  time,  though  more  might  be  said. 

The  judgment  is,  with  the  concurrence  of  the  other  judges,  affirmed. 

Per  Curiam.  Clerk  will  first  make  the  entry  agreed  upon  in  stipulation 
filed  May  9,  1887. 


Eetchem  v.  MuiiLiNix  and  others. 

{Supreme  Court  of  Missowri.    May  16,  1887.) 

Taxation— DKBD—TrTLB. 

The  deed  of  a  tax  collector,  conveying  only  the  right  and  interest  of  the  state  in 
land  which  had  never  been  forfeited  to  the  state  by  the  owner,  does  not  vest  the 
grantee  with  legal  title. 

Fred  Hyde,  C,  W.  Bell,  and  S.  P.  Huston,  for  defendant  in  error.  /,  H, 
Conoland  and  A,  W.  MuiUns,  for  plaintiff  in  error. 

Norton,  C.  J.  This  is  an  action  of  ejectment  to  recover  the  possession  of 
80  acres  of  land  in  Putnam  county,  described  in  the  petition.  Both  parties 
claim  the  legal  title;  the  plaintiff  under  a  deed  from  John  Mullinix,  and  the 
defendant  George  Mullinix  under  a  tax  deed  in  which  it  is,  among  other 
things,  recited  that  the  land  in  question  was  assessed  for  taxes,  in  1868,  to 
John  Mullinix, — so  that  said  John  Mullinix  is  the  common  source  of  title. 
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The  trial  court  held,  as  a  matter  of  law,  that  the  tax  deed  under  which  de- 
fendant claimed,  did  not  convey  the  legal  title,  and  gave  judgment  for  plain- 
tiff, from  which  defendant  has  prosecuted  a  writ  of  error  to  this  court,  and 
by  it  challenges  the  correctness  of  the  above  ruling.  We  are  of  the  opinion 
that  the  ruling  was  correct.  Inasmuch  as  the  tax  deed  did  not  convey,  nor 
purport  to  convey,  the  interest  of  John  Mullinix  in  the  land,  but  states  as 
follows:  "I,  James  Comstock,  collector  as  aforesaid,  do  hereby  transfer,  con- 
vey, and  assign  to  the  said  George  Mullinix  all  the  right,  title,  interest,  and  es- 
tate of  the  state  of  Missouri  of,  in,  and  to  the  above-described  property." 

The  land  in  question  had  never  been  forfeited  to  the  state,  and  the  state 
had  no  title  or  interest  therein  to  be  conveyed.  In  the  case  of  Einstein  v. 
Gay,  45  Mo.  62,  it  is  expressly  held  that  such  a  tax  deed  passes  no  title  to  the 
purchaser. 

Other  objections  are  made  to  the  validity  of  the  deed,  but  it  is  unne<^sary 
to  notice  them,  as  the  one  already  noted  is  fatal  to  it.    Judgment  afiirmed. 

(All  concur.) 

Driogs  &  Co. '8  Bank  and  others  «.  Norwood. 

(Supreme  Court  of  Arkaruas.    May  7,  1887.) 

ExBcuTioN— Sale — Injunction — Exbmftion. 

Equity  will  not  entertain  a  bill  to  enjoin  an  execution  sale  at  the  suit  of  the  Judg- 
ment debtor  who  lived  18  miles  from  the  county-seat,  and  who  was  not  appris^ 
of  the  levy  mitil  it  was  too  late  to  give  the  five-days*  notice  of  filing  his  schedule 
and  claim  of  exemptions  required  by  Mansf.  Dig.  Ark.  {  3006.  Such  a  claimant  has 
ample  remedy  at  law,  under  section  2988,  by  petition  to  the  circuit  Judge  setting 
forth  the  drcumstuices. 

Appeal  from  circuit  court  Nevada  county.    In  chancery. 
Bill  for  injuction. 

Atkinson  <&  Tompkinson,  for  appellants.  Montgomery  d  Hamhy,  for  ap- 
pellee. 

Smith,  J.  Driggs  h  Co.'s  Bank  recovered  a  judgment  against  Norwood  in 
the  circuit  court,  and  caused  an  execution  to  be  levied  on  a  carriage  and  bar* 
ness.  The  levy  was  made  February  7,  1884,  and  the  sale  was  advertised  for 
the  eighteenth  of  the  same  month.  The  property  was  seized  at  the  county- 
seat;  and  Norwood,  living  at  the  distance  of  18  miles,  was  not  appiised  of 
such  seizure  until  it  was  too  late  to  give  the  five-days  notice  of  filing  his 
schedule  and  claim  of  exemption,  contemplated  by  section  3006  of  Mansfield's 
Digest.  He  thereupon  rushed  into  equity  to  enjoin  the  sale.  His  bill  set 
forth  the  circumstances  which  prevented  his  claim  from  being  made  earlier  and 
in  the  regular  way;  and  it  alleged  that  the  value  of  the  property  levied  upon, 
together  with  that  of  all  other  personal  property  owned  by  him,  was  not  equal 
to  his  constitutional  exemption.  A  temporary  injunction  was  awarded,  and 
a  restoration  of  the  property  was  directed.  A  demurrer  to  the  bill  having 
been  overruled,  the  defendants  answered,  and  insisted  on  the  lien  acquired 
by  their  levy;  but  the  injunction  was  made  perpetual. 

The  pleadings  and  evidence  show  plainly  enough  that  Norwood  is  entitled 
to  claim  this  property  as  exempt  from  execution.  But  the  statutory  method 
for  making  the  claim  is  exclusive  of  all  others.  In  Settles  v.  Bond,  ante,  286, 
we  decided  that  replevin  would  not  lie  for  the  exempt  property,  not  because 
it  was  in  custodia  legis,  but  because,  untU  a  schedule  was  filed,  the  exeoution 
defendant  was  not  pursuing  the  remedy  pointed  out  by  the  statute.  Neither 
can  a  bill  in  equity  be  allowed  to  restrain  the  sale  of  chattels  under  execution 
unless  it  shows  that  the  plaintiff  in  such  bill  has  no  other  means  of  stopping 
the  sale,  and  that  by  such  sale  irreparable  damage  will  result  to  him.  Loth 
ette  v.Longmire,  14  Ark.  339;  Murphy  v.  Harbison,  29  Ark.  340;  Stillwell 
V.  Oliver,  35  Ark.  184;  Jacks  v.  Bigham,  36  Ark.  481.  ^  i 
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In  NichoU  y.  ClaUxyme^  39  Tex.  863,  it  was  held  that  a  sale  of  exempt 
property  might  be  restrained  by  the  judgment  debtor.  But  this  seems  to  be 
contrary  to  principle.  And  it  is  difficult,  if  not  impossible,  to  conceive  of 
any  state  of  circumstances  which  would  call  for  the  interference  of  a  court  of 
equity,  since  adequate  relief  may  generally  be  had,  either  by  superseding  the 
sale  under  statutory  provisions,  or  by  an  action  at  law.  1  High,  In].  §  122; 
Boater  v.  Baxter,  77  N.  C.  118. 

Granting  that  Norwood  was  prevented,  by  causes  over  which  he  had  no 
control,  from  giving  the  required  notice  and  filing  his  schedule  before  the  day 
of  sale,  yet  he  had  only  to  apply  to  the  Judge  of  the  circuit  court — the  same 
Judge  who  granted  the  preliminary  injunction — by  petition  setting  forth  the 
circumstances;  and,  if  his  excuse  was  deemed  sufficient,  it  would liave  been 
the  duty  of  the  circuit  judge  to  order  further  proceedings  under  the  execution 
to  be  stayed  until  the  debtor's  daim  of  exemption  coidd  be  made  and  deter- 
mined.   Mansf.  Dig.  g  2988. 

The  decree  is  reversed,  and  the  bill  dismissed. 


Williamson,  Adm'r,  etc.,  v.  Whittington  and  others. 

{Supreme  Qmrt  qf  Arhaneaa,    May  7, 1887.) 

A]»fiKi6TBA.TOB8— Liability— Claims— AocouMnivo. 

Where  it  appears  that  the  creditor  of  an  estate  had  been  dead  for  two  years  at  the 
time  the  administrator  alleged  in  his  account  that  he  paid  his  claim ;  that  the  claim 
had  not  been  assigned ;  that  the  claimant  had  not  been  throagh  bankruptcy;  and 
that  no  letters  had,  prior  to  the  alleged  date  of  payment,  been  taken  out  on  his  es- 
tate,— the  administrator,  and  the  surety  on  his  bond,  are  liable  to  the  personal  rep- 
resentatives of  the  claimant  for  the  ftul  amount,  with  interest,  although  the  ad- 
ministrator had  been  allowed  credit  for  the  claim  in  the  final  settlement  of  the  es- 
tate. 

Appeal  from  circuit  court.  Drew  county.    In  chancery. 

Bill  to  surcharge  and  falsify. 

Wells  i&  Williamson,  for  appellant.    Harrison  &  Harrison,  for  appellees. 

Smith,  J.  A  creditor  of  Meyer  Meyer,  deceased,  complained  of  certain  fic- 
titious credits  allowed  to  the  administrator  in  the  final  settlement  of  said  es- 
tate. The  administrator  and  his  surety,  who  was  joined  with  him  as  defend- 
ant, specifically  denied  the  frauds  that  were  charged;  and  there  was  no  proof, 
at  the  hearing,  leading  to  any  satisfactory  inferences  whether  the  charges 
were  well  or  ill  found^.  The  bill  was  therefore  dismissed,  and,  under  the 
meager  state  of  the  proofs,  the  correctness  of  that  decree  depends  on  the  plead- 
ings. 

The  administrator  in  his  account  had  claimed,  and  been  allowed  by  the  pro- 
bate court,  a  credit  of  $235.  amount  paid  on  Augustus  Meyer's  debt  against 
the  estate,  the  same  being  his  dividend  or  pro  rata  share  of  the  assets  of  the 
insolvent  estate.  The  bill  alleged  that  no  such  payment  had  ever  been  made, 
either  to  the  creditor  himself,  or  to  any  person  for  him;  that  Augustus  Meyer 
had,  in  fact,  been  dead  for  two  years  before  Whittington  had  administered 
upon  the  estate  of  Meyer  Meyer,  and  there  had  been  no  administration  upon 
Augustus  Meyer's  estate  until  the  plaintiff  had  qualified,  many  years  after 
the  confirmation  of  said  settlement  by  the  probate  court.  The  answer  admit- 
ted that  Augustus  Meyer  had  died  in  1867,  and  that  administration  had  not 
been  granted  upon  his  estate  until  1883,  when  the  plaintiff's  letters  had  been 
issued ;  also  that  administration  de  bonis  non  had  been  taken  out  by  Whitting- 
ton upon  the  estate  of  Meyer  Meyer  in  1869,  and  that  his  final  account  with 
that  estate  had  been  filed  and  approved  in  1871.  The  answer  also  averred 
that  Augustus  Meyer's  dividend  had  been  paid,  either  to  his  assignee,  or  to 
some  one  legally  authorized  to  receive  it.  But,  according  to  the  admitted 
facts,  no  one  was  in  existence,  during  the  time  of  Whittington's  administra- 
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tion,  who  could  have  given  a  valid  receipt  for  this  dividend;  and  as  there  is 
neither  allegation  nor  proof  that  the  claim  had  passed  into  the  hands  of  an  as- 
signee, either  by  the  act  of  Augustus  Meyer  or  by  operation  of  law,  as  by  his 
bankruptcy,  the  presumption  is  that  the  claim  still  belongs  to  his  estate,  and 
that  it  is  wholly  unsatisfied. 

The  decree  is  reversed,  and  Judgment  wiU  be  entered  here  against  Whit- 
tinffton,  and  his  surety,  WiUiam  H.  Bankin,  for  $235,  and  interest  at  the  rate 
of  6  per  cent,  per  annum  from  the  nineteenth  of  July,  1871. 


City  of  Arkadelphia  p.  Windham. 

{Bupreme  Court  €f  ArhantOM,    May  7,  1887.) 

^iumoiPAL  Corporations— DErjonvx  Strbrs— Liability. 

Although  it  is  the  duty  of  incorporated  towns  and  cities  in  Arkansas  to  keep  their 
streets  in  repair,  yet  no  statute,  expressly  or  by  implication,  makes  them  liable  to 
A  private  action  by  an  injured  party  for  damages  sustained  by  reason  of  a  failure  to 
•discharge  the  duty.    In  the  absence  of  such  a  statute,  they  are  not  liable.^ 

Appeal  from  circuit  court,  Clark  county. 

Action  by  Windham,  appellee,  against  the  city  of  Arkadelphia,  appellant, 
to  recover  $110  as  damages  for  injuries  sustained  by  his  horse  and  wagon  by 
reason  of  a  defective  railway  crossing  within  the  corporate  limits  of  the  said 
city.  There  was  a  demurrer  to  the  complaint,  which  was  overruled.  The 
case  was  tried  to  a  Jury,  which  returned  a  verdict  for  the  plaintiff  for  $116, 
on  which  there  was  a  remittitur  of  $6,  and  a  judgment  for  the  plaintiff  for 
6110.    The  city  thereupon  took  this  appeal. 

Crauford  dk  Craufford,  for  appellant. 

Battle,  J.  It  is  the  duty  of  incorporated  towns  and  cities  of  this  state  to 
keep  their  streets  in  repair,  but  no  statute,  expressly  or  by  implication,  makes 
them  liable  to  a  private  action  by  an  injured  party  for  damages  sustained  by 
reason  of  a  failure  to  discharge  the  duty.  In  the  absence  of  such  a  statute, 
are  they  liable  to  a  civil  action  by  an  individual  for  such  damages?  Upon 
this  question  the  authorities  are  not  agreed,  and  differ  as  to  where  the  weight 
of  authority  lies.  But,  while  they  differ  in  this  respect,  they  are  almost  unan- 
imous in  holding  that  an  action  cannot  be  maintained  against  counties  or  par- 
ishes, unless  authorized  by  statute,  for  damages  sustained  through  their  neg- 
lect to  keep  their  bridges  and  highways  in  repair,  although  the  duty  of  doing 
60  is  clearly  enjoined  upon  them  by  law,  and  they  have  authority  to  collect 
taxes,  or  make  adequate  assessments  for  that  purpose.  It  was  so  held  by 
this  court  in  Granger  v.  Pulaski  Co,,  26  Ark.  87.  The  reason  of  this  rule 
is  they  are  a  part  of  the  machinery  of  the  state  government,  and  their  func- 
tions are  wholly  of  a  public  nature,  and  their  creation  a  matter  of  public  con- 
venience and  governmental  necessity.  The  reason  for  the  application  being 
the  same,  it  is  difficult  to  understand  why  this  rule  does  not  apply  and  should 
not  be  enforced  as  to  incorporated  towns' and  cities  in  respect  to  streets;  for, 
like  counties,  they  are  a  part  of  the  machinery  of  the  state,  and  are  its  auxil- 
iaries in  the  important  business  of  municipal  rule  and  internal  administration, 
and  their  functions  are  almost  wholly  of  a  public  nature.  like  counties,  their 
functions,  rights,  and  privileges  are  under  the  control  of  the  legislature,  and 
may  be  changed,  modified,  or  repealed,  aa  a  general  rule,  as  the  exigencies 

^As  to  the  duty  of  municipal  corporations  to  keep  their  streets  and  sidewalks  in  good 
repair  and  safe  condition,  and  their  liability  iu  damages  for  injuries  caused  by  the  fail- 
ure to  perform  such  duties,  see  Pomf^ey  y.  Village  of  Saratoga  Springs,  (N.  V.)  11  N. 
£.  Bep.  4S,  and  note ;  Hubbell  y.  City  of  Yonkent,  (K.  Y.)  10  N.  £.  Rep.*  868 ;  Bishop  v. 
Township  of  Schuylkill,  (Pa.)  8  Atl.  Rep.  449 ;  City  of  Houston  y.  Isaacs,  (Tex.)  8  & 
W.  Rep.  693;  Triese  y.  Qty  of  St.  Paul,  (Minn.)  32  N.  W.  Rep.  857 ;  Sbippey  y.  Village 
of  Au  Sable,  (Mich.)  Id.  741;  Armstrong  v.  Incorporated  Town  of  Ackley,  (Iowa,)  Id. 
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of  the  public  seryice  or  the  public  welfare  may  demand.  Like  counties,  they 
can  sustain  no  right  or  privilege,  or  their  existence,  upon  anything  like  a  con- 
tract between  them  and  the  state,  because  there  is  not  and  cannot  be  any  rec- 
iprocity of  stipulation,  and  their  objects  and  duties  are  wholly  incompatible 
with  everything  of  the  nature  of  a  compact.  The  duty  of  keeping  in  repair 
the  public  highways  in  their  respective  limits  is  imposed  on  both  for  the  ben- 
efit of  the  public,  without  any  consideration  or  emolument  received  by  either. 
Before  the  incorporation  of  the  town  or  city,  the  county  was  charged  with 
the  duty  of  keeping  its  highways  in  repair.  When  the  town  or  city  becomes 
incorporated,  that  duty  is  transferred  to  the  town  or  city, — from  one  govern- 
mental agency  to  another.  The  object,  purpose,  reason,  apd  character  of  the 
duty  are  the  same  in  both  cases.  This  being  true,  there  can  be  no  reason 
why  the  town  or  city  shall  be  any  more  liable  to  a  private  action  for  neglect 
to  perform  this  duty  than  the  county  previously  was,  unless  the  statute  trans- 
ferring the  duty  clearly  manifests  an  intention  in  the  legislature  to  impose 
this  liability. 

As  said  by  Mr.  Justice  McIVBR  in  delivering  the  opinion  of  the  court  in 
Young  v.  City  Council  of  Charleston,  20  S.  C.  119:  "We  find  it  not  only  dif- 
ficult, but  absolutely  impossible,  to  perceive  any  good  reason  why  a  person 
who  sustains  an  injury  by  reason  of  a  defect  in  a  highway  just  beyond  the 
corporate  limits  of  a  city  or  town,  has  no  right  of  action  against  the  public 
authorities  charged  with  the  duty  of  keeping  such  highway  in  repair,  while 
such  person  would  have  a  right  of  action  if  the  injury  he  sustained  had  been 
received  within  the  corporate  limits  of  such  city  or  town.  The  duty  of  estab- 
lishing and  keeping  in  repair  the  public  highways,  whether  within  or  without 
the  corporate  limits  of  a  city  or  town,  is  a  public  duty,  and  whether  such  duty 
is  imposed  upon  one  set  of  public  officers  or  another  cannot  make  any  differ- 
ence in  this  respect.  The  character  of  the  duty  imposed  in  both  cases  is  the 
same,  the  result  to  the  injured  pai-ty  of  a  failure  to  perform  such  duty  is 
the  same,  and  we  are  unable  to  see  why  the  liability  should  not  be  the  same. 
The  public  generally,  as  well  as  the  individuals  composing  the  public,  have 
the  same,  and  perhaps  a  greater,  interest  in  having  the  public  highways  out- 
side as  well  as  those  witMn  the  limits  of  incorporated  cities  or  towns  kept  in 
good  repair;  for,  if  an  injury  should  be  sustained  in  a  remote  or  unfrequented 
part  of  the  public  highway,  the  consequence  might  be  much  more  serious  than 
if  the  same  injury  was  sustained  within  the  corporate  limits  of  a  city  or  town 
where  relief  could  be  readily  obtained." 

We  think  the  streets  of  a  town  or  city,  like  all  other  roads,  are  public  high- 
ways ;  that  the  duty  of  keeping  them  in  repair  is  a  duty  to  the  public,  not  to 
private  individuals;  and  that  no  civil  action  arises  from  an  injury  resulting 
from  a  neglect  to  keep  them  in  repair.  In  the  absence  of  a  statute  there  is 
no  difference  between  the  liability  of  an  incorporated  town  or  city  and  a  county 
in  such  cases.  Such  a  distinction  would  be  contrary  to  every  principle  of  fair- 
ness, reason,  and  Justice.  We  are  sustained,  in  our  view,  by  the  following, 
among  other,  authorities :  Hill  v.  Boston,  122  Mass.  357 ;  Detroit  v.  Blakehy, 
21  Mich.  106;  Towng  v.  Charleston,  20  S.  C.  116;  Navasota  v.  Pearce,  46  Tex. 
525;  Pray  v.  Jersey  City,  32  N.  J.  Law,  394;  Wlnbigler  v.  Los  Angeles,  45 
Cal.  36;  Oliver  v.  Worcester,  102  Mass.  499;  Motoer  v.  Leicester,  9  Mass.  250; 
Mitchell  V.  Hockland,  52  Me.  123;  Hyde  v.  Jamaica,  27  Vt.  448;  Detroit  v. 
Putnam,  45  Mich.  265,  7  N.  W.  Rep.  815;  French  v.  City  qf  Boston,  129 
Mass.  592.  In  the  first  four  cases  named,  the  question  is  so  fully  and  ably 
discussed,  and  the  English  and  American  authorities  so  fully  and  satisfacto- 
rily reviewed,  that  it  would  be  a  work  of  supererogation  to  attempt  to  add  to 
what  is  there  said. 

The  judgment  of  the  court  below  must  therefore  be  reversed,  and  the  cause 
remanded,  with  directions  to  sustain  appellant's  demurrer  to  the  complaint, 
and  for  further  proceedings.  ^^^^^^  ,^  GoOglc 
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Ex  parte  Brandon. 

(Supreme  Court  cf  Arkamas.    May  14,  1887.) 

Habxas  Cobpto— What  Open  on— Jubt  Tbial. 

Where  the  jndgment  exhibited  with  the  petition  for  a  writ  of  habeaa  corpus  shows 
a  oonviction  of  an  offense  of  which  the  mayor's  court  had  nnquestioned  jurisdic- 
tion, the  court  will  not  consider  the  question  whether  the  petition er,  who  was 
charged  with  the  violation  of  the  ordinance  of  an  Arkansas  city  of  the  second  class, 
was  entitled  to  a  trial  by  Jury.  The  application  cannot  be  made  to  perform  the 
function  of  an  appeal  or  writ  of  error,  in  correcting  errois  and  irregularities  at  the^ 
trial. 

Appeal  from  circuit  court,  Phillips  county.    ffabecLS  corpus, 
St&phenson  <&  Trieber,  for  appellant. 

Smith,  J.  Brandon  was  charged  in  the  mayor's  court  of  Helena  with  dis- 
orderly  conduct;  pleaded  not  guilty;  demanded  a  jury  trial,  which  was  re- 
fused; and  was  then  tried  by  the  mayor,  conricted,  and  fined.  Tailing  to  pay 
the  fine,  he  was  taken  into  custody  by  the  city  marshal;  whereupon  he  ap- 
plied by  petition  to  the  circuit  court  for  the  writ  of  Jiabeas  oorpua;  but  his 
prayer  was  denied,  and  he  has  appealed. 

The  question  that  is  sought  to  be  presented  is  whether  a  person  charged 
with  the  violation  of  a  city  ordinance  is  entitled  to  a  trial  by  jury  in  the  po- 
lice court  of  a  city  of  the  second  class.  But  an  application  for  Jiahects  corpus 
cannot  be  made  to  perform  the  function  of  an  appeal  or  writ  of  error,  in  cor- 
recting errors  and  irregularities  at  the  trial.  To  authorize  the  judge  of  the 
superior  courts  to  interfere,  and  discharge  a  convicted  prisoner  in  this  sum- 
mary fashion,  the  sentence  must  be  a  nullity,  or  the  court  which  imposed  it 
must  have  been  without  jurisdiction.  Bx  parte  Watkina,  8  Pet.  193;  Bx 
parte  Parks,  98  U.  S.  18;  Bx  parte  Mason,  106  U.  S.  696;  Bx  parte  Carll, 
106  U.  S.  621,  1  Sup.  Ct.  Bep.  636;  Ex  parte  Yarhrough,  110  U.  S.  661,  4 
Sup.  Ct.  Bep.  162;  Bx  parte  Fish,  113  U.  S.  718,  6  Sup.  Ct  Bep.  724;  Bx 
parte  Wilson,  114  U.  S.  417,  6  Sup.  a.  Bep.  986;  State  v.  Glenn,  64  Md.  672. 
Section  8670  of  Mansfield's  Digest  enacts,  among  other  things,  that  it  shall 
be  the  duty  of  the  judge  forthwith  to  remand  the  prisoner,  if  it  shall  appear 
that  he  is  held  in  custody  by  virtue  of  the  final  judgment  of  any  competent 
court  of  civil  or  criminal  jurisdiction.  And  our  previous  decisions  have  con- 
formed to  the  principle  embodied  in  this  statute.  Bx  parte  Jones,  27  Ark. 
849;  Bx  parte  Stow,  Id.  864;  Bx  parte  Martin,  Id.  467;  Bx  parte  Jackson, 
46  Ark.  168. 

The  judgment  exhibited  with  the  petition  shows  a  conviction  of  an  offense 
of  which  the  mayor's  court  had  unquestioned  jurisdiction.  And  if  in  the 
progress  of  the  &ial,  or  in  the  proodedings  preliminary  to  the  trial,  errors 
were  committed,  to  the  prejudice  of  the  substantial  rights  of  the  prisoner, 
these  errors  must  be  brought  for  revieyr  before  an  appellate  court  in  the  reg- 
ular way.  Habeas  corpus  is  not  a  proper  proceeding  to  test  the  validity  of  a 
conviction  where  the  prisoner  has  been  denied  a  jury.  The  remedy  was  by 
appeal  to  the  circuit  court.    Affirmed. 


Clabk  Co.  v.  Huns. 

V3upmM  Qntri  of  Arkantcu.    May  14, 1887.) 

PooB  aud  Poob  Laws— LiABiLrrr  or  Couittt— Fuitbbal  Bxpbnsigs 

There  is  no  distinction  in  regard  to  a  county's  liability  for  funeral  expenses  and 
its  liability  for  seryices  rendered  to  the  indigent  person  in  his  life-time.  In  both 
cases  a  previous  acljudication  of  poverty  is  necessary  to  fix  that  liability. 

Appeal  from  circuit  court,  Clark  county. 

Craiqford  &  Crawford,  for  Clark  county,  appellant.    The  appellee,  pro  «e.. 
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Smith,  J.  Huie^s  claim  for  S20  against  the  county  for  the  burial  of  an 
alleged  pauper  was  allowed  by  the  county  court.  Upon  appeal  by  a  citizen 
and  tax-payer,  the  cause  was  tried  in  the  circuit  court,  without  a  jury,  upon 
the  following  agreed  statement  of  facts:  ''That  the  plaintiff,  as  an  under- 
taker, furnished  a  coflSn,  and  assisted  at  the  burial  of  one  Marion  York,  for 
which  this  account  is  rendered  against  the  county.  That  before  the  coffin  was 
furnished,  and  the  services  rendered,  the  judge  of  the  county  court,  in  vaca^ 
Hon,  told  the  plaintiff  that,  if  the  law  would  authorize  him  in  doing  so,  he 
would  allow  the  claim  when  the  county  court  should  meet.  That  Marion 
York  was  a  poor  man,  who  died  in  destitute  circumstances,  without  means 
to  defray  the  expenses  of  his  burial.  That  said  York  was  at  the  time  of  his 
death,  which  occurred  in  December,  1885,  a  resident  of  Clark  county.  That 
the  records  of  the  county  court  of  Clark  county  show  that  the  said  York  was 
never  adjudged  a  pauper  by  the  county  court,  and  that  his  name  is  not  now, 
and  never  was,  on  the  list  of  paupers  for  the  said  county.*' 

The  defendant  moved  the  following  declarations  of  law :  ''In  order  to  charge 
the  county  for  the  burial  expenses  of  Marion  York,  a  resident  of  Clark  county, 
it  must  appear  from  the  records  of  the  county  court  that  the  said  Marlon  York 
had  been  duly  and  legally  declared  a  pauper  by  the  county  court."  "The 
plaintiff  cannot  recover  against  the  county  for  a  coffin  furnished,  or  services 
rendered,  to  a  destitute  person,  where  no  contract  has  been  entered  into  with 
a  person  or  persons  authorized  to  bind  the  county.  The  law  will  deem  all 
such  things  furnished  and  services  rendered  as  gratuitous."  "The  county 
judge  has  no  authority  to  adjudge  an  indigent  person  a  pauper,  or  to  contract 
for  his  support,  medical  treatment,  or  burial  expenses,  except  in  term-time, 
or  while  be  is  holding  a  cotinty  court." 

The  first  two  of  these  declarations  were  rejected,  and  the  last  was  modified 
by  striking  out  the  words  '* burial  expenses;"  and  the  claimant  had  judgment. 

The  defendant's  propositions  express  accurately  the  law  applicable  to  the 
case.  Lee  Co.  v.  Lackie,  30  Ark.  764;  Prewett  v.  Miitsissippi  Co.,  88  Ark. 
218;  CantreUj.  Clark  Co.,  47  Ark.  239,  1  S.  W.  Rep.  200.  There  is  no  dis- 
tinction  in  regard  to  the  county's  liability  for  funeral  expenses  and  its  liability 
for  services  rendered  to  indigent  persons  in  their  life-time.  In  both  cases  a 
previous  adjudication  of  poverty  is  necessary  to  fix  that  liability. 

Beversed,  and  a  new  trial  ordered. 


Commonwealth  v.  Gibson  and  others. 

(Ocfiirt  of  Appeals  of  Kentucky,    May  28,  1887.) 

liIMITATION  OF  AcnONB— ADVKBSE  POSSESSION— PaBOL  GiFT  OF   LaND. 

If  one  enters  upon  land  by  the  owner's  mem  permission^  expecting  merely  that  ho 
will  give  it  to  him,  such  permission,  and  entr}'  mider  it,  will  not  constituie  a  hos- 
tile holding;  but  where  there  is  an  unconditional  parol  gift  of  the  land,  accompanied 
by-an  actual  possession  of  15  years  or  more,  with  claim  of  ownership,  the  donor 
cannot  recover  the  land,  although  the  donee  may  have  entered  ezi>ectmg  that  the 
donor  would  infuturo  convey  or  devise  the  land  to  him. 

Appeal  from  circuit  court,  Henderson  county. 

This  action  was  brought  by  the  commonwealth  of  Kentucky  against  James 
W.  Gibson  and  Mrs.  Martha  Robinson,  his  daughter,  to  subject  to  the  pay- 
ment of  a  judgment  rendered  against  said  Gibson  a  certain  tract  of  land  con- 
sisting of  111  acres,  on  which  the  daughter,  Mrs  Robinson,  resided  and  claimed 
to  own.    Judgment  for  defendants.    The  commonwealth  appeals. 

John  Young  Brotmif  Montgomery  Meirill,  and  A.  T.  Dudley y  for  appel- 
lant.    Ball  <&  Dorsey  and  Yeaman  &  Lockett,  for  appellee. 

Holt,  J.  The  testimony  in  this  case  shows  that  James  ^y.  Gibson,  Sr., 
^ave  by  parol  to  his  son,  Wiley  Gibson,  the  111  acres  of  land  in  contest  in 
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1862;  and  that  he,  in  like  manner,  gave  to  his  daughter,  the  appellee  Martha, 
the  Pritcbett  land;  and  when  she  married,  in  January,  1864,  told  her  to  take 
possession  of  it.  The  son  took  possession  of  his  land  when  it  was  thus  given 
to  him,  and  lived  upon  it  from  that  time  until  December,  1865,  when,  at  the 
instance  and  by  the  request  of  the  father,  the  son  and  daughter  verbally  ex- 
changed farms,  Martha  thus  acquiring  the  land  now  in  contest;  and  from 
the  time  she  thus  obtained  it  until  this  suit  was  brought,  in  August,  1879,  to 
subject  it  to  the  father *s  debt,  and  ever  since  has  been,  in  the  actual  possesr 
sion  of  it  either  in  person  or  by  tenant.  During  the  time  the  brother  was  in 
possession,  he  claimed,  used,  and  occupied  it  as  his  own,  and  paid  the  taxes 
on  it;  and  this  is  true  of  the  appellee  Martha  Bobinson  ever  since  she  acquired 
it  of  him.  During  all  this  time  the  father  exercised  no  control  over  it  in  any 
way.    The  daughter  has  improved  it  to  a  very  considerable  extent. 

It  is  urged  that  the  father  only  expected  or  intended  to  give  these  lands  to 
these  children;  and  that,  as  there  is  some  testimony  that  the  appellee  Martha 
Bobinson  expected  him  to  make  a  title  to  her  to  the  land,  therefore  her  pos- 
session was  amicable  to  him,  and  the  plea  of  limitation  by  her  unavailable. 
It  is  manifest  from  the  father's  own  testimony,  who  is  a  witness  against  her, 
that  he  made  the  gift;  and  this  also  clearly  appears  from  her  own  and  other 
evidence.  It  is  equally  certain  that  the  possession,  first  of  the  brother,  and 
then  of  the  appellee  Martha,  has  been  actual  and  uninterrupted  from  1862  up 
to  the  bringing  of  this  action,  in  August,  1879,  a  period  of  more  than  15 
years.  Unless,  therefore,  the  law  says  that  under  the  state  of  case  named  she 
cannot  rely  upon  the  possession  as  adverse,  she  is  invested  with  a  possessory 
title,  which  prevents  the  land  from  being  subjected  to  the  judgment  against 
her  father.  It  is  true  that  the  legal  title  to  the  land  is  yet  vested  in  him,  and 
that  there  is  no  written  evidence  of  the  gift;  but  whether  a  holding  la  ad- 
verse or  amicable  depends  upon  the  character  of  it  in  point  of  fact. 

In  the  celebrated  case  of  Taylor  v.  Horde,  1  Burrows,  60,  Lord  Mai^b- 
FiELD  laid  down  the  broad  rule  that  disseizen  is  a  fact  to  be  found  by  the  jury, 
and  it  has  been  followed  in  this  country.  Thus  ordinarily  the  possession  of 
one  joint  tenant  is  that  of  all;  but  if  that  one  openly  denies  tlie  right  of  bi» 
co-tenant,  and  is  in  possession  of  and  claiming  the  entire  property  himself,  it 
is  so  no  longer,  but  adverse.  A  tenant  or  quoH  tenant  may  by  his  act  not 
only  terminate  the  relation  of  landlord  and  tenant,  but  render  his  possession 
adverse.  Morton  v.  Latoson,  1  B.  Mon.  46.  The  moment  he  disclaims  U> 
hold  as  tenant  a  right  of  action  accrues  against  him.  So,  too,  an  entry,  al- 
though under  a  parol  contract,  may  be  of  such  a  character  as  to  operate  as  a 
disseizin,  and  the  possession  ripen  into  a  title.  If  one  holds  land  as  a  pur- 
chaser, although  under  a  parol  contract,  yet  it  is  as  his  own,  and  not  as  the 
land  of  the  vendor.  If  the  contract  of  purchase  be  executory,  and  the  pur- 
chaser be  holding  as  a  qtuisi  tenant,  yet  he  may  hold  adversely  in  fact. 
Moore  v.  Webb,  2  B.  Mon.  282.  If  one  in  fact  enters  under  a  purchase  or  a 
gift,  although  it  may  be  verbal,  and  holds  the  land  by  actual  open  possession* 
claiming  it  as  his  own,  such  possession  is  adverse,  and  a  right  of  action  at 
once  accrues  to  the  vendor  or  donor.  The  moment  such  possession  b^ns, 
the  owner  is  disseized.  It  is  immaterial  whether  the  entry  was  by  the 
owner's  consent  or  not.  If,  after  entry,  the  newcomer  claiming  the  landas 
his  own,  and  the  owner  has  notice  of  it,  either  actual  or  constructive,  then 
there  is  a  disseizen.  Whether  it  has  occurred,  is  a  question  depending  upon 
circumstances;  but,  if  there  is  an  exclusive  occupancy  by  the  newcomer  with 
a  use  of  the  land  as  his  own  in  hostility  to  the  right  or  title  of  the  owner, 
then  there  \b  an  actual  ouster  and  a  consequent  disseizen.  Medloek  v.  Sitter, 
80  Ky.  101. 

The  cases  of  Speere  v.  Sewell,  4  Bush.  239;  Pragoffy.  Flood,  7  Ky.  Law 
Bep.  636,  and  Fite  v.  Orr^s  Assignee,  1  S.  W.  B«p.  582,  (opinion  by  this  court, 
Kovember,  1886,)  relied  upon  by  the  counsel  for  the  appellant,  are  not  in  con- 
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flict  with  this  view.  Thej  merely  decide  that  a  vendee  or  a  donee  under  a 
parol  contract,  although  In  possession,  cannot  use  that  contract  and  such  pos- 
session as  a  defense  to  an  action  by  the  vendor  or  donor  to  recover  the  land. 
This  is  because  the  statute  of  frauds  prevents  him  from  so  doing.  There 
must  be  a  written  memorial  of  the  contract,  signed  by  the  party  to  be  charged, 
to  enable  the  other  contracting  party  to  hold  the  land  by  virtue  of  the  contract. 
But  a  different  question  is  presented  when  a  vendee  or  donee  has  taken  pos- 
session of  land  imder  a  verbal  contract,  saying  to  the  vendor  or  donor  and  all 
the  world:  "This  is  m^land,  and  not  yours,"  and  has  so  held  it  for  15  years  or 
over.  The  moment  the  vendee  or  donee  does  this,  the  vendor  or  donor  has  a 
right  to  sue  for  the  land,  and  hence  the  adverse  holding  then  begins;  and,  if 
it  continues  for  the  statutory  period,  this  possession  ripens  into  a  possessory 
title.  The  claimant  recognizes  no  better  title  than  his  own,  and  it  appears 
quo  animo  the  possession  is  held. 

The  appellee  Martha  Robinson  is  not  suing  for  the  legal  title,  or  seeking  to 
enforce  any  parol  contract,  but  is  relying  merely  upon  the  adverse  possession, 
which,  as  the  testimony  shows,  has  continued  for  so  long  a  period  as  to  bar 
a  recovery  by  James  W.  Gibson,  Sr.,  and  hence  his  creditor  cannot  subject  it. 
If  one  enters  upon  land  by  the  owner's  mere  permission,  ea^ectin^  merely 
that  he  will  give  it  to  him,  then  such  a  possession  is  not  a  hostile  holding; 
but  where  there  is  an  unconditional  parol  gift  of  it,  accompanied  by  an  actual 
possession  of  15  years  or  over  with  claim  of  ownership,  the  donor  cannot  re* 
cover  it,  although  the  donee  may  have  entered  expecting  that  the  donor  would 
infutuTo  convey  or  devise  the  land  to  him. 

Wood  on  Limitation  of  Actions,  p.  539,  says:  ''An  entry  under  a  parol  gift 
of  certain  lands,  the  extent  of  which  is  definitely  fixed,  is  adverse  to  the  donor, 
and  ripens  into  a  title  after  the  lapse  of  the  requisite  statutory  period.  There 
are  cases  in  which  a  contrary  doctrine  is  held,  but  the  weight  of  authority,  as 
well  as  common  sense  and  the  principles  applicable  to  adverse  possession, 
seem  to  support  the  rule  as  stated,  because  a  person  entering  under  such  cir- 
cumstances enters  as  owner,  and  occupies  under  a  claim  of  ownership,  and 
every  attribute  requisite  to  acquire  a  title  by  adverse  possession  exists. "  The 
writer  is  supported  by  the  cases  of  Steel  v.  Johnson^  4  Allen,  425,  and  Outcalt 
V.  LudUoWt  32  H.  J.  Law,  289,  and  in  fact  the  very  question  now  presented 
was  passed  upon  by  this  court  in  the  case  of  Chamberlain  y.McKiwney^  6 
Ky.  Law  Rep.  365,  (decided  November  1, 1884.) 

Judgment  affirmea. 


Cox  «.  Houston  &  T.  C.  R.  Ck). 

{BupretM  Co^iH  of  TeoBOM.    May  6»  1887.) 

1,  SUBVETB  AND  SUBVBYOBS— COUHTIBS. 

Texas  act  of  1866,  which  provides  that  Young  and  other  connties  shall  be  at- 
tached to  Jack  county  for  judicial  and  other  purposes,  and  Hardeman  and  other 
counties  shall  be  similarly  attached  to  Montague  county,  did  not  have  the  effect  to 
attach  Hardeman  county  to  Jack  county,  for  surveying  or  other  purposes,  even 
though  by  Young  countv  the  legislature  meant  Yoimg  land-district,  and  Harde- 
man county  was  a  part  of  that  land-district. 

2.  8am»— Ckbtifioatbb— Pebbdmftion. 

The  Texas  act  of  1858  requires  that  the  surveyor  of  a  county  not  previously  a  sep- 
erate  land-district  shall  not  receive  any  certificate  before  procuring  a  certified  copy 
of  all  files,  applications,  and  locations  from  the  surveyor's  office  of  the  land-district 
to  which  said  county  belongs,  and  filing  the  same  in  his  oflBce.  Held,  that  this  act 
is  intended  to  apply  to  an  organized  county  newly  formed  into  a  land-district  which 
had  before  formed  part  of  a  larger  district,  and  not  to  a  county  transferred  from 
one  district  to  another.  But,  to  whatever  case  the  act  is  applicable,  the  presump- 
tion is  that  the  surveyor  had  complied  with  the  law,  and  procured  the  proper  pa- 
pers, and  the  burden  is  on  Uie  party  objecting  to  the  survey  to  show  the  contrary. 
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3.  OFFICBltfl— Db  FACnK>--SUBTBTOBS. 

If  a  county  snrvejror  of  one  county  makes  surveys  in  another  county  without  au- 
thority of  law,  he  will  not  thereby  become  the  d«/acto surveyor  of  the  latter  county, 
even  if  his  acts  receive  the  sanction  of  the  general  land-office. 

Appeal  from  Travis  county. 

A,  M,  Carter  and  A.  M.  Jackson,  Jr.,  for  appellant.  H,  D.  Prendergast 
and  Z>.  H,  Hewlett,  for  appellee. 

WiixiE,  C.  J.  This  is  a  controyersy  as  to  the  title  to  640  acres  of  land  in 
Hardeman  countj.  The  appellant  claims  it  under  a  location  and  survey  made 
by  the  surveyor  of  Jack  land-district,  November  10,  1874.  The  appellee 
claims  it  under  a  location  made  by  the  same  surveyor,  September  28,  1872. 
There  is  no  question  as  to  the  right  of  this  surve;^or  to  make  surveys  in 
Hardeman  county  at  the  time  the  appellant^  s  certiflcate  was  located.  The  im- 
portant question  is  as  to  his  authority  to  do  so  when  the  survej  was  made  for 
the  appellee.  The  court  below  held  that  he  did  possess  that  authority,  and 
gave  judgment  for  the  appellee,  and  this  judgment  is  before  us  for  review  on 
appeal.  The  appellee  claims  also  that  the  above  officer  was  on  September  28, 
1872,  the  de  facto  surveyor  of  Hardeman  county,  as  he  had  possession  of  its 
land  records,  and  was  in  the  habit  of  making  surveys  in  that  county,  and 
these  surveys  were  generally  recognized  as  legal  by  the  commissioner  of  the 
j^eneral  land-office;  and  the  legislature  afterwards  directed  patents  to  issue 
saving  the  intervening  rights  of  third  parties.  The  land  in  controversy  was 
never  patented  upon  either  survey.  If  the  surveyor  of  Jack  land-district  had 
no  authority  to  survej  land  in  Hardeman  county  on  September  28,  1872,  then 
the  appellee's  survey  was  void,  and  the  land  open  to  location  and  survey  when 
the  appellant's  certificate  was  laid  upon  it.  The  act  of  1866,  under  which  the 
court  below  held  that  Benson,  the  surveyor  of  Jack  county,  was  the  lawful 
surveyor  of  Young  county  land-district  at  the  time  the  survey  was  made  for 
the  defendant,  and  was  authorized  to  make  that  survey,  was  entitled  "An  act 
attaching  certain  counties  therein  named  to  the  counties  of  Jack  and  Montague 
for  judicial  and  other  purposes."  The  first  section  provides  that  the  counties 
of  Young,  Throckmorton,  Haskell,  Knox,  Baylor,  and  Archer  shall  be  at- 
tached to  the  county  of  Jack  for  judicial  and  other  purposes.  The  second 
provides  that  the  counties  of  Clay,  Wichita,  Wilbarger,  Hardeman,  and 
Oreer  shall  be  attached  to  the  county  of  Montague  for  judicial  and  other  pur- 
poses. 

It  is  claimed  by  the  appellee  that  the  otlier  purposes  mentioned  in  the  stat- 
ute include  the  survey  of  lands  lying  in  such  attached  counties  by  the  sur- 
veyor of  the  county  to  which  they  are  attached.  We  do  not  think  it  necessary 
for  a  proper  disposition  of  the  present  case  that  this  proposition  should  be 
either  discussed  or  controverted.  Admitting  that  the  expression  "other  pur- 
poses"  includes  the  purpose  of  making  surveys,  what  officer,  under  this  act, 
was  entitled  to  survey  the  land  in  controversy?  The  land  is  admitted  to  lie 
in  the  county  of  Hardeman.  The  act  attaches  the  county  of  Hardeman  to 
Montague  and  not  to  Jack  county  for  judicial  and  other  purposes.  It  must 
follow,  therefore,  upon  the  appellee's  own  construction,  that  the  surveyor  of 
Montague  was  the  officer  who  under  this  act  was  authorized  to  survey  lands 
in  the  county  of  Hardeman.  But  it  is  said  that  Hardeman  county  was  part  of 
Young  land-district,  and  as  such  was,  with  the  balance  of  that  district,  at- 
tached by  this  act  to  the  county  of  Jack.  In  support  of  this  proposition  we 
are  referred  to  articles  8822  and  8854  of  our  Kevised  Statutes,  which  were 
not  in  force  at  the  time  the  rights  of  the  respective  parties  accrued;  but  they 
are,  in  some  respects,  re-enactments  of  the  statutes  of  1860  and  1858  upon 
the  same  subject.  The  first-named  of  these  statutes  provides  that  "any  or- 
ganized county  which  may  fail  or  refuse  to  organize  as  a  separate  land-district, " 
according  to  the  provisions  of  an  act  recited  in  the  caption,  "shall  continue 
to  form  a  part  of  the  land-district  to  which  it  was  formerly  att^QUed  until  it 
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shall  have  complied  with  the  provisions  of  the  aforesaid  act.**  The  second 
required  that  the  surveyor  of  a  county  not  previously  a  separate  land-district 
shall  not  receive  or  file  any  certificate  before  procuring  a  certified  copy  of  all 
Ales»  applications,  and  locations  therein  from  the  surveyor's  office  of  the  land- 
district  to  which  said  county  belongs,  and  file  the  same  in  his  office  for  the 
inspection  of  any  one  interested  therein.  We  cannot  see  what  either  of  these 
provisions  has  to  do  with  J^he  question  under  consideration.  Neither  Young 
nor  Hardeman  county  is  shown  to  have  been  so  situated  as  to  make  these 
provisions  applicable  to  either  of  them  at  any  time  down  to  the  date  when 
the  act  of  1866  took  effect.  But  if  they  had  lost  their  rights  as  separate  land- 
districts,  and  continued  to  form  parts  of  Jack  district,  the  legislature  had  the 
right  to  sever  either  of  them  from  that  district,  and  attach  it  to  another.  At 
the  time  the  act  of  1866  was  passed,  the  boundaries  of  Young  and  Hardeman 
counties  had  been  defined  by  statute,  and  they  were  distinct  from  each  other, 
each  having  900  square  miles  of  territory.  This  territory  was  distinctly  de- 
scribed in  the  statute,  and  could  be  easily  ascertained.  It  is  therefore  a  fair 
interpretation  of  the  act  to  hold  that,  when  the  legislature  said  Young  county, 
it  meant  the  county  thus  defined,  and  not  the  entire  district.  Besides,  in  pass- 
ing the  act,  the  legislature  had  Judicial  purposes  more  particularly  in  view, 
and  it  was  more  likely,  in  such  case,  to  provide  for  counties  than  for  entire 
land-districis.  But  admitting  that  by  Young  county  the  legislature  meant 
not  the  county  proper,  but  the  entire  land-district,  still,  under  well-known 
rules  of  construction,  the  act  attaches  Hardeman  to  Montague  and  not  to 
^aok  county.  Statutes  must  be  construed,  if  possible,  as  to  give  effect  to  all 
their  provisions.  Had  the  act  stopped  with  its  first  section,  and  Young 
<ounty  meant  Young  land-district,  we  might  hold  that  the  entire  district  was 
attached  to  Jack  county.  But,  as  the  act  afterwards  proceeds  to  attach  a 
well-defined  portion  of  Young  district  to  Montague,  to  give  effect  to  both 
provisions  we  must  treat  the  latter  as  an  exception  to  the  first,  and  give  all 
•of  Young  district  to  Jack  county,  except  that  part  laid  off  by  statute  for  the 
county  of  Hardeman,  and  attacli  that  to  Montague.  We  can  conceive  of  no 
construction  that  can  be  given  to  the  statute  which  will  attach  Hardeman 
county  to  Jack  for  surveying  purposes.  The  appellee  contends  that  its  adver- 
sary should  have  shown  that  the  surveyor  of  Montague  county  had  complied 
with  the  law  we  have  recited  as  to  obtaining  maps,  etc.,  of  the  lands  in 
Hardeman.  The  act  of  1858,  making  this  provision,  seems  intended  for  an 
organized  county  newly  formed  into  a  land-district,  which  had  before  formed 
part  of  a  larger  district,  and  not  to  a  county  transferred  from  one  district  to 
another.  But,  if  applicable  to  a  case  like  the  present,  the  presumption  would 
he  that  the  surveyor  had  complied  with  the  law,  and  procured  the  proper  pa- 
pers, and  the  burden  was  on  the  appellee  to  show  to  the  contrary.  We 
think  that,  at  the  time  the  appellee's  certificate  was  located  and  surveyed, 
this  duty  could  not  have  been  performed  by  the  surveyor  of  Jack  county,  and 
the  location  and  survey  were  void. 

It  is  claimed  that  this  officer  was  at  least  the  defaoto  surveyor  of  Harde- 
man county.  But  to  make  one  a  de  facto  officer,  he  must  have  some  color- 
able right  to  the  office,— some  appearance  of  right  which  would  lead  the  pub- 
lic, without  inquiry,  to  suppose  him  to  be  the  officer  he  assumes  to  be. 
Fianno-Texan  Land  Co.  v.  Laigle,  69  Tex.  344;  State  v.  Carroll,  38  Conn. 
449.  Thus,  had  the  statute  made  the  surveyor  of  Jack  county  the  surveyor 
•of  Hardeman  also,  and  the  person  claiming  to  exercise  that  ofiice  had  been 
generally  recognized  and  reputed  to  be  the  surveyor  of  Jack  county,  and  his 
seta  as  such  had  been  acquiesced  in  by  the  public  upon  that  supposition »  he 
would  have  been  the  de  facto  surveyor,  though  his  election  had  been  irregu- 
lar, or  he  had  failed  to  take  the  oath  of  ofiice,  or  the  law  under  which  the  elec- 
tion was  held  should  afterwards  be  declared  unconstitutional.  But  when 
there  was  upon  the  statute  book  a  law  declaiing  that  this  officer  should  not 
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make  surveys  in  Hardeman  county,  or,  what  was  equivalent  thereto,  that  an- 
other officer  was  alone  authorized  so  to  do,  no  usurpation  of  that  authority  by 
the  surveyor  of  Jack  county  in  the  teeth  of  the  statute,  which  the  public  was 
bound  to  know,  could,  though  generally  acquiesced  in,  give  him  the  character 
of  a  de  facto  surveyor  of  Hardeman  county.  Nor  could  the  sanction  of  the 
general  land-office  validate  his  acts.  The  commissioner  had  no  power  pro- 
spectively to  authorize  his  making  the  surveys,  and  it  follows,  of  course,  that 
he  could  not  give  effect  to  them  by  a  subsequent  ratification.  The  power  to 
ratify  Implies  the  power  to  authorize.  It  is  doing  retrospectively  what  might 
have  been  done  in  advance  of  the  performance  of  the  act.  Morris  v.  States 
62  Tex.  741.  The  legislature  could  validate  the  surveys,  and  issue  the  pat- 
ents upon  them,  because  it  had  power  at  that  time  to  grant  the  land  to  the 
owners  of  the  certificate,  no  matter  how  illegally  the  surveying  might  have 
been  done.  But  it  could  not  ratify  so  as  to  interfere  with  the  rights  of  other 
parties  to  the  land  accruing  previous  to  the  passage  of  the  act  by  which  the 
ratification  was  effected.  Wright  v.  Hawkins,  28  Tex.  452.  It  made  no  at- 
tempt to  do  this;  but,  on  the  contrary^  expressly  saved  the  rights  of  all  such 
parties,  of  whom  the  appellant  was  one.  The  fact  that  such  an  act  was  passed 
is,  however,  significant.  It  was  equivalent  to  a  legislative  declaration  that 
the  surveys  were  not  made  in  accordance  with  law,  and  hence  needed  an  act 
of  the  legislature  to  make  them  valid. 

We  think  the  court  below  erred  in  rendering  judgment  for  the  appellees, 
and  for  this  error  the  judgment  will  be  reversed,  and  here  rendered  for  the 
appellant  for  a  recovery  of  the  land  in  controversy,  and  of  the  costs  of  this  and 
the  lower  court. 


Stephens  and  others  o.  Shaw  and  others.  •  -, 

{Supreme  Qnai  cf  Texat.    May  10, 1887.) 

1.  Hubbaud  akd  Wifb— Sspasatb  Bbtat»—Co»veta»c»— Community  Pboperty. 

A  married  woman,  being  entitled  to  an  interest,  as  separate  estate,  in  the  com^ 
munity  real  estate  left  by  fier  mother,  relinquished  it  to  her  brother  by  a  writing 
which  she  signed,  but  did  not  acknowledge,  and  to  which  her  husband  was  not  a 
party.  Held,  that  the  interest  inherited  by  a  married  woman  from  the  community 
estate  of  her  deceased  father  or  mother  is  not  an  exception  to  the  Texas  statute  that 
allows  a  married  woman's  separate  estate  to  be  conveyed  only  by  the  joint  deed 
of  husband  and  wife,  accompanied  by  a  certificate  of  the  privy  examination  Bad 
acknowledgment  of  the  wife.  The  relinquishment  does  not  bar  her  claim  to  the 
interest  inherited  from  her  mother,  but  she  must  account  for  the  money  which  she 
received  as  the  consideration  for  executing  the  relinquishment. 

2.  Bamb— Family  Scitlbmxiit. 

Nor  can  the  relinquishment  be  upheld  as  a  fiimily  settlement.  It  is  a  rule  of  eq- 
uity that,  in  the  absence  of  fraud,  a  family  settlement  will  be  upheld ;  but  this  im- 
plies that  the  settlement  sought  to  be  maintained  in  force  must  be  one  which  the 
party  executing  it  was  capable  of  making  in  the  mode  in  which  it  was  actually  exe- 
cuted. The  rule  cannot  be  applied  where  its  effect  would  be  to  abrogate  the  stat- 
ute which  directs  the  manner  in  which  a  married  woman  can  convey  her  title  ta 
real  estate. 

Appeal  from  Johnson  county. 

C.  W.  Jordan,  for  appellants.    Broum,  Ramsey  A  Crane,  for  appellees, 

Gainbs,  J.  The  property  in  controversy  in  this  suit  belonged  to  the  com- 
munity estate  of  Joseph  Shaw  and  Sallie  Shaw,  who  were  husband  and  wife. 
Sallie  Shaw  died  in  July,  1877,  leaving  her  husband  surviving,  and  the  fol- 
lowing-named children:  Zdphia  Stephens,  Kancy  Dunn,  James  M.  Shaw,  and 
Hugh  Shaw.  She  also  left  surviving  her  Joanna  Walker,  James  Walker,  and 
Sarah  D.  Anderson,  her  grandchildren,  and  the  following  named  great-grand* 
children:  Augustus  Beynolds,  Allie  Beynolds,  and  Emma  Reynolds.    All 
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the  grandchildren  and  great-grandchildren  above  named  were  descendants  of 
a  daughter  of  Sallie  Shaw,  wliosp  death  preceded  that  of  her  mother. 

This  suit  was  instituted  by  Zelphia  Stephens  and  her  husband,  G.  W. 
Stephens,  Joanna  Walker,  James  Walker,  Sarah  Anderson  and  her  husband, 
A.  D.  Anderson,  and  by  Augustus,  Allie,  and  Emma  Reynolds,  as  minors 
suing  by  next  friends,  against  Nancy  Dunn,  James  M.  Shaw,  and  Hugh 
Shaw,  to  recover  certain  interests  in  the  property  described  in  the  petition. 
Zelphia  Stephens  claimed  one-fifth  of  her  mother's  interest,  or  one-tenth  of 
the  whole,  and  the  other  plaintiffs  who  were  grandchildren  of  Sallie  Shaw 
claimed  each  one-fourth  of  one-fifth  of  the  grandmother's  interest,  and  the 
great-grandchildren  each  one-third  of  one-fourth  of  one-fifth  of  the  same. 

The  suit  was  brought  and  was  tried  in  the  court  below  before  the  decision 
of  this  court  in  the  case  of  Burgess  t.  Hargrove,  64  Tex.  110,  which  held 
that,  upon  the  death  of  the  husband  or  wife,  the  descendants  of  such  dece- 
dent, other  than  the  children,  inherited  no  part  of  the  community  estate. 
Upon  the  trial  the  attorneys  of  all  parties,  and  the  court,  proceeded  upon 
the  theory  that  the  grandchildren  and  great-grandchildren  were  entitled  to 
the  share  which  would  have  descended  to  the  deceased  daughter  if  she  had 
been  living  at  the  death  of  her  mother.  It  is  now  clear  that  they  have 
no  interest  in  the  property  as  heirs  of  Sallie  Shaw,  and  can  in  no  event  re* 
cover.  It  is  therefore  unnecessary  to  consider  whether  any  error  has  been 
committed  as  to  any  of  the  appellants  except  Mrs.  Stephens.  She  is  the  only 
party  complaining  of  the  judgment  whoiias  any  interest  in  the  property  sued 
for,  and  her  case  will  alone  be  considered. 

The  plaintiffs  set  up  no  claim  to  any  share  of  the  father's  interest  in  the 
estate.  How  defendants  became  entitled  to  his  entire  half  of  the  property 
does  not  appear  in  the  record.  As  against  Mrs.  Stephens,  defendants  alleged 
that  in  1878  their  father  paid  her  about  $1,100  in  full  of  her  interest  in  her 
mother's  estate;  that  this  was  the  full  value  of  that  interest;  and  that,  at  the 
time  of  the  settlement,  she  executed  and  delivered  to  him  a  receipt  acknowl- 
edging the  payment  of  the  money  in  satisfaction  of  her  claim,  and  *' releasing 
and  relinquishing  all  of  her  right,  title,  and  interest  in  and  to  the  said  estate" 
to  her  father.  This  instrument  was  signed  by  the  Vtrife  alone,  and  not  ac- 
knowledged. If  the  husband  had  joined  in  it,  and  it  had  been  acknowledged 
by  the  wife,  as  the  statute  requires  for  the  conveyance  of  real  estate  belong- 
ing to  married  women,  it  would  have  been,  to  all  intents  and  purposes,  a 
conveyance  of  her  interest  to  her  father,  and  could  only  have  been  set  aside 
by  proof  of  fraud  on  the  part  of  the  grantee.  But  with  every  disposition  ta 
uphold  an  adjustment  of  this  character  as  a  family  settlement,  under  well-estab- 
lished principles  of  law  we  can  neither  hold  that  this  instrument  operated  as 
a  conveyance,  or  that  the  payment  of  the  money,  under  the  circumstances, 
was  an  extinguishment  of  Mrs.  Stephens'  interest  in  the  estate.  Her  claim 
was  not  a  mere  right  to  a  sum  of  money  equal  to  a  certain  part  of  the  value 
of  the  property  left  by  her  mother,  but  it  was  a  title  in  fee-simple,  either 
legal  or  equitable,  in  an  undivided  interest  in  the  property  itself.  The  prop- 
erty in  question  is  real  estate,  and  her  interest  in  it  is  her  separate  property, 
and  there  is  nothing  in  our  laws  which  makes  an  interest  inherited  by  a  mar- 
ried woman  from  the  community  estate  of  her  deceased  father  or  mother  an 
exception  to  the  rule  of  the  statute  that  a  married  woman's  separate  estate 
can  only  be  conveyed  by  the  joint  deed  of  the  husband  and  wife,  accompanied 
with  a  certificate  of  the  privy  examination  and  acknowledgment  of  the  wife. 
The  instrument  in  question,  therefore,  did  not  operate  as  a  conveyance  of 
Mrs.  Stephens'  interest  in  the  property. 

If  the  showing  made  by  Joseph  Shaw  had  disclosed  a  community  estate 
consisting  both  of  lands  and  of  money,  and  if  the  daughter  had  accepted  a 
part  or  the  whole  of  the  money  as  her  portion,  this  might  probably  have  been 
treated  as  a  partition  not  required  under  our  decisions  to  be  in  writing,  and 
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SB  such  might  have  been  held  a  final  adjustment  of  her  rights.  But  such  is 
not  the  case  disclosed  by  the  record,  and  we  are  not  called  upon  to  determine 
that  question. 

It  is  a  rule  of  equity  that  in  the  absence  of  fraud,  and  of  a  failure  to  make 
a  fair  disclosure  on  the  part  of  the  party  who  has  obtained  an  advantage  in  a 
family  settlement,  such  a  transaction  will  be  upheld;  but  this  implies  that 
the  party  against  whom  the  settlement  is  sought  to  be  maintained  in  force 
must  be  one  which  such  party  was  capable  of  making  in  the  mode  in  which 
it  was  actually  executed.  The  rule  cannot  be  applied  where  its  effect  would 
be  to  abrogate  the  statute  which  directs  the  manner,  and  the  only  manner,  by 
which  a  miarried  woman  can  convey  her  title  to  real  estate. 

We  are  of  opinion,  therefore,  that  the  appellant  Zelphia  Stephens  was  not  oon* 
eluded  as  to  her  rights  in  the  property  in  controversy  by  the  payment  made  to 
her  by  her  father.  But  we  think,  however,  that  Mrs.  Stephens  cannot  recover 
her  interest  in  the  estate  of  her  mother  without  accounting  to  those  who  have 
become  entitled  to  the  father's  interest  for  the  money  which  she  received  in 
the  settlement  with  him,  with  the  interest  thereon.  Burleson  v.  BurlesoUt  28 
Tex.  883. 

The  charge  of  the  court  was  not  in  accordance  with  the  law  as  stated  in 
this  opinion,  and  is  assigned  as  error.  The  judgment  will  accordingly  be  re- 
versed. The  other  questions  raised  by  the  assignment  of  error  will  not  likely 
arise  upon  another  trial,  and  therefore  will  not  be  considered.  Many  of  them 
relate  to  the  claims  of  the  appellants,  who  were  grandchildren  of  Sallie  Shaw, 
who,  as  we  have  seen,  have  no  rights  in  the  property  in  controversy. 

For  the  errors  pointed  out  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 


BoHRBOUGH  and  others  v,  Lbofold  and  others. 
iaupreme  Oowi  (if  Texat.    May  10,  1887.) 

1.  ATtAGHHSHT— BoUD— SUFFIOISVCT. 

Plalntifi  obtained  a  writ  of  sequestration  against  the  property  of  defendant,  and 
ezecnted  the  bond  ret^uired  by  the  Texas  statute,  making  it  payable  to  certain 
named  parties,  but  without  describing  them  as  defendants,  though  they  were  in 
fact  such.  The  bond  also  recited  that  it  wsb  upon  condition  that  plaintiff  should 
"pay  to  the  defendants  all  such  damages,"  etc.,  without  stating  who  the  defendants 
were.  Held,  that  this  was  not  a  sufficient  bond  under  the  statute  which  requires 
that  it  shall  be  payable  to  the  defendants  in  the  action. 
8.  Sale— Prato— Inkocbnt  Purchaser. 

The  owner  who  is  Induced  by  fraud  to  part  with  the  possession,  and  not  the  title, 
of  his  goods,  may  recover  them  even  from  one  who  has  paid  value  for  them  without 
notice  of  the  owner's  right;  but  if  the  owner  be  inducea  to  sell  the  goods,  parting 
with  the  title  as  well  as  possession,  b^  the  fraud  of  another,  he  cannot  recover  thern 
from  a  bona  fide  purchaser  for  value,  into  whose  hands  they  passed  from  the  fraud- 
ulent vendee. 

Appeal  from  (irayson  county. 

Bryant  cfe  Dillard  and  Hare  A  Head,  for  appellants.  W.  W.  Wilkins  and 
Woods  <&  Cunningham,  for  appellees. 

Gaines,  J.  We  think  the  court  erred  in  overruling  the  motion  to  quash 
the  writ  of  sequestration  on  the  ground  of  the  insufficiency  of  the  bond.  In 
JSchrimp/Y.  McArdle,  V6  Tex.  368,  an  attachment  bond  very  similar  to  the 
one  before  us  was  held  defective  because  it  did  "not  correctly  describe  the 
parties  or  the  suit."  It  is  said  by  a  recent  text  writer  that  the  plaintiff  in  an 
attacliraent  bond  "should  insert  what  is  necessary  to  identify  the  bond  with 
the  suit."  Wap.  Attachra.  118.  The  writ  of  sequestration  takes  the  prop- 
erty from  the  party  in  possession,  to  be  held,  if  not  replevied,  during  the 
pendency  of  the  action,  as  is  the  case  with  the  writ  of  attachment.  The  rem- 
edies are  equally  stringent,  and  no  reason  is  seen  why  the  same  strictness 
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should  not  apply  to  the  procedure  in  the  one  case  as  in  the  other.  In  the- 
bond  under  consideration  the  title  of  the  suit  is  defectively  stated  in  the  mar* 
gin.  The  name  of  the  plaintiff's  firm  is  given,  but  the  place  for  the  names  of 
the  defendants  is  left  blank.  The  bond  is  made  payable  to  J.  E.  Rohrbough 
and  I.  Pranklin,  without  describing  them  as  defendants;  but  is  conditioned 
that  plaintiffs  "will  pay  to  the  defendants  in  said  suit  all  such  damages/' 
etc.,  without  stating  who  the  defendants  are.  This  gives  rise  to  the  conject- 
ure that  Rohrbough  and  Franklin  are  the  defendants,  but  the  fact  does  not 
dearly  appear  from  the  face  of  the  bond.  Tested  by  itself,  the  bond  does  not 
identify  the  suit,  and  fails  to  show  that  it  complies  with  the  statute  in  the- 
essential  requirement  that  it  must  be  made  payable  to  the  defendants. 

It  Is  complained,  also,  that  the  court  erred  in  admitting  the  testimony  of 
defendant  Franklin,  as  to  an  agreement  made  by  him  with  Leon  and  H.  Blum 
immediately  after  he  executed  the  assignment,  by  which  the  latter  promised  to 
buy  the  goods  if  practicable,  and,  after  getting  their  money  out  of  them,  to 
let  him  continue  business  with  goods  in  their  name,  he  receiving  the  profits. 
This  occurred  very  shortly  after  the  purchase  from  plaintiffs,  and  tended  to. 
show  that  such  an  arrangement  may  have  been  contemplated  by  Franklin  at 
the  time  he  purchased,  and  thereby  tended  to  establish  plaintiff's  aUegations 
of  fraud  and  misrepresentation.  For  this  purpose  the  testimony  was  ad- 
missible. O'Neal  V.  WilVs  Point  Bank,  2  S.  W.  Rep.  764.  The  court  gave 
a  special  instruction  upon  this  evidence,  so  that  the  jury  could  not  have  mis- 
construed the  puipoee  of  its  introduction. 

The  seventh  and  fourteenth  assignments  of  error  raise  the  question  whether 
the  plaintiffs  could  recover  the  goods  of  the  assignee,  Rohrbough,  although 
they  may  have  been  obt^ned  by  misrepresentation.  The  rule  is  that  an 
owner  who  is  induced  by  fraud  to  part  with  the  possession — and  not  the  title— 
of  his  goods,  may  recover  them  even  from  one  who  has  paid  value  for  them, 
without  notice  of  his  right.  But,  if  he  be  so  induced  to  sell  his  personal, 
property  to  another,  by  proving  the  fraud,  he  may  recover  of  his  vendee,  and 
of  any  one  holding  under  him,  save  a  bona  flde  purchaser  for  a  valuable  con- 
sideration. But  in  this  case,  Rohrbough  merely  held  the  goods  under  a  deed 
of  assignment  made  for  the  benefit  of  creditors,  and  occupies  no  better  ground. 
than  his  assignor.  That  such  an  assignee  is  not  a  bona  flde  purchaser  Is. 
well  established  by  the  authority  of  adjudicated  cases. 

The  eighth  assignment  of  error  is  not  sustained  by  the  record,  and  is  not 
well  taken.  The  court,  in  the  first  paragraph  of  the  charge,  very  fully  and 
correctly  instructed  the  jury  as  to  what  facts  would  entitle  plaintiff  to  re- 
cover, and,  among  other  things,  told  them,  in  effect,  that  Franklin  must 
have  known  that  the  representations  made  by  him  were  false;  that  they  must 
have  been  such  as  would  have  induced  a  prudent  man  to  make  the  sale,  and 
must  in  fact  have  led  to  its  consummation.  The  instruction  relied  upon  to 
support  this  assignment  was,  in  substance,  that,  if  the  sale  was  not  effected 
through  the  false  representations  of  Franklin,  defendant  Rohrbough  was  en- 
titled to  a  verdict.  If  counsel,  in  view  of  the  entire  charge,  had  desired  further 
instructions  to  the  effect  that,  unless  the  representations  were  known  to 
Franklin  to  be  false,  plaintiffs  could  not  recover  against  Rohrbough,  they 
should  have  asked  them. 

Tenth  assignment  of  error  is  that  "the  court  erred  in  his  second  charge  to 
the  jury,  in  telling  them  that  there  must  be  a  delivery  of  the  goods  to  Frank- 
lin, before  the  sale  would  be  completed,  without  explaining  to  them  what 
would  constitute  a  delivery,  and  leaving  them  to  draw  their  own  inference 
in  this  behalf."  The  eleventh  and  twelfth  assignments  complain  of  the  re- 
fusal of  the  following  instructions  asked  by  defendants :  "(1)  The  court  in- 
structs yon  that  if  you  believe  from  the  evidence  that  if  a  part  of  the  goods 
were  sold  by  Salinger  to  Franklin  prior  to  any  representations,  and  that  the 
goods  were  selected  and  set  apart  for  Franklin,  and  merely  held  foe  shipment. 
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because  Franklin  ordered  them  to  hold  the  goods  until  he  could  inspect  them, 
then  yoQ  are  Instructed  that  the  sale,  as  to  those  goods,  was  complete,  and 
that  no  subsequent  representations  of  Franklin  would  enable  Leopold  to  re- 
scind the  trade  as  to  those  goods;  and,  if  you  find  that  the  sale  was  made  in 
the  manner  above  stated,  jou  will  find  for  J.  E.  Bohrbough  as  to  those  goods. 
(2)  If  you  believe  from  the  evidence  that  all  the  goods  were  set  apiot  for 
Franklin,  and  the  terms  and  prices  agreed  upon  before  said  representations 
were  made,  then  you  are  instructed  that  the  sale  was  complete,  and  no  subse- 
quent representations  of  Franklin  would  entitle  plaintiffs  to  rescind  the  con- 
tract." 

These  three  assignments  will  be  considered  together.  The  evidence  showed 
that  Franklin  at  his  place  of  business,  in  Denison,  Texas,  gave  one  Salinger, 
a  traveling  salesman  of  plaintiffs,  who  were  merchants  In  Chicago,  an  order 
on  them  for  about  $1,200  worth  of  goods  some  two  weeks  before  the  sale  in 
controversy  was  effected.  They  sent  Franklin  an  invoice  of  the  goods,  bat 
did  not  ship  them.  Finding  that  some  of  the  goods  were  not  what  he  had  or- 
dered, he,  as  he  testified,  telegraphed  plaintiffs  not  to  ship.  One  of  the  plain- 
tiffs testified  that  the  goods  were  not  sent  because  they  knew  nothing  of  Frank- 
lin^s  commercial  standing.  The  fact  that  the  goods  had  not  been  shipped 
when  the  invoice  reached  Denison  tends  strongly  to  show  that  this  testimony 
was  true.  At  all  events,  the  sale  was  not  consummated  as  to  these  goods 
until  Franklin  went  to  Chicago.  He  then  agreed  to  take  these  goods,  and 
selected  others  of  the  value  of  about  $400,  when  Henry  Leopold,  one  of  plain- 
tiffs, took  him  into  his  counting-room,  and  asked  him  for  a  statement.  He 
then  made  a  statement  which  plaintiffs  allege  to  be  false,  and  upon  the  faith 
of  this  they  shipped  the  goods.  Henry  Leopold  further  testified,  in  effect, 
that  they  never  intended  to  deliver  the  goods  until  Franklin  made. a  satis- 
factory showing  of  his  financial  condition.  In  this  he  is  substantially  cor- 
roborated by  Solomon,  the  book-keeper  and  confidential  clerk  of  the  firm. 
This  is  not  contradicted  by  Franklin.  He  testified  that  the  goods  were  se- 
lected and  set  apart  at  prices  agreed  upon,  including  those  previously  invoiced; 
but  admits  that  he  was  taken  into  the  counting-room  immediately,  and  asked 
for  a  statement,  and  that  he  finally  gave  one  before  the  interview  was  ended. 
The  sale  could  not  have  been  consummated  until  both  parties  agreed  that  he 
should  take  the  goods.  The  minds  of  both  must  have  concurred  in  this  final 
conclusion.  That  plaintiffs  did  not  concur  is  evident  from  their  testimony. 
Franklin  testified  to  no  fact  showing  that  this  was  not  true,  however  he  may 
have  understood  the  transaction  itself.  The  fact  that  he  was  permitted  to 
select  the  goods,  that  the  price  was  agreed  upon,  and  that  they  were  set  apart, — 
and  his  testimony  does  not  go  beyond  this, — are  not  at  all  inconsistent  with 
the  testimony  of  Leopold  and  of  Solomon  that  they  did  not  intend  to  consum- 
mate the  transaction  until  satisfied  of  his  commercial  standing.  The  evi- 
dence of  plaintiffs  upon  this  point  is  supported  by  the  circumstances  of  the 
case.  They  had  never  dealt  with  Franklin  before,  he  was  unknown  to  them, 
and  they  had  evidently  withheld  for  a  time  a  shipment  upon  his  order  for  no 
other  reason  than  that  they  were  not  satisfied  as  to  his  financial  condition. 
Under  this  state  of  &cts,  we  take  it  as  incontrovertibly  trne  that  the  sale  was 
not  complete  when  the  representations  were  made,  and  that  there  was  no  evi- 
dence which  would  have  warranted  the  Jury  in  finding  otherwise.  Under  this 
state  of  case,  if  there  be  error  in  the  charge,  it  could  not  have  operated  to  the 
prejudice  of  defendants,  and  is  therefore  not  a  ground  for  a  reversal  of  the 
Judgliient.  It  will  be  seen  from  what  we  have  Just  said  that  the  selection  and 
setting  apart  of  the  goods,  and  the  agreement  as  to  the  price,  did  not  consum- 
mate the  sale,  unless  both  parties  so  intended.  Therefore  the  instructions  to 
that  effect  asked  by  defendants  were  properly  refused.  No  additional  charges 
upon  that  point  in  the  case  were  demanded  by  the  evidence. 

The  thirteenth  assignment  is,  in  substance,  that  the  court  erred  in  refusing 
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a  special  instruction  asked  by  defendants  to  the  effect  that  the  plfdntiffs  must 
have  established  their  allegations  of  fraud  by  clear  proof  before  the  jury  could 
find  against  defendant  Rohrbough.  It  is  sometimes  said  in  the  books  that 
fraud  must  be  clearly  proved;  but,  in  order  to  show  that  the  proposition  con- 
tained in  the  instruction  is  misleading  as  to  the  case  made  in  the  court  below, 
we  need  only  refer  to  the  sole  authority  from  our  own  state  cited  in  support 
of  the  assignment.    See  Sparks  v.  Dawson^  47  Tex.  188. 

The  evidence  was  amply  sufiSlcient  to  sustain  the  verdict,  and  we  find  no 
error  in. the  proceedings  except  in  the  overruling  of  the  motion  to  quash  the 
writ  of  sequestration,  and  in  giving  judgment  against  the  sureties  upon  de« 
fendants'  replevy  bond.  These  sureties  having  appealed,  they  are  entitled  to 
have  the  judgment  set  aside  as  to  them.  This,  however,  does  not  work  a  re- 
versal as  to  the  original  defendants.    Cheatham  v.  Riddle,  8  Tex.  162. 

The  judgment  will  accordingly  be  affirmed  as  to  the  appellant  Rohrbough, 
and  reversed  and  dismissed  as  to  appellants  Schneider  and  Levy,  appellees 
being  adjudged  to  pay  the  costs  of  this  appeal. 


BOBKN  «.  State.^ 
{Oouii  €f  Appeals  qf  Texas,    February  2, 1887.) 

1.  LabCKKT— THDICTMBN'r— OWNEBSHIP— Two  OOUNTS. 

Indictmeiit  for  larceny  contains  two  counts;  the  first  allegiug  the  ownership  in 
some  person  unknown,  and  the  second  that  the  owner  was  one  8.  The  evidence 
showing  that  the  name  of  the  owner  was  known,  operates  to  defeat  a  conviction  un- 
der the  first  count,  wherefore  the  trial  court  shoula  have  confined  the  charge  to  the 
second  count. 

2.  Same — CJonviction  ukdeb  Second  Count. 

The  first  count  being  eliminated,  the  legality  of  a  conviction  under  the  second 
count  will  depend,  first,  npon  the  sufficiency  of  the  indictment  in  the  second  count 
to  charge  the  offense. 
8.  Same— SuFFiciENCT  of  Coumt. 

It  was  not  essential  to  the  sufficiency  of  the  second  count,  as  an  indictment,  that 
it  should  show  by  conjunctive  words  the  accaised  named  in  the  two  counts  to  be  the 
same  person,  and  the  stolen  property  described  in  the  two  counts  to  be  the  same 
property.    See  the  opinion  on  the  question. 

4.  Sake— GsHEBAL  VBUDicrr  of  Guilty. 

Both  counts  in  the  indictment  in  this  case  being  sufficient-  in  themselves  to  charge 
the  ofiense,  that  which  is  supported  by  the  evidence  will  support  a  general  verdict 
of  guilty. 

5.  Cbiminal  PBAcmcB— New  Tbial— Disqualified  Jusob. 

One  of  the  qualifications  for  jury  service  is  that  the  proposed  juror  is  a  freeholder 
in  the  state,  and  a  householder  in  the  county  of  the  forum.  In  this  case  a  juror 
qualified  himself  on  his  voir  dire,  but,  after  the  trial  and  conviction,  it  was  discov- 
ered that  he  was  neither  a  freeholder  in  the  state,  nor  a  householder  in  the  county, 
and  this  disqualification  was  set  up  as  a  ground  for  new  trial.  Held  that,  in  refus- 
ing the  new  trial,  the  trial  court  erred. 

6.  Sahb— Ohabge  of  Court— Aooomplice  Testimony. 

See  the  opinion  inextenso  for  circumstances  under  which,  upon  atrial  for  larceny, 
the  charge  of  the  court  should  have  instructed  the  jury  upon  the  law  governing  ac- 
complices' testimony. 

7.  Labcent— BviDEMCB— Bbaitds. 

The  brand  of  the  party  from  whom  the  defendant  claimed  to  have  obtained  the 
allied  stolen  animal  was  proved  to  be  a  horizontal  *'  11.*'  The  brand  on  the  ani- 
mal was  proved  to  be  a  perpendicular  *'  11."  The  defense  ofTered  evidence  to  the 
effect  thai  mistakes  in  the  manner  of  applying  the  brand  were  frequently  made  by 
stock-men.    Heldt  that  the  exclusion  ox  the  proof  was  error. 

Appeal  from  district  court,  Ellis  county. 

The  opinion  sufficiently  discloses  the  case.    The  penalty  assessed  was  a 
term  of  five  years  in  the  penitentiary. 
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A.  A.  Kemhle  and  B,  P.  Anderson^  for  the  appellant. 

The  first  count  in  the  indictment  charges  the  animal  to  be  an  estraj,  and 
its  owner  unknown.  The  second  count  charges  the  ownership  in  A.  Staton. 
If  two  counts  in  an  indictment  be  repugnant,  both  are  bad.  1  Bish.  Crim. 
Proc.  (3d  Ed.)  §  431. 

Every  count  m  an  indictment  must  show  directly  or  by  reference  that  the- 
same  pei-son  is  charged.  Th^  same  rule  applies,  in  larceny  cases,  to  the  prop- 
erty alleged  to  have  been  taken.    1  Bish.  Crim.  Proc.  §  431. 

The  evidence  tending  to  implicate  the  witness  Gartin  as  an  accomplice,  and 
his  evidence  being  unsupported  by  other  testimony,  the  court  should  have 
charged  the  law  with  respect  to  the  corroboration  of  an  accomplice  witness. 
Code  Crim.  Proc.  art.  741;  Welsh  v.  State,  3  Tex.  App.  413;  Wells  v.  State,  4 
Tex.  App.  20. 

The  service  on  the  panel  of  a  disqualified  juror,  if  his  disqualification  was 
unknown  to  the  accused,  wiU  vitiate  a  verdict  of  conviction.  Lester  v.  State^ . 
2  Tex.  App.  432;  Setoell  v.  State^  15  Tex.  App.  57. 

Asst,  Atty.  Gen.  Burts,  for  the  State. 

Hurt,  J.  This  was  a  conviction  for  the  theft  of  a  steer  under  an  indict- 
ment containing  two  counts.  The  first  charges  that  the  animal  was  an  estray* 
and  that  the  owner  was  unknown;  the  second,  that  it  was  the  property  of  A. 
Staton.  The  first  count  is  conceded  to  be  good,  but  it  is  urged  that  no  con- 
viction can  be  had  upon  it,  for  the  reason  that  the  proof  shows  that  the  name 
of  the  owner  teas  known  to  the  grand  jury,  and  hence  there  is  a  variance  be- 
tween the  allegation  and  the  proof  under  it.  From  this  well-taken  position, 
the  appellant  proceeds  to  argue  that  a  conviction  must  be  had,  if  at  all,  upon* 
the  second  count  alone.  This  position  we  think  is  also  correct.  This  being 
80,  the  trial  judge  should  have  confined  his  charge  to  the  second  count,  treat- 
ing the  case  in  his  charge  as  though  it  were  the  only  count  in  the  indictment, 
that  count  alleging  the  ownership  to  be  in  A.  Staton .  Jorasco  v.  State,  6  Tex.. 
App.  238. 

It  is  further  contended  that,  since  no  legal  conviction  can  be  had  under 
the  first  count,  if  the  second  count  is  in  itself  defective,  the  conviction  is 
wrong,  because  wanting  in  proper  allegations.  This  is  correct  reasoning; 
and  the  question  for  this  court  to  consider  is  that  arising  upon  the  sufiiciency 
of  the  second  count. 

One  ground  of  objection  is  that  the  Eugene  Boren  named  in  the  first  count 
is  not  alleged  in  the  second  count  to  be  the  identical  Eugene  Boren  named  in 
the  first,  contending  that  the  descriptive  words  "the  said'*  should  precede  the 
name  Eugene  Boren  in  the  second  count.  The  same  objection  is  urged  to  the 
description  of  the  steer  in  the  second  count.  In  short,  that  it  is  not  made  to 
appear  from  the  allegations  in  the  second  count  that  the  accused,  and  the 
property  alleged  to  have  been  stolen,  in  the  first  count,  are  identically  the  same- 
as  in  the  second  count.  Eugene  Boren  is  the  name  of  the  accused  in  the  first 
and  second  counts.  A  steer  is  the.  property  alleged  to  have  been  stolen  in 
both  counts.  By  presumption  they  ate  the  same.  But  let  us  refer  to  the 
principles  governing  counts. 

"The  word  '  count  *  is  used  when,  in  one  finding  by  the  grand  Jury,  the  es- 
sential parts  of  two  or  more  separate  indictments,  for  crimes  apparently  dis- 
tinct, are  combined;  the  allegations  for  each  being  termed  a  <  count,'  and  the 
whole  an  <  indictment.'  And  an  indictment  in  several  counts,  therefore,  is  a 
collection  of  several  bills  against  the  same  defendant  for  offenses  whicb  on 
their  face  appear  distinct,  under  one  caption,  and  found  and  indorsed  col- 
lectively as  true  by  the  grand  jury.  The  object  is  what  it  appears  to  be;, 
namely,  in  fact  to  charge  the  defendant  with  the  distinct  offenses,  under  the 
idea  that  the  court  may,  as  often  as  it  will,  allow  them  to  be  tried  together, 
thus  averting  from  both  parties  the  burden  of  two  or  more  trials;  or,  in  an* 
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other  class  of  cases,  to  vary  what  is  meant  to  be  the  one  accusation,  so  as,  at 
the  trial,  to  avoid  an  acquittal  by  any  unforeseen  lack  of  harmony  between 
allegation  and  proofs,  or  a  legal  doubt  as  to  what  form  of  charge  the  court 
will  approve."  1  Bish.  Crim,  Proc.  421,  422.  And:  "On  the  face  of  the  in- 
dictment, therefore,  every  separate  count  should  charge  the  defendant  as  if  he 
had  committed  a  distinct  offense,  becaase  it  is  upon,  the  principle  of  joinder  of 
offenses  that  the  joinder  of  counts  is  admitted."    Id.  426. 

If,  therefore,  each  count  is  to  be  considered  as  charging  a  distinct  offense, 
we  must  look  to  its  allegations  to  determine  its  sufficiency,  just  as  though  it 
was  the  only  count  in  the  indictment;  and,  when  thus  tested  and  found  suf- 
fldent,  we  need  look  no  further;  but,  if  not  sufficient  upon  its  face,  we  may 
then  look  to  the  preceding  count  or  counts  for  auxiliary  allegations  to  supply 
its  defects. 

It  is  objected  to  the  second  count  that  it  does  not,  and  should  have,  alleged 
that  **the  said  Eugene  Boren  did,"  etc.;  thus  showing  the  accused  in  both 
counts  to  be  the  same  person.  This  is  unnecessary,  because,  upon  its  face, 
the  second  count  is  sufficient,  as  regards  the  accused  and  also  the  steer. 

The  illustration  given  by  appellant  in  his  brief  is  not  in  point:  "The  first 
count  charged  an  assault  on  Esther  Richards,  an  infant  above  the  age  of  ten 
and  under  the  age  of  twelve  years;  and  the  second  count  charged,  in  a  differ- 
ent form,  an  attempt  to  have  carnal  knowl^^e  of  the  said  Esther  Richards. 
This  reference  was  held  not  to  carry  with  it  m  allegation  that  she  was  <  an  in- 
font  above  the  age  of  ten  and  under  the  age  of  twelve  years.'"  By  reference 
to  the  case  from  which  the  illustration  is  drawn,  it  will  be  found  that  it  was 
essential,  to  constitute  the  offense,  that  the  female  be  alleged  and  found  to  be 
over  the  age  of  10  and  under  the  age  of  12  years.  State  v.  Lyon,  17  Wis.  245 ; 
neg.  V.  Martin,  9  Car.  &  P.  213,  215,  38  E.  C.  L.  87;  State  v.  McAllister, 
26  Me.  874.  In  the  case  under  our  consideration  the  age  and  description  of 
the  accused,  as  well  as  the  description  of  the  steer,  is  wholly  immaterial.  We 
have  not  found,  nor  do  we  think  a  case  can  be  found,  in  which  it  is  held  that 
it  is  required  that  the  second  count  should  state,  except  by  using  the  same 
name,  that  the  accused  in  both  counts  is  the  same  person.  If,  however,  the 
description  of  the  person,  such  as  age  or  condition,  is  material  to  the  descrip- 
tion of  the  offense,  the  second  count  must  contain  all  the  elements  of  the  of- 
fense, and  to  repeat  the  name  of  the  person  merely  will  not  be  sufficient. 

It  is  further  objected  to  the  indictment  that  "the  counts  contain  repugnant 
matters,  and  that,  therefore,  the  verdict  of  guilty  should  be  taken  only  on  such 
one  or  more  as  are  not  mutually  repugnant."  There  being  but  two  counts, 
if  they  contain  repugnant  matters,  the  verdict  of  guilty  could  be  referred  to 
neither,  because  the  first  is  as  repugnant  to  the  second  as  the  second  to  the 
first;  hence  the  verdict  would  be  f  ou  nded  on  inconsistent  allegations.  ^  Repug- 
nancy, in  general,  consists  of  two  inconsistent  allegations  in  one  pleading; 
and  since  both  cannot  be  true,  and  there  is  no  means  of  ascertaining  which  is 
meant,  the  whole  must  be  as  though  neither  existed,  leaving  the  whole  plead- 
ing— the  indictment,  for  instance  —  inadequate.  This  doctrine  applies  to 
counts  on\j, — ^that  is  to  say,  no  count  should  contain  repugnant  matters, — but 
it  does  not,  in  the  very  nature  of  things,  apply  to  the  repugnancy  which  of 
necessity  must  exist  in  different  counts."    Bish.  Crim.  Proc.  489,  490,  499. 

We  are  cited  to  what  Mr.  Bishop  says  in  section  492,  viz.:  "The  doctrine 
of  this  chapter,  as  to  the  indictment,  forbids  any  repugnancy  in  a  count. 
Counts  may  be  joined  containing  matter  repugnant  the  one  to  the  other.  But 
even  then,  if  they  are  for  one  offense,  the  verdict  of  guilty  by  the  jury  should 
be  taken  only  on  such  one  or  more  as  are  not  mutually  repugnant."  In  sup- 
port of  the  doctrine  laid  down  in  this  last  clause,  Mr.  Bishop  refers  to  Com, 
v,  Fitchburg  By.  Co.,  120  Mass.  872.  Consulting  this  case,  it  will  be  found 
that  there  were  five  counts  in  the  indictment,  charging  the  same  offense  as 
committed  by  different  means  or  modes.  The  j  ury  returned  a  verdict  of  guilty 
v.4s.w.no.7 — 30 
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upon  three  counts.  It  was  held  that,  as  but  one  offense  was  charged,  the  jury 
should  have  been  instructed  to  return  a  general  verdict  of  guilty,  or  not  guilty, 
upon  the  whole  indictment  as  for  a  single  offense;  or  to  return  a  verdict  of 
guilty  upon  the  count  proved,  if  either  was  proved,  and  not  guilty  as  to  all  the 
other  counts.  In  this  case  a  general  verdict  was  returned  upon  the  whole  in- 
dictment, thus  filling  the  measure  required  in  the  Massachusetts  case.  Kow, 
both  counts  in  this  case  being  good,  a  general  verdict  is  proper;  and,  one  being 
good  and  the  other  bad,  a  general  verdict  is  also  proper,  and  would  be  assigned 
to  the  good  count.  However,  as  bearing  upon  the  point  in  issue,  it  was  not 
because  of  the  repugnancy  in  the  different  counts  in  the  Massachusetts  case 
that  the  verdict  of  the  Jury  was  held  wrong,  but  because  the  defendant  was 
convicted,  by  the  form  of  the  verdict,  of  three  offenses,  when  he  oould  be 
legally  convicted  of  but  one. 

We  are  of  opinion  that  both  counts  of  the  indictment  are  bufficient;  and 
that,  the  seconct  count,  established  by  proof,  under  the  rules  of  law  in  such 
cases,  the  appellant  may  be  convicted  under  this  count*  but  not  the  first, 
for  reasons  given  above,  as  the  second  presents  the  facts  to  us. 

C.  H.  Horsford,  one  of  the  jury  trying  the  case,  being  examined  on  his  toir 
dire  by  the  court,  answered  that  he  was  a  freeholder  in  Ellis  county,  when 
in  fact  he  was  neither  a  freeholder  in  the  state,  nor  a  householder  in  said 
county.  This  was  discovered  after  the  trial,  and  was  made  a  ground  for  a 
new  trial.  We  are  of  the  opinti^  that  the  new  trial  shoidd  have  been  granted 
on  this  ground.  Our  statute  provides  that  "all  male  persons  over  twenty-one 
years  of  age  are  competent  jurors  unless  disqualified  under  some  provision 
of  this  chapter."  Bev.  St.  art.  3009.  The  second  ground  of  disqualifica- 
tion is  that  the  juror  is  not  a  freeholder  in  the  state,  or  householder  in  the 
county.  It  appears  from  the  record  that  the  court  tested  the  qualification  of 
the  juror  under  the  law,  and  that  the  juror  qualified  himself  by  answering 
that  he  was  a  freeholder.  Appellant  and  his  counsel  make  oath  that  his  dis- 
qualification was  not  known  to  them  until  after  the  trial.  There  is  no  evi- 
dence that  they,  or  either  of  them,  did,  except  that  which  might  be  supposed 
to  arise  from  the  fact  that  they  had  intimately  known  the  Juror,  Horsford,  for 
years  previously.  This  is  not  such  proof,  if  it  be  proof  at  all,  as  will  pre- 
vail over  the  oaths  of  appellant  and  his  counsel  that  the  disqualification  was 
not  known  to  them  until  after  the  trial.  Hanks  v.  State*  21  Tex.  526;  Henrie 
V.  State,  41  Tex.  673;  Armefidares  v.  State,  10  Tex.  App.  44. 

When  it  was  called  to  the  attention  of  the  appellant  that  the  steer  was 
claimed  by  Staton,  he  stated  that  he  got  it  from  one  James  Gartin,  or  that  he  had 
taken  the  animal  up  and  penned  it,  with  others,  at  Ennis,  for  the  purpose  of 
shipping,  and  that  he  had  taken  it  believing  it  to  belong  to  James  Gartin. 
The  state  proved  by  Gartin  that  he  had  not  let  Boren  have  the  steer,  neither 
had  he  authorized  him  to  pen  and  ship  it.  A  number  of  witnesses  testified 
that  they  heard  Gartin  give  appellant  authority  to  get  up  and  ship  the  ani- 
mal; and  another  witness  swore  that  Gartin,  in  effect,  admitted  that  he  had 
given  such  authority.  Now,  there  are  two  theories  presented:  (1)  That  ap- 
pellant did  not  have  authority  from  Gartin  to  take  the  animal;  (2)  that,  if 
Gartin  did  give  the  authority,  still  he  (defendant)  knew  that  Gartin  did  not 
own  the  steer,  and  therefore  that  a  taking  with  this  knowledge  would  be 
theft.  This  last  hypothesis  included  the  further  proposition  that  Gartin  was 
an  accomplice,  and  hence  there  was  a  powerful  motive  enticing  him  to  deny 
the  giving  of  the  authority.  Under  this  phase  of  the  case  thus  presented,  the 
coui-t  should  have  given  the  jury  an  instruction  with  regard  to  accomplice 
testimony.  This  omission  was  calculated  to  injuriously  affect  the  appellant's 
rights;  all  the  law  demanded  by  the  facts  in  evidence  not  being  given  in 
charge. 

It  appears  from  the  record  that  Gartin's  brand  was  a  long  '*11"  placed 
lengthwise  on  the  animal.    The  brand  on  the  animal  in  question  was  a  per- 
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pendicular  "11/'  and  not  so  long  as  the  brand  used  by  Gartin.  Appellant  of- 
fered to  prove  by  stockmen  that  they,  by  accident,  sometimes  misplaced  their 
brands  on  their  stock.  To  this  evidence  the  state  objected,  and  its  objection 
was  sustained  by  the  court.  We  think  this  was  erroneous.  The  state  relied 
upon  the  manner  and  shape  in  which  the  brand  was  placed  upon  the  anim.il 
as  strong  proof  of  guilty  knowledge.  Appellant  may  have  known  Gartin's 
brand  as  well  as  the  manner  in  which  it  was  usually  placed  on  his  stock,  and 
yet  he  may  have  believed  that  in  this  particular  case  the  brand  was  accident- 
ally placed  in  an  unusual  manner. 

We  do  not  discuss  the  other  questions  raised,  believing  that  the  matters 
assigned  will  not  arise  on  another  trial. 

Por  the  errors  indicated,  the  judgment  is  reversed,  and  the  cause  remanded. 


Capt  and  others  v.  Stubbs  and  others. 
{§uprevM  CouH  of  Texas,    May  6,  1887.) 

1.  EzxoDTOBS  AND  Administbatoes — Salx  OF  Land — Bbcx)bd. 

An  administrator's  sale  of  land,  in  Texas,  will  not  be  held  void  on  the  ground 
that  the  order  of  confirmation  does  not  show  that  proof  was  heard  upon  the  qnes- 
tlon  of  the  enfficiency  of  the  price  for  which  the  land  sold  when  the  order  was 
made,  as  the  statute  does  not  require  that  the  minutes  of  the  court  shall  show 
affirmatively  that  this  was  done,  and  it  is  to  be  presumed  that  the  court  did  its  duty 
in  that  respect. 

2.  Saitb— Void  ob  Voidable— Sirrmja  Asidb. 

Inadequacy  of  price  will  not  sender  an  admlnistHitor's  sale  in  Texas  void,  but 
only  voidable,  and  it  will  remain  good  as  to  all  parties  until  set  aside,  at  the  in- 
stance of  someone  or  more  of  the  heirs  or  creditors,  in  a  direct  proceeding  insti- 
tuted for  that  purpose.^ 
a.  Tbispasb  to  Tby  TiTiiB^PLSADuro— Aksweb. 

In  an  action  of  trespass  to  try  title,  when  plaintiff  claims  through  an  administra- 
tor's sale,  an  answer  that  allies  that  the  court  had  no  power  to  order  such  sale, 
but  states  no  fact  showing  the  want  of  power  or  jurisdiction,  is  insufficient. 

4.  Samv— Taxes— Bbiicbubskmknt  fob  Fatmert. 

In  an  action  of  trespass  to  try  title,  in  Texas,  where  defendant  shows  no  equity  in 
or  title  to  the  land,  it  is  not  error  to  strike  out  a  part  of  his  answer,  alleging  pay- 
ment of  taxes  by  him,  and  asking  that  he  have  judgment  against  plaintiff  therefor, 
as  he  has  no  right  to  be  reimbursed  for  such  payment. 

5.  OoimHUARc*— KiQHT  TO — ^Tbespass  to  Try  Title. 

In  an  action  to  try  title,  when  there  is  no  written  agreement  by  counsel  in  re- 
gard to  notice  of  filing  deeds,  if  plaintiff's  counsel  is  misled  by  a  verbal  agreement, 
or  what  be  understood  to  be  such,  the  court  may  postpone  the  trial  to  allow  Ibrtiier 
time  for  giving  the  notice ;  but  this  will  not  «ive  defendant  a  right  to  demand  a 
continuance  when  the  case  is  called  a  second  time. 

0.  Tbespass  to  Tby  Title— Disolaimeb— Evidence. 

In  an  action  of  trespass  to  try  title,  where  a  defendant  has  disclaimed  any  inter- 
est in  the  kmd,  and  set  np  that  he  is  only  a  tenant,  his  replevin  bond  may  be  in- 
troduced to  show  that  he  replevied  the  land,  and  therefore  claimed  an  interest 
therein. 

7.  G)STs— Liability  fob— Disclaimeb. 

In  an  action  to  try  title,  a  defendant  who  disclaims  any  interest  in  the  land, 
and  alleges  that  he  is  a  tenant,  and  asks  that  his  landlord  be  made  a  party,  is  re- 
lieved from  costs  incurred  after  his  disclaimer,  but  not  from  those  previously  in- 
curred, if  he  was  in  possession,  or  set  up  claim,  when  the  suit  was  brought. 

Appeal  from  Blanco  county. 

Mia^  Storey  &  Storey ,  for  appellants.    No  counsel  for  appellees. 

Gaineb,  J.  This  was  an  action  of  trespass  to  try  title,  brought  by  appel- 
lees against  appellants  Kobert  B.  Capt  and  John  Augerstein  to  recover  a  tract 
of  land  patented  to  Jacob  De  Cordova,  as  assignee  of  Thomas  J.  Callahan. 

>  A  judicial  or  ^leut  judicial  sale  will  not  be  set  aside  for  mere  inademiacy  of  price. 
•Sigeraon  v.  Sigersou,  (Iowa,)  32  N.  W.  Rep.  462,  and  note.         ^.^.^.^^^  ^^  GoOqIc 
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The  original  defendants  above  named  set  up  that  thej  were  tenants  of  Felix. 
W.  Capt,  who  subsequontly  appeared  and  made  himself  a  party  defendant. 

Appellees  introdaced  in  evidence  the  patent  to  Cordova  to  the  land  in  con-^ 
troversj;  an  order  of  sale  of  the  county  court  of  Bosque  county,  directing  L^ 
B.  Davis,  as  administrator  of  the  estate  of  Jacob  Be  Cordova,  deceased,  to  sell 
this  as  well  as  other  tracts  of  land  belonging  to  said  estate;  a  report  of  the 
sale  by  said  administrator  of  this  tract  to  J.  C.  Erazier ;  an  order  of  said  county 
court  confirming  said  sale;  and  a  deed  from  the  administrator  to  the  pur- 
chaser.  Appellees  also  exhibited  in  evidence  a  consecutive  chain  of  titlefrom 
Frazier  down  to  themselves.  The  transcripts  of  the  proceedings  of  the  county 
court  of  Bosque  county  showed  that  the  lands  were  ordered  to  be  sold  at  pri* 
vate  sale»  and  that  the  tract  in  controversy  was  sold  for  $7.  From  the  order 
of  confirmation  it  did  not  affirmatively  appear  that  proof  was  made  before  the 
court  that  the  amount  offered  was  a  foir  price  for  the  land. 

Defendant  F.  W.  Capt  proved  that  the  land  at  the  time  of  the  sale  was 
worth  from  $1,500  to  dz,()00.  He  introduced  in  evidence  a  deed  from  Louis 
Capt  to  himself  of  the  premises  in  controversy,  but  failed  to  show  from  what 
source,  if  any,  his  grantor  derived  his  claim. 

The  seventh  assignment  of  error  raises  the  question  of  the  validity  of  the 
administrator's  sale,  and,  as  we  regard  this  the  leading  question  in  the  case, 
we  will  dispose  of  it  first.  The  defendant  showed  no  title  to  the  land  himself. 
He  could  have  defeated  a  recovery  by  plaintiffs  by  showing  an  outstanding 
legal  title  in  a  third  party;  but  not  by  showing  simply  an  outstanding  equity,, 
without  connecting  himself  with  it.  Shields  v.  Hunty  45  Tex.  424 ;  Johnson 
V.  Timmons,  50  Tex.  521 ;  Fitch  v.  Boyer^  51  Tex.  336.  If,  therefore,  the  sale 
was  absolutely  void,  the  legal  title  remained  in  the  heirs  of  Cordova,  subject 
to  administration,  and  defendant  had  the  right  to  avail  himself  of  this  as  a 
defense  to  the  action.  If,  however,  the  sale  was  voidable  only,  then  defend- 
ant could  not  be  permitted  to  set  up  the  defense  without  showing  an  interest 
in  the  estate.  The  principal  grounds  relied  upon  to  show  the  invalidity  of 
the  judgment  are  fraud,  as  shown  by  the  gross  inadequacy  of  price,  and  the 
failure  of  the  order  of  confirmation  to  show  that  proof  was  heard  upon  the 
question  of  the  sufficiency  of  the  price  when  that  order  was  made.  In  refer- 
ence to  the  latter  ground,  it  is  sufficient  to  say  that  it  is  to  be  presumed  that 
the  court  did  its  duty,  and  that  the  evidence  was  heard;  that  statutes  do  not 
require  that  the  minutes  of  the  court  shall  show  affirmatively  that  this  was 
done.  As  to  the  ground  of  fraud,  admitting  that  the  circumstances  relied 
upon  were  sufficient  to  prove  this,  the  judgment  would  have  been  voidable 
and  not  void,  and  the  sale  would  have  remained  good  as  to  all  parties  until 
set  aside  at  the  instance  of  some  one  or  more  of  the  heirs  or  creditors,  in  a  di- 
rect proceeding  instituted  for  that  purpose.  FisJier  v.  Wood,  65  Tex.  199? 
Murchison  v.  WhiUy  54  Tex.  78;  Mihesha  v.  Blum.  63  Tex.  44;  Eutherford 
V.  Skamper,  60  Tex.  447.  It  follows,  from  what  we  have  said,  that  the  right 
of  those  who  were  interested  in  Cordovans  estate  to  set  aside  the  sale  for  fraud, 
if  fraud  existed,  was  not  available  to  defendant  as  a  defense  to  this  action. 

The  court  did  not  err  in  sustaining  exceptions  to  defendant's  answer.  The 
answer  alleged  that  the  court  had  no  power  to  order  the  sale  of  the  land,  but 
stated  no  fact  showing  the  want  of  power  or  jurisdiction  in  the  premises. 
Besides,  appellants  hf^  the  privilege  of  making  any  valid  objections  to  the 
proceedings  of  the  county  court  upon  the  introduction  of  the  evidence,  and 
this  privilege  appears  to  have  been  freely  exercised;  hence  he  was  not  preju- 
diced even  it  the  ruling  upon  the  exceptions  to  the  answer  had  been  errone- 
ous. Being,  so  far  as  the  record  discloses,  without  any  equity  in  or  title  to 
the  land,  his  payment  of  taxes  upon  it  gave  l^m  no  right  of  reimbursement 
from  the  owners;  hence  the  court  did  not  err  in  striking  out  so  much  of  the 
answer  as  alleged  a  payment  of  the  taxes  by  defendant,  and  asked  judgment 
against  plaintiffs  therefor.  ^  I 
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The  postponement  of  the  trial,  after  the  case  had  been  regularly  reached, 
iintn  a  later  day  in  the  term,  like  the  granting  of  a  oontinuanoe,  was  a  mat- 
ter yt  ithin  the  discretion  of  the  court,  and  cannot  be  made  a  ground  for  rever- 
sal upon  appeal. 

Although  there  was  no  written  agreement  by  counsel  in  regard  to  the  no- 
tice of  the  filing  of  deeds  which  the  court  could  enforce,  yet  if  plaintiffs' 
-counsel  had  been  misled  by  a  verbal  agreement,  or  what  he  understood  to  be 
such,  it  was  proper  for  the  court  not  to  permit  plaintiffs  to  be  prejudiced 
thereby,  but  to  allow  further  time  for  giving  the  notice.  Williams  v.  ffuling, 
^  Tex.  118.  Ttiis  did  not  operate  to  the  injury  of  defendant,  and  gave  him 
no  right  to  demand  a  continuance  when  the  case  was  called  a  second  time. 

The  court  did  not  err  in  permitting  plaintiff  to  introduce  in  evidence  the 
replevy  bond  given  by  defendants.  The  original  defendants,  B.  B.  Gapt  and 
Augerstein,  disclaimed  title  by  an  amended  answer.  It  was  proper,  there- 
fore, for  plaintiff,  in  order  to  recover  his  costs,  to  show  that,  at  the  time  of 
bringing  the  suit,  they  were  setting  up  a  claim  to  its  possession.  We  think 
their  replevy  bond  was  competent  for  this  purpose. 

What  we  have  just  said  is  sufficient,  also,  to  dispose  of  the  tenth  assignment 
of  error,  which  complains  that  the  court  erred  in  adjudging  costs  against  de- 
fendants B.  B.  Capt  and  Augerstein.  In  their  answer  they  alleged  that  they 
were  in  possession  as  lessees  and  tenants  of  F.  W.  Capt,  and  asked  that  he  be 
made  a  party;  at  the  same  time  that  they  disclaimed.  A  disclaimer  may  re- 
lieve a  party  of  all  costs  subsequently  incurred,  but  it  does  not  relieve  him  of 
^oosts  previously  incurred,  if  he  be  in  possession  or  set  up  claim  when  the  suit 
is  brought.  The  court  would  probably  have  adjudged  against  them  only  the 
4»st8  which  had  been  incurred  before  the  disclaimer  if  this  had  been  called 
to  its  attention  by  motion.  But,  this  not  having  been  done  in  the  lower 
<30urt,  the  judgment  in  that  particular  will  be  here  reformed  and  affirmed,  at 
jkppeiiants'  costs. 

Bakbb  v.  Maloket  and  others. 
iSitpreme  ChuH  qf  Texas,    May  10,  1887.) 

1.  XVIDKNCS— HbABSAT— GOBBOBOBATIOK. 

In  a  contest  involving  the  identity  of  the  srantee  in  a  land  certificate,  lasned  by  a 
board  of  land  commissioners,  where  one  of  tne  claimants  testifies  that  the  certificate 
remained  in  his  possession  nutil  the  year  1867,  when  he  sent  it  to  a  land  agent  in 
Austin,  Texas,  held,  that  a  letter  firom  the  land  agent  acknowledging  the  receipt  o< 
the  certificate  is  admissible  as  corroborative  of  sacb  testimony. 
SL  Public  Lands— CBBTiFioATB—CoiroLusiVBiTBBB  or. 

The  statements  of  land  commissioners,  as  contained  in  a  land  certificate  issued 
%y  them,  are  conclusive  of  the  right  of  the  person  named  to  the  quantity  of  laud  to 
-which  he  is  certified  to  be  entitled,  but  are  not  oonclosive  proof  that  he  is  not  en- 
titled to  greater  rights. 

Appeal  from  Shackleford  county. 

A,  A.  Clarice,  for  appellant.  8.  W.  Campbell  and  Fleming  d  Moor,  for  ap- 
^llee. 

Stattok,  J.  The  real  question  in  this  case  was  as  to  the  identity  of  the 
■John  Wilson  to  whom  the  certificate  issued  under  which  the  land  in  contro- 
versy was  granted.  The  conditional  certificate  issued  from  the  board  of  land 
commissioners  for  Harris  county  on  March  7, 1839.  and  was  of  the  third  class, 
and  numbered  7.  On  this  conditional  certificate  an  unconditional  certificate. 
No.  1,140,  issued,  and  by  virtue  of  this  the  land  was  granted.  Another  con- 
ditional certificate.  No.  679,  was  issued  by  the  same  board  on  December  9, 
1889,  to  a  John  Wilson,  which  was  also  of  the  third  class,  and,  as  did  the  other, 
called  for  820  acres  of  land,  and  the  unconditional  certificate  which  issued  on 
this  was  numbered  582.  Tiie  appellant  claims  to  have  purchased  the  certif- 
icate on  which  the  land  was  granted  at  an  administrator's  sale,  made  in  the 
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course  of  an  administration  on  the  estate  of  John  Wilson,  had  in  Harris  county 
in  1852.  The  appellee  Malonej  claims  under  a  conveyance  made  hy  John 
Wilson  and  his  children,  made  January  12, 1884. 

On  the  trial  the  John  Wilson  who  made  that  deed  testified  fully  to  the  fact 
that  he  was  the  person  to  whom  the  conditional  certificate  No.  7  was  issued; 
and,  after  stating  that  he  came  to  Texas  in  the  latter  part  of  1886  or  first  of 
1837,  he  gave  a  full  statement  of  his  residence,  from  time  to  time,  and  of  the^ 
persons  with  whom  he  was  acquainted  in  Harris  county  aif  the  time  the  con- 
ditional certificate  No.  7  issued.  He  further  stated  that  the  conditional  certif- 
icate remained  in  his  possession  until  the  year  1867,  when  he  sent  it  to  G.  B» 
Johns  &  Co.,  land  agents,  at  Austin,  Texas.  His  residence  at  that  time  was 
in  the  state  of  Missouri,  where  he  seems  to  have  resided  for  a  long  time. 

Members  of  the  firm  of  G.  B.  Johns  &  Go.  testified  to  having  received  the 
conditional  certificate  No.  7  from  him  as  stated  by  him,  and  identified  a  letter 
as  of  their  writing,  on  the  receipt  of  the  certificate.  This  letter,  which  was 
as  follows:  "Austin,  Texas,  December  28, 1867. 

''John  Wilson,  Esq,,  Howard's  Mills,  8t,  Clair  Co.,  Jfo.— Sir:  We  are  in 
receipt  of  your  favor  of  the  fourth  inst,  with  the  onginal  conditional  certif- 
icate Issued  to  you  by  the  board  of  land  commissioners  of  Harris  county*. 
March  7,  1839.  This  certificate  was  only  a  conditional  grant,  giving  you  the 
right  to  820  acres  of  land  after  a  residence  in  the  county  of  three  years. 

"Yours  truly,  G.  R.  Johns  &  Go.," 

— Was  offered  in  evidence,  the  appellant  objecting  on  the  ground  that  it  was 
an  unsworn  declaration  made  by  G.  R.  Johns  &  C^.  It  is  now  urged  that  its 
admission  was  error.  Proof  that  the  letter  was  written  by  G.  R.  Johns  & 
Go.  was  made  by  members  of  that  firm,  and,  considering  the  facts  stated  in 
it,  we  are  of  the  opinion  that  it  was  admissible  as  corroborative  of  the  evi- 
dence of  Wilson  that  he  sent,  and  of  the  firm  of  G.  R.  Johns  &  Go.  that  they 
received  from,  this  John  Wilson  the  conditional  certificate.  The  appellant 
objected  to  evidence  to  show  that  the  John  Wilson  under  whom  the  appellee 
holds  was  the  person  to  whom  the  certificate  issued  on  which  the  land  was 
granted;  and  this,  upon  the  ground  that  as  the  certificate  was  of  the  third 
class,  and  for  only  320  acres  of  land,  the  adjudication  of  the  land  board  was 
conclusive  of  the  fact  that  the  John  Wilson  to  whom  it  was  issued  came  to 
Texas  after  October  1,  1837. 

This  proposition  cannot  be  maintained.  It  is  true  that  the  determination 
of  the  several  boards  of  land  commissioners  appointed,  from  time  to  time,  to 
issue  land  certificates,  is  conclusive  of  the  right  of  a  person  to  whom  such  a 
certificate  was  regularly  issued  to  the  quantity  of  land  to  which  he  was  certi- 
fied to  be  entitled;  but  such  determination  has  never  been  held  conclusive  as 
to  any  fact  not  necessary  to  entitle  the  person  to  the  quantity  of  land  to  which 
he  was  certified  to  be  entitled. 

It  may  be  that  the  John  Wilson  to  whom  the  certificate  was  issued  came  to 
Texas  at  a  time  which  would  have  entitled  him  to  a  certificate  for  more  than 
320  acres  of  land,  but  that  he  was  unable  to  make  proof  of  that  fact  before 
the  board,  but  was  able  to  make  the  necessary  proof  to  show  that  he  was  in 
Texas  at  a  time  which  entitled  him  to  the  certificate  which  was  issued  to  him, 
and  that,  therefore,  he  received  a  certificate  for  less  land  than  he  was  really  en- 
titled to.  The  certificate  was  evidence  that  the  applicant  possessed  the  quali- 
flcations  which  entitled  him  to  the  rights  evidenced  by  the  certificate,  but  cer- 
tainly could  not  prove  conclusively  that  he  may  not  have  been  entitled  to- 
greater  right.  In  so  far  as  the  fact  that  he  only  received  such  a  certificate 
as  persons  were  entitled  to  who  came  to  Texas  after  October  1,  1887,  might 
bear  on  the  question  of  identity,  if  it  had  any,  the  appellant  had  the  benefit  of 
that  fact. 

The  fact  that  the  John  Wilson  under  whom  appellee  claims,  paid  taxes  on 
the  land  for  a  number  of  years  before  he  sold  it,  was  a  relevant  fact,  proper 
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to  be  proved,  although  there  was  no  question  of  limitation  involved  in  the 
case.  It  is  insisted  that  the  burden  of  proving  that  the  John  TVilson  tlirougli 
whom  the  appellee  claims,  was  the  identical  person  to  whom  the  certificate 
under  which  the  land  was  granted,  issued.  The  burden  of  proof  was  on  the 
appellant  to  show  that  the  John  Wilson  from  the  administrator  of  whose  es- 
tate he  bought,  was  the  grantee  of  the  certificate,  and  there  was  nothing  in 
the  case  to  relieve  him.  If  the  Jury  had  believed  that  the  person  through 
whom  the  appellee  claims,  was  not  the  person  to  whom  the  certificate  issued, 
this  would  not  have  authorized  a  verdict  for  the  plaintiff,  unless  they  believed, 
from  the  evidence,  that  the  person  through  whom  he  claimed  was  the  person 
to  whom  it  issued. 

There  is  nothing  in  the  case  to  give  application  to  the  doctrine  of  stale 
claim.    We  find  no  error  in  the  judgment,  *and  it  will  be  affirmed. 


Anderson  and  others  v,  Sims. 

(Supreme  Court  of  Texas.    May  10, 1887.) 

Pledoib — Applioatiok  of  Sbcubity — Promiasobt  Note. 

Where  A.  iDdoTses  a  note  for  the  accoiuiuodation  of  B.,  A.  cannot  use  as  indera- 
oity  against  his  liability  for  such  indorsenieut  a  securitjr  previously  transferred  to 
him  by  B.  as  indemnity  against  an  entirely  difTerent  liability ;  nor  can  A.  confer  on 
the  holder  of  the  aocommodation  note  any  right  to  apply  such  security  on  that 
note.  ^ 

Appeal  from  EUls  county. 

G,  B.  Anderson,  for  appellant.  W.  E*  DurUap  and  G,  C  Grocct  for  ap- 
pellee. 

Stayton,  J.  The  petition  alleges  that  George  B.  Anderson  on  October  6, 
1883,  executed  his  note  to  the  appellee  for  $1,378.58,  and  that  to  secure  it 
Anderson  indorsed  to  Sims  a  note  for  $1,300,  made  payable  to  himself  or  or- 
der, and  executed  by  the  appellants  Blassinghame  and  Tarrar  on  August  18, 
1883,  and  due  six  months  after  date.  This  last  note  was  alleged  to  have  been 
executed  for  the  accommodation  of  Anderson,  who,  to  secure  Farrar  from  loss 
on  this  note,  was  alleged  to  have  indorsed  to  Farrar  a  note  for  $1,500  executed 
to  Anderson  by  K.  B.  Jordan  on  November  26, 1881,  and  due  12  months  after 
its  date.  All  the  persons  who  were  alleged  to  have  executed  the  notes  above 
mentioned  were  made  defendants,  and  a  recovery  sought  against  them  all. 
All  the  defendants  answered  by  a  general  demurrer  and  general  denial,  and 
the  defendant  Jordan,  admitting  the  execution  of  the  note  to  Anderson  by 
himself,  alleged  that  the  note  was  not  indorsed  to  Farrar  for  the  purpose  al- 
leged in  the  petition,  but  that  he  and  Anderson  procured  the  signature  of 
Farrar  to  a  note  payable  to  the  order  of  Patrick,  McMillan  &  Co.  for  the  sum 
of  $1,200  due  on  or  before  June  1,  1882,  and  that,  to  secure  Farrar  against 
any  risk  on  that  note,  the  note  which  he  had  executed  to  Anderson  was  de- 
posited with  Farrar  as  a  collateral  security.  He  further  alleged  that  the  note 
to  Patrick,  McMillan  &  Co.  was  paid  on  October  6,  1883,  and  that  afterwards 
he  had  satisfied  the  note  which  be  had  executed  to  Anderson,  which  he  aveiTcd 
went  into  the  hands  of  Sims  long  after  it  was  due,  and  without  any  agreement 
whatever  that  it  should  be  turned  over  to  him.  Demurrers  to  this  answer 
were  filed  and  sustained,  and  a  judgment  rendered  against  all  the  defendants. 
There  are  many  questions  raised  on  this  appeal  which,  in  view  of  the  action 
on  the  demurrer,  it  will  not  be  necessary  to  notice.  To  render  Jordan  liable 
in  this  action  it  must  appear  that  Farrar,  who  was,  in  effect,  a  security  for 
Anderson,  held  the  note  as  a  security  to  himself  on  account  of  having  assumed 
that  relation.  If  he  held  the  note  of  Jordan  as  a  protection  to  himself  only 
on  account  of  a  liability  which  he  had  assumed  to  Patrick,  McMillan  So  Co.,  in 
effect,  as  a  security  for  Anderson  or  for  him  and  Jordan,  then  Farrar  could 
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not  confer  on  Sims  any  right  to  enforce  the  payment  of  it  on  the  indebted- 
ness of  Anderson  to  himself.  There  is  no  pretense  that  Sims  became  the 
holder  of  the  note  of  Jordan  in  such  manner  and  for  such  purpose  as  to  enable 
him  to  enforce  its  payment  as  an  independent  matter  between  himself  and 
Jordan.  It  was  necessary  for  Sims  to  show  that  he  was  entitled  to  enforce 
the  payment  of  the  note  due  from  Anderson  to  himself  through  the  note  of 
Jordan.  Otherwise  there  would  have  been  a  misjoinder  of  actions*  had  he 
shown  himself  to  be  the  legal  holder  of  the  note  executed  by  Jordan.  The 
answer  of  Jordan  set  up  a  complete  defense  to  the  enforcement  of  the  claim 
against  him  which  Sims  asserted,  and  for  the  error  of  the  court  in  sustaining 
the  demurrer  the  judgment  will  have  to  be  reversed. 

It  is  suggested  in  the  brief  of  counsel  for  appellee  that,  if  the  action  on  the 
demurrer  was  erroneous,  this  furbishes  no  reason  for  a  reversal  of  the  judg- 
ment as  to  the  other  defendants,  and  a  willingness  to  dismiss,  as  to  Jordan, 
in  this  court  is  suggested.  The  judgment  is  an  entirety,  and  we  think  this 
not  a  proper  case  in  which  to  affirm  a  judgment  as  to  some  of  the  appellants, 
and  to  reverse  as  to  one.  The  adjustment  of  the  matters  presented  by  the 
pleadings  may  become  a  matter  of  importance  as  between  some  of  the  appel- 
lants. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause  re- 
manded.   It  is  so  ordered. 


Missouri  Pao.  Bt.  Co.  and  anothef  v.  Dunham. 

{Supreme  Court  of  Texas.    May  6,  1887.) 

1.  Railboads—Killivg  Stock— Fences— Bubdew  of  Proof. 

The  Texas  statute  imposing  a  liability  on  railroad  companies  for  injnrles  done  to 
animals,  nnless  the  railroad  track  is  fenced,  does  not  appl  v  to  snch  places  as  public 
necessity  or  convenience  require  should  be  left  unfenced,  such  as  the  streets  of  a 
city  or  town,  the  depot  or  contiguous  grounds.  When,  however,  an  injury  occurs 
within  the  limits  of  a  town  or  city,  the  burden  of  proof  rests  with  the  railwav  com- 
pany to  show  that  the  place  at  which  the  animal  entered  was  one  which,  unaer  the 
law,  it  was  not  permitted  to  fence. ^ 

S.  Sake— EviDBivcB. 

In  an  action  against  a  railroad  to  recover  for  killing  itlaintlflTs  stock  while  tres- 
passing on  the  railroad  track  in  a  town,  evidence  is  aoinissible  to  show  that  stock 
was  not  permitted,  under  the  law,  to  run  at  large  in  the  town  where  the  killing  oc- 
curred. Where  there  is  such  a  law,  the  railroad  company  is  liable  only  for  gross 
n^ligence  in  killing  stock. 

8.  Same— Lease. 

Where  the  railroad  on  which  the  killing  occurred  was  owned  bv  one  company, 
and  leased  to  another,  without  special  authority  from  the  state,  both  companies 
are  liable  to  the  owner  of  the  stock,  the  one  because  of  its  actual  operation  of  the 
road,  and  the  other  because  it  could  not,  without  permission  of  the  legislature, 
transfer  its  franchise  even  temporarily  so  as  to  release  itself  from  liability  for  the 
acts  and  defaults  of  its  lessee. 

Appeal  from  La  Salle  county. 

BUas  BdmondSy  for  appellants.    Ko  counsel  for  appellee. 

^  Railroad  companies  are  not  required  to  fence  their  depot  grounds  or  their  tracks  at 
sUtions  and  sidings.  McGrath  v.  Detroit,  M.  &  M.  R.  Co.,  (Mich.)  24  N.  W.  Rep.  854; 
Bremmer  v.Qreen  Bav,  S.  P.  A;  N.  R.  Co.,  (Wis.)  20  N.  W.  Rep.  687;  Smith  v.  Chicago, 
M.  &  8t.  P.  R.  Co.,  (Iowa,)  15  N.  W.  Rep.  303;  Chicago  <&  G.  T.  R.  Co.  v.  Campbell, 
(Mich.)  11  N.  W.  Rep.  152;  Prickett  v.  Atchison.  T.  &  8.  P.  R.  Co.,  (Kan.)  7  Pac.  Rep. 
611,  and  9  Pac.  Rep.  464;  and  they  are  not  liable  for  death  of  animals  straying  on  their 
tracks  there.  Indiana,  B.  &  W.  R.  Co.  v.  Quick,  (Ind.J  9  N.  E.  Rep.  788;  Indiana,  B. 
&  W.  R.  Co.  V.  Sawyer,  (Ind.)  10  N.  £.  Rep.  105.  But  they  should  fence  within  140  feet 
of  their  sidings,  though  within  town,  Payton  v.  Chicago,  R.  I.  &  P.  R.  Co.,  (Iowa,)  80 
N.  W.  Rep.  877;  though  not  a  block  in  a  small  town  where  cord-wood  is  hauled  by 
farmers  for  shipnient,  and  stored  by  the  railroad,  and  where  there  is  an  elevator  for 
the  receipt  and  shipment  of  grain,  Hooper  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  (Minn.) 
38N.W.Bep.-.  Digitized  by  GOOgF 
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WiLLiE»  C.  J.  The  appellee  was  the  owner  of  a  valuable  sow  and  brood  of 
pigs  which  he  allowed  to  run  at  large  in  the  town  of  Ootulla,  La  Salle  county. 
While  trespassing  upon  the  track  of  appellants  in  their  depot  at  Gotulla,  they 
were  struck  by  the  engine  of  a  train,  and  the  sow  killed  and  the  pigs  injured. 
This  suit  was  brought  to  recover  damages  for  the  injury;  and  the  district 
'Court,  to  which  the  cause  had  been  removed  by  appeal  from  a  justice's  court, 
rendered  judgment  in  favor  of  the  appellee  for  942.50,  and  from  that  judg- 
ment this  appeal  is  taken.  The  plaintiff  proved  facts  tending  to  show  that 
the  injury  was  caused  by  the  engine  and  cars  of  the  defendant,  and  that  the 
•railroad  was  not  fenced  at  the  place  where  it  happened;  gave  evidence  of  the 
amount  of  damages  he  incurred  thereby;  and  rested  his  case.  The  defendant 
proved  that  the  accident  occurred  at  its  depot  grounds  within  the  town  of 
€k>tulla;  that  the  town  was  there  built  up  on  both  sides  of  the  track;  and,  if 
the  railroad  was  fenced,  then  it  would  create  a  great  inconvenience  to  the 
public,  as  they  could  not  then  pass  without  difficulty  from  one  part  of  the  town 
to  tlie  other.  Ko  proof  of  negligence  of  any  character  was  proved  against 
<the  appellants,  the  plaintiff  relying  solely  upon  their  failure  to  fence  their 
track  as  conclusive  upon  that  point.  During  the  trial  the  defendants  offered 
in  evidence  certain  proceedings  of  the  county  court  of  La  Salle  county  show- 
ing that  stock  were  by  law  proliibited  from  running  at  large  in  precinct  Ko.  1 
•of  that  county,  which  embraced  the  town  of  (}otulla.  Upon  objection  of 
plaintiff  these  proceedings  were  excluded  from  the  jury,  and  to  this  action 
the  defendants  reserved  a  bill  of  exceptions. 

At  the  time  this  suit  was  tried  below,  the  case  of  IntemaUonal  dk  G.  JV.  R. 
Co,  V.  Cocke,  t)4  Tex.  151,  had  not  been  published  in  our  Reports,  and  doubt- 
Jess  had  not  come  to  the  knowledge  of  the  learned  district  judge  who  presided 
^t  the  trial,  or  he  would  have  followed  the  principles  then  declared  by  this 
^sourt.  We  there  held  that  *Hhe  general  terms  of  our  statute  imposing  a  lia- 
bility on  railway  companies  for  injuries  done  to  animals,  unless  their  railways 
Are  fenced,  do  not  apply  to  such  places  as  public  necessity  or  convenience  re- 
quire should  be  left  unfenced,  such  as  the  streets  of  a  city  or  town,  depot  and 
<K)ntiguous  grounds,  the  crossings  of  highways,  and  other  like  places. "  These 
principles  are  supported  by  the  numerous  decisions  cited  in  the  opinion,  made 
upon  statutes  simihir  to  our  own,  and  constitute  the  settled  law  of  our  state 
•upon  the  subject.  It  was,  however,  said  in  that  case  that,  when  an  injury 
** occurs  within  the  limits  of  a  town  or  city,  it  rests  with  the  railway  company 
to  show  that  the  place  at  which  the  animaJ  entered  was  one  which,  under  the 
law,  it  was  not  permitted  to  fence."  The  corporation  of  a  town  or  city  often 
'embraces  territory  which  is  not  used  by  the  public  differently  or  to  a  greater 
extent  than  the  same  character  of  land  in  the  country.  To  fence  the  road  at 
auch  places  would  not  interfere  with  the  public  convenience,  and,  as  to  these 
places,  there  is  no  reason  why  the  railroad  company  should  not  comply  with 
the  statutory  requirement.  The  burden  of  showing  that  the  company  is  re- 
lieved from  its  statutory  duty  is  thrown  upon  it;  and,  when  this  is  established, 
it  is  then  liable  only  in  the  event  that  the  injury  has  resulted  from  the  want 
•of  ordinary  care.  In  this  case  the  injury  occurred  at  the  depot  of  the  appel- 
lants, and  within  the  settled  portion  of  the  town,  where  the  companies  could 
not  have  fenced  their  track,  as  public  necessity  required  that  it  should  be 
kept  open;  and,  no  proof  having  been  made  that  the  injury  occurred  from 
want  of  ordinary  care  on  the  part  of  the  appellants,  judgment  should  have 
jl^one  in  their  favor.  The  court  should  have  charged  the  jury  in  accordance 
with  the  principles  herein  announced,  and  because  this  was  not  done,  and  the 
judgment  is  against  the  law  and  the  evidence,  it  must  be  reversed. 

We  think,  too,  that  the  court  should,  upon  another  trial,  if  requested,  ad- 
mit evidence  showing  that  stock  was  not,  under  the  law  in  existence  when 
the  injury  for  which  tliis  suit  was  brought  occurred,  allowed  to  run  at  large 
in  the  town  of  Cotulla.    Bailroad  companies  are  entitled  to/presume  that 

gitized  by  V. 
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every  person  will  comply  with  the  law  which  forbids  the  owner  to  allow 
his  animals  to  run  at  large.  Hence  they  are  excused  from  the  exercise  of 
such  care  as  is  exacted  of  them  when  animals  are  permitted  to  run  at  large. 
When  there  is  no  such  law,  they  are  liable  for  the  want  of  ordinary  care; 
when  there  is  such  a  law,  they  are  liable  only  for  gross  negligence.  The  evi- 
dence  is  therefore  important  in  determining  the  degree  of  negligence  for 
which  the  appellants  may  be  responsible.    Railway  Co.  v.  Cocke,  supra. 

The  evidence  does  not  inform  us  as  to  why  this  action  was  brought  against 
the  two  railroad  companies  appellant.  There  was  no  point  made  below  as  to 
the  ownership  of  the  road,  and  it  might  be  presumed  that  the  road  and  the 
rolling  stock  that  caused  the  injury  belonged  jointly  to  the  two  companies. 
If,  however,  it  should  appear  that  it  was  owned  by  one  company,  and  leased 
to  the  other  without  special  authority  from  the  state,  both  companies  would 
be  liable;  the  one  because  of  its  actual  operation  of  the  road,  and  the  other 
because  it  could  not,  without  permission  of  the  legislature,  transfer  its  fran- 
chise, even  temporarily,  so  as  to  release  itself  from  liability  for  the  acts  and 
defaults  of  its  lessee.  Central  c&  M.  By.  Co.  v.  Morris^  8  S.  W.  Bep.  457; 
€tul/,  C.  dk  S.  F.  Ry.  Co.  v.  Morris,  ante,  156,  (Galveston  term,  1887.) 

The  judgment  is  reversed,  and  the  cause  remanded. 


Grigsby  v.  Peak. 
{BupreiM  Ckiurt  of  Texat,    May  10,  1887.) 

1.  PAvrmoK— GoMMUiriTT  Propbbtt— Repabtition. 

Wliere  a  man  dies  leavine  community  property  in  which  his  survivlnff  wife  ownr 
one-half  interest,  but  the  entire  pro^rty  is  partitioned  equaily  among  his  uine  chil- 
dren, including  seven  by  a  former  wife  and  two  by  the  surviving  wife,  held^  that  the 
two  children  of  the  surviving  wife  may  afterwards  have  a  repartition,  by  which  the 
one-half  belonging  to  their  father  is  divided  equally  between  the  nine  children,  but  the 
one-half  belonging  to  their  mother,  the  surviving  wife,  is  divided  between  them  to 
the  exclusion  of  the  other  seven  children.  The  rule  that  upon  partition  each  par- 
cener impliedly  warrants  the  title  of  his  coparceners  does  not  apply  in  such  a  case. 

2.  Samb^Pubohaseb. 

If  any  one  of  the  parceners  shall  have  in  the  mean  time  sold  the  land  allotted  to 
him  upon  the  original  partition,  the  same  land  may  be  allotted  to  the  purchaser 
upon  the  repartition,  if  this  can  he  done  without  detriment  to  the  other  parties  in 
interest. 

Appeal  from  Dallas  county. 

Rich.  Morgan,  Jr.,  and  Jeff  Word,  Jr.,  for  appellant.  Stemmons  <&  Field 
and  LeaJ^  A  Henry,  for  appellee. 

Statton,  J.  The  leading  facts  included  in  this  case  are  stated  in  the  cases 
of  Caruth  v.  €hrigBby  and  Grigsby  v.  Caruth,  reported  in  67  Tex.  259-273. 
Every  question  but  one  raised  in  this  case  was  decided  adversely  to  the  appel- 
lee in  the  cases  above  referred  to.  The  question  not  decided  in  the  cases  men- 
tioned arises  on  the  following  facts:  (1)  Tne  land,  of  which  that  in  contro- 
versy is  a  part,  was  community  property  owned  by  John  Grigsby  and  his 
wife,  Louisa.  (2)  John  Grigsby  died  in  1841,  leaving  nine  children,  of  whom 
seven  were  by  a  former  wife,  and  two,  D.  B.  and  Emeline  Grigsby,  were  the- 
children  of  himself  and  his  wife,  Louisa.  (3)  The  entire  land  in  controvc^rsy 
in  this  action,  belonging  to  John  and  Louisa  Grigsby,  was  partitioned  in  the 
probate  court  having  the  administration  of  his  estate  among  his  nine  children,, 
each  one  taking  an  equal  share.  (4)  There  was  no  partition  between  the  es- 
tates of  John  Grigsby  and  his  wife,  Louisa,  and  that  made  purported  to  be 
only  a  partition  of  the  estate  of  John  Grigsby.  (5)  Louisa  Grigsby,  having 
married  after  his  death,  had  one  child  by  her  last  husband,  who  is  Maria 
Louisa  Swindle,  and  a  party  to  this  action,  to  whom,  however,  nothing  was 
given  in  the  partition  to  which  we  have  referred,  she  not  being  an  heir  of  John 
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Grigsby.  (6)  A.fter  the  partition  was  made,  Eraeline  Grigsby  sold  the  part  of 
the  tract  set  apart  to  her  to  the  appellee  and  others,  and  D.  B.  Grigsby  sub- 
sequently sold  the  part  set  apart  to  him  to  other  persons. 

From  this  statement  it  wiil  l)e  seen  that  each  of  the  nine  children  of  John 
Grigsby  only  inherited  from  him  one-eighteenth  of  the  tract  of  land  of  which 
that  in  controversy  is  a  part,  but  in  the  partition  made  they  each  received  two- 
eighteenths  of  the  entire  tract  partitioned.  It  will  be  further  seen  that  D^ 
B.  Grigsby  and  his  sister  Emeline,  as  well  as  the  child  of  their  mother  by  her 
second  husband,  each  inherited  from  their  mother  three-eighteenths  of  the 
land  in  controversy  in  this  action. 

Through  the  partition  of  John  Grigsby*s  estate,  each  of  his  children  by  his 
first  wife  received  double  the  quantity  of  land  they  inherited  from  him,  while  D. 
B.  and  Emeline  Grigsby  in  that  partition  only  received  one-half  of  the  land 
to  which  they  were  entitled  by  inheritance  from  their  father  and  mother,, 
while  the  daughter  of  their  mother  by  her  second  husband  received  nothing 
at  all.  Tliis  siction  was  brought  by  D.  B.  Grigsby  to  recover  two-eighteenths 
of  the  land  described  in  the  petition,  same  as  that  partitioned  as  the  estate  of 
his  father,  while  Mrs.  Swindle  seeks  to  recover  three-eighteenths  of  the  same 
land.  The  appellee  claims  nothing  except  through  the  conveyance  of  Eme- 
line Grigsby. 

In  the  case  of  Caruth  v.  Grigsby,  57  Tex.  259,  it  was  held  that  the  appel- 
lant was  not  precluded  by  the  decree  of  the  probate  court,  which  proposed  only 
to  partition  the  estate  of  John  Grigsby,  from  asserting  his  right  to  recover  on 
his  claim  based  on  inheritance  from  his  mother,  on  the  ground  that  a  party  is 
concluded  by  a  judgment  in  the  right  only  on  which  he  sues  or  is  sued.  In 
the  case  of  Grigsby  v.  Caruth,  57  Tex.  269,  the  court  instructed  the  jury  as 
follows:  "You  are  charged  that  if  you  believe  from  the  evidence  that  Daniel 
B.  Grigsby  accepted  the  portion  of  the  land  set  aside  to  him  by  the  probate 
court  of  Anderson  county  in  the  attempted  partition  of  the  league  and  labor 
survey  originaUy  granted  to  John  Grigsby,  and  afterwards  conveyed  it  by  deed 
or  deeds,  referring  to  such  partition  as  hissourceof  title,  he  will  be  concluded 
as  respects  the  property  embraced  in  the  petition,  and  you  will  find  for  the 
defendant,  William  Caruth,  against  the  plaintiff,  Daniel  B.  Grigsby."  The 
facts  in  that  case  were  such  as  to  involve  the  same  questions  and  principles 
as  are  involved  in  this,  and  it  was  held  that  the  facts  embraced  in  the  charge 
given  did  not  create  an  estoppel.  The  decisions  in  those  cases,  to  which  we 
have  referred,  are  directly  applicable  to  this,  which  is  but  a  part  of  the  case 
in  which  those  decisions  were  made,  severance  having  been  made.  Seeing  no- 
reason  to  doubt  the  correctness  of  the  decisions  made  in  the  cases  referred 
10,  the  questions  again  presented  in  this  case  will  not  be  further  discussed. 

On  the  trial  of  this  cause  the  court  gave  the  following  charge:  "If  the 
plaintijf ,  D.  B.  Grigsby,  was  a  party  to  a  proceeding  in  the  probate  court  of 
Anderson  county,  in  which  the  land  in  controversy  in  this  suit  was  parti- 
tioned, and  if  the  said  Daniel  B.  Grigsby  was  allotted  a  portion  of  said  land, 
and  if  he  subsequently  accepted  a  portion  of  the  land  so  allotted  to  him,  and 
after  he  became  of  age  (twenty-one  years)  sold  it,  he  is  bound  by  the  law  of 
implied  warranty;  that  is  to  say,  the  law  annexes  to  such  partition  a  warranty 
of  title  from  one  to  the  other  of  the  parties  or  co-tenants  in  such  partition; 
and  the  said  D.  B.  Grigsby,  not  having  been  disturbed  in  the  possession  of  or 
evicted  from  the  portion  assigned  to  him  in  such  partition,  cannot  recover  in 
this  suit,  and  you  will  as  to  the  said  D.  B.  Grigsby,  if  you  find  such  facts  to* 
exist,  find  a  verdict  for  the  defendant." 

Under  this  instruction  a  verdict  and  judgment  were  entered  against  D.  B. 
Grigsby.  It  is  now  insist^ed  that  this  charge  was  incorrect,  in  view  of  the 
facts  of  the  case.  That  a  warranty  is  implied  in  cases  of  compulsory  partition 
made  between  tenants  in  common  is  true.  Hoss  v.  Armstrong,  25  Tex.  355. 
This  rule  is  now  made  statutory.    Bev.  St.  art.  8483.    But  it  unnecessary  U> 
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•consider  whether  the  warranty  given  by  the  statute  is  more  comprehensive 
4ihan  was  implied  before  the  statute  was  passed,  for,  be  tliat  as  it  may,  this  case 
must  be  determined  upon  the  principles  applicable  to  the  question  before  the 
iidoption  of  the  Revised  Statutes.  In  determining  the  nature  and  extent  of  a 
warranty  implied  or  compulsory  partition,  it  becomes  necessary  to  consider 
the  reasons  which  gave  rise  to  the  implication,  and  the  purposes  of  justice  in* 
tended  to  be  subserved  by  it.  Every  rule,  the  outgrowth  of  long  experience 
and  observation,  has  its  reason,  and  is  established  for  the  preservation  of 
jrights,  and  the  fair  adjustment  of  conflicting  claims  and  equities  existing  be- 
tween man  and  man;  and,  when  the  reasons  on  which  a  rule  is  based  do  not 
-call  for  its  application  in  a  given  case,  it  would  be  a  perversion  of  justice  to 
apply  it.  The  reasons  which  called  for  an  implied  warranty  in  compulsory 
partition  between  coparceners  at  common  law  apply  here  to  such  partitions 
as  may  be  compulsorily  made  between  any  persons  who,  under  the  laws  of 
^this  state,  are  entitled  to  have  such  partitions  made;  and  are  thus  well  stated 
in  the  case  of  Ross  v.  Armstrong :  "But  this  implied  warranty  and  condition 
were,  by  the  common  law,  confined  to  a  partition  made  between  coparceners, 
and  for  the  reason,  it  is  supposed,  that  the  right  of  compulsory  partition  was 
given  by  the  common  law  only  to  coparceners,  and  not  to  joint  tenants,  or  to 
tenants  in  common,  to  whom  the  right  was  first  given  by  statute.  The  com* 
men  law,  having  given  the  right  in  favor  of  coparceners,  deemed  it  reason- 
able and  just  that  they  should  not  be  placed  in  a  worse  condition  by  the  par- 
4ition — which  could  be  compelled  by  writ  of  partition  or  a  bill  in  chancery — 
»than  if  they  had  continued  to  enjoy  their  respective  interests  without  a 
.partition;  in  which  case,  if  suit  had  been  commenced  upon  a  paramount  title, 
all  must  have  been  impleaded,  and,  incase  of  recovery,  all  must  have  sustained 
their  due  proportion  of  the  loss.  In  order,  therefore,  that  they  should  not  be 
j>laced  in  a  worse  condition  by  a  compulsory  partition,  the  common  law  an- 
jiexed  to  the  partition  the  implied  warmnty  as  a  condition  for  their  protection. '' 

Partition  is  based  on  the  fact,  real  or  supposed,  that  the  persons  between 
whom  it  is  made  own  the  thing  partitioned;  and  if  they  do  so  only  in  part, 
and  the  part  not  so  owned  in  common  be  set  aside  to  one  or  more  of  the  sup- 
posed owners,  then  those  who  receive  in  partition  that  part  of  the  thing  which 
was  owned  in  common  receive  something  in  which  the  co-owners  had  an  in* 
:terest,  for  which,  in  return,  those  who  receive  a  part  not  so  owned  receive 
nothing.  It  is  to  protect  those  who  in  partition  take  that  which  was  not 
owned  in  common,  that  the  rule  invoked  in  this  case  has  an  existence,  and  it 
-exists  only  so  far  as  is  necessary  to  give  such  protection.  Through  it  protec- 
tion is  given  to  sach  persons  through  a  repartition  of  that  actually  owned  in 
^x>mmon,  or  by  requiring  those  who  received  that  to  compensate  the  others 
^or  the  interest  they  owned  before  partition. 

The  word  "warranty"  is  an  inapt  expression,  when  used  to  indicate  the 
engagement  resulting  from  partition,  if  it  be  understood  to  carry  the  same  ob- 
ligation and  measure  of  liability  which  results  from  a  general  warranty  of 
title  made  in  a  deed,  by  which  one  person  sells  and  conveys  land  to  another; 
for  the  obligations  resting  on  the  parties  in  the  two  cases  are  different  in  some 
xespects.  Whether  the  implied  warranty,  arising  on  partition,  would  pass  an 
:after-acquired  title,  may  well  be  doubted,  for  the  accession  to  the  property 
partitioned  would  entitle  the  person  through  whose  means,  by  an  after  pur- 
chase, it  was  acquired,  to  contribution.  On  failure  of  title  to  land  conveyed 
by  deed  with  general  warranty,  the  vendee  would  be  entitled  to  recover  from 
his  vendor  the  purchase  money  with  interest,  which  is  supposed  to  represent 
ithe  value  of  the  land;  but,  in  case  of  failure  of  title  to  land  set  apart  to  one 
in  partition,  this  would  not  be  the  rule;  for  the  value  of  the  interest  in  the 
land  actually  owned  by  such  person  at  the  time  partition  was  made,  with  in- 
terest on  it,  would  give  to  him  full  compensation,  and  would  be  its  measure. 
If  repartition  be  sought  on  failure  of  title  to  the  part  set  apart  to  one,  in  such 
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case  the  co-owner  whose  share  failed  through  defect  in  the  common  title  coulcl 
only  have  such  part  of  the  land  actually  owned  by  all  at  the  time  of  partition 
as  his  interest  sustained  proportion  to  the  entire  land  that  ought  to  have  been 
partitioned.  As  an  illustration,  should  two  persons,  supposing  they  ownedr 
as  tenants  in  common  in  equal  shares,  100  acres  of  land,  cause  partition  of  it 
to  be  made,  and  each  have  set  apart  to  him  50  acres  of  the  land  which  they^ 
supposed  they  owned,  then,  on  failure  of  title  to  the  land  set  apart  to  one,  it 
would  not  be  his  right  to  have  the  value  of  the  50  acres  set  apart  to  him,  but 
to  have  the  value  of  one-half  of  the  50  acres  which  they  did  own,  or  to  have 
repartition  of  that.  Thus  far  the  implied  engagement  of  the  co-tenants  would 
be  extended,  and  no  further;  while  had  the  transaction  been  a  sale  by  one  to- 
the  other,  through  a  deed  with  general  warranty,  the  engagement  would  be 
more  extensive.  Partition  is  not  a  means  for  acquiring  title;  but  through  it 
every  common  owner  may  seek  and  acquire  the  right  to  the  exclusive  owner- 
ship  and  possession  of  a  part  of  that  which  before  the  partition  was  owned 
by  all,  which  before  partition  each  co-owner  had  equal  right  to  use  and  pos* 
sess.  If  the  implied  warranty  existing,  on  compulsoiy  partition,  be  the  equiv- 
alent of  a  general  warranty  made  in  a  deed  by  which  land  is  sold  and  con- 
veyed, it  would  become  indirectly  a  means  of  acquiring  title  to  something  to- 
which  none  of  the  parties  to  an  attempted  partition  had  title,  and  it  would  ex- 
tend in  its  operation  further  than  is  necessaiy  to  give  full  protection  to  the 
co-owner  whose  title  to  land  received  in  partition  fails. 

In  the  case  before  us  there  has  been  no  failure  of  title  to  any  part  of  the- 
land  which  belonged  to  the  estate  of  John  Grigsby  that  was  set  apart  to  any 
one  of  his  children  in  the  attempted  partition.  "No  one  of  his  heirs  is  called 
upon  to  surrender  any  part  of  the  land  which  such  heir  inherited  from  him,, 
though  they  may  be  compelled  to  submit  to  a  repartition  of  the  land  of  which 
partition  was  attempted  to  be  made.  If  the  doctrine  of  implied  warranty,  as 
invoked  in  this  case,  has  application,  it  applies  as  between  all  parties  to  the^ 
attempted  partition, — between  the  children  of  John  Grigsby  by  his  first  and 
second  wives,  as  well  as  between  the  children  of  each  wife.  Is  such  a  rule 
necessary  for  the  preservation  of  every  right  any  of  the  parties  may  have  had 
before  the  partition  was  attempted?  We  think  not.  The  right  of  each  of 
the  children  of  John  Grigsby  by  his  first  wife  to  one-eighteenth  of  the  land  in^ 
controversy  is  as  full  and  complete  as  it  ever  was,  and  it  is  not  controverted. 
By  virtue  of  what  process,  or  on  what  consideration,  can  they  claim  to  have- 
the  quantity  of  land  which  they  inherited  doubled?  There  is  no  efiicacy  in  an 
implied  warranty  resulting  from  an  attempted  partition  which  can  work  such- 
an  effect.  B.  B.  Grigsby,  having  received  one-half  the  quantity  of  land  that 
be  inherited  from  his  father  and  mother,  now  seeks  to  recover  only  the  resi- 
due to  which  he  is  entitled  by  inheritance  from  his  mother,  and  the  defend- 
ant, now  before  us,  claims  through  his  sister,  who  had  equal  right  with  him- 
self. 

Under  this  state  of  facts  the  implied  warranty  given  in  partition  cannot  be 
made  to  operate  any  divestiture  of  right  D.  B.  Grigsby  may  have  through  in- 
heritance from  his  mother.  To  permit  him  to  recover  what  he  was  entitled 
to  at  the  time  partition  was  attempted,  deprives  no  persons  of  what  they  were 
entitled  to,  and  it  would  be  singular,  indeed,  when  the  decree  through  which 
the  partition  was  attempted  was  not  sufllcient  of  itself  to  bar  his  right  to  re- 
cover wbat  he  owned  at  the  time  it  was  entered,  if  its  indirect  effect — an  im- 
plied warranty — could  have  such  operation.  The  charge  complained  of  should 
not  have  been  given. 

It  appears  that  the  person  through  whom  the  appellee  claims  was  a  sister 
of  D.  B.  Grigsby;  entitled,  if  the  attempted  partition  fairly  represented  the 
value  of  the  several  parts  of  the  land  set  apart  to  the  several  children,  to  more 
land  than  she  received  and  sold,  and  in  disposing  of  the  case  we  deem  it  proper 
to  say  that  we  see  no  good  reason  why  the  appellee,  and  all  other  persons 
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similarly  situated,  may  not  be  fully  protected  by  having  the  land  which  they 
bought  from  Emeline  Apsly,  nee  Grigsby,  set  apart  to  them  in  the  final  par- 
tition which  the  plaintiffs  ask  shall  be  made  of  all  the  land  which  is  described 
in  the  petition,  if  this  can  be  done  without  detriment  to  other  persons.  If, 
without  the  attempted  partition,  the  vendor  of  the  appellee  had  sold  the  par- 
ticular tract  which  she  did  sell,  under  the  rules  well  settled  in  this  state  as 
elsewhere,  the  vendee  would  be  entitled  to  have  the  particular  land  bought  by 
him  given  to  him  in  partition,  if  this  can  be  done  without  prejudice  to  others 
interested  in  the  entire  land.  Justice  requires  that  this  shall  be  done  if  pos- 
sible. The  appellee  has  severed  from  the  other  defendants,  but  this  furnishes 
no  sufficient  reason  why  he  should  not  have  the  relief  suggested.  The  right 
of  the  parties  may  be  determined  in  this  proceeding  in  severance,  and  the  ul- 
timate adjustment  of  equities  be  made  on  final  partition  of  the  land  described 
in  the  plaintiffs'  pleading. 

For  the  error  noticed  the  judgment  of  the  district  court  against  J>.  B. 
Origsby  will  be  reversed,  and  the  cause  remanded.    It  is  so  ordered. 


Peak  v.  Swindle. 

(Supreme  Court  qf  Texat.    May  10, 1887.) 

IjiMiTATioir-- Of  AcnoKSr— 8d8pwi8iok  of  Statut»— OowsriTOTioif  of  Texam, 

That  clanse  of  the  new  constitution  of  Texas  which  provides  that  the  period  from 
twenty-eighth  January,  1861,  when  the  ordinance  of  secession  was  passed,  to  the 
date  of  the  acceptance  of  the  new  constitation  by  congress,  shall  not  be  included  in 
reckoning  time  under  the  statute  of  limitations,  took  effect  on  Deoember  3^  18SS, 
when  the  constitation  was  ratified  by  the  people,  and  its  taking  efiect  was  not 
postponed  to  March  3D,  1870,  the  date  of  its  acceptance  bv  congress.  The  clause, 
therefore,  applies  to  all  cases  in  which  the  bar  had  not  become  complete  before 
December  3, 1809. 

Appeal  from  Dallas  county. 

John  Grigsby  died  in  1841,  leaving  nine  children*  of  whom  seven  were  by 
a  deceased  wite,  and  two  by  the  wife  who  survived  him.  The  land  in  con- 
troversy in  this  action  was  owned  by  himself  and  his  surviving  wife-  as  com- 
munity property,  but  the  whole  of  it  was  partitioned  out  among  the  nine 
children,  each  one  receiving  an  equal  share.  The  surviving  wife  afterwards 
married  again,  and  had  one  child,  the  appellee,  Maria  Louisa  Swindle,  who 
now  brings  this  suit  to  obtain  a  new  partition  of  the  land,  so  that  the  one- 
balf  owned  by  John  Grigsby  shall  be  divided  among  the  nine  children,  and  the 
other  one-half,  which  belonged  to  her  mother,  shall  be  divided  between  herself 
and  the  two  children  of  her  mother  by  Grigsby.  For  additional  facts,  see 
Grigsby  v.  Peak,  ante,  4c7i, 

8temmon$  dk  Field  and  Leake  dk  Henrys  for  appellant.  liiohd*  Morgan,  Jr., 
and  Jeff  Word,  Jr.,  for  appellee. 

Stayton,  J.  A  history  of  this  case  may  be  found  in  the  cases  of  CartUh 
V.  Qrigehy  and  Grigsby  v.  CanUh,  57  Tex.  259-273.  In  the  case  last  men- 
tioned it  was  held  that  the  title  of  the  appellee  was  superior  to  that  asserted 
by  $he  appellant,  and  that  she  was  entitled  to  recover,  unless  her  right  was 
defeated  by  limitation.  The  brief  of  counsel  for  appellant  presents  some  ques- 
tions which  were  definitely  settled  on  the  former  appeal,  upon  facts  the  same 
as  are  presented  by  tiie  record  before  us;  but  as  to  those  we  see  no  reason 
tp  doubt  the  correctness  of  the  former  decision,  and  a  further  consideration 
of  them  becomes  unnecessary. 

The  appellee,  being  a  minor,  married  on  August  24,  1859,  and  on  the  trial 
the  court  instructed  the  jury  as  follows:  '*You  are  instructed  that  the  stat- 
ute of  limitations  did  not  begin  to  run  against  the  plaintiff,  Maria  Louisa 
Swindle,  until  the  date  of  her  first  marriage,  on  the  twenty-fourth^of  August* 
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1859;  and  you  are  further  Instructed  that  the  statute  of  limitations  did  not 
run  from  January  28,  1861,  until  the  second  day  of  September,  1866,  when 
the  statute  of  limitations  commenced  running  again;  and  if  you  find  the  period 
of  five  years  elapsed  between  the  twenty-fourth  of  August,  1859,  up  to  the 
twenty-eighth  of  January,  1861,  and  then  from  the  second  day  of  September, 
1866,  up  to  the  date  the  constitution  of  1869  went  into  effect,  viz.,  December 
3, 1869,  you  will  find  that  the  plaintiff's  (Maria  Louisa  Swindle's]  claim  is 
barred  by  the  statute  of  limitations.  If,  however,  you  find  that  five  years 
had  not  elapsed  between  the  times  above  specified  and  the  adoption  of  the  con- 
stitution of  1869,  you  are  instructed  then  that  the  statute  of  liinitations  against 
Maria  Louisa  Swindle  commenced  running  on  ihe  twenty-fourth  of  August, 
1859.  the  date  of  her  first  marriage,  and  continued  so  to  run  until  the  twenty- 
eighth  day  of  January,  1861,  when  it  ceased  to  run  until  the  thirtieth  day  of 
March,  1870,  and  then  commenced  to  run  again,  and  continued  so  to  run  un- 
til the  eighteenth  day  of  August,  1874,  the  date  of  the  institution  of  this  suit. 
You  ai*e  therefore  instructed,  if  the  time  which  elapsed  from  the  date  of  her 
marriage  up  to  the  twenty-eighth  day  of  January,  1861,  when  added  to  the 
time  which  elapsed  between  the  thirtieth  day  of  March,  1870,  and  the  eight- 
eenth day  of  August,  1874,  did  not  amount  to  seven  years,  then  the  said 
Maria  Swindle  is  not  barred  by  the  statute  of  limitations." 

The  appellant  asked  the  court  to  instruct  the  Jury  that  the  constitution  of 
1869  did  not  take  effect  as  to  the  article  in  it  declaring  that  "the  statutes  of 
limitation  of  civil  suits  were  suspended  by  the  so-called  act  of  secession  of  the 
twenty-eighth  of  January,  1861,  and  shall  be  considered  as  suspended  within 
this  state  until  the  acceptance  of  this  constitution  by  the  United  States  con- 
.gress,"  until  March  30,  1870.  This  was  refused.  If  the  statutes  ran  from 
September  2. 1866,  until  March  80, 1870,  the  adverse  possession  shown  by  the 
appellant  continued  for  a  sufficient  period  of  time  to  bar  the  right  of  the  ap- 
pellee; but,  if  the  constitution  of  1869  became  operative  at  the  time  it  was 
ratified  by  the  people,  then  the  period  of  adverse  possession,  whUe  the  statutes 
>of  limitation  were  operative,  was  not  sufficient  to  bar  her  right.  In  the 
former  disposition  of  this  case  this  court  assumed,  without  particularly  con- 
sidering when  the  constitution  ratified  by  the  people  in  1869  took  effect,  that 
it  did  not  feike  effect  until  March  30, 1870;  and  the  majority  of  the  court  held, 
■assuming  this  to  be  true,  that  the  condition  of  the  country  was  such  between 
September  2, 1866,  and  March  30,  1870,  as  to  give  effect  to  the  constitutional 
provision  above  quoted;  even  in  a  case  in  which  the  statutory  bar  would  have 
been  complete  under  the  statutes  prior  to  March  30,  1870,  but  for  the  dis- 
turbed condition  of  the  country. 

The  inquiry  as  to  wlien  the  constitution  ratified  by  the  people  in  1869  be- 
«came  operative  is  now  directly  presented;  and,  if  it  be  true  that  it  so  became 
when  ratified  by  the  people,  it  is  clear  that  the  instructions  given  were  cor- 
rect, and  that  the  judgment  as  to  tlie  appellee  must  be  affirmed.  Under  the 
acts  of  congress  known  as  the  "reconstruction  laws,"  delegates  were  elected 
to  convene  and  frame  a  constitution  for  this  state.  The  delegates  assembled 
in  convention  on  June  1,  1868,  and  adjourned  on  August  31st  following,  but 
again  met  in  convention  on  December  7,  1868,  and  finally  adjourned  on  Feb- 
ruary 6, 1869,  after  having  framed  a  constitution.  Under  the  act  of  congress 
■of  date  April  10,  1869,  tti^  president  of  the  United  States,  by  proclamation, 
directed  an  election  tobe  lield,  beginning  on  November  30,  1869,  at  which 
the  people  were  called  upon  to  mtify  or  reject  the  constitution  which  had 
been  framed  by  the  convention/  This  election  was  held  on  November  30th, 
and  the  first  three  days  of  December,  and  resulted  in  the  ratification  of  the 
-constitution  thus  framed,  by  a  large  majority.  The  act  of  congress  providing 
for  the  submission  of  the  constitution  to  the  vote  of  the  people  also  provided 
for  the  election  at  the  same  time  of  members  of  congress,  members  of  the 
.state  legislature,  and  all  the  state  officers  provided  for  by  thei^constitution 
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to  be  submitted.  The  same  act  fixed  a  time  at  which  the  members  of  the- 
legislature  were  to  meet,  if  tlie  constitution  was  ratified;  and,  in  accordance 
with  the  requirement,  the  legislature  met  on  February  8,  1870,  and  subse- 
quently ratified  the  thirteenth,  fourteenth,  and  fifteenth  amendments  to  the 
constitution  of  the  United  States,  and  at  the  same  time  elected  two  senators 
to  represent  the  state  in  the  congress  of  the  United  States.  By  the  act  of 
March  80, 1870,  this  state  was  admitted  to  representation  in  congress;  that 
act  reciting  the  fact  that  '*the  people  of  Texas  have  framed  and  adopted  a^ 
constitution  of  state  government  which  is  republican;"  and,  further,  that 
''the  legislature  of  Texas,  elected  under  said  constitution,  has  ratified  the* 
fourteenth  and  fifteenth  amendments  to  the  constitution  of  the  United 
States;  and  whereas,  the  performance  of  these' several  acts  in  good  faith  is  a 
condition  precedent  to  the  representation  of  the  state  in  congress,  therefore 
the  said  state  of  Texas  is  entitled  to  representation  in  the  congress  of  the 
United  States." 

These  acts,  which  led  to  the  formation  of  the  constitution,  its  adoption^ 
and  the  admission  of  the  state  to  representation  in  congress,  not  only  evidence- 
the  opinion  of  congress  that  the  constitution  took  effect  before  the  state  was- 
admitted  to  representation,  but  also  evidence  the  intention  of  the  people,  from 
whose  win  alone  a  constitution  could  have  an  existence,  that  it  could  be  oper* 
ative  prior  to  the  time  the  state  was  admitted  to  representation.  If,  however, 
we  look  to  the  instrument  itself,  the  evidence  of  the  intention  of  the  people  to- 
make  the  constitution  operative  from  the  time  of  its  ratification  by  the  people 
is  still  more  conclusive.  The  preamble  declares  that  ''the  people  of  Texaa 
*  ♦  ♦  do  hereby  ordain  and  establish  this  constitution. "  When  did  the* 
people  "ordain  and  establish  this  constitution?"  As  their  act,  and  not  the  wilL 
of  congress,  ordained  and  established  it,  this  must  have  been  accomplished 
when  the  will  of  the  people  was  manifested  at  the  election  held  on  the  last  day  of 
November  and  the  first  three  days  of  December,  1869.  At  no  other  time  was  ex* 
pression  of  the  will  of  the  people,  as  to  whether  or  not  the  constitution  framed  by 
the  convention  should  become  the  constitution  of  the  state,  ever  given.  The* 
constitution  fixed  the  terms  of  oflice  for  state  officers,  and  declared  that  these 
should  run  from  the  day  of  general  election;  and  the  election  declaration, 
passed  by  the  convention,  recognizing  that  fact,  and  intending  to  have  no  un- 
certainty as  to  the  time  when  the  terms  of  all  state,  district,  and  county  offi- 
cers should  commence,  declared  that  "the  said  election  for  state,  district,  and 
county  officers  shall  be  conducted  under  the  same  regulations  as  the  election 
for  the  ratification  or  rejection  of  the  constitution,  and  by  the  same  persons. 
The  returns  of  elections  shall  be  made  to  the  commanding  general,  who  shall 
give  certificates  of  elections  to  the  persons  chosen  for  the  respective  offices. 
The  officers,  as  elected,  shall  commence  the  discharge  of  the  duties  of  the- 
office  for  which  they  have  been  chosen  as  soon  as  elected  and  qualified,  in 
compliance  with  the  provisions  of  the  constitution  herewith  submitted,  and 
shall  hold  their  respective  offices  for  the  term  of  years  prescribed  by  the  con- 
stitution, beginning  from  the  day  of  their  election,  and  until  their  successors* 
are  elected  and  qualified."  The  same  declaration  also  fixed  a  time  at  which 
the  legislature,  elected  under  the  constitution,  should  meet,  as  did  the  consti- 
tution fix  the  congressional,  senatorial,  and  representative  districts,  in  which^ 
congressmen,  senators,  and  representatives  were  required  to  be  and  actually 
were  elected  at  the  same  election  at  whicli  the  donstitution  was  adopted.  All 
these  officers  were  elected  and  held  under  the  constitution;  and  the  members  of 
the  legislature  were,  by  its  terms,  required,  as  a  legislature,  to  do  acts  which- 
necessarily  preceded  the  admission  of  the  state  to  representation  in  congress. 
Act  of  congress,  April  10, 1869,  (Pasch.  Dig.  1186;)  Const,  art.  8,  §  86.  The 
entire  constitution  bears  evidence  that  it  was  the  intention  of  the  people  it 
should  become  operative  when  adopted  by  them,  and  there  is  nothing  in  it  to* 
indicate  an  intention  that  any  part  of  it  should  be  inoperative  until  oongreos- 
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admitted  the  state  to  representation.  If  such  an  intention  was  evidenced,  it 
should  be  given  effect;  for  it  would  be  competent  for  the  people  of  a  state. 
the  sole  constitution  making  power,  to  determine  that  a  constitution  should  not 
be  operative  until  the  happening  of  a  future  event  dependent  upon  the  action 
of  some  other  body;  but  as  no  such  intention  is  evidenced,  and  as  a  valid  state 
constitution  might  exist  without  reference  to  the  will  of  congress,  and  al- 
though the  state  by  that  body  was  denied  representation,  we  are  of  the  opinion 
that  the  constitution  became  operative  in  all  its  parts  from  the  time  it  was 
ratified  by  the  people.  That  congress  deemed  the  condition  of  the  country 
such,  at  the  time  the  constitution  was  adopted,  as  to  require  a  continuance 
for  a  penod  thereafter  of  a  provisional  government,  and  to  deny  to  the  state 
a  representation  in  congress  until  it  was  satisfied  that  the  constitution  was  in 
harmony  with  that  of  the  United  States,  and  that  the  time  had  come  when 
the  provisional  government  should  be  withdrawn,  is  a  matter  of  no  conse- 
quence in  the  consideration  of  the  question  before  us. 

Subject  to  the  constitution  of  the  United  States,  laws  made  in  pursuance 
thereof,  and  treaties  made  under  the  authority  of  the  general  government, 
the  constitution  under  consideration  became  the  supreme  law  of  this  state, 
regulating,  so  far  as  it  assumed  to  do,  the  rights  of  persons  and  property  from 
the  date  of  its  adoption  by  the  vote  of  the  people. 

In  accordance  with  these  views,  it  was  held  in  Campbell  v.  Fields,  35  Tex. 
752,  that  section  47,  art.  12,  of  that  constitution,  gave  a  mechanic's  lien  for 
work  done  during  the  months  of  January,  February,  and  March,  1870.  In 
the  course  of  the  opinion  it  was  said  that  "the  approval  of  the  constitution  by 
congress  was  only  a  condition  precedent  to  the  representation  of  the  state  in 
the  national  legislature,  and  this  condition  of  the  reconstruction  laws  did  not 
prevent  the  constitution  from  becoming  the  organic  law  of  the  state,  on  its 
ratification  by  the  people,  for  all  the  purposes  of  state  government. " 

In  State  v.  Williams,  49  Miss.  661,  the  same  ruling  was  made  as  to  the  time 
when  the  constitution  of  the  state  of  Mississippi  became  operative.  The  con- 
stitution under  consideration  in  that  case  was  framed  under  the  reconstruc- 
tion laws  opei*ative  in  this  and  other  southern  states;  and  in  that  case,  as  in 
this,  it  was  contended  that  the  constitution  did  not  go  into  effect  until  the 
passage  of  the  act  of  congress  admitting  the  state  to  representation  in  con- 
gress; The  proposition  was  denied  by  the  court,  and  it  was  held  that  the  con- 
stitution went  into  operation,  as  the  fundamental  and  organic  law  of  the 
state,  from  the  time  of  its  ratification  and  adoption  by  the  people. 

In  lie  Beckert,  2  Hughes,  C.  C.  187,  in  which  the  opinion  was  delivered  by 
Chief  Justice  Waite,  it  became  necessary,  in  order  to  determine  the  validity 
of  an  exemption  claimed  by  a  bankrupt,  to  ascertain  when  the  constitution 
of  the  state  of  Virginia,  adopted  under  the  same  reconstruction  laws  as  was 
the  constitution  under  consideration  in  this  case,  took  effect.  The  same  con- 
struction was  made  in  that  case  as  in  this.  After  commenting  on  the  laws 
which  led  to  the  adoption  of  the  constitution  of  Virginia,  illustrative  of  the 
intent  of  congress  as  well  as  of  the  people,  the  court  said:  "It  is  true  that 
the  government  was  not  fully  organized  in  all  its  departments  under  the  con- 
stitution, and  that  the  United  States  retained  its  supervisory  powers  under 
the  reconstruction  acts  until  the  final  action  of  congress.  Complete  organi- 
zation of  the  government,  however,  was  not  necessary  to  give  effect  to  the 
constitution,  and  no  modification  of  the  particular  provision  now  under  con- 
sideration was  ever  attempted  by  the  United  States.  In  our  opinion,  the  con- 
stitution of  Virginia  took  effect,  so  far  as  it  related  to  the  provision  for  ex- 
emptions, on  the  sixth  of  July,  1869,  the  day  of  its  ratification  by  the  people." 

It  is  apparent  from  the  iincontroverted  facts  that  a  less  period  than  five 

years,  excluding  the  period  between  March  2,  1861,  and  September  2,  1866, 

elapsed  between  the  time  of  the  marriage  of  the  appellee  and  the  third  day  of 

December,  1869,  or  between  the  date  of  her  marriage  and  the  date  of  the  of- 
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can  shield  themselves  behind  the  marriage  disability  of  Mi-s.  Hensley.  She 
received  a  part  of  the  purchase  money  as  such,  and  was  morally,  though  not 
legally,  bound  to  join  in  the  deed.  Her  honest  purposes  are  not  to  be  frus- 
trated or  defeated  by  any  fraudulent  practices  of  the  Fishers.  There  can  be 
110  doubt  but  the  deed  conveyed  the  legal  title  to  the  10  acres  to  the  Fishers, 
and  the  real  question  in  the  case  is  whether  they,  and  through  them  Henry, 
acquired  the  title  under  such  circumstances  that  he  should  be  held  to  hold  the 
title  in  trust  for  the  estate  of  Stames  and  plaintiff,  a  purchaser  therefrom. 

The  evidence  shows  that  R.  B.  Fisher  bought  the  10  acres  at  the  sheriff's 
sale  in  1860,  to  befriend  Starhes,  and  to  enable  him  to  save  his  home  for  him- 
self and  family.  There  is  some  conflict  in  the  evidence  as  to  whether  Starnes 
refunded  to  Fisher  the  purchase  money,  but  the  weight  of  the  evidence  is  to 
the  effect  that  he  never  did,  and  that  Starnes  eventually  abandoned  all  claim 
to  it  in  favor  of  Fisher.  In  1861  or  1862  the  house  on  the  property  was  oc- 
cupied by  soldiers,  and  then  destroyed  by  fire.  Starnes  left  Butler,  where  the 
land  is  situated,  and  Fisher  went  to  the  southern  army.  There  is  some  evi- 
dence that  a  deed  of  release  from  Starnes  to  him  was  found  among  his  papers 
left  with  a  lady  at  Butler  when  he  went  south,  but  the  evidence  is  too  indefi- 
nite to  be  of  much  value.  However  that  may  be,  we  conclude  Starnes  failed 
tc»  pay  Fisher  the  money  he  had  bid  and  paid  at  the  sheriff's  sale,  and  yielded 
all  claim  to  the  property  to  Fisher.  Thus  the  matter  stood  until  1867,  when 
some  of  the  Fisher  heirs  returned  to  Butler,  and  through  the  defendant  Henry; 
who  was  their  attorney,  offered  Hensley  and  his  wife  050.06  for  a  deed  to  Hie 
property.  Hensley  was  then  in  destitute  circumstances,  and  lived  some  18 
miles  from  the  place  where  the  deed  had  to  be  acknowledged.  It  is  clear  that 
he  and  his  wife  accepted  the  money,  not  as  a  new  consideration  for  the  land, 
but  iis  a  compensation  for  their  trouble  and  Expenses  in  going  to  Linn,  where 
the  deed  was  acknowledged.  When  there  they  were,  for  the  first  time,  informed 
that  the  Fishers  had  acquired  the  title  of  Stames,  and  it  was  on  that  repre- 
sentation that  they  executed  the  deed.  Kow,  the  heirs  of  Fisher  had  a  right 
to  demand  and  receive  a  deed  from  the  late  sheriff  under  tlie  previous  (Mde 
made  by  him  to  their  father.  That  right  entitled  them  to  receive  the  deed 
from  Hensley  and  wife  in  satisfaction  of  the  title-bond  to  Stames,  and  there 
was  therefore  no  fraud  or  deception  practiced  in  procuring  that  deed;  and  it 
follows  that  no  trust  does  or  can  arise  in  favor  of  the  estate  of  Starnes  or  the 
plaintiff.  The  deed  from  Hensley  and  wife  was  not  only  recorded  when  the 
plaintiff  purchased  at  the  administrator's  sale,  but  he  had  actual  notice  of  it. 

The  plaintiff  contends  that,  in  any  event,  he  was  entitled  to  a  decree  for 
the  possession  of  the  land  during  the  life  of  Hensley,  and  for  the  entire  title 
in  the  event  he  should  outlive  his  wife..  This  claim  is  based  upon  the  notion 
that  the  Fishers  only  acquired  the  interest  of  Mrs.  Hensley.  The  remark  made 
when  this  case  was  here  before,  that  upon  no  theory  of  the  case  ought  the  de- 
cree to  have  embraced  more  than  the  legal,  interest  of  Hensley  himself,  can- 
not be  regarded  as  giving  any  countenance  to  such  a  claim.  The  decree  was 
then  for  the  plaintiff,  and  the  remark  was  made  to  show  that  it  could  not 
stand  la  any  view  of  the  case.  We  have  before  endeavored  to  show  that  the 
defendants  by  right  acquired  all  the  title  of  both  Hensley  and  his  wife.  The 
fact  that  Henry  knew  of  the  existence  of  the  title-bond,  which  is  clearly  enough 
shown  by  this  record,  cannot  change  the  result  before  expressed. 

The  judgment  of  the  circuit  court,  which  was  for  the  defendants,  is  af- 
firmed. 

(All  concur.) 
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Fairbanks  and  others  v.  Long  and  others. 

{Supreme  Court  of  Missouri.    May  16,  1887.) 

1.  Limitation  of  Actions^Ejsctmbnt— IzrarBucnov. 

Rev.  St.  Mo.  f  3225,  provides  that  any  person  claiming  any  real  estate  in  the  law- 
ful possession  of  another,  and  which  has  not  been  in  possession  of  such  claimant, 
or  any  one  under  whom  he  claims,  for  30  consecutive  years,  and  on  which  he  has 
paid  no  taxes,  and  the  equitable  title  to  which  has  emanated  from  the  government 
more  than  10  years,  shall  within  one  year  bring  his  action  to  recover  the  same,  or 
be  forever  barred.  Heldy  that  where  this  section  was  pleaded  as  a  bar  to  an  action 
of  ejectment,  although  by  its  instructions  the  court  erroneously  made  the  bar  of 
the  statute  complete  against  plaintiff  upon  proof  of  the  two  facta  only,— that  de- 
fendants were  hi  possession  of  the  premises  at  the  time  of  the  commencement  of 
the  action,  and  that  neither  plaintiff,  nor  those  claiming  under  him,  had  been  in 
piossession  of  the  premises  for  30  years  last  past,— yet,  as  it  appeared  upon  all  the 
evidence  that  plaintiff  could  not  recover,  the  erroneous  instruction  was  not  ground 
for  reversal. 

2.  Samk— Equitable  Title. 

Mansfield  v.  Pollock,  74  Mo.  186,  and  Rollins  v.  McTntire.  87  Mo.  497,  holding  that 
the  statute  applies  to  cases  where  the  legal  as  well  as  the  equitable  title  has  ema- 
nated from  the  government,  reconsidered  and  affirmed. 

3.  Same — Statute — Disability. 

The  statute  is  absolute,  and  makes  no  exceptions  in  fiivor  of  those  laboring  under 
disability.  Held  that,  where  such  is  the  case,  the  court  cannot  introduce  any  excep- 
tions into  the  statute  on  the  ground  of  inherent  equity,  or  because  it  may  appear 
reasonable  that  the  statute  should  not  run  against  a  party  in  a  given  case. 

Appeal  from  circuit  court,  Chariton  county. 

Chas.  Hammond  and  P.  A,  Reece,  for  plaintiffs  in  error.  JET.  Lander,  for 
<lefendants  in  error. 

Brags,  J.  This  is  an  action  of  ejectment  to  recover  the  S.  W.  J  of  sec- 
tion 22,  township  56,  range  21,  in  the  county  of  Chariton.  The  petition  in 
usual  form  was  tiled  January  81, 1882.  The  answer  of  defendants  David  and 
Elizabeth  Ballew  was  a  general  denial.  Defendant  Long  filed  a  separate  an- 
swer, and,  in  addition  to  a  general  denial,  alleged  that  the  land  sued  for  was 
"military  bounty  land,"  and  set  up  the  two-years  statute  of  limitations,  and, 
for  a  further  defense,  alleged  '^that  he,  and  those  under  whom  he  claims,  have 
been  in  the  actual  possession  of  the  premises  in  question  for  many  years  be- 
fore the  commencement  of  this  suit,  and  that  said  premises  have  not  been  in 
the  possession  of  the  plaintiiTs,  or  of  any  one  under  whom  they  claim,  for  more 
than  80  years  next  before  the  commencement  of  this  suit,  and  that  the  plaintiffs, 
or  any  of  them,  or  any  one  under  whom  they,  or  either  of  them,  claim,  have 
paid  no  taxes  on  said  premises  for  more  than  thirty  years  next  before  the  com- 
mencement of  this  suit,  nor  at  any  other  time."  The  case  was  tried  by  the 
<K)urt  without  a  jury.  Finding  and  judgment  for  the  defendant,  and  brought 
here  l^  plaintiffs  by  writ  of  error.  The  errors  assigned  are  the  refusal  of  the 
court  to  give  plaintiffs'  declarations  of  law  ISTos.  8  and  5,  and  the  giving  of 
•defendants'  declarations  Nos.  1,  2,  8,  and  4. 

It  is  conceded  that  the  right  of  action  of  all  the  plaintiffs  was  not  barred 
by  the  two-years  statute,  and  the  finding  of  the  court  was  upon  the  theory 
that  plaintiffs'  recovery  was  barred  by  section  1  of  the  statute  of  February  27, 
1874,  (Laws  1874,  p.  118;  Bev.  St.  §  8225.)  The  point  made,  that  no  issue 
under  that  statute  was  raised  by  the  pleadings  owing  to  the  insufiiciency  of 
Long's  special  plea,  is  not  well  taken;  for,  by  the  express  terms  of  that  act 
in  a  case  coming  within  its  provisions,  the  claimant's  recovery  is  not  only 
barred,  but  his  right  and  title  is  ipso  facto  vested  in  the  possessor;  and,  even 
if  it  were  not  so  provided,  it  is  well-settled  law  in  this  state  that  in  eject- 
ment it  is  not  necessary  to  plead  specially  the  statute  of  limitations.  It  oper- 
ates upon  the  right,  and  vests  title,  and  the  facts  to  confer  title  may  be  given 
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in  evidence  under  the  general  issue.  Nelson  v.  Brodhack,  44  Mo.  597;  Ful- 
kerson  y.  Mitchell,  82  Mo.  14,  and  cases  cited. 

There  was  no  evidence  to  support  plaintiffs'  declaration  No.  5,  and  conse- 
quently no  error  in  its  refusal.  Defendants'  declaration  No.  3  was  upon  the 
two-years  statute  of  limitations,  and  Nos.  2  and  4  are  unexceptionable,  and 
the  objections  to  them  are  not  insisted  upon;  so  that,  for  the  determination 
of  this  cause,  il  will  only  be  necessary  to  consider  declaration  No.  1,  given 
for  the  defendants,  and  plaintiffs'  declaration  No.  3,  refused. 

The  court  by  its  action  on  these  last  two  declarations  in  effect  declared  the 
law  to  be  that  if  it  appeared  from  the  evidence  that  the  defendants  were  in 
the  actual  possession  of  the  premises  in  question  before  and  at  the  time  qf  the 
commencement  of  the  suit,  in  good  faith  claiming  title  thereto,  and  that  the 
plaintiffs,  nor  any  of  them,  nor  any  one  under  whom  they  claim,  were  ever  in 
possession  of  said  premises,  or  ever  paid  taxes  on  said  premises  for  the  period 
of  t?urty  years  last  past,  then  the  defendants'  possession  was  within  the  pro- 
tecting provisions  of  section  1  of  the  act  of  February  27,  1874.  That  section 
reads  as  follows:  "Any  person  claiming  any  real  estate  in  the  lawful  posses- 
sion of  another,  and  which  has  not  been  in  possession  of  such  claimant,  or 
any  one  under  whom  he  claims,  for  thirty  consecutive  years*  and  on  which 
neither  he,  nor  those  under  whom  he  claims,  has  paid  any  taxes  for  all  tliat 
period  of  time,  and  the  equitable  title  to  which  has  emanated  from  the  gov- 
ernment more  than  ten  years,  shall,  within  one  year  from  the  approval  of 
this  act,  bring  his  action  to  recover  the  same,  and  in  default  thereof  he  shall 
be  forever  barred,  and  his  right  and  title  shall  ipso  facto  vest  in  such  pos- 
sessor." 

Under  the  construction  placed  upon  this  act  in  Rollins  v.  Mclntire,  87 
Mo.  496,  the  30  years  next  preceding  the  date  of  the  act  is  the  period  con- 
templated by  the  act,  and  ''the  claimant  at  the  date  of  the  act,  and  his  pred- 
ecessors in  the  chain  of  title  under  which  he  claims  within  said  penod  of 
thirty  years,  as  well  as  the  person  in  actual  possession  at  that  date,  are  the 
parties  contemplated  by  the  act."  With  this  construction,  so  far  as  it  goes, 
no  fault  can  be  found. 

The  operation  of  the  act  depends  upon  these  five  concuning  conditions: 
(1)  The  premises  must  not  have  been  in  the  possession  of  the  claimant,  nor 
of  any  person  under  whom  he  claims,  for  30  consecutive  years  next  preceding 
the  twenty-seventh  of  February,  1874,  and  no  taxes  must  have  been  paid 
thereon  for  all  that  period  of  time,  either  by  the  claimant  or  those  under 
whom  he  claims.  (2)  The  claimant  must  have  failed  to  bring  his  action 
within  one  year  after  that  date.  (3)  The  equitable  title  must  have  ema- 
nated from  the  government  more  than  10  years  prior  to  that  date.  (4)  The 
possessor  must  have  been  in  lawful  possession  at  that  date.  (5)  His  posses- 
sion must  have  been  continued  during  the  whole  of  the  year  imm^iately 
succeeding  that  date. 

In  the  light  of  this  construction  of  the  statute,  the  theory  upon  which  this 
case  was  tried  is  erroneous,  as,  under  the  law  as  declared  by  the  court,  in 
order  to  defeat  plaintiff's  recovery,  it  was  only  necessary  that  defendants 
should  have  been  in  lawful  possession  of  the  premises  at  the  commencement 
of  the  suit,  and  that  the  claimants,  and  those  under  whom  they  claim,  should' 
never  have  been  in  possession  of  the  premises,  nor  paid  any  taxes  thereon  for 
the  period  of  thirty  years  last  past.  Whether,  for  the  errors  contained  in 
the  declarations  of  law,  this  cause  ought  to  be  reversed,  will  depend  upon  a 
consideration  of  the  undisputed  and  uncontradicted  facts  in  the  case;  and 
here  it  may  as  well  be  premised  that  the  same  error  in  regard  to  the  period 
within  which  the  claimant  must  have  failed  to  pay  taxes  contained  in  defend- 
ants' Orst  declaration  is  also  contained  in  plaintiffs'  fourth  declaration  given 
by  the  court  at  their  request,  and  they  ought  not  to  be  heard  to  complain  of 
un  error  which  they  invited  and  adopted.    Holmes  y^JSraidwood,  82  Mo. 
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610;  Nohle  v.  Blount,  77  Mo.  236;  Smith  v.  Culligan,  74  Mo.  887;  McQonigle 
V.  Daugherty,  71  Mo.  260;  5cite»  v.  Magoon,  85  Mo.  580. 

The  undisputed  facts  bearing  upon  the  question  under  consideration  m^ 
be  briefly  stated  as  follows:  On  the  nineteenth  of  February,  1819,  a  patent 
issued  from  the  government  of  the  United  States  to  James  Blackburn  for  the 
iHud  in  controversy,  whose  title  afterwards  vested  in  his  son  John  Patton 
Blackburn  by  descent.  The  latter  dying  intestate,  the  title  descended  to  his 
son  James  R.  Blackburn  and  five  other  children  and  one  grandchild  of  the 
said  John  Fatton.  James  B.  Blackburn,  by  deed  dated  July  20, 1860,  and  re- 
corded  January  9, 1861,  acquired  all  the  interest  of  the  other  heirs  of  John 
FAtton  Blackburn  except  that  of  the  grandchild.  In  1862,  James  B.  Black- 
bum  died  intestate,  leaving  surviving  him  one  of  the  plaintiffs,  his  widow, 
and  the  others,  his  only  children  and  lieirs  at  law.  The  colorable  title  of  the 
defendants  was  a  deed  from  the  patentee,  James  Blackburn,  to  John  Evans, 
dated  June  16,  1819;  deed  from  Evans  to  John  Beed,  dated  October  3,  1844; 
power  of  attorney  from  Beed  to  W.  R.  Love,  dated  February  11, 1864;  and 
deed  from  Beed  by  his  said  attorney  in  fact  to  F.  McLilley  dated  May  13, 
1864.  These  deeds  were  all  recorded  August  8, 1866,  McLilley,  the  grantee 
of  Beed,  took  actual  possession  of  the  premises  in  1866  or  spring  of  1867,  and 
continued  in  possession,  improving  and  using  the  premises  as  his  own.  until 
his  death,  in  1872,  and  his  possession  was  continued  in  his  heirs  until  April 
22, 1876,  when  plaintiffs,  or  some  of  them,  instituted  suit  for  the  premises 
against  the  tenants  of  said  heirs,  in  which  a  nonsuit  was  taken,  and  after- 
wards,  on  the  thirtieth  of  January,  1880,  and  within  one  year  after  taking 
snid  nonsuit,  they  commenced  another  suit  against  the  heirs  themselves,  in 
which  another  nonsuit  was  taken,  and  within  one  year  after  taking  same 
they  instituted  this  action ;  the  said  heirs,  and  the  defendants  who  claim  under 
said  McLilley,  and  who  succeeded  to  all  the  right,  title,  and  possession  of  said 
McLiUey,  continuing  in  the  same  actual,  open,  and  adverse  possession  since 
McLilley's  death  to  the  commencement  of  the  present  action.  Neither  the 
claimants,  nor  any  person  under  whom  they  claim,  have  ever  been  in  posses- 
sion  of  the  premises,  nor  have  they  ever  paid  any  taxes  thereon. 

The  facts  in  this  case  fully  meet  all  the  requirements  of  the  act  of  February 
27,  1874.  (1)  The  premises  had  not  been  in  the  possession  of  the  plaintiffs, 
or  of  any  person  under  whom  they  claim,  for  30  consecutive  years  next  pre- 
ceding the  twenty-seventh  of  February,  1874,  nor  had  any  taxes  thereon  been 
paid  by  them  during  all  that  time;  (2)  the  plaintiffs  failed  to  bring  their  action 
within  one  year  after  that  date;  (3)  the  title  to  the  premises,  legal  and  equi- 
table, had  emanated  from  this  government  more  than  50  years  prior  to  that 
date;  (4)  McLilley's  heirs  were  in  the  lawful  possession  of  the  premises  at 
that  date;  (5)  their  possession  continued  during  the  whole  of  the  year  imme- 
diately succeeding  that  date,  and  at  the  end  of  one  year  from  that  date,  by 
virtue  of  the  provisions  of  said  act,  plaintiff^'  title  was  ipso  facto  vested  in 
McLilley's  heirs,  and  since  has  been  acquired  by  the  defendants,  and,  upon 
the  uncontradicted  evidence  in  the  case,  the  court  would  have  been  warranted 
in  declaring  that  the  plaintiffs  could  not  recover;  from  which  it  follows  tliat 
the  judgment  of  the  circuit  court  ought  not  to  be  reversed  for  the  errors  in 
the  declarations  of  law  heretofore  mentioned.    Bev.  St.  1879,  §  3775. 

In  the  cases  of  Mansfield  v.  Pollock,  74  Mo.  186,  and  Rollins  v.  Mclniire, 
87  Mo.  497,  the  only  cases  that  have  been  before  this  court  involving  the  con- 
struction of  section  1  of  the  act  of  1874,  the  law  has  been  held  to  apply  to  cases 
where  the  legal  as  well  as  the  equitable  title  has  emanated  from  the  govern- 
ment, and,  after  carefully  considering  the  argument  of  counsel  maintaining  a 
contrary  view,  we  see  no  good  reason  to  depart  from  the  ruling  in  those  cases. 

As  to  the  remaining  contention  of  counsel  for  appellants,  that,  at  the  time 
the  act  went  into  effect,  all  the  plaintiffs  except  one  were  laboring  under  the 
disability  of  minority,  it  is  sufficient  to  say  that  the  statute  makes  no  excep- 
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tions;  and  the  settled  rule  is,  in  respect  to  the  running  of  the  statute  of  lim- 
itations, that  the  statute  will  run  against  all  persons,  '*and  no  exception  to  the 
statute  can  be  claimed  unless  it  is  expressly  mentioned  in  the  statute;"  and, 
"  where  the  statute  makes  no  exception,  the  court  can  make  none  on  the  ground 
of  any  inherent  equity,  or  because  it  may  appear  to  be  reasonable  that  the 
statute  should  not  run  against  any  party  in  a  given  case."  Tyler,  Ej.  928, 
929,  and  cases  cited;  Ang.  Lim.  (6th  Ed.)  203,  and  cases  cited.  The  act  of 
1874  was  evidently  intended  to  be  a  statute  of  absolute  repose  to  tliose  who 
came  within  the  protection  of  its  provisions. 

Judgment  of  the  circuit  court  aflirmed. 

(All  concur.) 

State  u.  Hatch. 
{Supreme  Court  of  Mieeouri,    May  16,  1887.) 

1.  Criminal  PRAonoi— Vknub— Constitotional  Law. 

The  constitation  of  Missouri  conferring  no  power  on  the  Ic^slatore  to  authorixe 
the  prosecution  of  a  crime  in  a  county  otner  than  that  in  which  it  was  coniniitted, 
held,  that  Bey.  St.  1 1698,  which  authorizes  an  indictment  to  be  found  in  either  of 
two  or  more  counties,  where  it  is  matter  of  doubt  in  which  the  offense  was  com- 
mitted, and  «ives  the  court  of  the  county  where  the  indictment  was  found  jurisdic- 
tion of  the  offense,  is  unconstitutional. 

2.  Samk. 

Where  defendant  commits  an  indictable  offense  in  one  county,  and  subsequently 
commits  a  similar  offense  in  another  county,  heldj  that  this  does  not  change  the 
yenue  of  the  offense  first  committed. 

Appeal  from  St.  Louis  criminal  court. 

Atty.  Qen.  Boone,  for  respondent.  F.  J.  Bowman  and  JK.  9.  Frost,  for  ap- 
pellant. 

Sherwood,  J.  1.  The  defendant  was  indicted  for  embezzlement  alleged  to 
have  been  committed  in  the  city  of  St.  Louis.  On  the  trial  he  was  convicted, 
and  now  appeals  here.  The  evidence  shows  very  clearly  and  conclusively  that 
the  offense  was  not  committed  in  the  city  of  St.  Louis.  This  case,  therefore, 
falls  within  the  principle  announced  in  Ex  parte  Slater,  72  Mo.  102,  and  in 
that  of  State  v.  McGhraw,  87  Mo.  161;  that  principle  being  that,  under  the 
present  constitution  of  this  state,  it  does  not  lie  in  tlie  power  of  the  legislature 
to  authorize  the  prosecution  of  a  crime  in  a  county  other  than  that  in  which 
it  is  committed.  In  the  case  last  cited  it  was  ruled  that  so  much  of  section 
1691  as  authorized  the  crime  of  burglary  to  be  punished  in  any  other  county 
than  the  one  in  which  the  offense  was  committed,  was  constitutionally  in 
valid.  For  like  reasons  it  may  now  be  ruled  that  section  1698,  which  author- 
izes an  indictment  to  be  found  in  either  of  two  or  more  counties,  where  it  is 
a  matter  of  doubt,  etc.,  in  which  one  it  was  committed,  and  gives  the  court 
of  the  county  where  the  indictment  is  found  jurisdiction  of  the  offense,  is  like- 
wise obnoxious  to  constitutional  objections.  The  case  of  larceny,  and  of  the 
place  of  its  perpetration,  rests  upon  considerations  peculiar  to  tiiat  crime, 
since  every  county  into  which  the  goods  may  be  taken  constitutes  the  locus  of 
a  distinct  asportation,  forming  thereby  a  new  theft.  Such  features  iis  these, 
however,  are  obviously  not  possessed  by  the  crime  under  discussion. 

2.  And  the  reception  of  money  by  defendant  from  his  employes,  after  com- 
mitting the  crime  of  embezzlement  elsewhere  in  the  stiite,  and  his  false  asser- 
tions in  respect  to  the  state  of  his  accounts  with  his  employes,  could  not 
change  the  venue  of  the  offense  previously  committed.  The  doctrine  of  rcto- 
tion  does  not  apply  in  criminal  cases.  The  act  of  the  defendant  in  obtaining 
the  money  in  St.  Louis  from  his  employes  might  certainly  fall  within  the  pur- 
view of  the  act  in  vei^YQUQ^  to  false  pretenses,  but  certainly  could  not  amount 
to  the  crime  of  which  he  has  been  convicted.    This  being  the  case,  we  hoid 
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that  the  criminal  court  had  no  Jurisdiction  of  the  offense  charged;  that  its 
proceedings  herein  were  coram  non  Judict;  and  its  judgment  is  hereby  re- 
versed, and  the  defendant  discharged. 
(All  concur.) 

Martin  ©.  Nixon  and  others. 

(Supreme  Court  of  Missouri.    October  Term,  1886.) 

1.  Trust  Deed— Defective  Execution— Effect. 

A  deed  of  trust  regular  in  form,  and  acknowledged  by  the  grantor  before  a  proper 
oflScer  as  bis  act  and  deed,  but  lacking  the  grantor's  signature,  which  was  omitted 
by  mistake,  will  be  regarded  in  equity  as  a  mortgage,  and  enforced  against  the  lien 
of  a  judgment  creditor  of  the  mortgagor,  subsequently  acquired.  Hay,  J.,  dissent* 
ing. 

2.  Judgment— LiEW— Mortgage— Mistake. 

Where  land  intended  to  be  included  in  a  mortgage  is  omitted  by  mistake,  and  a 
jnd^nient  is  subsequently  rendered  against  the  mortgagor,  the  lien  of  thejudgnient 
creditor  is  subject  to  the  equity  of  the  mortgage.    Ray,  J.,  dissenting. 

3.  MoRTGACE—CoNBiDERATioif— Extension  of  Time. 

Extension  of  time  by  a  creditor  for  the  payment  of  a  debt  due  him  by  the  debtor, 
as  securitv,  is  a  valid  consideration,  and  is  sufficient  to  support  a  deed  of  trust  given 
by  the  debtor  to  secure  a  new  note  for  the  debt. 

Error  to  circuit  court,  Johnson  county. 

W.  W.  Wood  and  W.  H,  Brinker,  for  Martin,  defendant  in  error.  8.  P» 
Sparks,  for  Nixon  and  others,  plaintiffs  in  error. 

NoBTON,  C.  J.  This  cause  was  tried  on  the  following  agreed  statement  of 
facts:  "That  on  the  fourteenth  day  of  December,  1882,  the  plaintiff  recovered 
a  Judgment  in  the  circuit  court  of  the  county  of  Henry,  in  the  state  of  Mis- 
souri, against  one  John  Woodard  and  W.  R.  Muir  for  the  sum  of  $637.51; 
and  that,  on  the  eighteenth  day  of  December,  1882,  he  caused  a  duly-certified 
transcript  of  said  judgment  to  be  filed  in  the  office  of  the  clerk  of  the  circuit 
court  within  and  for  the  county  of  Johnson,  in  the  state  of  Missouri;  and 
that  afterwards  he  caused  an  execution  to  be  issued  upon  said  judgment,  on 
the  seventeenth  day  of  August,  1883,  directed  to  the  sheriff  of  the  said  countj 
of  Johnson,  which  said  execution  was  by  the  sheriff,  on  the  eighteenth  day 
of  August,  1883,  levied  upon  the  following  described  real  estate,  situate  in 
the  county  of  Johnson,  as  the  property  of  said  John  Woodard,  to-wit:  The 
north-east  quarter  of  the  south-east  quarter  of  section  26,  township  44,  range 
24;  that  on  the  nineteenth  day  of  October,  1883,  the  said  land  was  sold  by  said 
sheriff  under  said  execution,  at  which  sale  plaintiff  became  the  purchaser  of 
all  the  right,  title,  and  interest  of  the  said  John  Woodard  therein,  and  re- 
ceived a  deed  therefor;  that  on  the  twenty-first  day  of  November,  1882,  the 
said  John  Woodard  was  indebted  to  and  owed  defendants  the  sum  of  $433^ 
security  on  two  certain  promissory  notes  of  one  W.  B.  Muir,  and  payable  to 
defendants,  which  were  then  past  due;  and  in  consideration  of  said  debt,  and 
the  further  agreement  of  defendants  to  extend,  and  the  extension  of  the  time 
of  payment  of  the  sum  of  money  due  by  said  notes  for  a  period  of  six  months^ 
the  said  John  Woodard  promised  and  agreed  to  and  with  defendants  to  exe- 
cute his  negotiable  promissory  note,  in  lieu  of  the  notes  of  himself  and  the 
said  Muir,  to  the  defendants,  for  the  said  sum  of  $433,  being  dated  November 
21,  1882,  due  six  months  after  date,  with  interest  thereon  at  the  rate  of  10 
per  cent,  per  annum,  and  if  the  interest  be  not  paid  annually,  to  become  as 
principal,  and  bear  the  same  rate  of  interest;  and  to  execute,  acknowledge, 
and  deliver  to  W.  T.  Shivil  his  deed  of  trust  conveying  to  said  Shivil  the  fol- 
lowing described  real  estate :  The  north-east  quarter  of  the  south-east  quarter 
of  section  26,  township  44,  range  24,  to  secure  the  payment  of  said  note,  with 
power  of  sale  in  said  trustee,  if  said  note  should  not  be  paid  according  to  its 
tenor  and  effect;  that  in  pursuance  of  said  agreement  of  said  Woodard,  the 
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defendants  extended  the  time  of  payment  of  said  sum  of  money,  and  said 
Woodard,  in  part  performance  of  said  agreement,  executed  and  delivered  to 
defendants  his  promissory  note  in  the  following  words  and  figures,  to- wit: 
"•  $433.00.  Windsor,  Mo..  November  21,  1882. 

"  •  Six  months  after  date,  I  promise  to  pay  to  order  of  Catherine  Nixon  and 
Emma  Nixon  four  hundred  and  thirty-three  dollars  for  value  received,  nego- 
tiable and  payable  without  defalcation  or  discount,  and  with  interest  from 
date  at  the  rate  of  10  per  cent,  per  annum,  and  if  the  interest  be  not  paid  an- 
nually to  become  as  principal,  and  bear  the  same  rate  of  interest. 

**«JoHN  Woodard.' 
— **And  did  at  the  same  time  cause  to  be  drafted  a  deed  of  trust  purporting  to 
convey  to  W.  T.  Shivil,  trustee,  the  premises  aforesaid,  for  the  use  and  bene- 
fit of  defendants,  to  secure  the  payment  of  said  notes,  and  did  on  said  day  ap- 
pear before  one  N.  K.  Chapman,  a  notary  public  within  and  for  the  county  of 
Henry,  state  of  Missouri,  and  acknowledged  the  same  to  be  his  act  and  deed, 
for  the  purposes  expressed  in  said  deed,  and  did  deliver  the  said  deed  to  de- 
fendants; that  on  the  following  day,  November  22,  1882,  defendants  caused 
said  instrument  to  be  filed  in  the  ofiice  of  the  recorder  of  deeds  within  and  for 
Johnson  county,  Missouri,  for  record ;  that  the  said  John  Woodard,  by  an  over- 
sight and  mistake,  omitted  to  subscribe  his  name  to  said  deed  of  trust,  al- 
though fully  intending  to  do  so;  that  on  the  twenty-third  day  of  November, 
1882,  the  recorder  of  Johnson  county  discovered  that  said  deed  of  trust  had 
not  been  subscribed  by  said  Woodard,  and  on  same  day  transmitted  same  to 
H.  B.  McCleverty,  who  had  sent  same  to  him,  who,  overlooking  the  fact  that 
said  deed  of  trust  had  not  been  so  subscribed,  retained  possession  of  the  same 
until  the  twentieth  of  December,  on  which  day  said  John  Woodard  sub- 
scribed the  same,  and  it  was  returned  to  said  recorder  on  the  twenty-first  day 
of  December,  1882;  that  thereupon  they  caused  said  deed  to  be  recorded  in  the 
ofiice  of  the  recorder  of  deeds  in  and  for  Johnson  county,  Missouri,  as  the 
same  will  fully  appear  by  reference  to  Deed  of  Trust  Recoid  S,  at  pages  445, 
446,  and  447;  that  in  drafting  said  deed  of  trust,  by  a  mist£^eof  the  scrivener, 
the  said  premises  therein  conveyed  were  described  as  situate  in  the  county  of 
Henry,  state  of  Missouri,  when  in  truth  and  in  fact  they  are  situate  in  the 
county  of  Johnson,  state  of  Missouri;  and,  for  the  purpose  of  correcting  said 
mistake,  the  said  John  Woodard,  on  the  thirteenth  day  of  August,  18^,  ex- 
ecuted, acknowledged,  and  delivered  to  W.  L.  Shivil,  trustee  for  the  defend- 
ants, his  deed  of  correction,  properly  describing  the  said  lands  as  situate  in 
the  county  aforesaid,  which  said  deed  was  duly  filed  in  the  office  of  the  recorder 
of  deeds  within  and  for  said  county,  and  recorded  at  page  16  in  Deed  of  Trust 
Book  U,  on  file  in  said  office,  which  said  deed  contains  the  same  recitals  and 
covenants  as  the  first  deed  of  trust  herein  described,  except  that  it  fully  de- 
scribed said  lands  as  situated  in  Johnson  county,  instead  of  Henry  county, 
Missouri,  and  contained  the  further  recital:  *  This  deed  of  trust  is  given  and 
executed  to  the  said  parties  hereto,  to  correct  an  error  and  mistake  in  the  name 
of  the  county  stated  in  a  former  deed  of  trust,  executed  by  the  said  John 
Wdodard  to  W.  T.  Shivil,  trustee,  Catherine  and  Emma  Nixon  being  the  bene- 
ficiaries in  said  former  deed,  of  which  this  deed  is  a  correction;  is  dated  on 
the  twenty-first  day  of  November,  1882,  and  recorded  in  the  recorder's  office 
of  Johnson  county,  Missouri,  in  Book  S,  at  page  445.  In  said  former  deed, 
the  land  therein  described  is  stated  to  be  situated  in  Henry  county,  Missouri, 
when  it  should  have  been  Johnson  county;'  that  afterwards,  default  having 
been  made  in  the  payment  of  said  note  according  to  its  tenor  and  eflPect,  the 
said  trustee  herein  named,  W.  T.  Shivil,  refused  to  act,  and  in  pursuance  of 
such  refusal  and  authority  conferred  by  said  deed  of  trust,  H.  H.  Russell,  the 
then  sheriff  of  said  Johnson  county,  at  the  request  of  the  said  defendants,  and 
by  virtue  of  the  power  conferred  on  him,  did,  in  place  and  stead  of  said  Shivil, 
after  liaving  given  the  notice  required  by  said  deed,  on  the  tweiitjc-fourthday 
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of  March,  1884,  at  the  oourt-house  door,  in  the  city  of  Warrensbnrg,  county 
of  Johnson,  state  of  Missouri,  offer  said  premises  for  sale  by  public  auction  to 
the  highest  "bidder  for  cash  in  hand,  to  satisfy  and  pay  off  said  debt  so  secured, 
■and,  defendants  being  the  highest  bidders,  having  bid  therefor  the  sum  of 
•250,  the  same  was  stricken  off  and  sold  to  the  said  defendants,  and  in  pur- 
suance of  said  sale  and  purchase  the  said  H.  H.  Hussell,  trustee  as  aforesaid, 
executed,  aclcnowledged,  and  delivered  his  deed  as  such  trustee,  conveying  to 
them  said  premises. 

"It  is  fuither  admitted  that  the  defendants  entered  into  said  premises  at 
the  time  alleged,  and  that,  if  the  court  finds  that  the  plaintiff  is  entitled  to 
recover,  the  damages  may  be  assessed  at  one  cent,  and  the  monthly  rents  at 
no  dollars  per  month.  It  is  agreed  that,  upon  the  facts  admitted,  the  court 
may  make  such  separate  finding  and  judgment  upon  each  count  of  the  peti- 
tion as  the  law  may  warrant." 

On  the  above  facts,  the  court  declared,  by  its  finding,  that  under  the  law 
plaintiff  was  entitled  to  recover,  and  rendered  judgment  accordingly,  from 
which  defendants  have  appealed. 

The  principles  of  law  applicable  to  the  facts  agreed  upon  may  be  summa- 
rized as  follows:  The  doctrine  seems  to  be  well  established  that  an  agree- 
ment in  writing  to  give  a  mortgage,  or  a  mortgage  defectively  executed,  or 
an  imperfect  attempt  to  create  a  mortgage,  or  to  appropriate  specific  property 
to  the  discharge  of  a  particular  debt,  will  create  a  mortgage  in  equity,  or  a 
specific  lien  on  the  property  so  intended  to  be  mortgaged.  McQuie  v.  Peay, 
^  Mo.  56,  1  Amer.  Lead.  Gas.  £q.  510;  Re  Howe,  1  Paige,  125;  Bacouillat 
v.  Sansetain,  32  Gal.  376.  When  land  intended  to  be  included  in  a  mortgage 
is,  by  mistake,  omitted,  and  a  judgment  is  subsequently  rendered  against 
the  mortgagor,  the  lien  of  the  judgment  creditor  is  subject  to  the  equity  of 
the  mortgage.  The  lien  of  a  judgment  does  not  exceed  the  actual  interest 
which  the  judgment  debtor  had  in  the  land  at  the  time  of  its  rendition .  Freem . 
Judgm.  §§  357,  359;  Williams,  Eq.  Jur.  75;  Galtoay  v.  Malchow,  7  Neb. 
286.  Extension  of  time  by  defendants  for  the  payment  of  a  debt  due  them 
was  a  valid  consideration,  and  sufficient  to  support  the  deed  of  trust  to  defend- 
ants as  purchasers  for  such  valuable  consideration.  Casa  Co,  v.  Oldham^  lb 
Mo.  50;  1  Jones,  Mortg.  §  459.  In  all  cases  of  mistakes  in  deeds,  courts  of 
equity  will  interfere  as  between  the  original  parties,  or  those  claiming  under 
them  in  privity;  such  as  personal  representatives,  heirs,  devisees,  legatees, 
assignees,  voluntary  grantees,  or  judgment  creditors,  or  purchasers  from  them 
with  notice  of  the  facts.  As  against  bona  fide  purchasers  for  a  valuable  con- 
sideration, without  notice,  courts  of  equity  will  grant  no  relief,  because  they 
have  at  least  an  equal  equity  to  the  protection  of  the  courts.  1  Story,  Eq.  § 
165;  Young  v.  Coleman,  43  Mo.  179. 

In  carrying  out  the  principles  above  announced  in  the  case  of  Mastin  v. 
HdUey,  61  Mo.  196,  where  there  was  a  defective  execution  of  a  deed,  in  that 
it  lacked  a  seal,  it  was  held  that  the  doctrine  that  '* courts  of  equity  will  inter- 
fere for  the  relief  of  a  vendee  who  has  taken  a  defective  conveyance,  and  will 
compel  the  vendor  and  his  heirs,  and  all  other  persons  claiming  under  him  by 
the  act  of  the  law,  although  without  notice,  and  even  purchasers  claiming  as 
purchasers  for  a  valuable  consideration,  if  with  notice,  to  make  good  the  con- 
veyance, is  well  established;"  and  the  language  of  Ghancellor  Kent,  in  dis- 
posing of  the  question  of  the  lack  of  a  seal  to  a  deed,  is  adopted,  to  the  effect 
''that  as  the  instrument  was  in  form  a  deed,  with  the  single  exception  that  it 
lacked  a  seal,  and  as  it  concluded  with  the  words, '  In  witness  wherof  I  have 
hereunto  set  my  hand  and  seal,'  the  intention  to  afiix  the  seal  was  apparent, 
and  the  omission  to  do  so  a  mere  mistake,  concerning  which  redress  could  be 
afforded;"  and  it  was  decreed  in  that  case  that  a  subsequent  purchaser  with 
notice  should  convey  the  legal  title  to  the  first  purchaser. 

So,  in  the  case  of  McQuie  v.  Peay,  58  Mo.  56,  where  the  deed  of  trust  omit- 
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ted  to  name  a  trustee,  while  it  was  held  that  the  deed  was  at  law  inoperative^ 
it  was  nevertheless  held  that  it  should  be  regarded  as  an  equitable  mortgage^ 
and  sufficient  to  create  a  lien  for  the  benefit  of  the  creditor  whfch  could  be 
enforced  in  equity. 

So  in  the  case  of  Young  v.  Cason.  48  Mo.  259,  it  is  held:  "When  a  deed  of 
trust,  by  mistake,  omitted  to  describe  certain  lands,  but  the  mistake  was  cor* 
rected  by  the  grantor  through  a  new  deed,  and  the  land  was  sold  under  the 
latter  as  well  as  under  the  former,  the  sale  may  be  affirmed,  and  a  court  of  equity 
will  set  aside  the  lien  of  a  judgment  on  the  land  obtained  by  a  creditor,  with 
notice,  after  the  first,  but  before  the  second,  deed." 

Sealing  as  well  as  signing  a  deed  is  essential  to  make  it  operative  at  law  a& 
a  deed,'and  ordinarily  it  is  as  essential  that  there  should  be  a  grantee  as  a 
grantor;  and  if,  as  is  held  in  the  cases  above  cited,  a  deed  of  trust  in  which 
no  trustee  is  named,  or  which  is  lacking  in  having  a  seal,— one  of  the  essen- 
tials of  a  deed, — will  be  enforced  as  an  equitable  mortgage,  no  reason  is  per- 
ceived  why  the  deed  of  trust  thus  made  on  the  twenty-first  of  November,. 
1882,  regular  in  form,  and  acknowledged  before  a  proper  officer  as  his  act  and 
deed,  but  lacking  the  signature  of  the  grantor,  which  was  omitted  to  be  done 
by  mistake,  may  not  also  be  regarded  as  an  equitable  mortgage,  and  enforced 
accordingly  against  the  lien  of  the  judgment  creditor,  subsequently  acquired. 
And  inasmuch  as  the  imperfect  execution  of  the  deed  of  November  21,  1882,. 
could  have  been  corrected  in  a  court  of  equity.  It  follows  that  the  grantor  him* 
self  could  remedy  the  defect,  as  was  done  in  this  case  by  the  deed  of  correc- 
tion made  on  the  thirteenth  of  August,  1883,  which  recites  as  follows:  "This 
deed  of  trust  is  given  and  executed  to  the  said  parties  hereto,  to  correct  an. 
error  and  mistake  in  the  name  of  the  county  stated  in  a  former  deed  of  trust* 
executed  by  the  said  John  Woodard  to  W.  T.  Shivil,  trustee,  Catherine  and 
Emma  Nixon  being  the  beneficiaries  of  said  former  deed,  of  which  this  deed 
is  a  correction;  is  dated  on  the  twenty-first  day  of  November,  1882,  and  re- 
corded in  the  recorder's  office  of  Johnson  county,  Missouri,  in  Book  S,  at  page 
445.  In  said  former  deed  the  land  herein  described  is  stated  to  be  situate  in 
Henry  county,  Missouri,  when  it  should  have  been  Johnson  county."  This- 
deed  of  correction  was  filed  for  record  before  plaintiff's  execution  was  levied 
on  the  land,  and  before  he  purchased  at  the  sale  made  under  the  execution. 

For  the  reasons  given  the  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  remanded,  with  directions  to  enter  up  judgment  for  defendants,  and 
dismiss  the  plaintiff's  bill. 

(All  concur,  except  Ray,  J.,  who  dissents.) 

Ray,  J.,  {dissenting,)  Not  being  able  to  concur  with  my  brethren  in  their 
opinion  in  this  case,  I  beg  leave  to  state  briefly  some  of  the  reasons  therefor: 

Prior  to  the  case  oi  Davis  v.  Owenhy,  14  Mo.  171,  it  was  uniformly  held  by 
this  court  that  the  lien  of  a  judgment  would  hold  over  an  unrecorded  deed  or 
mortgage;  but  in  the  later  case  supra,  at  page  176,  it  was  ruled  that  "a  bona 
fide  purchaser  of  property,  who  has  failed  to  record  his  deed  until  after  a 
judgment  has  been  recovered  against  his  vendor,  but  who  records  it  prior  to 
any  sale  under  the  judgment,  can  hold  it  against  the  person  purchiising  un- 
der the  judgment."  In  this  case  {Davis  v.  Owenhy)  it  was  also  held  that  a 
"purchaser  who  has  paid  his  money  for  land,  and  received  his  deed,  is  the 
owner  of  the  land,  and  the  property  is  no  longer  the  property  of  the  vendor, 
nor  has  he  any  seizin  in  it.  either  at  law  or  in  equity,  whether  the  deed  be  re- 
corded or  not."  It  was  also  further  held  that  "a  creditor,  by  obtaining  a 
judgment,  acquires  a  lien  that  binds  the  estate  of  the  defendant  against  any 
subsequent  act  of  his,  but  he  acquires  no  interest  or  estate  in  the  property." 

In  the  case  at  bar,  there  is  no  pretense,  in  tiie  agreed  statement  of  facts* 
that  the  plaintiff,  Martin,  at  the  time  of  his  purchase  at  executor's  sale  under 
his  Judgment,  had  any  actual  notice  of  any  of  the  defendant's  equities  therein^ 
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or  of  the  fact  upon  which  they  were  predicated.  It  is  conceded  that  unless 
the  plaintiff,  by  virtue  of  statute  concerning  conveyances  of  real  estate  and 
registration  of  deeds,  had  had  constructive  notice  of  defendant's  equities,  he 
was  entitled  to  recover  the  lands  in  suit,  under  the  facts  in  the  agreed  state- 
ment If  that  be  so,  it  only  remains  to  inquire^which,  if  either,  of  the  in- 
struments of  writing,  or  deed  of  trust,  mentioned  in  said  agreed  statement, 
was  competent,  under  Bev.  St.  1879,  c.  20,  concerning  conveyances  of  land,  and 
the  recording  of  same,  to  impart  constructive  notice  to  plaintiff  of  defendant's 
legal  or  equitable  right,  if  any,  to  the  land  in  question.  Section  668  of  said 
chapter  20,  Rev.  St.  1879,  provides  that  "conveyances  of  lands,  or  of  any  estate 
or  interest  therein,  may  be  made  by  deed  executed  by  any  person  having  au- 
thority to  convey  the  same,  or  by  his  agent  or  attorney,  and  acknowledged 
and  recorded  as  herein  directed,  without  any  other  act  or  ceremony  whatever. " 
Section  674  provides  that  "all  deeds  or  other  conveyances  of  lands,  or  of  any 
estate  or  interest  therein,  shall  be  subscribed  and  sealed  by  the  party  grant- 
ing the  same,  or  by  his  lawful  agent,  and  shall  be  acknowledged  or  proved 
and  certified  in  the  manner  herein  prescribed."  Section  692  provides  that 
"every  such  instrument  in  writing,  certified  and  recorded  in  the  manner 
hereinbefore  prescribed,  shall,  from  the  time  of  filing  the  same  with  the  re- 
corder for  record,  impart  notice  to  all  persons  of  the  contents  thereof ;  and  all 
subsequent  purchasers  and  mortgagees  shall  be  deemed,  in'  law  and  equity,  to 
purchase  with  notice."  We  think  it  clear  that  the  instrument  of  writing 
bearing  date  November  21, 1882,  and  filed  for  record  on  November  22,  1882, 
purporting  to  convey  said  land  In  trust,  etc.,  was,  under  the  statute,  inopera- 
tive to  pass  title  for  want  of  the  signature  of  the  grantor ;  and,  if  inoperative 
to  pass  title,  it  was  equally  inoperative  to  impart  notice.  We  think  it  equally 
clear  that  when,  afterwaids,  on  the  twentieth  of  December,  1882,  said  instru- 
ment was  signed  by  the  grantor,  but  not  reacknowledged,  and  then  recorded, 
that  it  then  was  competent,  and  did  pass  the  title,  but  that  it  was  still  in- 
operative to  impart  notice,  for  the  reason  that  it  was  not  reacknowledged 
after  affixing  the  signature.  If  that  be  so,  it  seems  equally  clear  that  the 
subsequent  deed  of  trust,  made  to  correct  a  supposed  defect  in  the  first  deed 
of  trust,  was  inoperative  either  to  pass  title  or  impart  notice,  for  the  reason 
that  the  first  deed,  when  signed,  being  valid  and  operative  to  pass  title,  left 
none  in  the  grantor  to  pass  by  the  deed  of  correction,  subsequently  made  to 
correct  a  fancied  defect,  which  had  no  existence,  in  point  of  fact.  The  land 
in  question,  being  correctly  described  in  the  first  deed  by  its  congressional 
numbers  of  section,  township,  and  range,  passed  by  that  description;  and  the 
further  statement  that  it  was  situated  in  Henry  county  being  false,  in  fact 
and  in  law,  was  mere  surplusage,  and  harmless  to  impeach  or  invalidate  the 
deed. 

If  the  deed  of  correction,  for  the  reason  stated,  passed  no  title,  it  was  for 
the  same  reason  equally  inoperative  to  impart  any  notice  to  subsequent  pur- 
chasers. As  nothing  passed,  there  was  nothing  to  notice.  But,  besides  this, 
as  both  the  signing  of  the  first  deed  of  trust  and  the  execution  of  the  second 
were  acts  of  the  judgment  debtor,  subsequent  to  the  rendition  of  the  judg- 
ment or  filing  of  the  transcript  in  question,  under  which  plaintiff  bought  at 
execution  sale  thereunder,  they  were  invalid,  as  against  the  lien  of  said  judg- 
ment or  transcript.  If  this  be  so,  it  must  follow  that  the  judgment  debtor 
cannot  defeat  the  lien  of  a  judgment  creditor  by  inserting,  in  subsequent 
formal  paper  or  deed,  recitals  of  fact  or  equities  that  do  not  otherwise  appear 
of  record  in  some  valid  and  formal  deed  or  instrument  of  writing,  executed 
prior  to  the  date  of  such  judgment  or  transcript,  and  recorded  prior  to  the 
date  of  executor's  sale  under  said  judgment.  That  is,  such  subsequent  deeds, 
with  such  recitals,  do  not,  under  the  registration  act,  of  themselves  impart 
notice  to  the  purchaser  under  execution,  upon  such  prior  judgment.  It  may 
•  be  admitted,  for  the  sake  of  the  argument,  that  actual  notice  of  such  facts. 
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broiTght  home  to  such  execution  purchaser  before  the  sale,  would  defeat  the 
purchase,  but  this  is  not  the  case.  It  is  here  insisted,  and  ruled  bj  the  opinion 
of  the  court,  that  the  subsequent  recording  of  a  subsequent  deed, — with  such 
recitals, — of  itself,  under  the  statute,  imparts  notice,  notwithstanding  the 
execution  purchaser,  in  poiflt  of  fact,  had  no  such  notice.  Such,  I  respect- 
fully submit,  is  not  the  law.  Rev.  St.  1879,  §  2730,  provides  that  "judgments 
and  decrees,  rendered  by  any  court  of  record,  shall  be  a  lien  on  the  real  estate 
of  the  person  against  whom  they  are  rendered,  situate  in  the  county  for  which 
the  court  is  held."  Davis  v.  Owenhy,  14  Mo.  170;  Valentine  v.  Havener,  20 
Mo.  183;  Heed  v.  Ownby,  44  Mo.  204.  So  of  transcripts  of  judgments  of 
courts  of  record,  from  other  counties,  from  the  date  of  filing  same  for  record. 
Bev.  St.  1879,  §  2768. 

While  a  bonaflde  deed,  made  prior  to  the  date  of  the  judgment,  if  recorded 
prior  to  an  execution  sale  thereunder,  takes  precedence  of  the  lien  of  the  judg- 
ment, yet  we  apprehend  that  no  well-considered  case  goes  to  the  extent  of 
holding  (as  this  opinion  does)  that  the  judgment  creditor's  lien  does  not  bind 
the  estate  of  the  judgment  debtor  against  any  subsequent  act  of  his,  by  deed 
or  otherwise,  {Davis  v.  Owenhy,  snpra;)  or  that  the  judgment  debtor  can 
evade  the  force  of  the  judgment  by  a  formal  deed  or  paper,  subsequently 
made,  by  inserting  therein  recitals  of  alleged  prior  acts  and  facts,  and  thus 
give  the  registration  law  a  retroactive  force  and  operation  that  only  belongs, 
under  the  most  liberal  rulings,  to  bonaflde  deeds  made  before  the  date  of  the 
judgment,  if  recorded  before  the  execution  sale.  Such  subsequent  deeds  do 
not  take  precedence  of  the  lien  of  the  prior  judgment,  nor  do  they,  in  my 
opinion,  impart  such  constructive  notice,  under  the  statute,  as  to  invalidate 
the  purchase  thereunder,  as  is  ruled  by  the  opinion  of  the  court  in  this  case. 


Griffith  v.  Hanks. 

(Supreme  Cburt  of  HUaouri,    February  28,  1887.) 

1.  Promissoby  Note— Foeqeet— Question  of  Faot. 

Where  the  (juestion  in  an  action  on  a  promissory  note  is  whether  the  signature 
of  tlie  maker  is  genuine  or  a  forgery,  and  the  instructions  as  eiven  by  the  court 
present  that  question  fairly  to  the  jury,  the  verdict  will  not  be  disturbed  where  there 
is  evidence  tending  to  support  it. 

2.  Trial — ^Admissiov  op  Evidekob — Cubing  Ebrob. 

In  a  civil  case,  error  in  admitting  testimony  in  behalf  of  the  defendant  Is  cared 
where  an  instruction  is  subseqiientlv  given  at  the  plaintiff's  request  withdrawing 
in  express  terms  the  testimony  so  admitted  from  the  consideration  of  the  jury. 

3.  ApPEAIr-AniClflBION  OF  EVIDENCE— -EXCEPTION. 

Where  the  record  fails  to  show  that  the  plaintiff  in  error  excepted  at  the  time  to 
the  ruling  of  the  trial  court  in  admitting  evidence  over  his  objection,  the  correctness 
of  the  runng  is  not  before  the  appellate  court  for  review. 

4.  Sams—Motion  fob  New  Tbial— Assignmbkt  of  Erbob. 

Error  in  the  refusal  of  an  instruction  cannot  be  reviewed  on  appeal,  where  it  does 
net  appear  from  the  recofd  that  the  plaintiff  in  error  in  his  motion  for  a  new  trial 
assigned  such  refusal  as  one  of  the  grounds  upon  which  his  motion  was  based. 

Error  to  circuit  court,  Scotland  county. 

Stnith  A  Krauthoff,  J.  9.  Blair,  and  B.  Scofldd,  for  Griffith,  plaintiff  in 
error.    McKee  &  8moot,  for  Hanks,  defendant  in  error. 

Bat,  J.  This  was  a  suit  upon  a  negotiable  promissory  note.  The  note 
bore  date  December  21, 1880,  was  for  the  sum  of  $210,  payable  to  the  order  of 
Eagle  Machine-Works,  at  Citizens*  Bank,  Memphis,  Missouri,  six  months 
after  date,  and  purported  to  have  been  executed  and  signed  by  and  in  the 
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Dame  of  John  G.  Hanks,  the  defendant,  and  also  purported  to  have  been  as- 
signed to  plaintiff  for  value  before  maturity.  The  answer  was  the  plea  of 
non  est  factum,  supported  by  affidavit.  The  reply,  the  general  issue.  At  the 
trial  before  a  jury,  the  evidence  was  substantially  as  follows: 

It  was  admitted  by  defendant  that  the  payee  in  said  note  was  a  corporation 
duly  organized,  and  that  the  note  was  assigned  to  plaintiff  by  its  authorized 
manager,  J.  C.  Farr.  The  plaintiff,  to  further  sustain  the  issue  on  his  side, 
introduced  as  a  witness  H.  G.  Pitkin,  who  testified  that  he  was  acquainted 
with  the  defendant,  John  C.  Hanks,  and  somewhat  acquainted  with  his  hand- 
writing; has  had  some  notes  on  him;  has  been  in  the  banking  and  brokerage 
business  for  several  years,  and  made  the  examination  of  signatures  a  study. 
The  witness,  being  handed  the  note  in  suit,  was  asked  if  he  could  state  in  whose 
handwrite  the  name  of  John  C.  Hanks  thereto  was,  and  he  said  it  was  in  defend- 
ant's handwrite.  He  was  then  handed  plaintiff's  admitted  assessment  lists, 
and  asked  to  compaie  the  signatures  to  the  same  with  that  to  the  note,  and 
state  if  he  could  say  from  said  comparison  in  whose  handwrite  the  signature 
to  the  note  was,  and  he  answered  that,  in  his  opinion,  it  was  in  defendant's 
handwiite.  On  cross-examination,  he  stated  that  the  signature  to  the  note 
might  not  be  that  of  defendant,  but  that  it  looked  very  much  like  his  signa^ 
ture.  H.  Wine,  the  county  assessor,  being  sworn  for  plaintiff,  stated  that  he 
took  the  assessment  lists  of  defendant  for  1879  and  also  1880,  and  knows  that 
defendant  signed  the  lists  himself  for  one  year,  and  thinks  he  signed  for  the 
other.  J.  W.  Barnes,  being  sworn  for  plaintiff,  stated  that  he  was  a  broker, 
and  cashier  of  Scotland  (bounty  National  bank;  that  he  had  made  it  a  part  of 
his  business  to  examine  signatures  to  notes.  The  witness  being  handed  the 
note  in  suit,  and  defendant's  said  assessment  lists,  was  asked  to  compare  the 
signatures  to  the  same,  and  state  his  opinion  as  to  said  signatures,  and  he 
said  that,  in  his  opinion,  the  person  who  wrote  the  name  to  the  note  also  wrote 
the  names  to  the  assessment  lists.  On  cross-examination  he  said  the  signa- 
ture of  Hanks  was  one  that  would  not  be  hard  to  counterfeit;  that  the  signa- 
ture to  the  note  was  written  in  ink,  with  a  pen.  Plaintiff  then  offered  in 
evidence  the  note  in  suit,  together  with  the  assignment  of  same  to  plaintiff, 
by  the  authorized  manager  of  said  corporation,  as  well  as  defendant's  said  as- 
sessment lists,  all  of  which  were  submitted  to  the  jury,  and  the  plaintiff  here 
rested. 

The  defendant,  being  sworn  on  his  behalf,  and  being  handed  the  note  in 
suit,  testified  that  he  never  signed  said  note;  that  the  signature,  "John  G. 
Hanks,"  was  not  his.  He  further  stated  that  on  December  21,  1880,  a  man 
claiming  to  be  the  agent  of  the  Eagle  Machine-Works  of  Cleveland,  Ohio, 
came  to  his  home,  in  company  with  Smith,  from  Memphis,  Missouri,  and  said 
that  he  had  my  contract  for  three  corn-crushers  at  $70  each,  and  wanted  me 
to  pay  or  give  my  note  for  same.  "I  had  never  given  any  contract  to  buy  corn- 
crushers."  Plaintiff  liere  objected  to  this  evidence,  tending  to  show  the  con- 
sideration of  said  note  as  being  inadmissible  in  this  suit  by  indorsee  for  value 
before  maturity.  The  objection  was  overruled,  and  plaintiff  excepts  to  the 
ruling.  The  witness  then  stated  that  some  time  in  1880  a  man  claiming  to 
be  the  agent  of  the  Eagle  Machine- Works  called  to  see  him,  and  wanted  him 
to  become  local  agent  £or  the  sale  of  corn-crushers,  and  that  he  signed  an 
agreement  to  become  such,  but  never  signed  an  agreement  to  purchase  corn- 
crushers.  Plaintiff,  as  before,  objected  to  this  evidence  as  inadmissible  in 
this  suit;  and,  as  before,  the  court  overruled  the  objection,  and  plaintiff  ex- 
cepted to  the  ruling,  as  before.  Defendant  then  testified  that,  when  the  sec- 
ond agent  came  around,  he  did  sign  a  note  to  the  Eagle  Machine-Works  for 
$210, due  in  six  months,  and  payable  at  Citizens'  Bank,  with  10  percent,  from 
date;  that  the  note  he  signed  had  the  words  "order  of"  and  ^'negotiable" 
scratched  out ;  that  he  would  not  sign  a  negotiable  note,  and  had  the  above  words 
scratched  out.    To  this,  also,  plaintiff  objected,  because  the  note  in  suit  showed 
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on  its  face  that  it  had  not  been  defaced,  and  that  the  only  question  was,  did  the 
defendant  sign  it?  But  the  record  fails  to  show  that  plaintiff  excepted  to  this 
ruling  of  the  court.  On  cross-examination,  defendant  being  asked  how  manj 
papers  he  signed  that  day,  said:  "1  believe  there  was  two.  I  signed  two  pa- 
pers, and  gave  to  agent,  and  he  signed  one,  and  gave  to  me.  I  read  over  all 
these  papers  before  signing,  and  knew  what  I  was  signing.  *'  Being  asked  if  he 
did  not  write  to  the  E.  M.  Works  concerning  this  note,  the  witness  replied:  "I 
got  my  attorney  to  write  about  the  note  I  had  signed."  Witness  was  here 
handed  the  assessment  lists,  and  he  admitted  that  he  signed  one,  and  might 
have  signed  the  other.  The  note  in  suit  was  then  shown  witness,  and  he  was 
asked  if  the  signature  to  it  was  his,  and  he  said  no,  but  that  it  resembled  his 
signature.  "1  signed  with  a  pencil  the  agent  had.  I  see  that  my  name,  '  J. 
C.  Hanks,'  to  this  note,  is  written  with  ink  and  pen."  William  Hanks,  son 
of  defendant,  testified:  "I  was  present  at  the  time  of  the  transaction  between 
father  and  agent,  and  I  heard  the  note  read  over  that  my  father  signed,  and 
I  also  read  it  myself.  The  words  •  or  order '  and  the  word  *  negotiable  *  were 
erased.  My  father  signed  it  with  a  pencil,  and  handed  it  to  the  agent.  This 
is  not  the  note  my  father  signed,  and  this  is  not  my  father's  signature.  It 
read  payable  to  Eagle  Machine-Works,  and  the  words  'negotiable,'  'or  or- 
der,' were  scratched  out.  The  amount  was  $210."  To  this  evidence  the 
plaintiff  objected  as  inadmissible  in  this  suit.  But  the  record  fails  to  show 
either  that  the  court  overruled  the  objection,  or  that  plaintiff  excepted  to  the 
court's  action  in  this  behalf.  On  cross-examination,  witness  reaffirmed  what 
he  before  stated  about  the  erasures  in  the  note  his  father  signed,  and  further 
said  it  was  a  printed  note,  and  partly  blank  in  places.  Being  here  shown 
note  in  suit,  witness  said  he  never  saw  it  before,  but  that  the  note  Turner 
(the  agent^  read  over  to  his  father  was  about  the  same  size  as  the  note  in  suit, 
and  lookea  like  it.    This  was  all  the  evidence  offered. 

The  court,  at  the  instance  of  the  plaintiff,  gave  the  following  instructions: 
**(1)  That  the  evidence  in  this  case  proves  that  the  plaintiff  is  a  purchaser  of 
the  note  in  suit  for  value  and  in  good  faith  before  maturity  of  same,  and  the 
jury  must  believe  from  the  evidence  that  the  defendant  never  signed  said  note; 
(2)  that,  if  they  believe  firom  the  evidence  that  the  note  was  signed  by  de-. 
fendant,  they  will  find  for  the  plaintiff  for  the  full  amount  of  said  note, 
with  interest  from  date  at  the  rate  of  ten  per  cent.;  (8)  that,  if  they  believe 
from  the  evidence  that  defendant  signed  the  note  in  suit,  they  must  find  for 
plaintiff,  without  they  further  find  that  he  signed  it,  believing,  at  the  time, 
that  it  was  not  a  negotiable  note,  and  believing  that  said  note  did  not  contain 
a  proper  statement;  (4)  that  the  contract  between  the  Eagle  Machine- Works, 
made  prior  to  the  time  of  the  alleged  execution  of  the  note  in  question,  is  not 
a  subject  for  the  consideration  of  the  jury,  except  the  question  as  to  whether 
or  not  defendant  executed  said  note;  (5)  that  the  evidence  in  this  case  proves 
that  the  plaintiff  is  a  purchaser  of  the  note  in  suit  for  value  and  in  good  faith 
before  maturity  of  the  same,  and  the  jury  must  find  for  the  plaintiff,  unless 
they  believe  from  the  evidence  that  the  defendant  never  signed  the  said  note." 

The  plaintiff  also  asked  the  following  instruction,  which  the  court  re- 
fused, and  plaintiff  excepted  to  said  ruling:  "(6)  The  court  instructs  the  jury 
that  it  is  their  right  and  privilege  to  examine  the  signature  signed  to  said 
note,  and  to  compare  said  signature  with  other  admitteid  signatures  of  the  de- 
fendant; and  if,  from  said  comparison,  they  believe  the  signature  to  the  note 
is  his,  and  that  he  signed  the  same,  they  will  find  for  plaintiff. " 

At  the  instance  of  defendant,  the  court  gave  the  following  instructions: 
**(1)  That  the  burden  of  proof  in  the  execution  of  the  note  sued  on  is  with 
the  plaintiff;  and  unless  they  believe  from  the  preponderance  of  the  evidence 
that  defendant  signed  the  note  sued  on,  or  authorized  some  one  for  him  to 
sign  same,  they  will  find  for  defendant."  To  the  giving  of  which  plaintiff 
objected  and  excepted.  ^  j 
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The  jury  found  a  verdict  for  the  defendant,  and  there  was  judgment  ac- 
<5ordingly,  from  which  the  plaintiff,  after  unsuccessful  motions  for  new  trial 
and  in  arrest,  appealed  to  this  court. 

It  is  here  insisted,  in  behalf  of  plaintiff,  that  the  court  erred  in  admitting 
in  evidence  that  portion  of  defendant's  testimony  (father  and  son  included) 
touching  his  execution,  to  said  corporation,  of  a  note  like  the  one  in  suit,  ex- 
•cept  that  it  was  non-negotiable;  that  the  words  "order  of"  and  "negotiable" 
were  erased  or  scratched  out  before  he  signed  it;  that  it  was  signed  in  pencil, 
«tc.  It  is  further  insisted  that  the  coui*t  also  erred  in  admitting  in  evidence 
what  the  defendant  said  in  reference  to  the  prior  alleged  contract  between  de- 
fendant and  agent  of  said  corporation  touching  the  purchase  of  corn-crushers, 
and  becoming  agent  of  said  corporation  for  the  sale  of  same,  etc.  It  is  also 
x;laimed  for  plaintiff  that  the  court  erred  in  refusing  instruction  No.  6  asked 
by  plaintiff.     The  defendant  has  furnished  us  no  brief  on  his  behalf. 

As  to  first  alleged  error,  it  is  sufficient  to  say  that  the  record  fails  to  show 
that  the  plaintiff,  at  the  time,  excepted  to  the  ruling  of  the  trial  court  in  that 
•belialf,  and,  under  repeated  decisions  of  this  court,  that  question  is  not  now 
before  us  for  review.  Hoyt  v.  WilHams,  41  Mo.  270;  Harrison  v.  Bartlett, 
bl  Mo.  170;  Pogue  v.  State,  13  Mo.  444;  Waldo  v.  Bussdl,  5  Mo.  387;  Han- 
nibal c6  St  J.  H,  Co,  V.  Moore,  37  Mo.  338. 

As  to  the  second  alleged  error,  it  is  also  sufficient  to  say  that  that  error  was 
<;ured  by  the  fourth  instruction  given  at  plaintiff's  request,  by  which  that 
testimony  was  in  express  terms  withdrawn  from  the  consideration  of  the 
jury.  Fitzgerald  v.  State,  14  Mo.  413.  We  are  aware  that  the  ruling  of  this 
court  on  that  question  of  practice — especially  in  criminal  cases — has  not  been 
altogether  uniform,  but  the  great  weight  of  authority  is  in  favor  of  the  rule 
Above  stated. 

As  to  the  refusal  of  plaintiff's  sixth  instruction,  it  is  also  sufficient  to  say 
that,  if  that  was  error,  it  is  not  now  before  us  for  review,  as  the  record  shows 
that  plaintiff  in  his  motion  for  new  trial  failed  to  assign  that  as  one  of  the 
grounds  for  a  new  trial.  The  question  in  this  case,  as  has  been  seen,  was 
whether  the  signature  to  the  note  in  suit  was  the  genuine  signature  of  the 
defendant  or  a  forgery.  The  instructions  given  by  the  court  presented  that 
question  fairly  to  the  jury,  (or  at  least  contain  no  error  of  which  the  plaintiff 
.  <aLii  complain,)  and,  as  there  was  evidence  tending  to  support  the  verdict,  the 
uniform  practice  of  this  court,  under  such  circumstances,  is  not  to  disturb 
the  verdict. 

There  may  be  some  question  as  to  the  propriety  of  plaintiff's  first  and  third 
instructions;  but,  if  there  is,  plaintiff  cannot  complain  of  it. 

This  leads  to  an  affirmance  of  the  judgment  of  the  trial  court;  and  it  is  so 
ordered. 

(All  concur.) 


BoBB  and  others  o.  Bobb  and  others. 
(JSuptenie  Court  of  MtMouri,    June  7,  1887.) 

1.  Tbusw— AooorwTiNQ — Cbedits. 

Where  a  husband  and  father  establishes  a  trust  in  favor  of  the  separate  use  of  his 
wife  and  of  their  children,  by  conveyance  to  a  frienc[,  and  a  reconveyance  to  him- 
self as  trustee,  he  is  not  entitled  to  a  credit  in  his  account  as  trustee  for  the  consid- 
eration expressed  in  the  reconveyance  when,  as  a  matter  of  fact,  both  truisfers 
•     were  voluntary,  and  no  consideration  passed. 

2.  8aM»— COMPOUWD  IlffTKBnT. 

Upon  a  suit  for  accounting  against  a  trustee,  it  appeared  that  he  kept  no  account 
of  the  trust  fnnds  for  a  large  portion  of  the  time,  and  that  he  used  the  balances, 
from  time  to  time,  for  his  own  profit,  by  loaning  the  same  at  a  high  rate  of  inter- 
est, and  by  otherwise  employing  the  same  for  his  individual  benefit,  without  ao* 
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•  coasting  for  the  profits  so  realized.  Hetd^  that  he  should  be  charged,  in  Ilea  of 
the  profits,  with  interest  at  6  per  cent,  on  balances  in  his  hands,  compounded  auna- 
ally. 

5.  Same— Self-Imposkd  Trdst. 

A  father  who  creates  a  trust  in  his  own  property  in  favor  of  his  children  and  un- 
dertakes to  administer  the  trust  himself  is  liable  to  account  at  the  suit  oi  the  bene- 
ficiaries when  the  proper  time  arrives. 
4.  Same— Creation  of  Trust— Estoppel. 

Although,  as  a  matter  of  fact,  no  consideration  passed  under  either  deed,  both  of 
which  expressed  one,  it  does  not  lie  in  the  mouth  of  a  father  who  conveyed  his 
property  to  a  friend,  and  look  a  conveyance  back  to  himself,  in  which  he  joined  in 
trust  for  the  sole  use  and  benefit  of  his  wife  and  their  children,  to  say  that  the  first 
deed  was  without  consideration,  and  therefore  left  the  estate  in  himself  divested  of 
all  trust. 

6.  Evidence— Parol— Recital  in  Deed. 

A  want  of  consideration  cannot  be  shown,  against  the  recital  in  a  deed,  for  the 
purpose  of  defeating  the  operative  words  of  the  deed,  as  for  the  purpose  of  showing 
a  resulting  trust  in  the  grantor. 

6.  Equity— Repormino  Deed— Family  Trust. 

Equity  will  not  reform  a  deed  establishing  a  family  tmst,  so  as  to  let  in  after- 
born  children,  where  the  testimony,  as  to  the  intention  of  the  creator  of  the  trust 
is  conflicting,  and  about  eoually  balanced,  and  where  the  settlor,  who  was  also  the 
trustee,  has  administered  toe  trust  for  24  years  according  to  its  express  torms,  and 
with  no  intimation  of  a  mistake. 

7.  Appeal— Claim  not  Made  Bei/^w— Trusts. 

A  claim  by  a  trustee  to  a  credit  on  an  accounting,  made  for  the  first  time  on  ap- 
peal, will  not  be  considered. 

8.  Same— Waiver— Amendment. 

Where  pleadings  are  amended,  the  prior  pleadings  are  to  be  regarded  as  aban- 
doned, and  error  in  the  rulings  of  the  trial  court  upon  the  original  pleadings  is 
not  available. 

Cross-appeals  from  St.  Louis  court  of  appeals. 

Bill  for  removal  of  trustee,  and  account.  The  following  statement  is  part 
of  the  opinion  of  Lewis,  P.  J.,  reported  in  7  Mo.  App.  501:  In  April,  1843, 
defendant  Charles  Bobb,  who  is  the  father  of  all  the  other  parties  beneficially 
interested  in  this  cause,  conveyed  to  Miss  Hannah  Letcher,  now  Mrs.  John  B. 
Stevenson,  for  the  expressed  consideration  of  $10,000,  a  considerable  quantity 
of  real  estate  situate  in  the  city  of  St.  Louis.  It  does  not  satisfactorily  ap* 
pear  that  any  consideration  was  really  paid.  Miss  Letcher  was  a  relative, 
and  an  inmate  of  Charles  Bobbys  household,  enjoying  his  entire  confidence. 
It  appears  to  have  been  his  wish  to  place  this  property  in  her  hands,  in  order 
to  secure  it  Hgainst  possible  vicissitude  in  his  own  affairs,  and  so  that  it 
might  be  ultimately  enjoyed  by  his  wife  and  children.  At  that  time  hia 
children  were  three, — Charles  L.,  John  H.,  and  William  H.,  all  infants  of  ten- 
der years.  Afterwards,  and  prior  to  January,  1845,  William  H.  died,  and  a 
daughter,  Lucy  G.,  now  the  defendant  Lucy  G.  Taylor,  was  born. 

In  January,  1845,  Miss  Letcher,  being  about  to  marry,  executed  and  de- 
livered a  deed  conveying  all  of  the  property  remaining  in  her  hands  to  Charles 
Bobb,  as  trustee,  for  the  sole  use  and  benefit  of  Mary  H.  Bobb,  his  wife,  and 
John  H.,  Charles  L.,  and  Lucy  G.  Bobb,  his  children,  with  power  to  sell  or 
dispose  of  the  same  as  the  beneficiaries  might  direct.  Miss  Letcher  had  pre- 
viously sold  some  parcels  of  the  real  estate,  and  held  notes  of  the  purchasers, 
secured  by  deeds  of  trust.  These  notes  went  into  the  possession  of  Charles 
Bobb,  who  collected  the  proceeds.  There  were  certain  other  notes,  known  as 
the  Kelly  and  Sellick  notes,  which,  with  the  deed  of  trust  securing  their  pay- 
ment, were  in  December,  1843,  conveyed,  in  a  deed  which  was  duly  acknowl- 
edged and  recorded,  by  Charles  Bobb  and  the  trustee  in  the  deed  of  trust,  t6 
Charles  L.  Bobb,  John  H.  Bobb,  and  WiUiam  H.  Bobb. 

The  present  suit  was  commenced  in  1859.  Its  general  objects  are  to  re- 
strain the  defendant  Charles  Bobb  from  further  acting  as  trustee,  os  in  any 
manner  di&;>osing  of  or  interfering  with  the  property;  to  compel  an  account- 
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ing  for  hia  receipts  and  disbursements  as  trustee;  and  to  divest  the  entire  legal 
title  out  of  the  trustee,  and  cause  it  to  be  vested  in  the  ceatuis  que  trwtt, 
Af ter  a  iengthy  trial  upon  preliminary  issues,  and  two  successive  references, 
the  whole  occupying  a  period  of  more  than  eight  years,  the  circuit  court  de- 
creed substantially  according  to  the  prayer  of  the  second  amended  petition. 

The  first  question  to  be  here  considered  arises  upon  the  prayer  of  defends 
ants,  Charles  Bobb,  deorge  L.  Bobb,  and  his  sister,  C!ora  L.  Taylor,  for  a 
reformation  of  the  deed  of  January,  1845,  from  Hannah  Letcher  to  Charles 
Bobb,  trustee.  It  is  claimed  that  the  real  intention  of  the  parties  was  to  es- 
tablish a  trust  for  the  benefit  of  Mary  H.  Bobb,  wife  of  Charles  Bobb,  and  of 
all  their  children  then  in  being  or  thereafter  to  be  bom,  but  that  the  scrivener, 
by  mistake  and  without  authority,  inserted  the  names  of  the  then  living  chil- 
dren only.  As  the  deed  now  stands,  John  H.  Bobb,  Lucy  G.  Taylor,  and  the 
representatives  of  Charles  L.  Bobb,  who  have  died  since  the  institution  of  the 
suit,  are  each  entitled  to  six-twentieths  of  the  estate;  while  George  and  Cora, 
who  were  born  after  the  execution  of  the  deed,  can  only  claim  one-twentieth 
part  each,  as  heirs  of  their  mother,  Mary  H.  Bobb,  who  died  in  1858.  A 
reformation  of  the  deed  as  proposed  would  give  to  the  defendants  George  and 
Cora  shares  equal  with  those  of  the  other  beneficiaries. 

Jeff,  Chandler  and  M,  Kenealy,  for  appellants.  Hitchcock^  Madill  &  Fin- 
kelnburg,  for  respondents. 

Black,  J.  On  April  18,  1843,  the  defendant,  Charles  Bobb,  conveyed  to 
Miss  Hannah  Letcher  nine  parcels  of  land  in  the  city  of  St.  Louis.  This 
deed  is  in  the  usual  form,  and  expresses  no  trust.  On  the  twenty-third  of 
January,  1845,  Hannah  Letcher  conveyed  the  same  property,  except  three 
parcels  which  had  been  sold  to  Charles  Bobb,  in  tnist  for  the  sole  use  and 
benefit  of  Mary  H.  Bobb,  wife  of  said  Charles  and  their  children,  Charles  L., 
John  H.,  and  Lucy  G.  Mary  H.  Bobb  died  in  1853.  There  had  been  bom  to 
her  and  Charles  Bobb,  since  the  execution  of  the  deed  of  trust,  two  children, 
Cora  and  George.  In  1854,  Charles  Bobb,  as  trustee  and  father  and  guardian, 
instituted  suit  against  Hannah  Letcher,  the  object  of  which  was  to  procure 
a  reformation  of  the  deed  of  trust  so  as  to  allow  him  to  sell  the  property,  or 
any  of  it,  without  the  consent  of  the  children.  The  deed  was  reformed  as 
prayed.  From  1845  to  the  institution  of  this  suit,  the  trustee  sold  portions 
of  the  property,  collected  rents  from  the  houses  on  the  property  when  the 
deed  was  executed,  built  others  and  collected  rents  therefrom.  The  object  of 
this  suit  is  to  compel  an  accounting.  An  interlocutory  decree  to  that  effect 
was  made  and  a  reference  had.  Objections  to  some  of  the  items  of  account 
in  the  report  of  the  referee  were  sustained,  and  as  to  those,  and  the  matter  of 
compensation  of  the  trustee,  the  cause  was  again  referred.  From  the  final 
decree  entered  upon  these  reports  Charles  Bobb  and  some  of  the  other  defend- 
ants have  appealed. 

1.  Of  the  many  reasons  assigned  to  set  aside  the  final  and  interlocutory  de^ 
crees,  some  of  them  relate  to  rulings  on  the  pleadings  previous  to  the  second 
amended  petition.  Those  prior  pleadings  are  to  be  regarded  as  abandoned. 
None  of  these  complaints  go  to  this  amended  petition  or  the  defendant's 
pleadings  filed  subsequently  thereto,  and  hence  the  rulings  complained  of  need 
not  be  considered. 

2.  The  trustee  now  claims  that  he  should  have  had  a  credit  of  $10,000  be- 
cause that  amount  is  recited  as  the  consideration  in  the  deed  from  him  to  Han- 
nah Letcher.  The  conceded  fact  is  that  no  consideration  was  ever  agreed  to 
be  paid.  Besides  this,  he  does  not  appear  to  have  made  any  such  a  claim  in 
the  trial  court,  and  it  cannot  be  made  here  for  the  first  time,  even  if  it  had 
any  show  of  right. 

3.  Two  other  objections  are  to  the  effect  that  the  deed  of  1843  to  Hannah 
Letcher  was  without  consideration,  and  therefore  left  the  estate  in  defendant 
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divested  of  all  trust,  and  she  had  nothing  to  coavey  by  the  deed  of  1845. 
There  was»  in  reality,  no  consideration  paid  by  Hannah  Letcher  or  any  one 
else  for  the  deed  of  184d»  though  it  recites  a  consideration  of  $10,000.  There 
was  a  show  of  passing  a  bag  of  silver  back  and  forth,  but  it  was  for  the  pur- 
pose, merely,  of  giving  color  to  the  transaction.  Still  this  can  make  no  dif- 
ference; no  trust  resulted  to  Charles  Bobb  because  of  that  fact.  The  consid- 
eration expressed  in  a  deed  is  open  to  parol  explanation  for  most  purposes. 
But  a  want  of  consideration  cannot  be  shown  against  the  recitation  in  the 
deed  for  the  purpose  of  defeating  the  operative  words  of  the  deed,  as  for  the 
purpose  of  showing  a  resulting  trust  in  the  grantor.  Henderson  v.  Hender- 
son, 13  Mo.  151;  Hollochery,  Hollocher,  62  Mo.  273;  McConnell  v.  Brayner, 
63  Mo.  463;  McCrea  v.  Purmort,  16  Wend.  475;  FarringUm  v.  Barr.  36  N. 
H.  86;  Kimball  v.  Walker,  30  III.  511. 

Besides  this,  Charles  Bobb  joined  in  the  deed  of  1845.  He  does  not  deny 
the  express  trust  created  by  that  deed ;  on  the  contrary,  by  his  answer  he  as- 
serts, and  in  the  most  solemn  form  affirms,  the  trust.  Indeed,  he  asks  that 
the  trust  deed  maybe  reformed  so  as  to  place  the  two  after-born  children  upon 
a  footing  equal  with  those  named  therein;  whereas  now  they  only  inherit 
shares  in  their  mother's  interest. 

But  the  trustee  does  contend  that  the  plaintiff's  case  made  by  the  bill  is 
made  to  stand  on  the  deed  of  1843,  while  the  decree,  he  insists,  is  made  to 
rest  on  the  trust  deed.  As  to  the  deed  of  1843,  the  petition  does  allege  that, 
while  it  was  made  without  any  trust  being  expressed,  yet  it  was  fully  under- 
stood between  Miss  Letcher  and  Mr.  and  Mrs.  Bobb  that  she  was  to  hold  the 
legal  title  for  Mrs.  Bobb  and  her  children  then  living.  But  the  petition  goes 
on  and  sets  out  the  deed  of  trust,  the  decree  correcting  the  same,  and  the  in- 
terests of  the  parties  thereunder,  the  sale  of  propeity,  and  collection  of  rents 
thereafter.  There  can  be  no  doubt  but  the  deed  of  trust  is  also  made  the 
foundation  of  the  relief  asked.  Indeed,  the  interlocutory  decree  as  to  the  first 
count  appears  to  be  based  solely  upon  the  deed  of  trust  of  1845. 

4.  Miss  Hannah  Letcher,  now  Mrs.  Stevenson,  was  an  intimate  and  trusted 
friend  of  Mr.  and  Mrs.  Bobb,  staying  sometimes  at  their  house,  and  it  was  for 
this  reason  she  was  requested  to  and  did  take  the  deed.  She  executed  the 
deed  of  trust  before  her  marriage.  She  says  that  Charles  Bobb  requested  her 
to  take  the  deed  of  1843,  for  the  benefit  of  his  wife  and  children,  Charles  L., 
John  H.,  and  William  H.;  that  Mrs.  Bobb  was  opposed  to  making  the  deed, 
saying  that  she  thought  the  property  was  safer  with  her  husband,  and  they 
might  have  more  family,  when  Charles  said  he  would  attend  to  that.  Mrs. 
Stevenson  says,  when  the  deed  of  trust  was  made,  William  was  dead,  and  Lucy 
had  been  born,  and  she  understood  Lucy  was  to  take  the  place  of  William. 
The  whole  tenor  of  her  testimony  is  opposed  to  the  theory  of  any  mistake. 
Charles  Bobb  testified  that  he  made  the  deed  of  1843  to  satisfy  the  fears  of  his 
wife;  that  he  had  been  compelled  to  take  an  interest  in  a  boat,  and  was  about 
to  go  on  the  river,  and  she  was  afraid  he  would  become  embaiTassed;  that, 
when  Hannah  Letcher  was  about  to  get  married,  he  talked  the  matter  over 
with  his  wife,  and  they  concluded  to  take  the  property  back,  and  that  the  un- 
derstanding was,  she  would  convey  it  to  him,  in  trust  for  his  wife  and  their 
children,  born  and  to  be  bom.  This  effort  to  correct  the  deed  of  trust  is  made 
for  the  first  time  some  24  years  after  it  was  made.  Besides  this,  the  petition 
of  Charles  Bobb  to  have  the  deed  corrected  in  the  matter  before  mentioned, 
and  which  was  sworn  to  by  him,  sets  out  the  interests  of  the  parties,  includ- 
ing those  of  George  and  Cora,  precisely  as  if  there  had  been  no  mistake  in  the 
respect  under  consideration.  During  all  this  time  he  had  administered  the 
trust  on  the  theory  that  there  was  no  mistake.  Under  these  circumstances, 
and  on  his  evidence,  thus  contradicted  by  his  own  acts,  no  court  would  be 
justified  in  decreeing  a  reformation  of  the  deed.  The  deed  may  have  been  an 
unwise  act,  and  not  made  with  sufficient  forethought,  but  the  evidence  is  too 
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uncertain  to  show  that  it  was  not  prepared  in  accord  with  the  then  intention 
of  the  parties  thereto. 

5.  The  farther  objection  to  13ie  decree  is  that  the  trustee  was  charged  with 
6  per  cent,  interest  on  balances  in  his  hands,  compounded  annually.  Whether 
a  trustee  should  be  charged  with  any  interest  upon  moneys  in  his  hands,  and, 
if  he  is,  then  at  what  rate,  must  depend  much  upon  the  particular  facts  of 
each  case.  As  to  surviving  partners  and  administrators,  where  there  has 
been  no  delay  in  collecting  and  paying  out  the  funds,  they  are  not  to  be 
charged  with  any  interest.  Gregory  v.  Menefee^  83  Mo.  418.  But  in  this 
state  it  has  been  held,  where  the  administrator  has  used  the  moneys,  not  for 
the  interest  of  the  estate,  but  for  his  own  purposes,  he  might  be  charged 
with  the  highest  rate  of  interest.  In  re  Davis,  62  Mo.  454.  And  on  moneys 
in  his  hands,  and  not  reported,  but  used  by  himself,  he  should  be  charged 
with  10  per  cent,  interest,  compounded  annually*  Williams  v.  Pettic7*ew, 
62  Mo.  472.  Again,  where  there  was  unreasonable  delay  in  making  settle- 
ments, 10  per  cent.,  with  three  rests  in  fifteen  years,  was  approved.  Scott 
V.  CretvSf  72  Mo.  268.  The  doctrine  that  compound  interest  may  be  exacted 
by  way  of  a  punishment  for  breach  of  trust  has  recently  been  repudiated  by 
this  court.    Crtice  v.  Cruce,  81  Mo.  684. 

In  Perry  on  Trusts,  section  471,  it  is  said:  "If  he  [the  trustee]  has  so  min- 
gled the  money  and  the  profits  with  his  own  money  and  profits  that  he  can- 
not separate  and  account  for  the  profits  that  belonged  to  the  cestui  que  trtist, 
the  cestui  que  trust  may  have  legal  interest,  computed  with  annual  rests,  in 
order  to  compound  It."  Again,  "the  burden  is  on  the  trustee  to  show  that 
he  made  no  profits,  or  received  no  benefit,  from  the  money;  and  if  he  refuses 
to  account,  or  to  show  the  amount  of  profits  received,  the  court  will  give 
compound  interest,  in  order  that  it  may  be  certain  the  cestui  que  trust  gets 
the  profits  of  the  trade  or  business  in  which  the  trustee  has  employed  the 
money." 

On  the  one  hand,  it  appears  from  the  report  of  Mr.  B.  Gratz  Brown,  to 
whom  the  question  of  compensation  of  the  trustee  was  referred,  that  defeud- 
ant  gave  to  this  property  close  and  careful  attention.  He  built  many  houses 
upon  it,  kept  them  in  repair,  and  collected  the  rents.  In  short,  he  made  a 
valuable  property  out  of  his  own  donation  to  these  children,  and  is  not  charge- 
able with  any  neglect  in  that  behalf  which  could  distinguish  the  trust-estate 
from  his  individual  interests. 

On  the  other  hand,  the  same  referee  reports  that  the  attention  given  by  the 
trustee  to  this  property  did  not  seriously  interfere  with  his  other  business ;  that 
he  carried  on  his  private  business  in  connection  with  the  trust,  and  the  ac- 
counts of  the  trust  were  largely  commingled  with  his  own.  He  was  engaged 
in  trade,  in  warehousing,  in  lending  money,  in  improving  other  property,  and 
for  a  time  in  mining.  It  would  seem  no  accounts  of  the  trust  funds  were 
kept  for  a  large  portion  of  the  time,  and  no  accurate  accounts  were  produced. 
It  is  true  that  the  interlocutory  decree  did  direct  the  referees  to  compound  in- 
terest on  balances  annually  at  10  and  at  6  per  cent,  per  annum,  so  that  in  re- 
ality they  never  passed  upon  the  rate  of  interest  to  be  charged,  or  when  or  how 
often  compounded.  The  final  decree,  however,  finds  that  these  balances  were 
used  by  the  trustee  from  time  to  time  for  his  own  profit,  by  loaning  the  same 
at  a  high  rate  of  interest,  and  by  otherwise  employing  the  same  for  his  indi- 
vidual benefit,  without  accounting  for  the  profits  so  realized;  and  it  then  pro- 
ceeds to  adjudge  him  accountable  for  interest  on  the  balances  at  6  per  cent., 
compounded  with  annual  rests. 

The  evidence  reported  by  the  referees,  and  that  upon  which  this  finding  of 
the  court  was  made,  is  not  preserved  in  this  record,  and  we  must  take  the  re- 
ports of  the  referees,  in  so  far  as  they  were  confirmed,  and  the  findings  of  the 
court,  as  correct.  It  is  manifest,  from  these  reports  alone,  that  some  method 
of  charging  interest,  in  lieu  of  profits,  had  to  be  adopted,  and  we  cannot  say 
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from  this  record,  and  the  authorities  cited« there  was  any  error  in  this  respect. 
We  do  not  see  that  section  5560,  Rev.  St. ,  has  any  application  to  this  case.  The 
defendant  undertook  to  execute  this  trust;  and  the  law  everywhere  is,  when 
the  proper  time  comes,  the  trustee  must  accoant  to  the  beueflciailes. 

The  judgment  of  the  court  of  appeals  is  affirmed. 

(All  concur.) 

McCarthy  and  others  v.  Cass  Avenue  &  Fair  Grounds  Ry.  Co, 
{Supreme  Court  cf  MUeouri.    June  6,  1887.) 

1.  Jury — Coupetbkoy  of  Jcjbor — Prejudice. 

In  an  action  to  recover  damages  under  the  statute  of  Missouri  for  causing  the 
death  of  a  person,  the  competency  of  a  juror  who  testified  that  he  had  no  prejudice 
.  against  this  particular  case,  but  tnat  he  was  opposed  to  personal  damage  cases  gen- 
erally, but  that,  if  the  evidence  showed  that  the  plaintiffs  were  entitled  to  damages, 
then  he  would  be  in  favor  of  awarding  them,  is  a  question  for  the  court  to  try,  and 
the  findings  of  the  court  upon  it  will  not  be  disturbed. 

2.  Nkgligencb— Contributory— CHiLn—lssTRucmoKfe. 

In  an  action  for  damages  based  upon  alleged  negligence  in  yiolating  an  ordinance 
of  St.  Louis  by  which  drivers  and  conductors  of  street  cars  are  required  to  keep 
watch  for  children,  either  on  the  track  or  approaching  the  same,  ana  to  stop  in  the 
shortest  time  possible,  where  the  evidence  disclosed  that  a  boy  between  eight  and 
nine  years  old  was  knocked  down  by  the  horses  of  defendant's  street  car  while 
attempting  to  jump  on  another  car  going  in  the  opposite  direction,  and  that  the 
driver  of  the  car  did  all  in  his  power  to  stop  it  the  instant  he  saw  or  could  have 
seen  the  boy,  held^  that  an  instruction  to  the  jury  "that  the  law  requires  of  a  boy 
eight  vears  and  eight  iiionths  old  that  be  shall  exercise  such  care  and  foresight,  in 
avoidfng  danger  and  accident,  as  he  is  capable  of  exercising,  and  if  he  failed  to  ex- 
ercise such  degree  of  care,  and  thereby  contributed  directly  to  his  death,  that  his 
parents  could  not  recover,"  is  not  error,  when  the  court  otherwise  instructed  the 
jury  that  it  was  proper  for  them  to  consider  the  facts  and  circumstances  of  the 
case,  his  age,  experience,  and  knowledge  of  the  risk  attending  the  act  of  running 
in  the  street  to  catch  onto  street  cars,  and  the  warnings  which  he  may  have  received 
from  his  parents  and  others,  and  when  the  court  also  told  the  jury  that  all  the  in- 
structions were  to  be  taken  and  read  together.^ 

Appeal  from  St.  Louis  circuit  court. 

F,  X  McCabe  and  A,  R,  Taylor »  for  appellant.  Leonard  Wilcox,  for  re- 
spondent.     . 

Black.  J.  The  plaintiffs  are  the  parents  of  John  McCarthy,  an  unmarried 
minor.  Their  cause  of  action  is  based  upon  alleged  negligence  in  violating 
an  ordinance  of  the  city  of  St.  Louis  by  which  drivers  and  conductors  of  street 
cars  are  required  to  keep  a  vigilant  watch  for  persons  on  foot,  and  especially 
children,  either  on  the  track  or  approaching  the  same,  and,  upon  the  first  ap- 
pearance of  danger  to  such  peraons,  to  stop  in  the  shortest  time  and  space 
possible. 

The  first  contention  is  that  the  court  erred  in  overruling  the  plaintifEs' 
challenge  to  four  jurors  for  cause.  The  examination  of  one  of  them  will 
present  the  question  as  to  the  others,  and,  as  reported  in  the  bill  of  exceptions^ 
is  as  follows :  "  Upon  a  special  jury  of  eighteen  being  called  and  sworn,  plain- 
tiffs' counsel  asked  Juror  Sawyer  whether,  in  an  action  brought  to  recover 
damages  under  the  statute  of  Missouri  on  account  of  killing  a  person,  he 
would  have  any  bias  or  prejudice  one  way  or  the  other.  The  juror  answered 
that  he  did  have  a  bias  against  such  a  case;  that  he  was  prejudiced  against 
all  damage  cases.  Being  asked  if  such  bias  existed  at  this  time,  he  an- 
swered that  it  did.  Asked  if  it  would  require  evidence  to  remove  said  preju- 
dice in  this  case,  he  said  in  answer:  'Well,  I  suppose  there  would  have  to  be  ev- 

1  Respecting  negligence  in  regard  to  children,  see  Mackey  v.  Cityof  Vicksburg,  (Miss.) 
2  South.  Rep.  178,  and  notes;  Emerson  v.  Peteler,  (Minn.)  29  N.  W. Rep. 313,  and  note; 
Schmidt  v.  Kansas  City  D.  C^o.,  (Mo.)  1  S.  \V.  Rep.  65,  and  note.  r^  ^^^T^ 
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idence  anyway ;'  that  it  would  require  strong  evidence.  Counsel  for  the  plain- 
tiffs then  made  his  challenge  for  cause,  and  thereupon  the  court  asked  the 
juror  if  he  could  hear  the  evidence  in  the  case,  and  render  a  verdict  according 
to  the  law  and  the  evidence.  The  juror  answered  that  he  believed  he  could. 
By  the  Court,  •  Suppose  a  case  in  hand,  one  in  which  the  evidence  in  other 
respects  sustains  plaintiffs'  cause  of  action,  could  you,  under  the  evidence  and 
instructions  of  the  court,  give  the  plaintiff  a  verdict?'  Annoer.  '  Yes,  sir.' 
Plaintiffs'  counsel  then  asked:  '  My  question  still  is,  would  the  prejudice  that 
exists  in  your  mind  now  against  all  damage  suits,  including  this,  be  such 
that  it  woQld  require  evidence  to  remove  it  before  you  could  find  a  verdict  for 
plaintiffs?'  Anatoer.  *If  you  will  allow  me,  I  will  answer  it  in  this  way: 
If  the  evidence  went  to  show  that  the  party  was  entitled  to  damages,  then,  as 
a  matter  of  justice,  I  would  be  in  favor  of  awarding  damages;  otherwise  I 
•oould  not.'  Q.  'Would  you  start  into  the  oise  with  a  prejudice  against  it 
which  would  require  evidence  to  remove?'  il.  <Not  in  this  case.  I  have  no 
prejudice  against  this  case,  because  I  don't  know  anything  about  it.'  " 

It  is  not  every  opinion  of  a  juror  concerning  the  matter  in  litigation  which 
will  operate  as  a  disqualification.  To  have  that  effect  it  must  be  such  an 
opinion  as  will  influence  his  judgment  in  the  consideration  of  the  cause. 
This  is  substantiallv  the  rule  of  the  atatute.  Section  2796.  Opinions  formed, 
but  not  of  a  fixed  cnaracter,  and  which  readily  yield  to  evidence,  do  not  dis- 
qualify the  juror.  State  v.  Walton,  74  Mo.  270.  If  he  have  such  a  bias  or 
prejudice  against  a  dass  of  cases  that  his  judgment  will  be  warped,  then  he 
should  be  set  aside  and  not  accepted  as  a  juror;  but  it  ought  to  appear  that 
his  bias  is  such  as  to  influence  his  judgment. 

Again,  the  competency  of  a  juror  is  a  mixed  question  of  fact  and  law:  It 
is  for  the  court  to  try  this  4uestlon  of  fact,  and  the  finding  of  the  trial  court 
as  to  the  competency  of  the  juror  ought  not  to  be  disturbed  unless  it  is  clearly 
and  manifestly  against  the  evidence.  This  rule  is  to  be  deduced  from  what 
has  been  heretofore  said  by  this  court.  State  v.  Catham  Nat.  Bank,  80 
Mo.  626;  Montgomery  v.  RaUroadCo,,  2  S.  W.  Rep.  409. 

Now,  from  the  examination  of  the  juror  in  this  case,  it  clearly  appeal's  that 
he  had  no  opinion  as  to  this  case.  His  evidence,  as  a  whole,  shows  that  he 
was  opposed  to  unfounded  personal  damage  suits;  but,  if  the  evidence  showed 
that  the  plaintiffs  were  entitled  to  damages,  then  he  would  be  in  favor  of 
awarding  them.  What  more  could  be  asked  of  any  juror?  But  applying  the 
rule  before  asserted,  it  becomes  clear  that  we  ouglit  not  to  disturb  the  finding 
of  the  circuit  court  as  to  the  competency  of  these  jurors. 

Tor  the  purpose  of  the  only  question  of  law  urged  it  is  sufficient  to  say  of 
the  evidence  that  the  boy  was  between  eight  and  nine  years  old.  As  one  of 
the  defendant's  street  cars  was  going  east  on  Cass  avenue,  the  boy  and  two 
older  brothers  saw  the  conductor  was  inside'' collecting  fares,  and  they  at- 
tempted to  jump  on  for  a  ride.  The  older  boy  got  on  the  car,  but  John  was 
five  or  six  feet  behind,  running  after  the  car.  At  the  same  time  another  car 
on  the  north  track  was  going  west.  The  boy  got  on  the  space  between  the 
two  tracks,  and  in  his  endeavor  to  avoid  the  west-bound  car  and  a  butcher 
wagon,  which  passed  at  the  same  moment,  he  ran  against  the  horses  drawing 
the  car  going  west,  was  knocked  down  by  them,  and  run  over  by  the  car. 
There  is  but  Uttle  evidence  showing  any  want  of  care  on  the  part  of  the 
driver,  and  much  that  exonerates  him  from  all  blame,  that  he  did  all  in  his 
power  to  stop  the  horses  and  car  the  instant  he  saw  or  could  have  seen  the  boy. 

The  instructions  given  at  the  request  of  the  plaintiffs,  among  other  things, 
required  the  jury  to  find  that  the  child  was  exercising  ordinary  care,  accord- 
ing to  his  age  and  discretion,  to  prevent  injury  to  himself. 

For  the  defendant  the  court  gave  the  following  instructions:  "No.  6.  The 
court  instructs  the  jury  that  the  law  requires,  even  of  a  boy  eight  years  and 
eight  months  old,  that  he  shall  exercise  such  care  and  foresight  in  avoiding 
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danger  and  accident  as  he  is  capable  of  exercising;  and  if  plaintiffs*  deceased 
son  failed  to  exercise  such  d^pree  of  care,  and  thereby  contributed  directly  to 
his  injury  and  death,  then  plaintiffs  cannot  recover.  No.  7.  In  determining 
the  capacity  of  phiintiff *s  son  to  foresee  and  avoid  the  danger  to  which  he  ex- 
posed liimself ,  the  court  instructs  yon  that  it  is  proper  for  you  to  consider, 
among  other  facts  and  circomstances  in  the  case,  his  age,  his  experience,  and 
knowledge  of  the  risk  and  danger  attending  the  act  of  running  in  the  street 
to  catdi  onto  street  cars,  and  the  warnings  which  he  may  liave  received  from 
his  parents  or  others." 

Objection  made  to  the  sixth  instruction  is  that  it  required  a  too  high  degree 
of  care  on  the  part  of  the  boy;  but  the  court,  in  express  terras,  told  tiie  ju^ 
that  all  of  the  instructions  were  to  be  taken  and  read  together.  When  this 
is  done,  the  boy  was  only  required  to  exercise  care  and  prudence  equal  to  his 
o^jacity,  age,  knowledge,  and  experience  considered.  Tliis  he  was  required 
to  do.  Boland  v.  RaUroad  Co.,  36  Mo.  490;  Otteriag  v.  BaUtoad  Co^  64 
Mo.  424. 

No  question  is  made  over  the  other  instructions. 

The  judgment  is  affirmed. 

(All  concur.) 


Karnes  e.  At.kxaxder, 

{J^tpremM  Qmri  of  MmourL    June  6, 1887.) 

1.  JmamsT— Jones  of  Px&ca— Goixatkrai.  AnAcx—Exacunov  Saul 

In  efedmeni  tb  reooTer  the  popoaion  of  certain  real  «BUte,  defendant  claimed 
title  under  a  sheriff^  deed,  given  at  a  sale  under  two  special  executions  iasaed  upon 
special  judgments  rendered  by  a  justice  of  the  peace  upon  special  tax  bilb  for  the 
doing  of  certain  grading  in  the  dty  of  Kansas.  Section  4  of  the  Kansas  Gtr  charter 
provides :  "  Where  the  amount  due  on  any  tax  hill  docs  not  exceed  three  nimdred 
dollars,  suit  may  be  brought  thereon  before  the  noorder  of  the  dty,  oranyjostice  of 
the  peace  of  said  city,"  etc.  The  executions  only  recite  that  the  justice  who  ren- 
dered the  judgments  was  a  justice  of  the  peace  of  Kaw  township,  aii  J  omits  the 
won^  **  in  Kansas  City."  It  was  admitted  that  it  appeared  from  the  proceeding 
h^d  before  the  justice  that  he  was  a  justice  of  the  peace  in  Kansas  City.  £KBU,that 
the  ittdgments  were  not  subject  to  coi lateral  attack,  and  that  an  exception  to  the 
deed  on  this  ground  was  not  well  takou 

S.  BxKrunoH— IjBTT  asd  Sals— Rrrrsir-DAT. 

A  sale  under  special  executions  issued  upon  spedal  judgments  rendered  upon  spe- 
cial tax  bills  as  provided  by  section  4  of  the  Kansas  City  charter,  although  the  execu- 
tions came  to  the  hands  of  the  shoiff  on  the  first  daT  of  April,  and  were  retomabie 
to  the  next  April  term,  which  began  on  the  second  Monday  in  April,  and  nothing 
was  done  under  them  till  th^  twenty-eighth  day  of  April,  when  the  property  was 
adTertised  for  sale,  keid  not  yoid,  when  the  pn.>perty  to  be  sold  for  the  payment 
of  the  judgments  has  been  seised,  set  apart,  and  designated  by  the  judgmoit'of  the 
court. 

Ai^peal  from  elieait  court,  Jackson  county. 

£•  H.Fieid^  for  appellant.    C.  O.  Tiehenor,  for  respondent 

Norton,  C  J.  This  is  a  suit  hj  ejertment  to  recoTsr  the  possession  of 
certain  real  estate  in  fi^msas  City.  Defendant  had  judgment,  from  which 
plaintiff  basi4>pealed,  and  it  is  conceded  that  plaintiff  was  entitled  to  recoTer 
unleBS  a  certain  siieriff^s  deed  put  in  eiidence  by  defendant  was  effectual  in 
paasing  the  title  to  the  property  in  dispute. 

The  trial  court  h^d  that  the  deed  was  effectual  for  tint  purpose,  and  it  is 
this  ruling  of  which  the  ptointiff  complains,  and  the  grounds  of  his  complaiot 
will  suAcientty  ^W*"^  ^J  ^^  fallowing  fMta  disclosed  by  the  bill  of  execp- 
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"That  the  following  executions  were  delivered,  on  the  first  day  of  April, 
1876,  tathe  sheriff  of  Jackson  county,  which,  tc^ether  with  the  advertise- 
ments posted  thereon,  were  read  in  evidence.  There  are  two  of  these  execu- 
tions; but  inasmuch  as,  except  as  to  the  amounts  thereof,  the  recitals  in 
each  are  the  same,  we  copy  herein  but  one,  which  is  as  follows: 

**  *The  State  of  Missouri  to  the  Sheriff  of  Jackson  County ,  Greeting : 
Whereas,  Michael  Hunt,  on  the  twenty-second  day  of  September,  A.  D.  1875, 
filed  in  the  office  of  the  clerk  of  the  circuit  court  of  Jackson  county  a  tran- 
script of  a  judgment  by  him  obtained  against  Charles  G.  Hopkins,  Sans  W. 
Hopkins,  and  J.  Y.  0.  Karnes,  before  A.  W.  Allen,  Esq.,  a  justice  of  the 
peace  within  and  for  Kaw  township,  Jackson  county,  on  the  twenty-sixth  day 
of  June,  A.  D.  1875,  for  the  sum  of  637.64,  which  to  the  said  Michael  Hunt 
was  adjudged  as  aforesaid,  and  also  for  costs;  and  whereas,  said  judgment 
was  rendered  on  a  certain  special  tax  bill  against  the  following  described  real 
estate:  Lot  No.  nine,  (9,)  in  block  No.  seven,  (7,)  of  Ranson  and  Hopkins' 
addition  to  the  city  of  Kansas,  county  of  Jackson,  atid  state  of  Missouri,  and 
that  the  defendants  are  the  owners  thereof.  These,  therefore,  command  you 
that  of  the  above  described  real  estate  of  the  said  Charles  G.  Hopkins,  Sans  W. 
Hopkins,  ahd  J.  Y.  0.  Karnes,  you  cause  to  be  made  the  sum  aforesaid  ad- 
judged against  them,  together  with  the  costs,  and  that  you  have  the  same  be- 
fore the  judge  of  our  Jackson  county  circuit  court  at  IJie  next  April  term 
thereof,  to  satisfy  the  judgment  and  costs  aforesaid;  and  that  you  certify  how 
you  execute  this  writ. 

"  *  Witness,  Wallace  Laws,  clerk  of  our  saidicircuit  court  of  Jackson  county, 
with  the  seal  thereof  hereunto  affixed  at  office  in  Kansas  City,  this  6rst  day 
of  April,  A.  D.  1876.  [l.s.]  Wallace  Laws,  Clerk.* 

"The  following  were  the  acts  done  by  the  sheriff  under  the  executions,  to- 
wit:  On  the  twenty-ninth  day  of  April,  1876,  the  sheriff  caused  an  adver- 
tisement to  be  inserted  (as  provided  by  law  for  advertising  sheriffs*  sales  un- 
der executions)  of  his  intention  to  sell  said  real  estate  under  the  executions 
above  set  forth  on  the  twenty-second  day  of  May,  1876,  and,  notice  of  such 
intention  having  been  published,  said  real  estate  was  stricken  off  on  May  22, 
1876,  and  sold  to  William  E.  Sheffield  at  public  sale,  by  the  sheriff  at  the  court- 
house door.  A  deed  in  due  form  of  law  was  made  by  the  sheriff  to  William 
£.  Sheffield,  purporting  to  convey  to  him  said  real  estate,  and  which  vested  in 
said  Sheffield  the  title  to  said  real  estate  if  the  above  executions  were  sufficient 
on  their  face  to  authorize  the  sheriff  to  proceed  thereon  to  make  a  sale,  and 
were  living  writs  on  the  twenty-second  day  of  May,  1876.  Said  sheriff* s  deed 
is  as  follows:  [Here  follows  a  copy  of  the  deed.]  The  two  questions  on  the 
executions  above  set  forth  are  all  that  is  involved  in  the  appeal  to  be  taken 
herein.  There  was  no  levy  of  or  upon  either  of  the  above  executions  unless 
the  advertisements  aforesaid  be  deemed  a  levy.  Each  and  all  the  acts  of  the 
sheriff  done  on  and  under  said  executions  are  above  set  forth,  and  were  on  the 
dates  set  forth." 

The  special  executions,  it  was  admitted,  were  issued  upon  special  judg- 
ments rendered  upon  special  tax  bills  for  the  doing  of  certain  grading  in  the 
city  of  Kansas,  by  a  justice  of  the  peace  in  said  city.  The  transcripts  of  said 
judgments  were  filed  in  the  office  of  the  clerk  of  the  circuit  court  of  Jackson 
county,  Missouri,  at  Kansas  City,  and  there  recorded  and  indexed  as  judg- 
ments of  said  court  prior  to  the  issuing  of  said  special  executions;  that,  at 
the  time  of  the  rendition  of  said  judgments,  the  title  was  in  the  defendants 
therein. 

It  is  provided  in  section  4  of  the  Kansas  City  charter  (Laws  1875,  p.  258)  as 
follows :  "  When  the  amount  due  on  any  tax  bill  does  not  exceed  three  hundred 
dollars,  suit  may  be  brought  thereon  before  the  recorder  of  the  city,  or  any 
justice  of  the  peace  in  said  city,  as  in  other  civil  cases,  and  such  recorder  or 
justice  of  the  peacQ  may  render  a  special  judgment  as  aforesaid;  but,  to  en- 
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force  tb«  same,  a  transcript  of  such  judgment  shall  be  filed  in  the  office  of  the 
clerk  of  the  circuit  court  of  Jackson  county  in  said  city,  *  *  ♦  where- 
upon an  execution  may  be  issued/'  etc. 

It  is  insisted  by  plaintiff  that  said  section  of  the  charter  confers  jurisdiction 
oyer  the  class  of  cases  therein  mentioned  only  on  justices  of  the  peace  in  Kan- 
sas City,  and  that,  inasmuch  as  the  execution  only  recites  that  the  justice  who 
rendered  the  judgment  was  a  justice  of  the  peace  of  Kaw  township,  Jackson 
county,  and  omits  the  words  ''in  Kansas  City,"  that  the  execution,  for  want 
of  that  recital,  conferred  no  power  on  the  sheriff  to  make  sale  of  the  real  es- 
tate in  question,  conceding  that  the  jurisdiction  of  courts  of  inferior  and  spe- 
cial jurisdiction  to  render  a  judgment  must  affirmatively  appear,  and  that 
said  section  4  only  confers  jurisdiction  over  the  class  of  cases  referred  to  in  it 
on  justices  of  the  peace  in  Kansas  City.  It  may  be  said  that,  if  nothing  fur- 
ther appeared  than  what  appears  on  the  face  of  the  execution,  the  authorities 
cited  by  counsel  tend  strongly  to  establish  his  contention.  But  in  view  of 
what  has  been  held  by  this  and  other  courts  that,  although  a  jurisdictional 
fact  may  not  appear,  either  in  the  recitals  of  a  judgment  or  execution,  unless 
such  recital  is  required  to  be  made,  if  such  jurisdictional  fact  does  appear 
from  any  of  the  proceedings  had  before  the  justice  of  such  inferior  court,  it  is 
sufficient.  In  view  of  this,  and  the  admission  made  on  the  trial  that  Allen, 
the  justice  of  the  peace  who  rendered  the  judgments  on  which  the  executions 
issued,  was  a  justice  of  the  peace  in  Kansas  City,  which  we  take  to  be  an  ad- 
mission that  such  fact  appeared  from  the  proceedings  had  before  him,  we  hold 
that  the  judgment  is  not  subject  to  collateral  attack,  having  been  rendered  by 
a  court  having  jurisdiction  both  of  the  persons  and  subject-matter  of  the  suit. 
Gray  v.  Bowles,  74  Mo.  419;  Stoddard  v.  Johmon,  75  Ind.  30;  Pia  v.  Han- 
nibal  &  St.  J.  R.  Co.,  45  Mo.  469;  Haggard  v.  Atlantic  d:  P.  R.  Co.,  63  Mo. 
302;  Baker  v.  Baker,  70  Mo.  136;  Jolley  v.  Folts,  34  Cal.  321;  Van  Duesen 
V.  Sweet,  51  N.  Y.  381 ;  Carpenter  v.  Eing,^  42  Mo.  219. 

In  the  case  last  cited  it  is  held  that  a  sheriff's  deed  which  recites  the  date 
of  the  rendition  of  the  judgment,  the  amount  for  which  it  was  rendered,  the 
name  of  the  parties  to  the  record,  the  time  of  fixing  the  transcript,  and  the 
time  when  execution  issued,  is  sufficiently  definite  to  render  it  prima  facie 
evidence,  and  shift  the  burden  of  proof  upon  the  adverse  party  if  he  denies 
its  validity,  even  although  it  does  not  recite  the  name  of  the  justice  of  the 
peace  before  whom  it  was  rendered. 

It  is  next  insisted  that,  inasmuch  as  the  special  executions  came  to  the 
hands  of  the  sheriff  on  the  first  day  of  April,  1875,  returnable  to  the  next 
April  term,  which  began  on  the  second  Monday  in  April,  inasmuch  as  noth- 
ing was  done  by  the  sheriff  under  them  till  the  twenty-eighth  day  of  April, 
1876,  when  the  property  was  advertised  for  sale,  that  the  sale  made  under 
them,  though  made  at  said  April  term,  was  a  void  sale;  in  other  words,  it  is 
contended  that,  by  reason  of  the  fact  that  nothing  was  done  under  the  writs 
until  after  the  first  day  of  the  April  term,  they  became  dead.  While  counsel 
contend — and  it  may  be  conceded  to  be  so— that  the  first  day  of  the  term  to 
which  a  writ  of  execution  is  made  returnable  is  the  return-day,  it  is  at  the 
same  time  admitted  by  him,  and  has  been  so  ruled  by  this  court,  tliat  where 
»  general  execution  has  been  levied  by  the  sheriff  on  the  property  of  the  de- 
fendant anterior  to  the  return-day,  that  the  property  so  levied  upon  may  be 
sold  at  any  time  after  the  ret  urn -day,  provided  it  is  sold  during  the  term.  If 
the  levy  of  a  general  execution,  which  is  but  a  seizure  or  designation  by  the 
sheriff  of  so  much  of  the  property  of  the  defendant  in  the  execution  as  is  in- 
tended to  be  applied  by  a  sale  to  the  liquidation  of  the  judgment  debt,  has  the 
effect  of  imparting  vitality  to  the  execution  for  the  purposes  of  advertisement 
and  sale  of  the  property  so  seized  at  any  time  during  the  term,  the  like  result 
would  logically  follow  in  the  case  of  a  special  execution  when  the  property  to 
be  sold  fur  the  payment  of  the  judgment  has  been  seized,  set  apart,  and  desig- 
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nated  by  the  judgment  of  the  court,  and  we  so  hold.    In  both  cases  the  prop- 
erty is  in  the  grasp  of  the  law  for  the  purposes  of  a  sale,  in  one  case  by  the 
levy  of  the  sheriff,  in  the  other  by  the  judgment  of  the  court.    Judgment 
affirmed. 
(All  concur.) 


Gilliam  and  others  9.  McCormack  and  others. 
(Supreme  Court  of  Tennessee.    March  10,  1887.) 

1.  Mabbhalino  Bboubitixs— Mobioaox  Gbkdxtobs. 

a  third  mortgagee  asked  to  have  the  first  morigaffee  forced  to  subject  a  lot  of  land 
to  his  debt,  on  which  the  third  mortgagee  had  no  lien,  but  which  would  be  to  the 
prejudice  of  the  fifth  mortgagee,  whose  mortgage  covered  the  lot  in  question,  ffeld, 
that  the  rule  that  where  one  creditor  has  a  mortgage  lien  on  two  funds,  and  an- 
other has  a  mort(nge  lien  on  one  of  those  funds  only,  the  former  must  exhaust 
the  fund  on  whicn  the  latter  has  no  lien,  before  he  can  attach  the  other  fund,  will 
not  be  applied  where  there  are  a  large  number  of  mortgage  creditors,  none  of 
whom  have  exclusive  liens  on  any  particular  fund,  and  the  application  of  the 
rule  as  to  marahalhsg  securities  must  necessarily  work  iiijustice  to  some  one  of  the 
creditors.  In  such  a  case  the  several  mortgage  debts  should  be  X)aid  pro  rofti,  in 
the  order  of  priority,  out  of  the  proceeds  of  the  funds  covered  by  each. 

2.  Samb. 

The  inchoate  right  to  have  a  marshaling  of  securities  is  a  mere  equitv.  and  not  a 
lien,  and  depends  upon  the  situation  of  things  at  the  time  the  equitable  action  of 
the  court  is  InvokedL  It  may  be  disturbed  or  defeated  by  subsequent  alienation  by 
the  common  debtor  or  mortgagor. 

Appeal  from  chancery  court,  Davidson  county. 

R.  McP,  Smith,  for  Gilliam.  Vertrees  cfe  Verttees  and  C.  2).  Berry,  for 
McCormack. 

LxTRTON,  J.  The  report  of  the  commission  of  referees  contains  a  full  state- 
ment of  the  facts.  The  reasoning  as  well  as  the  conclusion  of  Judge  Cald- 
well, who  prepared  that  report,  being  altogether  satisfactory,  is  adopted  and 
made  a  part  of  this  opinion.    It  is  as  follows: 

"report. 

'*  These  bills  were  brought  to  compel  an  application  of  the  equitable  doctrine 
of  marshaling  securities.  The  defendant  M.  McCormack  owned  three  lots  of 
ground,  A,  B,  and  C.  in  the  city  of  Nashville,  which  he  mortgaged  to  various 
creditors,  as  follows:  (Ij  A,  B,  and  C  to  McFarland,  May  31,  1877,  to  secure 
$1,000;  (2)  A  and  B  to  McFarland,  June  26,  1877,  to  secure  $6,996.55;  (3) 
B  to  James  McCormack,  June  8, 1878,  to  secure  $4,075;  (4)  A  and  B  to  Jane 
Gilliam,  July  31, 1878,  to  secure  $1,500;  (5)  C  to  Merritt  &  Hanaldson,  No- 
vember  20,  1878,  to  secure  $1,671.66;  (6)  A  and  B  to  Annie  Lawrence,  Jan- 
uary 28,  1879,  to  secure  $1,160.  There  were  other  mortgages,  which  need 
not  be  mentioned. 

"All  the  necessary  parties  were  brought  before  the  court, and  the  three  lots 
were  sold  under  decree,  and  reports  of  sale  confirmed.  The  amount  realized 
for  A  was  $8,660;  for  B,  $6,500;  and  for  C,  $3,125.  The  total  being  less 
than  the  aggregrate  of  the  secured  debts,  a  loss  must  fall  on  some  creditor; 
hence  this  contention.  The  chancellor  decreed  that  the  costs  and  taxes  ac- 
crued be  paid  pro  rata  out  of  the  funds  realized  from  the  three  lots  respect- 
ively; and,  further,  (1)  that  the  whole  debt  of  Merritt  &  Ranaldson  be  paid 
out  of  the  net  proceeds  of  lot  C;  (2)  that  the  balance  of  such  proceeds  be  ap- 
plied in  satisfaction  of  McFarland's  debt  secured  by  mortgage  on  A,  B,  and 
C;  (3)  that  the  residue  of  the  latter  debt,  and  the  other  debt  of  McFarland,  be 
paid  i»ro  rata  out  of  the  net  proceeds  of  A  and  B;  (4)  that  the  balance  of  the 
net  proceeds  of  B  shall  be  applied  to  the  debt  of  James  McCormack;  (5)  that 
the  balance  of  the  net  proceeds  of  A  be  used,  first,  in  payment  of  Jane  Gil- 
liam's debt,  and  then  in  payment  of  that  of  Annie  Lawrence^  This  division 
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of  the  funds  paid  all  the  debts  mentioned  in  full,  except  those  of  Annie  Law- 
rence and  James  McCormack.  The  latter  only  has  appealed,  and  by  his  coun- 
sel insists  upon  a  different  distribution. 

''It  has  been  seen  that  McFarland  and  James  McCormack  have  the  three 
oldest  mortgages;  and,  when  the  case  is  considered  with  reference  to  them 
alone,  there  is  no  difficulty.  McFarland  has  a  lien  on  these  funds  for  another 
debt,  while  McCormack  has  a  lien  on  only  one  of  the  funds  for  his  debt.  The 
three  funds  are  ample  to  pay  the  three  debts.  Then,  as  between  these  cred- 
itors, it  is  but  a  plain  case  for  the  application  of  the  familiar  doctrine  of  mar- 
shaling securities.  McFarland  must  first  exhaust  the  two  funds  upon  which 
he  alone  has  a  lien,  and  leave  the  third  fund,  on  which  they  both  have  liens, 
for  McCormack.  Story,  Eq.  Jur.  §  638;  Jones,  Mortg.  §§  728,  875,  1628, 
1629.  The  same  may  be  said  in  favor  of  any  other  creditor,  as  between  him 
or  her  and  McFarland :  but  the  case  is  not  so  simple  as  that.  The  lien  rights 
and  equities  of  each  and  all  must  be  considered  at  the  same  time.  McFarland 
must  be  preferred  over  all  the  others,  because  he  has  prior  liens.  The  real  con- 
tention is  between  the  other  creditors;  mainly  between  McCormack  on  the 
one  hand,  and  Merritt  ds  Ranaldson  on  the  other.  How  does  the  case  stand 
as  to  them?  McCormack's  mortgage  is  on  lot  B  alone ;  that  of  Merritt  &  Ran- 
aldson  is  on  lot  C.  alone;  so  that  each  has  a  lien  on  a  single  fund,  and  on  that 
fund  the  other  has  no  lien.  The  two  funds  are  distinct.  jSTeither  of  the  two 
creditors  has  a  lien  on  two  funds ;  neither  of  them  has  two  securities.  For 
these  reasons  it  is  manifest  that  the  doctrine  under  consideration  has  no  pos- 
sible application,  as  between  McCormack  and  Merritt  &  Banaldson,  unless 
McFarland^s  lien  on  the  two  funds  give  it  application.  McCormack,  from 
the  date  of  his  mortgage,  had  a  right  to  compel  McFarland  to  exhaust  both 
A  and  C  before  subjecting  B;  that  is,  he  had  an  equity  against  McFarland, 
but  no  interest  in  or  lien  upon  A  and  C.  While  this  equity  existed,  and  be- 
fore any  steps  were  taken  to  enforce  it,  Merritt  &  Bapaldson  acquired  a  lien 
by  mortgage,  which  is  superior  to  the  equity  against  McFarland,  and  as  a  con- 
sequence the  right  of  Merritt  &  Banaldson  to  satisfaction  of  the  debt  out  of 
the  proceeds  of  C  is  necessarily  stronger  than  the  right  of  McCormack  to  force 
McFarland  to  take  the  fund  as  a  payment  on  the  latter's  debt.  The  lien  of  a 
mortgage  of  land  is  superior  to  the  equity  of  the  mortgagor's  vendor  for  pur- 
chase money.  For  the  greater  reason  la  the  lien  of  a  mortgagee  superior  to  the 
mere  equity  of  a  third  person  to  compel  another  to  take  the  mortgaged  land 
by  way  of  marahaling  securities.  Therefore  the  contention  of  McCormack 
that  McFarland  should  first  take  the  proceeds  of  C  cannot  be  maintained. 
This  case  cannot  be  properly  decided  alone  on  the  doctrine  invoked. 

"Our  solution  of  the  case  is  this:  The  three  funds  should  severally  pay 
their  proportionate  part  of  McFarland's  debt  secured  by  mortgage  on  A,  B, 
and  C.  Then  the  remaining  proceeds  of  A  and  B  should  proportionately  pay 
the  other  debt  of  McFarland  secured  by  mortgage  on  A  and  B.  From  the  res- 
idue of  the  three  funds  payment  should  be  made  as  follows:  McCormack 
should  receive  the  residue  of  the  proceeds  of  B,  on  which  he  had  a  mortgage. 
Merritt  &  Banaldson  should  be  paid  out  of  the  residue  of  the  proceeds  of  C., 
on  which  they  had  a  mortgage.  Jane  Gilliam  should  receive  payment  out  of 
the  residue  of  the  proceeds  of  A;  and  the  balance  of  that  fund  should  be  paid 
to  Annie  Lawrence;  the  two  ladies  having  successive  mortgages  on  A.  They 
likewise  had  mortgages  on  B  at  the  same  time,  but  B's  proceeds  are  previously 
exhausted  by  McODrmack,  a  prior  mortgagor.  Such  an  order  of  distribution 
will  give  every  mortgage  creditor  the  benefit  of  his  or  her  security  according 
to  priority  in  time,  which  is  eminently  just  and  equitable  to  all. 

"The  result  of  the  chancellor's  decree  is  substantially  the  same  as  we  have 
indicated.  The  first  debt  of  McFarland  being  small,  that  part  of  it  chargea- 
ble upon  the  proceeds  of  C,  by  the  rule  of  proportion  we  have  stated,  would 
leave  more  than  enough  ot  that  particular  fund  to  pay  Merritt  &^Hanaldson. 
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It  being  evident,  then,  that  they  should  receive  full  payment,  the  chancellor 
directed,  in  the  first  instance,  that  their  debt  be  paid.  That  being  done,  the 
whole  residue  of  the  proceeds  of  C.  (and  not  simply  its  proportionate  part) 
was  first  applied  to  McFarland's  first  debt,— that  secured  by  A,  B,  and  C.  To 
this  extent  the  securities  were  marshaled  in  favor  of  the  subsequent  incum- 
brances of  A  and  B,  and  McC!ormack  got  the  benefit  of  it. 

"Our  view  as  to  the  rule  that  should  govern  such  a  case  is  sustained  by 
Cfreen  v.  Ramage,  18  Ohio,  428.  The  case  of  Conrad  v.  Harrison,  3  Leigh, 
546,  seems  to  be  an  authority  in  conflict.  Nevertheless  we  have  not  a  doubt 
as  to  the  correctness  of  our  conclusions. 

"The  decree  of  the  chancellor  should  be  affirmed, at  the  cost  of  appellant. 

"Eakin  and  Tinnon,  RB.,  concur." 

In  support  of  the  conclusion  contained  in  the  report  in  favor  of  the  pro 
rata  payment  of  the  several  mortgages  in  the  order  of  priority  out  of  the  pro- 
ceeds of  the  parcels  covered  by  each  mortgage,  we  add  certain  suggestions 
which  occur  as  additional  reasons  for  declining  to  marshal  these  securities  to 
the  prejudice  of  the  second  mortgage  on  lot  G,  and  of  the  third  and  fourth 
mor^^es  on  lot  A.  The  equitable  doctrine  of  marshaling  securities  is  a 
pure  equity,  and  in  nowise  depends  upon  contract.  The  whole  principle,  as 
stated  by  Prof.  Pomeroy,  is  this:  "  That  a  person  having  two  funds  to  satisfy 
his  demands  shaU  not,  by  his  election,  disappoint  a  party  having  but  one 
fund.  The  general  rule  is  that  if  one  creditor,  by  virtue  of  a  lien  or  interest, 
can  resort  to  two  funds,  and  another  to  one  of  them  only, — as,  for  example, 
where  a  mortgagee  holds  a  prior  mortgage  on  two  parcels  of  land,  and  a  sub- 
sequent mortgage  on  but  one  of  the  parcels  is  given  to  another, — ^the  former 
must  seek  satisfaction  out  of  that  fund  which  the  latter  cannot  touch. "  Pom. 
Eq.  Jur.  B  1414. 

Now,  if  in  this  case  there  were  but  two  mortgages, — one  on  the  three  lots, 
and  the  other  on  only  one, — ^the  equity  of  marshaling  would  be  applied,  and  the 
dominant  creditor,  having  a  mortgage  on  all  three  of  the  lots,  would  be  re- 
quired to  first  ochaust  the  two  lots,  upon  which  the  second  mortgagee  could 
not  proceed.  So,  if  there  were  but  three  mortgages,  the  first  being  on  lots  A, 
B,  and  C,  the  second,  as  is  the  case  here,  on  lots  A  and  B  alone,  and  the 
third,  as  is  likewise  the  fact,  upon  lot  B  alone,  the  securities  would  be  so  mar- 
shaled as  to  require  the  senior  mortgagee  to  first  exhaust  lot  0,  upon  which  he 
alone  could  go,  aiid  thus  leave  lots  A  and  B  to  be  subjected  by  the  two 
second  mort^igees.  Indeed,  there  would  be  no  troublein  going  further,  and, 
in  behalf  of  the  third  mortgage,  which  rests  upon  lot  B  only,  the  two  prior 
mortgagees  might  well  be  required  to  first  subject  lot  A,  upon  which  they  alone 
oould  go.  But  this  is  not  the  situation  of  these  securities  at  the  time  that  the 
equity  of  marshaling  is  invoked.  Before  the  third  mortgagee  had  successfully 
invoked  the  marshaling  in  his  favor,  which  we  have  shown  could  have  been 
granted  without  prejudice  to  the  rights  or  equities  of  any  one,  a  /our t/i  mort- 
gage is  executed,  which  is  placed  upon  lots  A  and  B,  and  a  ;^th  is  placed 
upon  lot  C.  Now,  when  the  third  mortgagee  asks  to  have  the  ftrst  mort- 
gagee forced  to  subject  lot  C  to  his  debt,  the  demand  is  resisted  by  the  fifth 
mortgagee,  who  says:  "This  is  to  my  prejudice.  There  was  upon  lot  G,  upon 
which  alone  I  have  a  mortgage,  but  one  mortgage  senior  to  mine,  and  that 
ought  to  be  satisfied  pro  rata  out  of  the  three  lots  upon  which  it  rests,  that 
my  security  may  bear  only  its  proportionate  part  of  the  prior  burden.  The 
situation  has  therefore  changed  from  what  it  was  when  the  third  mortgage 
was  executed  upon  lot  B  alone." 

The  contention  of  the  learned  counsel  r^resenting  this  third  mortgage  is 
that  the  common  debtor  could  not,  by  the  execution  of  another  mortgage  upon 
lot  G,  cut  ofE  or  deprive  the  third  mortgagee  of  the  right  he  had,  or.  rather, 
might  have  had,  if  the  doctrine  of  marshaling  had  been  invoked  at  the  time 
the  third  mortgage  was  made,  or  at  any  time  before  another  mortgage  was 
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placed  on  lot  0.  The  proposition  contended  for  would  amount  to  this:  that 
if,  at  any  time,  the  situation  of  several  subsequent  mortgagees  is  such  that, 
as  between  tliemsielves,  such  a  marshaling  of  securities  could  have  been  in- 
voked by  proper  application  to  a  court  of  equity  as  would  result  in  the  satis- 
faction of  the  senior  mortgages  out  of  a  fund  which  the  junior  mortgagee 
could  not  reach,  whereby  the  fund  upon  which  he  could  only  go  should  l^  left 
for  his  satisfaction,  that  this  inchoate  equity  cannot  be  disturbed,  displaced,  or 
defeated  by  any  subsequent  alienation  or  mortgage  by  the  common  debtor  or 
mortgagor.  This  rule,  if  admitted,  would  result  in  elevating  an  inchoate 
equity  to  marshal  assets  or  securities  to  the  high  plane  of  a  lien.  Yet  it 
would  be  an  incumbrance  or  lien  of  which  a  subsequent  mortgagee  would 
have  no  notice  by  record  or  otherwise.  It  would  clearly  be  in  antagonism  to 
our  registry  laws.  This  equity  to  have  securities  marshaled,  if  it  can  be 
called  an  equity  until  actuidly  invoked,  cannot  be  of  a  higher  order  than  the 
equity  of  the  vendor.  Yet  the  latter  is  defeated,  according  to  our  decisions, 
by  alienation  of  the  lands  to  a  purchaser,  to  a  mortgagee,  and  even  to  a  trus- 
tee under  an  assignment  to  pay  debts,  before  the  ad;ual  filing  of  a  bill  to  en- 
force the  equity.  A  marked  distinction  exists  between  the  cases  holding  lands 
aold  subject  to  the  lien  of  a  vendor,  or  that  of  a  mortgage  or  judgment  liable 
for  the  discharge  of  such  lien  in  the  inverse  order  of  alienation.  In  all  such 
cases  the  parcels  were  all  actually  bound  by  a  lien  or  incumbrance  of  which 
the  alienees  had  notice,  either  actual  of  constructive,  and  not  by  a  mere  equity, 
such  as  that  to  have  a  marshaling  of  assets. 

It  follows,  therefore,  from  this  view  uf  the  question,  that  t?ie  equity  to 
marshal  assets  is  not  one  which  fastens  itself  upon  the  situation  at  the 
time  the  successive  securities  are  taken,  hut^  on  the  contrary ,  is  one  to  be  de- 
termined at  t?ie  time  the  marshaling  is  invoked.  The  equity  can  only  be- 
come aflxed  right  by  taking  proper  steps  to  have  it  enforced,  and,  until  this 
is  done,  it  is  subject  to  displacement  and  drfeat  by  subsequently  acquired 
liens  upon  the  funds.  The  qualification  upon  the  doctrin  ?  of  marshaling,  that 
marshaling  will  not  be  permitted  to  the  pr^udice  of  third  persons,  whether 
wholly  or  only  partially  dependent  upon  this  principle,  is  one  well  settled, 
and  operates  to  defeat  the  contention  of  appellant.  Upon  these  two  grounds 
the  case  of  Qreen  v.  Ramage,  18  Ohio,  428,  rests.  That  case  was  this:  W. 
had  a  lien  on  lots  14  and  89,  and  G.  on  14,  and  H.  on  39,  in  this  order  of  date; 
G.  contending  (just  as  does  the  third  mortgagee  in  this  case)  that,  as  he  had 
the  right,  before  H.  took  his  second  mortgage  on  39,  as  between  himself  and 
W.,  to  throw  W.  on  39  first,  therefore  this  right  fastened  itself  into  the  situa- 
tion so  as  to  turn  H.'s  second  mortgage  on  '69,  when  taken,  into  virtually  a 
third  mortgage.  The  court,  after  conceding  that  if  there  was  nobody  to  be 
considered  but  W.  with  two  funds,  and  G.  with  only  one  of  them,  W.  would 
have  to  exhaust  his  exclusive  fund  before  touching  the  common  fund,  added: 
"In  this  case,  however,  there  are  three  parties  interested.  If  G.  compel  W. 
to  exhaust  lot  39  before  he  comes  on  lot  14,  then  G.  will  have  the  benefit 
of  the  fund  arising  from  lot  39,  although  he  took  no  security  on  it.  But  H., 
by  this  arrangement,  will  be  deprived  entirely  of  this  security  on  39,  although 
he  took  a  mortgage  on  it.  We  think  the  rule  cannot  be  applied  in  a  case  of 
this  kind.  The  principle  is  one  established  for  the  purpose  of  securing  to 
parties  the  rights  to  which,  upon  the  principles  of  natural  equity,  they  are  en- 
titled. To  deprive  H.  in  this  manner  of  his  security  would  be  manifestly  un- 
just." 

So,  in  the  case  of  Leib  v.  iStribling,  51  Md.  285,  S.  mortgaged  to  Y.  five 
lots.  Afterwards  four  of  these  lota  became  incumbered  with  a  mechanic's  lien, 
and  the  fifth  lot  by  a  second  mortgage  to  C.  The  contention  was  that  8. 
should  first  exhaust  the  fifth  lot,  upon  which  C.  had  his  mortgage,  so  as  to 
disincumber  the  four  lots  upon  which  the  mechanic's  lien  was  an  incumbrance 
second  to  that  of  S.    This  was  refused,  upon  the  ground  thi^H^  assets 
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would  not  be  marshaled  to  the  prejudice  of  C,  who  had  notioe  of  the  equity 
of  the  complainant. 

In  the  case  of  Marr  v.  Lewis,  31  Ark.  203,  the  facts  were  that  A.  held  a 
mortgage  upon  two  tracts  of  land.  B.  also  held  a  mortgage  on  one  of  them. 
In  a  proceeding  to  foreclose,  B.  sought  to  compel  him  to  exhaust  the  tract  not 
embraced  in  his  mortgage  first.  The  widow  of  the  mortgagor,  who  was  also 
a  party,  claimed  a  homestead  in  the  latter  tract.  Held  that,  by  reason  of  the 
widow's  equity,  the  securities  should  not  be  marshaled.  The  rule,  as  laid 
down  by  the  court  in  that  case,  was  this:  "When  one  creditor  has  a  security 
upon  two  funds,  another  having  a  security  on  one  of  them  may,  if  necessary 
to  the  protection  of  his  security,  compel  the  other  to  resort  to  the  fund  not  em- 
braced in  it,  if  it  can  be  done  without  prejudice  to  the  other  creditor,  or  in- 
justice to  the  common  debtor  or  third  persons  having  interest  in  the  fund.'* 

In  the  case  of  Mc Arthur  v.  Martin,  23  Minn.  75,  the  court  said:  "  Where  A. 
holds  a  security  upon  two  tracts  of  lands,  one  of  which  is  a  homestead,  and 
B.  holds  a  security  only  upon  one  not  a  homestead.  A.  will  not  be  compelled 
to  exhaust  the  homestead  tract  first  in  order  to  leave  the  other  tract  for  B." 

The  English  editors  of  White  &  Tudor's  Leading  Gases  in  Equity,  (4th 
Araer.  Ed.)  vol.  2,  pt.  1,  252,  say:  "Marshaling  is  not  enforced  to  the  preju- 
dice of  third  persons.  Thus,  in  Averall  v.  Wade,  Lloyd  So  G.  t,  Sugden, 
252,  where  a  person  being  seized  of  several  estates,  and  Indebted  by  judg- 
ments, settled  one  of  the  estates  for  a  valuable  consideration,  with  covenant 
against  incumbrances,  and  subsequently  acknowledged  other  judgments,  it 
was  contended  by  the  subsequent  judgment  creditors  that,  as  they  only  af- 
fected the  unsettled  estates,  on  the  principle  in  Aldrich  v.  Cooper,  8  Ves.  382, 
as  they  had  only  one  fund,  they  had  a  right  to  compel  thepi'ior  judgment  cred- 
itors, who  had  two  funds, — the  settled  and  unsettled  estates, — to  resort  to  the 
settled  estates;  or,  at  any  rate,  that  the  settled  estates  ought  to  contribute  to 
the  payment  of  the  prior  judgments.  Lord  Giiancellor  Sugden,  however,  held 
that  the  subsequent  judgment  creditors  had  no  equity  to  compel  the  prior  judg- 
ment creditors  to  resort  to  the  settled  estates.  On  the  contrary,  that  the  prior 
judgment  should  be  thrown  altogether  on  the  unsettled  estates,  and  that  the 
subsequent  judgment  creditors  had  no  right  to  make  the  settled  estate  contrib- 
ute; observing,  after  a  close  examination  of  Aldrich  v.  Cooper,  that,  upon 
the  whole  of  the  case,  you  will  find  Lord  Eldon,  in  the  application  of  the 
principle,  *  carefully  avoids  dealing  with  the  rights  of  third  persons,''  So 
in  Barnes  v.  Racster,  1  Younge  &  C.  Ch.  401,  ^a  case  almost  identical  with 
the  one  under  consideration,)  Bacster  being  seized  of  Foxhall  coppice,  and 
a  piece  of  land  marked  in  a  plan  of  the  estate  as  No.  32,  mortgaged,  in  1792. 
Foxhall  to  Barnes;  in  1795,  Foxhall  toHartwright;  in  1800,  Foxhall  and  No. 
82  to  Barnes;  and,  in  1804,  Foxhall  and  No.  32  to  Williams.  The  subse- 
quent incumbrancers  took  with  notice.  It  was  held  by  Sir  Knight  Bruce, 
y .  0. ,  that  the  court  ought  not,  as  against  Williams,  to  marshal  the  securities. 
His  honor  said  that,  circumstanced  as  the  case  was,  Hartwright  and  Will- 
iams stood,  with  regard  to  the  matter  in  dispute,  on  an  equal  footing;  that 
Barnes  ought  to  be  paid  out  of  the  respective  proceeds  of  No.  32  and  Foxhall, 
pari  passu  and  rateably,  according  to  their  amounts ;  that  the  residue  of  the 
proceeds  of  Foxhall  ought  to  be  applied  towards  paying  Hartwright;  and  that 
the  residue  of  the  proceeds  of  No.  32  ought  to  be  appli^  towards  paying  Will- 
iams,— a  conclusion,  as  he  considered,  entirely  in  accordance  with  the  prin- 
ciples on  which  Lanoy  v.  Duchess  cfAthol,  [2  Atk.  446;]  Aldrich  v.  Cooper, 
and  Averall  v.  Ifadc  were  decided." 

These  cases,  and  the  sound  equity  upon  which  they  are  manifestly  founded, 
sustain  the  proposition  that  marshaling  is  a  pure  equity,  and  does  not  at  all 
rest  upon  contract,  and  vxill  not  he  enforced  t(^  the  prejudice  of  either  the 
dominant  creditor,  or  third  persons,  or  even  so  as  to  do  an  injustice  to  the 
debtor.    We  are  not  disposed  to  extend  the  doctrine  so  as  to  affect  the  equities 


626  80UTHWESTEBN  REPORTEB.  [TeiUI. 

or  legal  rights  of  third  persons.  The  case  In  8  Leigh,  546,  so  far  as  we  have 
been  able  to  discover,  stands  alone.  It  is  not  supported  by  authority,  and  we 
are  not  content  with  its  reasoning.  The  other  cases  relied  upon  by  counsel  for 
appellant  all  seem  to  be  cases  of  sale  of  lands  actually  incumbered  by  an  ex- 
press lien,  and  are  not  in  conflict  with  the  views  expressed  to  us. 


Pearoe  v.  Pettit  and  another. 
(Supreme  Cburt  qf  Tenneeeee.    May  6,  1887.) 

1.  Equitt—- Trial  Pragttob— Witvbbb. 

Wtiere  complainant,  in  an  equity  cause,  took  the  depositions  of  the  defendants, 
and  issues  were  afterwards  framed  and  tried  before  a  jm'y,  heidt  that  it  was  not  ^or 
for  the  court  to  reitise  to  allow  complainant,  after  closing  his  evidence,  and  upon 
the  cross-examination  of  defendants,  who  testified  in  their  own  behalf,  to  read  their 
depositions  "as  evidence,"  or  for  any  purpose  other  than  for  the  piurpose  of  ooo- 
tradictingthem. 

2.  8aMB— EVIDBNCX. 

If  ^  bill  in  equity  is  one  that,  under  the  rules  of  chancery  pleading,  is  not  required 
to  be  sworn  to,  but  does  not  waive  defendants'  oath,  the  sworn  answer  is  admissible 
in  evidence,  but  the  bill  not. 
8.  Same— Jury— IssuBEu 

In  a  suit  in  equity,  where  complainant  tenders  a  long  list  of  issues  to  be  submitted 
to  a  jury,  and  the  court  allows  only  part  of  them  to  be  submitted,  it  will  not  be 
held  error,  where  complainant's  exceptions  Ikil  to  specifV  in  what  particular  the 
court  erred  in  its  action,  and  its  attention  was  not  called  thereto  at  the  time. 

i.  SaKB— MiSTAKS— PRODUCnON  OF  BoOKS. 

A.  filed  a  bill  to  rescind  a  contract,  whereby  he  sold  his  interest  in  a  partnership 
to  B.,  his  co-partner,  alleging  that  B.  had  fraudulently  misrepresented  the  value  of 
the  assets,  and  that  a  mistake  had  been  made  in  the  estimates  furnished  him  by  the 
book-keeper.^  On  the  trial  of  issues  submitted  to  a  Jury^  the  court  refused  to  com* 
pel  B.  to  produce  the  books.  The  Jury  found  that  no  n'aud  had  been  committed 
by  B.,  ana  that  at  the  time  of  the  sale  A.  knew  approximately  the  value  of  his  in- 
terest. Held  that,  on  these  findings,  the  complainant  would  not  have  been  entitled 
to  relief,  even  if  the  books  had  been  produced,  and  that  the  ruling  of  the  court  was 
not  prejudicial  error,  jusUfying  a  reversal  of  the  decree. 

Appeal  from  chancery  court,  Sheeley  county. 

Poston  4&  Poston  and  MetcaiftA  Walker^  for  complainant,  Fearoe.  GanU 
(&  Patterson  and  U.  W.  MiUer,  for  defendants,  Pettit  and  others. 

McF  ARLAND,  Special  Judge.  Prior  to  the  eleventh  March,  1884,  comphiln- 
ant,  Pearce,  and  defendants,  Pettit  and  Suggs,  were  partners  in  the  grocery  and 
commission  business  in  Memphis.  One  McElroy  was  the  book-keeper  of  the 
firm.  This  firm  had  existed  from  first  June,  1880.  On  the  eleventh  of  March, 
1884,  Pearce  sold  his  entire  interest  in  the  firm  to  Pettit  for  $20, 750,  of  which 
$15,000  was  cash,  and  balance,  $5,000,  in  12  months,  with  interest.  Pettit 
was  also  to  pay  Pearce  half  of  a  $1,5(X)  note  due  Hernando  Insurance  Com- 
pany. This  agreement  was  reduced  to  writing,  and  signed  by  the  parties. 
On  the  fourteenth  of  April,  1884,  Pearce  filed  this  bill  for  a  rescission  of  this 
contract.  Alternative  relief  was  also  prayed  as  to  some  "uncollected  assets 
of  Pearce,  Suggs  &  Co.,"  in  case  rescission  was  denied. 

The  materkU  allegations  of  the  bill,  alleged  as  grounds  for  the  rescission, 
were  false  representation  on  the  part  of  Pettit  as  to  the  condition  of  the  firm, 
specifying,  among  others,  that  he  represented  that  there  would  be  a  consider- 
able loss  on  shipment  of  600  bales  of  cotton ;  that  the  indebtedness  of  the  firm 
to  third  parties  exceeded  its  promptly  avaUable  assets;  that,  after  paying  its 
debts,  the  firm  would  have  nothing  to  pay  partnership  balances,  etc., — ail  of 

iSee  Guilmartin  v.  Urquhart,  (Ala.)  1  South.  Rep.  897,  and  note;  Stiles  v.  Willis, 
(Md.)  8  Atl.  Rep.  S58;  Hallam  v*OolIett,  (Iowa,)  S2  N.  W.  Rep.  449,  and  note;  Griffith 
V.  County  of  Sebastian,  (Ark.)  3  8.  W.  Rep.  886;  Fleetwood  v.  Brown,  (Ind.)  11  N.  £. 
Rep.  779;  Benaon  v.  Markoe,  (Minn.)  3S  N.  W.  Rep.  38.  OOglC 
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whioh  the  bill  says  were  antroe,  and  specifying  in  what  particulars  they  were 
untrue;  the  all^ations  as  to  compress  stock  and  brick-yard  stocky'and  value 
of  other  assets,  being  specifications  undw  the  above  charge  of  misrepresenta- 
tion as  to  condition  of  the  firm.  The  oath  of  the  defendants  is  not  waived. 
It  is  not  a  bill  which,  under  the  nales  of  chancery  pleading,  is  required  to  be 
sworn  to.  The  bill  further  charges  that  Fettit  was  the  financial  manager  of 
the  firm,  and  that  he  attended  to  the  outdoor  part  of  the  business,  and  knew 
but  little  about  the  books.  It  also  alleges  that  while  negotiations  were  pend- 
ing as  to  a  contemplated  sale,  he  (the  complainants  directed  the  book-keeper, 
McElroy,  to  make  up  a  statement  showing  how  the  complainant  stood  with 
the  firm.  In  about  half  an  hour  this  statement  was  handed  to  him ,  from  which 
it  appears  that  $15,000  would  be  only  about  50  per  cent,  of  the  amount  to  his 
credit  with  the  firm,  after  deducting  complainant^s  one-third  of  the  estimated 
bad  debts  due  the  firm.  The  bill  further  charges  that  this  statement  did  not 
come  np  to  the  date  it  was  called  for;  that  for  this  reason  it  did  not  show  the 
true  state  of  his  account;  that  the  profits  of  that  year  had  not  been  divided, 
and  for  other  reasons  the  statement  was  inaccurate.  The  complainant  had  this 
statement  for  a  day  before  he  made  the  trade  with  Pettit.  There  is  no  allega- 
tion of  incompetency  or  want  of  skill  upon  the  part  of  McElroy,  nor  of  his 
participation  in  any  way  in  perpetrating  any  fraud  upon  complainant.  There 
is  no  allegation  that  either  Pearce  or  Suggs  instigated  or  influenced  McElroy 
in  making  this  statement,  or  had  anything  to  do  with  it.  And  it  must  follow 
that  whatever  relief  may  be  based  upon  the  errors  of  this  statement  must  be 
based  upon  "accident  and  mistake,'*  and  the  relief  incident  to  these,  and  the 
rules  of  equitable  relief  based  upon  these  purely  without  the  feature  of  fraud. 

The  defendants  ans  wer  separately.  Each  answers  under  oath .  Their  answers 
each  are  responsive  to  the  bill ;  and,  as  to  facts  alleged  as  to  the  fraud  of  Suggs 
&  Pettit,  and  their  misrepresentations  to  complainant  of  the  condition  of  the 
firm,  and  upon  which  in  part  he  bases  his  right  to  rescission,  they  are  of  their 
personal  knowledge. 

During  the  progress  of  the  case  the  complainant  took  the  depositions  of 
both  defendants.  During  the  taking  of  the  proof  the  complainant  first  called 
for  the  books  of  the  firm.  This  being  denied,  he  then,  by  formal  motion, 
asked  for  a  rule  on  defendants  "to  produce  in  court  their  books  for  inspec- 
tion, and  also  for  an  order  on  them  to  furnish  from  the  books  a  trial  balance 
or  detailed  statement,  showing  the  true  condition  of  the  firm  of  Pearce»  Suggs 
&  Pettit  on  the  eleventh  of  March,  1884,  together  with  a  statement  of  the  in- 
dividual account  of  complainant  with  said  firm  to  that  date.  The  first  part 
of  this  motion  was  denied,  the  second  granted,  and  the  defendants  or  McEl- 
roy ordered  to  furnish  same.  McElroy  made  these  statements;  and,  upon  ex- 
ceptions thereto,  he  made  other  and  very  full  statements  upon  every  specific 
point  asked  by  complainant;  and  the  court  below,  while  refusing  complainant 
production  or  inspection  of  the  books,  seemed  prompt  and  liberal  in  granting 
all  orders  for  statements  on  specific  matters. 

The  complainant  called  for  a  jury  on  the  hearing,  and  the  cause  was  tried 
with  a  Jury.  When  the  issues  were  presented  by  both  complainants  and  de- 
fendants, those  of  complainant  were,  as  he  complains,  materially  changed,  so 
that  they  did  not  present  properly  the  issues  to  which  he  was  entitled;  but, 
under  the  direction  of  the  court,  some  22  issues,  with  80  sub-issues,  were  pre- 
ferred and  submitted  to  the  jury.  On  the  trial  of  these  issues  complainant 
offered  to  read  the  depositions  of  Pettit  and  Suggs,  previously  taken  by  com- 
plainant, as  a  part  of  their  cross-examination  on  witness  stand  as  witnesses 
f or  themselven,  ''and  as  evidence.*'  The  court  refused  to  permit  complain- 
ant to  do  this,  except  for  the  purpose  of  contradicting  witnesses  on  evidence 
given  to  Jury,  and  saying  this  must  be  done  by  calling  attention  of  witness  to 
each  part  intended  to  be  so  used  for  contradiction.  The  court  also  permitted 
the  answers  of  defendants  to  be  read  to  the  Jury  as  evidence,  saying,  in  the 
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hearing  of  the  jury,  that  the  bill  was  not  evidence.  The  court  also  charged 
the  jury  as  to  the  weight  to  be  given  to  their  answers.  The  verdict  of  the 
jury  was  in  favor  of  defendants  upon  all  the  issues  submitted  except  one,  and 
upon  that  their  return  was  that  **they  were  unable  to  determine;"  this  issue 
being  immaterial  to  the  question  now  involved.  The  complainant  moved  for 
a  new  trial,  which  was  overruled,  and  for  a  decree  upon  the  whole  evidence. 
Exceptions  were  taken  to  all  the  rulings  now  complained  of. 

The  grounds  upon  which  complainant  now  seeks  a  reversal  in  this  court 
are  suggested  by  the  foregoing.  They  are,  substantially:  (1)  Refusal  of  the 
court  to  permit  complainant  to  read  as  evidence  the  depositions  he  had  taken 
of  the  defendants,  except  for  contradiction  of  witnesses;  (2)  because  the 
court  permitted  defendants  to  read  as  evidence  their  answers  in  the  case;  and 
error  in  the  charge  of  the  judge  as  to  weight  of  their  ans  wera;  (3)  changing 
of  issues  presented  by  the  complainant;  (4)  refusal  of  the  court  to  grant  an 
inspection  of  the  books  of  the  lirm. 

As  to  the  first  of  these.  We  do  not  think  the  court  erred  in  refusing  to  al- 
low complainant  to  read  the  depositions  of  defendants  he  had  previously  taken 
in  the  cause,  except  for  the  purpose  of  contradiction.  The  complainant  had 
closed  his  examination  in  chief.  He  offered  these  depositions  as  a  part  of  his 
cross-examinations.  As  original  evidence,  it  was  within  the  discretion  of  the 
chancellor  to  permit  it  to  be  there  read  or  not.  No  reasons  were  given  why 
they  were  not  read  in  chief.  We  cannot  find  such  error  in  matter  of  discre- 
tion as  should  now  demand  reversal.  If  read  at  all  as  original  evidence,  it 
was  upon  the  ground  of  admissions  of  the  defendants,  and  yet  it  does  not  ap- 
pear that  any  admissions  were  pointed  out  to  the  court  below  or  here  as  being 
material  to  go  to  the  jury.  Simply  because  it  was  a  statement  made  by  the 
defendant  does  not  determine  itp  admissibility,  without  first  showing  that  it 
ia  an  admission,  and  such  from  its  materiality  that  it  should  go  to  the  jury; 
and  this  is  so  whether  such  paper  offered  is  an  answer,  deposition,  or  other 
statement.  If  offered  merely  for  the  purpose  of  contradicting  witness  then 
under  examination,  the  ruling  of  the  court  was  correct  in  refusing  to  allow 
them  to  be  read  as  proposed. 

2.  As  to  the  admissions  of  answers  read  to  the  jury,  and  the  charge  of  the 
court  thereon.  U nder  the  well-established  rule  as  to  s  worn  answers,  they  were 
evidence,  and  the  bill  not.  The  charge  of  the  court  as  to  their  weight  as  evi- 
dence was  simply  a  reannanciation  of  a  well-recognized  rule.  Bogart  v.  i/c- 
Clung,  11  Heisk.  113;  Meigs,  Dig.  §  591,  and  cases  cited;  Beech  y.Haynes,  1 
Tenn.  Ch.  574,  575. 

3.  As  to  the  changing  of  the  issues  as  presented  to  the  court  by  the  com- 
plainants. **  The  issues  shall  be  made  up  by  the  parties  under  the  direction  of 
the  court,  and  set  forth  briefly  and  clearly  the  true  questions  of  fact  to  be 
tried."  Code,  5218,  and  note.  Complainant  simply  tendered  a  long  list  of 
Issues,  and  the  bill  of  exceptions  only  says:  ''The  court  allowed  only  such  is- 
sues as  appear  in  the  decree  showing  the  verdict  of  the  jury;  and  plaintiff 
excepted  to  the  ruling  refusing  or  modifying  the  issues  submitted  in  his  behalf.  ** 
Xo  error  is  pointed  out.  The  objection  to  the  action  of  the  court  was  general, 
and  might  have  applied  as  well  to  the  change  of  phraseology  as  the  substance. 
Besides,  had  the  attention  of  the  court  been  called  to  the  particular  change  ob- 
jected to,  he  might  have  had  them  corrected.  But  the  reading  of  the  issues,  as 
presented,  satisfies  us  that  every  material  issue,  rung  with  many  changes,  was 
presented  to  the  jury. 

4.  As  to  the  fourth  of  these  alleged  errors.  It  may  be  conceded,  for  the 
purposes  of  this  case,  that  the  court  erred  in  not  permitting  this  inspection  by 
complainant  of  the  books  of  the  firm ;  but  on  this  point  we  express  no  opinion. 
The  question  would  still  remain,  was  this  reversible  error?  Should  this  court 
now  remand  for  this?  This  court  will  not  reverse  except  for  errors  affecting 
the  merits.    Code,  §  4516;  Meigs,  Dig.  §  952,  and  cases.    .^.^^^  byGoOQlc 
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It  has  been  seen  that  the  issues  permitted  by  the  pleadings,  and  submitted 
to  the  jury,  were  two,  divisible  as  to  the  equitablo  principles  involved, — 
one  as  to  the  transactions  between  Fearce,  on  the  one  hand,  and  Suggs  & 
Pettit  on  the  other,  as  between  themselves ;  the  other  as  to  the  mistake  made 
by  complainant,  Pearce,  and  his  reliance  upon  the  statement  made  to  him  by 
McElroy  of  the  condition  of  his  interest  at  the  time  of  the  sale.  Upon  the 
first  of  these,  many  issues  were  presented  to  the  jury,  and  they  found  all  in 
favor  of  defendants.  There  is  no  suggestion  that  on  this  point  the  evidence 
was  so  preponderating  as  to  demand  tlie  findings  to  be  set  aside  by  this  court. 
The  finding  of  the  jury,  therefore,  on  these  points  is  conclusive.  It  remains, 
then»  only  to  see  if  the  jury  have  found  such  facts  as  would  make  this  con- 
tract binding  upon  Pearce,  independent  of  what  mistakes  he  may  have  made, 
and  independent  of  the  actual  condition  of  the  firm,  or  the  value  of  his  inter- 
est when  he  sold.  They  have  found  that  no  false  statements  materially  affect- 
ing his  interest  in  the  business  were  made  by  either  Suggs,  Pettit,  or  Mc- 
Elroy; that  no  fact,  material  for  him  to  know  in  estimating  the  value  of 
his  interest  of  which  he  was  Ignorant,  did  Suggs  &  Pettit,  knowing  his  igno- 
rance, fail  to  commum'cate  to  him ;  that  the  sources  of  information  were  equally 
open  and  accessible  to  him  as  to  defendants,  as  to  the  value  of  his  interest; 
that  when  he  made  the  sale  he  had  acquired,  or  could  have  acquired,  by  the 
exercise  of  the  prudence  of  a  reasonable  man,  all  the  information  accessible 
to  either  of  the  members  of  the  firm;  that  he  sold  his  interest  voluntarily  upon 
his  own  judgment,  and  without  any  material  misrepresentations  or  conceal- 
ment of  material  facts  by  either  of  the  defendants;  that  he  sold  on  his  own 
judgment,  based  on  his  own  knowledge  of  the  business,  and  on  the  statement 
of  its  approximate  value  furnished  by  McElroy;  that  in  preparing  this  state- 
ment McElroy  acted  in  good  faith,  under  his  direction,  without  any  collusion 
with,  or  suggestion  or  direction  from,  defendant;  that  the  books  of  the  firm 
were  properly  kept, — were  open  to  him, — and  would  have  afforded  all  the  in- 
formation necessary  to  have  given  him  exact  knowledge  of  the  value  of  his 
interest;  and  that  Pearce  was  himself  a  self-reliant  business  man.  who  kept 
himself  informed  as  to  condition  of  the  business.  The  converse  of  many  of 
these  propositions  was  found  also  in  favor  of  defendants  on  issues  procured 
by  complainant.  The  jury  also  found  that,  after  the  filing  the  bill  in  this 
cause,  Pearce  negotiated  the  S5,000  note  given  by  Pettit  as  part  of  purchase 
money,  and  that  Pettit  paid  this  note. 

These  findings  establish,  not  only  that  there  was  no  fraud  perpetrated  upon 
Pearce  by  Pettit  &  Suggs,  but  also  that  he  knew  when  he  sold  approximately 
the  value  of  his  interest  in  the  firm.  It  is  evident  he  did  not  sell  for  its  book 
value,  nor  did  he  think  he  was  so  doing.  He  says  in  his  bill  the  book  value, 
as  appeared  by  the  statement  furnished  him,  was  $30,000,  and  he  sells  for 
$20,750.  This  is  not  such  a  case  as  will  be  rescinded  in  chancery.  Prima 
facie  he  knew  how  his  account  stood, — the  value  of  his  interest  in  the  firm. 
Piano  Co,  v.  Bernard ,  2  Lea,  365. 

Says  Mr.  Pomeroy:  "There  are  two  requisites  essential  to  the  exercise  of 
equitable  jurisdiction  in  giving  any  relief,  defensive  or  afiirmative.  ♦  ♦  * 
The  mistake  itself  must  be  so  important  that  it  determines  the  conduct  of  the 
mistaken  party.  ♦  ♦  ♦»'  And  again:  "Wherethe  mistake  is  wholly  ciiused 
by  the  want  of  that  care  and  diligence  in  the  transaction  which  should  be  used 
by  every  person  of  reasonable  prudence,  and  the  absence  of  which  would  be  a 
violation  of  a  legal  duty,  a  court  of  equity  will  not  interpose  its  relief.  ♦  ♦  ♦ 
In  addition  to  the  two  foregoing  requisites,  it  has  been  said  that  equity 
would  never  give  any  relief  from  a  mistake;  if  the  party  could,  by  reasonable 
diligence,  have  ascertained  the  real  facts,  nor  when  the  means  of  information 
are  open  to  both  parties."  Pom.  Eq.  §  856,  and  cases  cited;  Story,  Eq.  Jur. 
146-148.    See  Pomeroy 's  definition  of  ^'Mistake,"  §  839. 

Says  Mr.  Story:  "In  all  such  cases  the  ground  of  relief  is,  not  the  mistake 
v.4s.w.no.8 — 84 
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or  ignorance  of  material  facts  alone,  but  the  unconscientious  advantage  taken 
of  the  party  by  the  concealment  of  them/*  'Story,  Eq.  Jur.  §  147;  2  LindL 
Partn.  980;  EcLst  India  Co.  v.  Donald,  9  Ves.  275;  In  re  JSarl  of  Bothcan^ 
3  Ch.  Gas.  56;  Pickering  v.  PicTcei-ing,  2  Beav.  31:  Clapham  v.  ShUlito,  7 
Beav.  146;  Poland  v.  Brotondl,  131  Mass.  138;  Bridges  v.  Robinson,  2  Tenn. 
Ch.  720.  "Kthe  law  were  otherwise,  contracts,  instead  of  being  binding, 
would  be  as  unstable  as  water."    2  Tenn.  Oh.  724. 

The  findings  of  the  jury,  then,  preclude  further  inquiry  into  the  matt^« 
of  mistake  of  Pearce,  if  any,  made  under  such  circumstances;  and  the  decree 
of  the  court  on  these  findings  would  have  been  for  the  defendant,  even  had 
complainant  been  permitted  to  inspect  the  books,  and  thereby  possibly  proven 
the  allegations  of  the  bill  as  to  mistake,  made  by  him  in  his  estimate  of  value 
of  interest.  It  follows  from  the  foregoing  that  the  court  below  did  not  err  in 
its  refusal  of  new  trial,  or  decree  to  complainant,  on  the  whole  evidence. 

The  decree  of  the  court  below  is  afiirmed,  with  costs. 


Duff  and  others  o.  Moore. 

(Supreme  Court  of  Texas.    May  13,  1887.) 

BorNDARin— CoNrLicniro  Subvkys— Presumption. 

In  an  action  to  settle  the  boundary  line  between  two  adjoining  patents,  if  there 
are  conflicting  calls  indicating  two  distinct  lines  of  survey,  that  actually  run  by  the 
surveyor  will  always  prevail,  provided  it  can  be  proved.  Upon  the  same  principle 
the  call  for  a  marked  line  of  an  older  survey  will  prevail  over  a  call  for  distance. 
It  is  to  be  presumed  that  the  surveyor  identified  the  line  called  for  by  the  marks 
upon  the  ground ;  and  hence  that  the  mistake  occurred  in  the  measurement  or  the 
CEklculation  of  the  distance.  But  if  there  be  no  objects,  natural  or  artificial,  to  show 
the  line,  the  presumption  does  not  obtain,  and  the  rule  no  longer  applies. 

Appeal  from  Hill  county. 

A,  P.  McKinnon,  for  appellants.     8»  C.  Upshaw,  for  appellee. 

Gaines,  J.  Appellants,  as  the  owners  of  a  tract  of  land  patented  to  J.  D. 
Whitcomb,  as  assignee  of  Con's  El  Paso  Irrig'n,  Manuf^turing  Co.,  brought 
suit  against  appellee  to  recover  the  land  in  controversy,  claiming  it  as  a  part 
of  the  above-named  survey.  Appellee  was  in  possession  of  the  disputed  strip, 
setting  up  claim  under  a  title  to  the  J.  A.  Yeoman  survey,  of  which  he  was 
admitted  to  be  the  owner.  The  issue  presented  is  a  question  of  boundary. 
The  Yeoman  is  the  older  survey.  The  field-notes  of  the  Whitcomb  call  for  the 
south  boundary  line  as  coincident  with  the  north  boundary  line  of  the  Yeo- 
man. This  latter  is  not  a  marked  line.  There  are  neither  natural  nor  arti- 
ficial objects  at  its  corners  or  along  its  course  to  fix  its  locality.  It  seems, 
however,  that  there  is  no  difliculty  about  establishing  the  northern  corners 
of  the  Whitcomb  or  the  southern  corners  of  the  Yeoman  surveys.  Running 
the  lines  of  both  surveys  from  the  known  corners  and  lines  according  to 
course  and  distance,  a  space  is  left  between  the  south  boundary  of  the  one  and 
the  north  line  of  the  other  of  some  280  varas  wide;  and  it  is  this  strip  which  is 
the  subject-matter  of  this  controversy.  Appellants  contend  that,  although 
the  noith  line  of  the  Yeoman  is  not  a  marked  line,  yet  it  can  be  readily 
established  by  running  the  calls  from  the  suiTOunding  surveys,  and  that, 
therefore,  the  call  for  this  line  in  the  field-notes  of  the  Whitcomb  survey 
should  control  the  call  for  distance.  Their  wjtness  testified,  in  substance, 
that  the  north  line  of  the  Yeoman  could  be  readily  established,  but  upon  cross- 
examination  stated  that  there  was  nothing  upon  the  ground  to  indicate  the 
line  claimed  by  appellants  as  the  tirue  boundary.  In  case  of  conflicting  calls 
indicating  two  distinct  lines  of  a  survey,  that  actually»run  by  the  surveyor 
will  always  control,  provided  it  can  be  proved.  Upon  the  same  principle  the 
call  for  a  marked  line  of  an  older  survey  will  prevail  over  a  call  for  distance. 
It  is  to  be  presumed  that  the  surveyor  identified  the  line  called  for  by  the 
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marks  upon  the  groand,  and  hence  thit  the  mistake  occnrred  in  the  measure- 
ment or  the  calculation  of  the  distance.  But  if  there  be  no  objects,  natural 
or  artificial,  to  show  the  line,  the  presumption  does  not  obtain,  and  the  rule 
no  longer  applies.  Both  surveys  were  made  by  the  same  officer,  there  being 
an  interval  of  about  three  weeks  between  them.  It  is  apparent  that  there  is 
a  mistake  in  the  junior  survey  in  calling  for  the  line  of  the  older,  or  there  is 
a  mistake  in  the  length  of  the  lines  either  of  the  one  or  the  other.  If  the 
error  be  in  the  distance,  it  seems  to  us  it  can  be  imputed  with  as  much  reason 
to  the  lines  of  the  Yeoman  as  to  those  of  the  Whitcomb  survey*.  It  is  true 
that  the  Yeoman  calls  for  the  old  Hamilton  survey,  which  was  abandoned, 
and  which  is  now  covered  in  the  main  by  appellants*  patent.  But  a  com- 
parison of  the  field-notes  of  the  Hamilton  and  the  Yeoman  shows  that  they 
do  not  correspond  with  each  other;  the  north-west  comer  of  the  Yeoman  call- 
ing for  an  L  comer  of  the  Hamilton  when  the  L  corner  of  the  Hamilton  can- 
not be  approximately  reached  without  entirely  disregarding  both  the  course 
and  distance  called  for.  This  would  indicate  that  the  surveyor  allowed  for 
an  off-set  in  the  south  line  of  the  Hamilton,  not  indicated  by  the  field-notes 
adduced  in  evidence,  and  that  he  was  mistaken  as  to  the  true  position  of  the 
Hamilton  line.  On  the  other  hand,  the  field-notes  of  the  appellants'  patent 
call  for  its  south-west  corner  as  the  south-east  corner  of  the  A.  Jacobs  sur- 
vey. According  to  the  map  introduced  in  evidence  running  its  calls  from 
the  Jacobs  comer,  it  does  not  embrace  the  land  in  controversy. 

The  burden  was  upon  appellants  to  show  that  the  patent  under  which  they 
claimed  embraced  the  land  sued  for.  We  think  they  failed  to  do  this,  and 
that,  therefore,  the  court  did  not  err  in  giving  judgment  against  them. 
Keither  did  the  court  err  in  overruling  the  motion  for  a  new  trial.  If  the 
evidence  for  which  the  new  trial  was  asked  could  be  considered  newly  dis- 
covered, it  is  not  seen  that  its  materiality  was  such  as  to  effect  the  result  upon 
another  hearing. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Anthony  and  others  v.  Taylor. 
(Supreme  Court  of  Texiu,    May  13,  1887.) 

JUDGMElfT— LtEN— RlBCX)RDING. 

Where  a  statute  providea  that,  when  any  judgment  has  been  recorded  and  in- 
dexed, it  shall,  from  the  date  of  such  record  and  index,  operate  as  a  lien,  heid^  that 
the  record  must  show  the  names  of  the  plahitifiTs  and  defendants  in  the  judgment. 
A  judgment  rendered  against  Joan  and  William  £ atiibhead,  and  recorded  and  in- 
dexed as  against  Joan  and  William  Bwrkhetid,  confers  no  lien. 

Appeal  from  Milam  county. 

Antony  ds  Wilcox,  for  appellants.     W,  M.  James^  for  appellee. 

Stayton,  J.  On  April  5,  1878,  Joan  and  William  Bankhead  recovered  a 
Judgment  in  the  district  court  for  Milam  county  against  W.  T.  and  J.  H. 
Boberts.  On  May  29,  1878,  an  execution  issued  under  this  judgment,  which 
was  returned  June  5th  without  levy  or  satisfaction,  and  after  this  no  execu- 
tion issued  until  October  22, 1884,  when  one  issued  that  was  levied  on  the 
land  in  controversy  on  December  2  of  same  year.  Under  this  levy  the  land 
was  sold,  and  the  appellants  became  the  purchasers.  Plaintiffs  in  the  judg- 
ments before  referred  to  took  an  abstract  of  that  judgment,  and  on  May  16, 
1881,  attempted  to  have  it  recorded,  but  it  was  recorded  as  a  judgment  in 
favor  of  Joan  J^r/chead  and  William  jBurAehead  against  W.  T.  and  J.  G. 
Boberts,  instead  of  Joan  Bankhead  and  William  Bankhead.  It  was  indexed 
in  the  same  manner.  On  October  20,  1882,  Darnell  conveyed  the  land  in 
controversy  to  Julia  Boberts,  wife  of  W.  T.  Boberts,  one  of  the  persons 
against  whom  the  judgment  before  referred  to  was  rendered,  and  this  deed 


632  SOUTHWESTERN   REPORTER.  [TeX. 

on  its  face  showed  that  it  was  made  ih  consideration  of  $600  paid  by  Mrs. 
Julia  Roberts;  but  it  contained  no  recital  that  the  consideration  was  of  her 
separate  estate,  or  of  any  fact  tending  to  show  that  it  was  intended  to  convey 
the  land  to  her  in  her  separate  right.  On  December  8,  188d»  W.  T.  Roberts 
and  wife  conveyed  the  land  to  the  appellee  by  a  deed  which  recited  a  consid- 
eration of  $450  cash,  and  a  promissory  note  for  $273.63,  due  November  13, 
1884,  and  there  is  no  claim  that  the  transaction  evidenced  by  it  was  not  bona 
fide.  To  entitle  the  appellants  to  recover,  they  most  show  a  state  of  facts 
which  gave  ^hem  a  lien  on  the  land  at  the  time  appellee  bought  it.  Although 
an  execution  issued  within  12  months  after  the  judgment  was  rendered,  it  is 
well  settled  that  the  subsequent  failure  to  issue  executions  from  year  to  year 
was  such  want  of  diligence  as  to  deprive  the  judgment  of  its  lien  conferring 
power.  Barron  v.  Thompson,  54  Tex.  235;  Bassett  y.  ProetzeU  53  Tex.  579; 
Ficklin  v.  McCarty,  54  Tex.  871;  WUliama  v.  DavU,  56  Tex.  250.  The  ca- 
pacity of  the  judgment  to  confer  a  lien  was  lost  before  the  land  was  conveyed 
to  Mrs.  Roberts,  unless  it  was  continued  or  rather  restored  by  the  attempted 
record  of  an  abstract  of  the  judgment.  In  MtUler  v.  Boone,  63  Tex.  94,  it 
was  held  that  this  would  not  be  the  effect  of  recording  an  abstract  of  a  judg- 
ment rendered  before  the  adoption  of  the  Revised  Statutes,  when,  under  the 
former  law,  the  lien  had  been  lost  by  failure  to  use  proper  diligence.  If, 
however,  this  were  not  so,  it  would  not  better  the  case  made  by  the  appellants. 
The  statute  declares  that  ''when  any  judgment  has  been  recorded  and  in- 
dexed, as  provided  in  the  preceding  articles,  it  shall,  from  the  date  of  such 
record  and  index,  operate  as  a  lien,"  etc.  The  purpose  of  record  is  to  give 
notice  of  the  lien,  and  a  recorded  abstract  which  does  not  substantially  de- 
scribe the  judgment  on  which  the  lien  is  founded,  does  not  give  such  notice 
as  the  statute  contemplates.  The  abstract  recorded  must  show  the  names  of 
the  plain  tiffs  and  of  the  defendants  in  such  judgment.  Rev.  St.  art.  3155.  The 
record  must  show  this  truly.  In  the  case  before  us  the  record  showed  a  judg- 
ment in  favor  of  Joan  Burkhead  and  William  Biirkhead,  while  the  judgment 
on  which  the  lien  was  claimed  showed  a  judgment  in  favor  of  Joan  and 
William  Bankhead.  The  names  of  the  real  plaintiffs  and  of  the  plaintiffs 
shown  by  the  record  are  not  idem  sonans. 
There  is  no  error  in  the  judgment,  and  it  will  be  affirmed .   It  is  so  ordered. 


Loving  Pub.  Co.  «.  Johnson  and  others. 

{Supreme  Oourt  of  Texas.    May  13, 1887.) 

Sale— CoHDiTiOHAL— Pbaud. 

Where  one  sells  a  stock  of  goods  to  another,  and  pnts  the  vendee  in  possession, 
but  provides  that  title  to  the  goods,  as  well  as  to  any  additions  to  the  stock,  shall 
remain  in  Uie  vendor  nntil  the  purchase  money  is  paid  in  full,  and  that,  upon  fail- 
ure to  pay  any  installment  of  the  purchase  money,  the  vendor  may  retake  posses- 
sion 01  the  goods,  and  no  memorandum  of  the  sale  is  put  on  record,  held,  that  the 
sale  is  fraudulent  so  far  as  it  reserves  title  to  the  venoor,  and  the  creditors  of  the 
vendee  may  subject  the  goods  to  their  debts. 

Appeal  from  Parker  county. 

Reach  <&  Richards,  for  appellant.    No  counsel  for  appellees. 

Willie,  C.  J.  The  appellant  sued  out  an  attachment  against  the  property 
of  Surber  &  Taylor,  and  caused  it  to  be  levied  upon  a  stock  of  goods  to  which 
the  appellees  made  claim  under  a  statute  for  the  trial  of  the  right  of  property. 
The  goods,  at  the  date  of  the  levy,  were  in  the  possession  of  Surber  &  Taylor; 
so  the  burden  of  proof  as  to  their  ownership  was  upon  the  appellees.  They 
sought  to  prove  this  by  a  written  agreement  entered  into  between  the  appel- 
lees and  Surber  &  Taylor,  January  11, 1883,  wherein  the  Urm,  for  the  consid- 
eration of  •1,374.75  to  be  paid  by  the  latter,  promised  to  sell  them  a  stock  ^ 
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goods,  describing  its  location,  when  Snrber  &  Taylor  should  have  paid  them 
the  above  sum  of  money.  Surber  &  Taylor  were  to  receive  the  goods  imme- 
diately with  full  right  to  manage  and  dispose  of  them  in  the  coarse  of  trade. 
They  were  to  keep  them  replenished*  so  that  at  no  time  they  should  be  of  less 
value  than  $1,000.  The  $1,874.75  was  to  be  paid  as  follows:  One  hundred 
dollars  cash,  and  three-fourths  of  the  gross  receipts  of  the  sales  of  the  stock 
at  the  end  of  each  week  until  the  whole  sum  was  paid.  The  title  to  the  said 
stock  was  to  remain  in  appellees  till  the  whole  consideration  was  paid.  Upon 
failure  to  turn  over  the  three-fourths  of  gross  receipts  to  appellees  they  might 
take  possession  of  the  goods,  and  retain  the  gross  receipts  already  paid  them. 
The  title  to  such  goods  as  were  bought  to  replenish  the  stock  was  to  remain 
in  the  appellees  till  the  entire  $1,874.75  was  paid.  Surber  &  Taylor  reserved 
the  right  to  pay  the  consideration  before  it  could  be  paid  in  installments  as 
stated.  This  Instrument  was  never  recorded.  Surber  &  Taylor  took  posses- 
sion of  the  goods  immediately,  sold  them  in  the  usual  course  of  trade,  replen- 
ished the  stock  with  other  goods,  and  in  short  carried  on  the  mercantile  busi- 
ness with  them  as  if  they  were  in  fact  owners  of  the  property.  They  made 
payments  to  the  appellees  to  the  amount  of  $900  or  over,  down  to  the  time  the 
attachment  was  levied.  At  that  time  the  stock  consisted  in  part  of  the  goods 
originally  transferred  to  Surber  &  Taylor,  and  in  part  of  goods  they  had  pur- 
chased and  placed  in  the  sto^^k;  but  how  much  of  each  was  not  shown.  The 
appeUees  showed  the  contract  to  Loving  just  previous  to  the  making  of  the 
levy.  These  are  all  the  facts  important  to  the  decision  of  the  cause.  The 
court  below  gave  judgment  for  the  claimant,  and  the  plaintiffs  in  attachment 
appealed  to  this  coui-t. 

The  decision  of  the  district  judg^  in  this  case  is  sought  to  be  sustained  upon 
the  principles  announced  in  Bank  v.  Tt^,  63  Tex.  118;  but  the  two  cases 
are  unlike  each  other  in  many  important  particulars.  There  the  contract  was 
made  in  reference  to  a  specific  article,  and  no  power  of  sale  was  given  to  the 
vendee.  Here  the  agreement  is  made  in  reference  to  a  stock  of  goods  consist- 
ing of  a  multitude  of  different  articles,  and  they  are  to  be  sold  in  the  usual 
course  of  trade.  Not  only  so,  but  these  goods  are  allowed  to  be  replaced  by 
others  to  be  purchased  by  the  vendee;  and  these  again  to  be  sold,  and  others 
purchased,  till  there  may  not  remain  the  smallest  remnant  of  the  original 
stock;  and  yet,  through  all  these  mutations,  the  stock  is  to  be  protected  against 
the  creditors  of  the  vendee.  This  an*angement,  too,  is  secret;  no  record  made 
of  it,  and  no  knowledge  of  its  existence  brought  to  the  world.  A  better  de- 
vice for  the  perpetration  of  fraud  upon  the  creditors  of  the  vendee  couUl  hardly 
be  invented.  They  are  placed  in  a  position  where  they  can  enjoy  all  the  ben- 
efits of  a  merchant  without  being  subject  to  any  of  the  usual  liabilities  which 
may  arise  in  the  course  of  trade.  They  hold  themselves  out  to  the  world  as 
the  owners  of  the  goods,  with  every  outward  appearance  of  ownership,  and 
may  thereby  obtain  a  false  credit.  Hilliard  v.  Cagle,  46  Miss.  309.  They 
can  sell  the  property  as  they  see  fit,  devote  a  large  portion  of  the  proceeds  to 
their  own  benefit,  and  set  their  creditors  at  defiance.  They  can  hinder  and 
delay  these  as  long  as  they  please  and  their  confidential  vendors  may  deem 
proper.    Bump,  Fraud.  Conv.  123. 

Very  different  is  the  case  where  specifically  designated  articles,  particularly 
described,  and  which  can  be  easily  identified,  are  sold  conditionally  to  a  party 
who  himself  has  no  power  to  sell  to  a  third  person.  Purchasers  cannot  com- 
plain if  they  buy  from  him,  because  the  appearance  of  ownership  of  personal 
property  is  mere  evidence  of  it,  and  not  ow^nership  itself.  They  must  know 
that  the  possessor  cannot  give  him  the  title  of  another,  and  they  must  take 
heed  accordingly.  For  the  same  reason  creditors  who  deal  with  him  on  ac- 
count of  his  possession  are  not  always  protected  if  this  possession  is  of  such 
character  as  not  to  rest  title  in  him.  But  where  parties  are  in  possession  of 
a  stock  of  goods,  wares,  and  merchandise,  holding  them  in  their  own  name. 
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disposing  of  them  daily  in  the  usual  course  of  trade,  and  adding  to  them  at 
their  wiU,  and  no  notice  is  given  of  a  right  other  than  that  which  usually  ac- 
companies such  dealing  with  goods,  every  circumstance  is  inconsistent  with 
anything  but  an  ownership  existing  in  these  parties,  and  the  apparent  must 
be  treated  as  the  real  ownership  as  to  purchasers  and  creditors.  The  policy 
of  our  statutes  is  entirely  opposed  to  allowing  such  a  contract  as  that  under  de- 
cision to  be  supported  as  against  creditors.  No  deed  of  trust,  mortgage,  or 
lien  which  permits  the  grantor  to  continue  in  possession  and  sell  the  goods 
mortgaged  in  the  usual  course  of  trade  is  allowed  to  stand.  If  Surber  &  Tay- 
lor had  originally  owned  these  goods,  they  could  not  have  mortgaged  them  to 
Johnson  &  Co.,  and  reserved  the  same  terms  as  are  contained  in  this  agree- 
ment, without  doing  a  void  thing,  though  the  instrument  was  recorded,  and 
no  one  deceived  thereby.  Garrity  v.  Thompson^  64  Tex.  597.  But  here  the 
same  advantage  is  sought  to  be  given  to  a  debtor  by  a  sale  reserving  title  of 
which  no  notice  of  any  character  is  given,  and  there  seem  much  stronger  rea- 
sons why  the  transaction  should  not  be  upheld.  In  fact,  when  all  its  features 
are  considered,  it  bears  a  closer  resemblance  to  a  reservation  of  a  lien  than  a 
reservation  of  title.  To  that  portion  of  the  goods  purchased  after  the  con- 
tract was  signed  the  appellees  never  had  any  title  to  reserve,  and  the  interest 
reserved  in  the  entire  stock  is,  at  least  tiU  the  happening  of  certain  contingen- 
cies, a  claim  to  have  three-fourths  of  the  proceeds  of  their  sale  applied  to  the 
payment  of  an  indebtedness,  the  other  fourth  to  go  to  the  vendees  themselves. 
The  purpose  of  the  conveyance  was  to  vest  title  in  the  vendees  for  the  pur- 
poses of  sale,  the  proceeds  to  be  applied  to  the  debt  of  the  vendors,  and  the 
balance  to  become  the  property  of  the  vendees,  all  of  which  are  important 
characteristics  of  a  deed  of  trust  with  power  of  sale.  Its  resemblance  to  a 
conditional  sale,  such  as  is  treated  of  in  Bank  v.  TttftSf  is  of  a  much  less  strik- 
ing character.  That  sale  cannot  be  called  conditional  as  to  the  title  vested  in 
the  vendee,  when  it  contemplates  a  sale  by  the  latter  of  the  article  conveyed 
prior  to  the  performance  of  any  conditions  on  his  part;  and  the  only  condi- 
tions annexed  are  such  as  are  to  be  performed  after  title  has  passed  from  both 
vendor  and  vendee.  We  think  the  instrument  was  void  as  to  credit.ors,  and 
the  goods  liable  to  the  attachment. 

This  view  could  be  well  maintained  on  the  ground  that  the  goods  on  hand 
at  the  date  of  the  coutract  were  mingled  with  those  purchased  thereafter,  to 
which  latter  the  appellees  could  reserve  no  title;  and,  as  they  were  not  and 
could  not  be  distinguished  from  each  other,  creditors  were  authorized  to  treat 
them  ail  as  the  property  of  the  defendants  in  attachment.  The  judgment  be- 
low is  erroneous,  and  will  be  reversed,  and  judgment  here  rendered  for  the 
appellants. 


Fort  Worth  St.  By.  Co.  t>.  Bosedale  St.  By.  Co. 
(Supreme  Court  qf  Texas,    April  22,  1S87.) 

1.  Stbrkt  RAiLWAY—CoKBTRucrrioK  OF  Obdikancb. 

An  ordinance  passed  in  1874,  by  the  city  council  of  Fort  Worth,  anthorizcd  a 
street-railway  company  to  construct  one  or  more  lines  of  street  railway  on  either  of 
certain  streets  designated  in  the  ordinance,  but  reserved  to  the  city  council  the  right 
to  determine  when  any  further  track  than  the  one  selected  by  the  company  should 
be  necessary.  Held,  that  the  intendment  of  the  ordinance  was  that  one  or  more 
lines  might  be  constructed  on  one  only  of  the  streets  named,  to  be  determined  by 
the  selection  of  the  company,  not  that  lines  might  be  constructed  on  all  the  streets, 
and  that  the  company  was  limited  to  the  selection  made. 

2.  Sams— Loss  of  Right. 

Where,  by  the  same  ordinance,  it  was  provided  that  the  city  council  should  no- 
tify the  company  when  new  lines  were  oesirable,  said  notice  to  be  complied  with 
within  a  fixed  time,  and  the  council  passed  two  ordinances  in  May  and  November, 
1882,  allowing  the  company  to  coustruct  lines  in  other  streets,  to  be  completed 
within  90  days  from  the  date  of  the  ordinances,  which  the  company  failed  to  do, 
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held,  that  the  two  ordinances  of  1882  were  sufficient  notices  that  the  city  desired  a 
line  to  he  placed  upon  the  streets  mentioned  in  said  ordinances,  and  that  the  com- 
pany lost  its  right  t-o  use  those  streets  by  non-oompliauce  with  the  ordinances. 
3.  Same — Conflicting  Claims. 

Upon  the  company  claiming  the  right  to  use  Houston  street  under  the  ordinance 
of  1874,  the  right  to  use  the  center  of  which  street  was  granted  to  another  company 
by  an  ordinance  of  1884,  held  that,  even  if  the  former  had  a  general  right,  under  the 
ordinance  of  1874,  to  use  Houston  street,  the  city  had  power  to  permit  both  com- 
panies to  construct  lines  on  the  same  street ;  but  that  the  express  grant  to  the  latter 
company  of  the  right  to  use  the  center  of  the  street  would  exclude  the  former  from 
using  that  particular  part  of  the  street. 

Appeal  from  Tarrant  county. 

J.  D.  Templeton  and  Carter,  Wynne  ds  Be  Berry,  for  appellant.  Htmter 
4k  Stetvart,  for  appellee. 

Stayton,  J.  This  action  involves  a  contest  between  the  corporations 
plaintiff  and  defendant  as  to  their  respective  rights  to  use»  for  the  purposes 
of  their  roads,  Houston  and  Weatherford  streets  and  Jennings  avenue,  in  the 
city  of  Forth  Worth.  Both  corporations  were  incorporated  under  the  general 
incorporation  law  of  this  state;  the  appellant  on  June  8,  1874,  and  the  appel- 
lee on  March  20,  1884. 

The  appellant  bases  its  right  on  the  following  ordinance: 

"Ordinanoe  No.  60. 

"An  ordinance  granting  certain  privileges  to  the  Fort  Worth  Street  Railway 

Company. 

**Be  it  ordained  by  the  city  council  of  the  city  of  Fort  Worth: 

"Section  !•  The  Fort  Worth  Street  Railway  Company,  a  corporation  duly 
organized  and  authorized  by  charter  under  the  laws  of  the  state  of  Texas, 
certified  to  by  the  secretary  of  state  under  the  great  seal  of  the  state  of  Texas, 
bearing  date  June  8, 1874»  be,  and  said  company  is  hereby,  fully  authorized 
and  empowered  with  the  right  to  construct,  equip,  operate,  maintain,  own, 
and  control,  in  accordance  with  the  conditions  and  terms  in  their  said  charter 
contained,  one  or  more  lines  of  street  railway,  together  with  all  necessary 
switches,  stables,  offices,  and  depots,  on  either  of  the  following  named  streets, 
and  their  extensions  in  said  city,  to-wit,  Belknap  and  Weatherford  streets, 
running  east  and  west,  Jennings  avenue,  Houston,  Main,  and  Rusk  streets, 
running  north  and  south,  and  such  other  streets  or  avenues  in  said  city  as 
may,  on  application  of  said  company,  be  designated  by  ordinance  by  the  said 
city  Goundl  aforesaid:  provided,  said  company  shall  construct  and  operate 
at  least  one  line  of  street  railway  on  one  of  the  above-named  streets,  running 
from  the  public  square  to  the  Texas  Pacific  Railway  depot,  or  vicinity  thereof, 
within  eighteen  months  from  the  date  of  this  ordinance,  or  within  six  months 
from  and  after  the  completion  of  the  Texas  Pacific  Railway  to  the  said  city 
of  Fort  Worth:  and  provided,  further,  that  said  Fort  Worth  Street  Railway 
Company  shall  fix  a  rate  of  passenger  fare  not  to  exceed  ten  cents  pft  mile  or 
less,  and  a  freight  tariff  not  to  exceed  fifty  cents  per  hundred  lbs.  per  mile  or 
less. 

"Sec.  2.  That  the  city  council  of  the  city  of  Fort  Worth  reserve  the  right 
to  determine  when  the  requirements  of  traffic  necessitate  any  further  track 
than  the  one  selected  and  built  by  said  company,  in  pursuance  of  the  rights 
granted  it,  in  the  first  instance,  and  shall  then  notify  the  company  of  their  j  udg- 
ment,  and  specify  the  street  on  which  they  deem  the  railway  desirable;  and, 
if  the  company  shall  not  comply  with  said  notice  within  twelve  months,  then 
the  right  to  those  streets  shall  be  forfeited. 

"Sec.  8.  That  on  the  filing,  by  said  Fort  Worth  Street  Railway  Company, 
of  a  duly  certified  copy  of  their  said  charter,  and  the  written  acceptance  of 
said  company  of  this  ordinance,  with  the  secretary  of  said  city,  said  company 
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shall  be  authorized  to  act  hereonder  without  farther  ordinanoe  or  permit  by 
the  city  council. 

"Sec.  4.  This  ordinance  to  take  effect  and  be  in  force  from  and  after  its 
passage. 

"Passed  July  14,  1874.    Approved  July  15,  1874." 

It  selected  Main  street,  and  thereon  constructed  a  line  of  road,  from  the 
public  square  of  the  city,  to,  at,  or  near  the  depot  of  the  Texas  Pacific  Rail- 
way, within  the  time  prescribed  by  the  first  section  of  the  ordinance,  but  prior 
to  the  passages  of  the  ordinances  under  which  appellee  claims  it  had  not  con- 
structed any  line  of  road  on  either  of  the  streets  in  controversy. 

The  appellee  claims  the  right  to  use  the  streets  under  several  ordinances 
which  in  terms  give  the  right,  and  one  of  them  gives  the  right  to  lay  its  track 
in  the  center  of  Houston  street.  These  ordinances  also  embrace  other  streets, 
and  the  first  of  them  was  passed  on  April  4, 1884,  and  the  last  on  June  20, 
of  same  year.  On  May  2,  1882,  an  ordinance  was  passed  giving  the  appellant 
the  right  to  construct  its  road  on  Jennings  avenue,  and  other  streets  named, 
which  are  not  involved  in  this  controversy;  and  this,  by  the  terms  of  the  ordi- 
nance, was  required  to  be  done  within  90  days  after  the  passage  of  the  ordi- 
nance. On  November  4,  1882,  another  ordinance  was  passed  giving  to  the 
appellant  the  right  to  use  Weatherford  or  Belknap  streets,  and  this  also  re- 
quired the  road,  on  whichever  of  these  streets  was  selected,  to  be  completed 
within  90  days  from  the  passage  of  this  ordinance.  Anothel  ordinance  was 
passed  on  June  20,  1884,  giving  to  the  appellant  the  right  to  use  a  part  of 
Jennings  avenue,  less  than  the  length  of  a  block;  and  the  track  on  this  was 
required  to  be  completed  within  90  days.  Houston,  Main,  and  Rusk  streets 
are  parallel ;  Main  street  being  separated  from  each  of  the  others  by  one  block, 
and  Jennings  avenue  is  practically  a  continuation  northward  of  Houston  street 
from  its  intersection  with  Ninth  street.  Weatherford  and  Belknap  streets 
are  parallel,  and  separated  by  only  one  block. 

This  action  was  brought  by  the  Rosedale  Company  under  an  agreement  to 
settle  the  rights  of  the  parties,  and  an  order  was  made  restraining  it  from  do- 
ing any  more  work  on  Houston  street  until  there  should  be  a  hearing,  which 
was  set  for  September  26,  1884.  The  cause  was  finally  disposed  of  on  May 
16, 1885,  at  which  time  the  restraining  order  formerly  granted  was  discharged, 
and  judgment  entered  perpetually  enjoining  the  defendant  from  building  or 
operating  a  railway  on  the  parts  of  streets  which  the  plaintiff  asserted  its  rights 
to  use,  and  from  this  judgment  an  appeal  is  prosecuted. 

The  main  controversy  is  as  to  the  right  of  the  respective  parties  to  use  the 
center  of  that  part  of  Houston  street  to  which  the  plaintiff  asserts  claim. 
The  condition  of  the  two  companies  with  reference  to  work  on  their  respective 
lines,  intention,  and  preparation  to  use  Houston  street,  and  facts  which  im- 
mediately preceded  the  institution  of  this  suit,  are  thus  stated  in  the  findings 
of  fact  by  the  court:  "(7)  That  the  plaintiff,  at  the  time  of  the  disagreement 
between  the  two  companies,  by  reason  of  the  work  begun  in  the  night-time 

on  Houston  street  by  defendant,  had,  at  great  cost,  to-wit, dollars, 

built  its  line  of  railway  along  the  route  indicated  in  the  ordinance  granting  it 
the  riglit  of  way,  making  its  line  complete  from  its  southern  terminus  to  a 
point  within  about  five  hundred  feet  of  Houston  street.  (8)  That,  about  the 
time  stated  in  the  petition  and  answer,  the  defendant,  with  a  large  force  of 
laborers,  and  about  1  o'clock  in  the  morning  of  August  19, 1884,  went  to  woiic 
on  Houston  street  in  the  construction  of  a  street-railway  track,  and  dug  up 
Houston  street  from  Fifteenth  street  to  a  point  30  feet  north  of  Sixth  street, 
and  along  the  center  thereof,  when  the  disagreement  arose,  and  resulted  in 
the  agreement  fileil  and  pleaded  by  both  parties  submitting  their  controversy 
to  the  courts;  that  the  defendant  was  acting,  in  doing  work  on  Houston  street, 
under  the  supposed  right  given  it  by  ordinance  No.  60;  that  defendant  was 
acting  under  legal  advice,  and  desired  not  to  lose  their  right  to  occupy  and 
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build  on  Houston  street,  and  that,  if  allowed  to  do  so,  it  [defendant]  would 
yet  build  and  operate  a  line  of  railway  on  Houston  street,  so  that,  in  connec- 
tion with  their  line  on  Main  street,  the  line  would  make  a  kind  of  a  circle,  so 
that  the  cars  might  go  around  both  streets.  (9)  Prior  to  the  nineteenth  day 
of  August,  1884,  the  day  on  the  morning  of  which,  at  1  o'clock,  the  defend- 
ant begun  work  thereon,  neither  defendant  nor  plaintiff  had  broken  dirt  on 
Houston  street.  The  plaintiff,  however,  had  built  from  its  southern  terminus 
to  a  point  on  Ninth  street,  within  say  500  feet  of  Houston  street,  and  was  en- 
gaged in  the  construction  of  its  road  in  the  direction  of  Houston  street,  and 
Houston  street  lay  in  its  contemplated  and  projected  route,  and  plaintiff  had 
on  hand  materials  for  the  purpose  of  doing  said  work  on  Houston  street. 
(10)  The  defendant  had  not  commenoed  to  build  or  contemplated  building 
any  line  of  which  their  contemplated  line  on  Houston  street  was  to  be  a  pait, 
save  and  except  that  ultimately  they  intended  to  build  on  Houston  street,  so 
as  to  have  one  continuous  line  traversing  both  Houston  and  Main  streets,  so 
as  to  make  round  trips,  but  no  conclusion  had  been  arrived  at  when  this  work 
was  to  be  done." 

It  is  not  claimed  that  the  ordinances  under  which  the  appellee  claims  are 
not  sufficient  to  confer  the  rights  asserted  if,  by  reason  of  the  ordinance  under 
which  the  appellant  claims,  power  to  confer  such  rights  upon  the  appellee  was 
not  taken  away  from  the  city.  All  the  right  which  the  appellant  has  to  use 
the  three  streets  in  controversy,  exc^t  such  as  it  may  have  to  use  a  part  of 
Jennings  avenue  under  the  ordinance  of  June  20,  1884,  it  derives  through 
the  ordinance  of  July  14,  1874.  Whatever  may  be  the  true  construction  of 
that  ordinance,  it  is  clear  that  under  its  second  section  the  appellant  has  lost 
the  right  to  use  Weatherford  street  or  any  part  of  Jennings  avenue  other  than 
such  part  of  it  as  it  may  be  entitled  to  use  under  the  ordinance  of  June  20, 
1884;  for  it  is  evident  that  the  ordinances  of  May  2,  1882,  and  November  4, 
1882,  were  sufficient  notices  of  the  fact  that  the  city  desired  a  line  of  road  to 
be  placed  upon  each  of  them. 

The  only  question  is  as  to  the  right  of  each  of  the  parties  to  use  the  center 
of  that  part  of  Houston  street  which  the  ordinances  in  terms  give  the  ap- 
pellee the  right  to  use:  for  neither  party  asserts  an  exclusive  right  to  use 
this  or  any  other  of  the  streets  mentioned.  The  solution  of  this  question  in- 
volves two  inquiries:  **(1)  What  rights  did  appellant  take  under  the  ordi- 
nance of  July  14,  1874?  (2)  If  it  acquired  the  right  to  use  either  or  all  of 
the  streets  mentioned  in  the  ordinance,  did  it  acquire  the  right  to  use  any 
particular  part  of  any  of  these  streets  before  an  actual  appropriation? 

Through  its  act  of  inoonx»ration  the  appellant  acquired  simply  a  corporate 
existence,  through  which  it  might  conduct  the  business  specified  in  its  arti- 
cles of  incorporation;  this  being  such  as  the  general  law,  under  which  incor- 
poration was  effected,  contemplates.  This  is  the  extent  of  the  right  and 
power  acquired  by  the  appellant  through  its  articles  of  incorporation,  which 
are  not  before  us.  The  statute  specifies  the  purposes  for  which,  under  it, 
^Corporations  may  be  created  by  the  voluntary  act  of  the  incorporators,  and  it 
declares  the  general  powers  which  such  corporations  may  exercise.  One  of 
these  purposes  is  **the  construction  and  maintenance  of  a  street  railway;''  but 
a  compliance  with  the  statute  gives  no  right  other  than  a  corporate  existence, 
and  no  power  other  than  such  as  the  law  itself  declares  the  corporation,  when 
created,  may  exeroiBe,  or  such  as  may  be  fairly  implied  from  the  powers  ex- 
pressly conferred,  or  the  nature  of  the  business  to  be  carried  on  by  the  cor- 
poration. The  appellant  had  the  power  to  construct  and  maintain  a  street 
railway,  and  we  may  infer  that  it  was  incorporated  for  the  purpose  of  con- 
^  structing  and  maintaining  such  a  road  in  the  city  of  Fort  Worth;  for  the 
statute  requires  the  articles  of  incorporation  to  state  certain  facts:  (1)  The 
name  of  the  corporation;  (2)  the  purpose  for  which  it  is  formed;  (3)  the 
place  or  places  where  its  business  is  to  be  transacted;  (4)  the  term  for  which 
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it  is  to  exist;  (5)  the  number  of  its  directors  or  trustees,  and  the  names  and 
residences  of  those  who  are  appointed  for  the  first  year;  (6)  the  amount  of 
its  capital  stock,  if  any,  and  the  number  of  shares  into  which  it  is  divided. 
Bev.  St.  arts.  566,  567. 

The  articles  of  incorporation  could  not  give  any  right  to  use  a  stareet,  and  it 
is  a  matter  of  no  importance,  in  this  respect,  what  recitals  other  than  those  re- 
quired by  law  Uie  articles  of  incorporation  filed  in  the  office  of  the  secretary 
of  state  may  have  contained.  To  acquire  the  right  to  use  any  of  the  streets 
in  the  city  of  Fort  Worth  for  the  construction  and  maintenance  of  its  rail- 
way, the  consent  of  the  city  had  to  be  obtained.  The  legislature,  at  the  time 
the  appellant  was  incorporated,  through  a  special  charter,  might  have  given 
it  the  right,  without  the  consent  of  the  city,  to  use  any  of  its  streets;  but  this 
was  not  done.  The  legislature  now  has  no  such  power.  Const,  art.  10,  §  7. 
The  ordinance  under  which  the  appellant  asserts  its  right,  recognizes  its  cor- 
porate existence,  and  was  passed  in  view  of  that  fact,  and  of  the  general  par- 
pose  for  which  it  was  incorporated,  and  it  assumes  to  confer  upon  it  ''the 
right  to  construct,  equip,  operate,  maintain,  own,  and  control,  in  accordance 
with  the  conditions  and  terms  in  their  said  charter  contained,  one  or  more  lines 
of  street  railway.  '*  No  conditions  or  terms  could  legally  have  been  inserted  in 
the  articles  of  incorporation  which  constitute  the  charter  that  could  have  any 
influence  in  the  determination  of  the  rights  involved  in  this  cause.  If  the  ap- 
pellant was  of  the  opinion  that  there  were  recitals  in  the  articles  of  incorpora- 
tion with  reference  to  which  the  ordinance  was  passed,  and  that  those  were 
necessary  to  the  proper  construction  of  the  ordinance,  then  the  articles  should 
have  been  brought  before  us,  and  we  cannot  assume  that  they  contained  any- 
thing which  the  law  neither  authorized  nor  required. 

The  inquiry  is,  what  rights  did  the  ordinance  give  ?  The  appellant  contends 
that  it  gave  the  right  to  use  all  the  streets  mentioned  in  it;  while  the  appel- 
lee contends  that  it  only  contemplated  that  one  street  running  north  and  south, 
and  another  running  east  and  west,  should  be  used,  and  that  the  right  to  the 
former  attaches  to  a  street  selected  and  used,  and  not  to  Houston  street,  and 
that  the  right  to  the  streets  running  east  and  west  was  forfeited  under  the 
terms  of  the  ordinance.  The  first  section  of  the  ordinance  gives  the  right  to 
construct  and  operate  "one  or  more  lines  of  street  railway."  This  may  mean 
that  the  company  should  have  the  right  to  construct  and  operate  one  or  more 
lines  on  any  one  street,  or  that  it  may  construct  and  operate  a  line  or  lines  on 
a  street  running  north  and  south,  and  one  or  more  lines  on  one  street  run- 
ning east  and  west,  and  that  these  lines  may  be  separated  or  connected;  or  it 
may  mean,  considered  without  reference  to  the  other  language  used  in  the 
first  section  of  the  ordinance,  that  it  may  construct  and  operate  a  line  on  any 
street  named  in  the  ordinance.  To  deteimine  what  was  meant,  the  entire 
ordinance  must  be  considered,  and  all  its  provisions  must  be  reconciled  or 
given  efifect  if  they  may  be. 

After  using  the  language  we  have  quoted,  determining  what  the  company 
might  do,  it  becomes  necessary  to  declare  wTiere  this  might  be  done,  and,  to 
fix  tliat,  the  ordinance  declares  that  those  things  may  be  done  *'o»  either  of 
the  following  named  streets,  and  their  extensions  in  said  city,  to-wit,  Bel- 
knap and  Weatherf  ord  streets,  running  east  and  west,  Jennings  avenue,  Hous- 
ton, Main,  and  Husk  streets,  running  north  and  south."  The  word  ''either" 
does  not  mean  "all,"  but  does  mean  one  or  the  other  of  two  or  more  specified 
things.  The  only  fair  construction  of  the  first  section  of  the  ordinance  is  that 
it  was  intended  that  the  "one  or  more  lines"  should  be  constructed  on  one  of 
the  streets  named,  and  not  that  they  might  be  constructed  on  "all."  The 
formation  of  the  several  clauses  of  the  sentence,  in  connection  with  the  nam-^ 
ing  two  streets  running  in  one  direction  and  four  running  in  another,  how- 
ever, would  serve  to  indicate  an  intention  to  confer  the  right  to  construct  on« 
or  more  lines  on  one  of  the  streets  running  east  and  west,  and  one  or  more 
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lines  on  one  of  the  streets  running  north  and  south.  The  proviso  to  the  first 
section » that  at  least  one  line  on  one  of  the  above-named  streets  shall  be  con- 
structed within  the  time  named,  gives  force  to  the  proposition  that  it  was  in- 
tended more  than  one  line  might  be  constructed  on  the  same  street;  for  oth- 
erwise the  requirement  would  only  have  been  that  a  street  railway  should  be 
constructed  between  the  named  points  within  the  time  prescribed.  It  was 
evidently  contemplated  that  the  appellant  might  desire  to  use  some  street  or 
streets  not  designated;  but,  as  to  this,  the  further  action  of  the  city  council 
was  necessary,  and  an  intimation  that  at  some  future  time  the  city  would,  if 
deemed  proper,  make  a  further  grant,  cannot  make  the  grant  actually  made 
more  extensive  than  the  language  used  authorizes.  It  oannot  be  claimed  that 
the  first  section  of  the  ordinance  gave  the  right  to  construct  and  operate  one 
or  more  lines  on  every  street  named  in  it.  That  section  makes  whatever  grant 
was  made,  and  is  entitled  to  a  controlling  effect  in  determining  what  was 
granted;  but  it  is  proper  to  consider  every  part  of  the  ordinance,  and  to  give 
to  all  the  language  used  every  reasonable  intendment,  that  we  may  ascertain 
the  real  intention. 

The  second  section  of  the  ordinance  is  one  reserving  or  asserting  the  right 
of  the  city  to  compel  the  appellant  to  exercise  the  rights  and  powers  conferred 
by  the  first,  and  not  one  giving  rights.  By  it  the  dty  reserved  the  right  "to 
determine  when  the  requirements  of  traffic  necessitate  any  further  track  than 
the  one  seleeted  and  built  by  said  company  in  pursuance  of  the  rights  granted 
it  in  the  first  instance,  and  shall  then  notify  the  company  of  their  judgment, 
and  specify  the  street  on  which  they  deem  the  railway  desirable."  The  word 
**track"  is  doubtless  here  used  in  the  same  sense  as  the  word  "lien,"  in  the 
first  section;  but  in  its  connection  conveys  the  further  idea  of  place,->one 
place,  and  that  a  seiected place,  under  the  power  of  selection  given  in  the  first 
section.  Bight  was  given  by  the  first  section  to  build  one  or  more  lines  on 
either  of  the  named  streets  running  from  the  public  square  to  the  vicinity  of 
the  railroad  depot  named,  of  which  there  were  three;  and  the  second  section 
assumes  that  one  of  these  streets  would  be  selected,  and,  in  compliance  with 
the  ordinance,  at  least  one  line  qf  street  railway  be  built  thereon.  Why  as- 
sume that  one  track  or  street  would  be  selected?  Certainly  for  no  other  reti- 
son  than  that  the  selection  was  made  necessary  by  the  ordinance.  This  one 
selected  track  was  one  to  be  built  by  the  company  "in  pursuance  of  the  rights 
granted  it  [the  company]  in  the  first  instance." 

The  first  section,  as  we  have  said,  made  an  express  grant,  and  this  was  the 
grant  in  the  first  instance^  but  it,  in  effect,  promised  to  make  other  grants  of 
right  to  use  streets  not  named;  and  the  city,  by  the  second  section,  may  have 
intended  to  secure  the  power  to  compel  the  construction  of  tracks  upon  other 
streets,  when  deemed  necessary,  or  otherwise  to  be  released  from  any  obliga- 
tion thought  to  have  been  incurred  to  make  further  grant.  Or  if  the  words, 
"in  the  first  instance,"  have  reference  to  the  track  first  constructed,  it  may 
have  been  the  intention  of  the  city,  after  one  track  had  been  built  on  one 
street  running  north  and  south,  to  reserve  the  power  to  compel  the  company 
to  build  on  one  of  the  named  streets  running  east  and  west  whenever  the  city 
deemed  it  necessary,  or,  in  case  of  the  failure  of  the  company  to  do  so  in  the 
time  specified,  to  withdraw  the  right  to  build  on  either  of  the  named  streets 
running  east  and  west.  This  latter  view  receives  support  from  the  fact  that 
the  second  section  gives  the  city  the  right  to  ^^speeify  the  street  on  which  they 
deem  the  railway  desirable,  and,  if  the  company  shall  not  comply  with  said 
notice  within  twelve  months,  then  the  right  to  those  streets  shall  be  for- 
feited." Under  the  first  section,  the  right  to  select  a  street  was  given  to  the 
company,  but  if  it  failed  to  do  this,  and  construct  when  the  traffic  necessitated 
it,  the  second  section  evidently  gave  to  the  city  the  right  to  specify  what  ^tre^t 
should  be  used,  and,  in  the  event  the  company  failed  to  construct  as  required, 
to  withdraw  the  right  to  use  some,  if  not  all,  of  the  streets  i^aj^gd(^  The  dec- 
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laration  is  that  the  failare  to  oonstract  on  the  street  to  be  specified  by  the 
city  shall  operate  a  forfeiture  of  the  right  to  "use  those  streets," — not  simply 
the  street  on  which  the  company  may  be  notified  to  construct  a  track.  The 
words  "those  streets"  evidently  refer  to  some  streets  in  the  ordinance  before 
named,  or  in  some  way  pointed  out  or  to  be  pointed  out.  Whether  these 
words  embrace  all  the  streets  named  in  the  first  section  of  the  ordinance,  or 
only  the  street  to  be  specified,  it  is  not  necessaiy  to  determine,  as  it  is  not  nec- 
essary to  determine  whether  they  may  also  refer  to  streets  which,  though  not 
named,  it  was  provided  would  be  designated  for  the  use  of  the  appellant  on 
its  application.  One  or  the  other  of  the  constructions  to  which  we  have  re- 
ferred must  be  placed  on  the  second  section  of  the  ordinance,  and  under 
neither  of  them  is  there  anything  which  can  so  enlarge  the  grant  expressly 
made  by  the  first  section  as  to  give  to  the  appellant  the  right  to  construct  and 
operate  one  or  more  lines  on  each  and  all  of  the  streets  named.  If  we  look  to 
the  location  of  the  streets  named  with  relation  to  each  other  as  grouped  in  the 
ordinance,  to  the  condition  of  affairs  at  the  time  the  ordinance  was  made,  and 
to  the  subsequent  conduct  of  the  parties,  there  can  be  but  little,  if  any,  doubt 
as  to  the  real  intention  and  understanding  of  the  parties  at  the  time  the  ordi- 
nnnce  was  passed,  and  up  to  a  short  time  before  the  litigation  began.  These 
all  tend  to  sustain  the  construction  of  the  ordinance  which  we  believe  to  be 
the  true  one. 

If,  however,  we  are  incorrect  in  the  construction  which  we  place  on  the  or- 
dinance, the  same  disposition  of  this  case  would  follow  upon  another  ground. 
Neither  party  claims  nor  could  claim  an  exclusive  right  to  use  any  one  of  the 
streets  named  in  the  ordinance  now  in  controversy  in  this  case.  If  the  dty 
deem  it  necessary  to  the  public  welfare  that  both  companies  may  operate  a 
railway  on  any  one  or  more  of  the  streets,  it  doubtless  has  the  power  to  per- 
mit this  to  be  done,  unless  it  be  shown  that  one  of  them  has  a  prior  grant  of 
right  which  cannot  be  exercised  If  another  like  grant  be  used  by  another  com- 
pany. If  the  appellant's  theory  of  the  case  was  correct,  and,  under  the  ordi- 
nance, it  has  the  right  to  construct  and  operate  a  street  railway  on  Houston 
and  Weatherford  streets  and  on  Jennings  avenue,  it  is  certainly  true  that  a 
like  right  has  been  given  to  the  appellee  to  use  parts  of  these  same  streets.  If 
the  grant  to  one  was  no  more  specific  than  to  the  other,  it  would  seem  that 
the  first  actual  occupant  would  have  the  right,  so  far  as  the  other  company 
was  concerned,  to  use  the  part  of  the  street  so  occupied,  and  the  last  occupant 
would  be  compelled  to  use  some  other  part  of  the  street.  We  cannot  doubt, 
however,  that  the  city,  if  it  had  the  power  to  make  the  grant  made  to  eitlier 
party,  had  the  power  to  declare  that  one  company  should  occupy  one  part  of  the 
street,  and  the  other  another.  The  general  right,  however,  to  bui Id  and  operate 
a  street  railway  in  a  given  street  does  not  confer  a  right  to  use  any  particular 
part  of  the  street  prior  to  the  time  the  railway  is  actually  constructed,  with 
the  consent,  express  or  implied,  of  the  municipal  government.  In  the  case 
before  us,  the  city  of  Fort  Worth  had  conferred  on  the  appellee  expressly  the 
right  to  construct  and  operate  its  railway  in  the  center  of  a  part  of  Houston 
street,  and  at  the  time  that  right  was  conferred  the  appellant  had  not  occupied 
any  part  of  that  street,  and,  as  the  record  shows,  did  not  then  contemplate 
using  that  street  at  all  for  an  indefinite  period.  The  appellant  had  no  express 
grant  to  use  any  particular  part  of  that  street,  and  such  a  right  cannot  be  im- 
plied from  the  more  general  right  to  use  some  part  of  the  street,  nor  can  such 
a  right  be  established  by  custom.  The  city  had  the  power  to  determine  wliat 
pjirt  of  a  street  any  street  railway  should  occupy,  or  whether  a  street  should 
be  so  used  at  all.  This  power,  given  to  it  to  be  exercised  for  the  public  wel- 
fare, it  may  and  must  freely  exercise,  and  its  determination  is  conclusive  of 
this  question. 

In  disposing  of  this  case,  we  have  not  deemed  it  necessary  to  consider  the 
power  of  the  city  council,  at  the  time  the  ordinance  on  which  the  appellant 
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bases  its  right  was  passed,  to  make  such  an  ordinance.  The  appellee  shows 
a  right  to  ase  so  much  of  the  center  of  Houston  street  as  it  asserts  the  right 
to  use,  and  it  shows  a  right  to  use  Weatherford  street  and  Jennings  avenue 
so  far  as  it  claims  such  right ;  from  which  it  foUows  that  the  judgment  of  the 
district  court  is  correct,  and  it  must  be  affirmed.    It  is  so  ordered. 


Jackson  t?.  Cassidy. 
{Supreme  Court  qf  Texas.    May  17,  1887.) 

1.  ApPEAL^AssTONMKirr  OF  Ebrobs— Bribf. 

Under  the  Texas  practice,  the  failnre  of  appeUast  to  specify,  in  the  assignment 
of  errors,  the  errors  complained  of,  is  not  remedied  by  specifying  them  in  the  '*  prop- 
ositions "  as  set  out  in  appellant's  brief. 

2.  UsuBY — What  is — ^Buildzko  Association. 

A  member  of  a  building^  and  loan  association  who  owned  five  shares  of  stock  in 
the  association  worth  $500,  in  order  to  obtain  a  loan,  agreed  to  take  48  per  cent,  on 
that  amount,  and  execute  her  note  for  the  full  amount  of  $500,  and  pay  interest 
thereon  at  the  rate  of  6  per  cent,  per  annum,  and,  besides,  to  pay  one  dollar  per 
month  on  each  share  of  stock,  and  all  fines.  Beld^  that  the  rate  of  interest  thus 
agreed  to  be  paid  exceeded  12  per  centum,  and  the  contract  was  a  mere  device  to 
evade  the  usury  law,  and  was  therefore  void. 
8.  Sax»-~Cskditiko  Exoxssivb  IirrERBsr — Effsct. 

The  association  retained  a  lien  on  the  member's  stock,  with  the  right  to  sell  it  In 
-case  she  made  default  in  paying  principal  or  interest.  Claiming  that  default  had 
been  made,  the  association  sold  the  stock,  but  afterwards  credited  the  member  ou 
its  books  with  an  amount  sufficient  to  reduce  the  interest  to  12  per  cent,  per  annum, 
the  legal  rate.  Beld^  that  the  vice  in  the  contract  could  not  be  cured  in  tbis  way. 
4.  Building  and  Loan  Asbogiationb— Stock— €alb. 

If  stock  of  a  member  of  a  building  and  loan  association  is  sold  by  the  association 
for  default  in  payment  of  interest  which  is  due  by  the  terms  of  a  usurious  contract, 
but  not  legally  collectible,  the  sale  will  pass  no  title  even  to  a  bona  Jidt  purchaser. 

Appeal  from  Travis  county. 

Robertson  <&  Williams  and  Smith  dk  Trigg,  for  appellant.  WcHton,  Hill  & 
Walton,  for  appellee. 

WiLiiEB,  C.  J.  Under  repeated  decisions  of  this  court,  the  first  error  as- 
signed upon  this  appeal  cannot  be  considered.  We  are  not  informed  by  the 
assignment  whether  the  court  erred  in  ovemiling  the  general  demurrer,  or 
whether  it  erred  in  overruling  some  one  of  the  many  special  exceptions  taken 
to  the  answer.  The  fact  that  the  errors  complained  of  are  specified  in  the 
propositions  does  not  cure  the  defect  in  the  assignment.  In  view,  however, 
of  our  decisions  upon  the  findings  of  law  and  fact  made  by  the  judge  below, 
his  ruling  upon  the  demurrer  and  exceptions  becomes  of  no  importance.  The 
Austin  Home  Building  &  Loan  Association  was  incorporated  under  the  gen- 
eral laws  of  our  state,  for  the  erection  of  buildings,  and  the  accumulation  and 
loan  of  funds  for  the  purchase  of  real  property.  Its  charter  had  "this  extent; 
no  more. "  The  association  adopted  a  set  of  by-laws,  which  it  will  not  be  nec- 
essary to  repeat,  as  they  are  substantially  the  same  as  those  which  govern  the 
numerous  associations  of  1;he  kind  existing  throughout  the  United  States.  On 
the  fourth  day  of  each  month  the  money  of  the  association  was  offered  for 
loan  to  the  member  who  would  pay  the  highest  premium  for  it;  that  is,  re- 
ceive the  smallest  amount  in  cash  upon  his  shares  of  stock,  and  execute  his 
obligation  for  the  payment  of  their  full  ultimate  value,  i.  6.,  $100  to  each 
share.  The  appellee  owned  five  shares,  whose  ultimate  value  was  $500.  She 
agreed  to  take  43  per  cent,  on  that  amount  in  cash,  bidding  thereby  a  prem- 
ium of  57  per  cent.,  and  accordingly  she  received  from  the  association  $215, 
and  executed  her  obligation  for  $500.  This  $500  bore  interest  at  the  rate  of 
6  per  cent,  per  annum,  to  be  paid  in  monthly  installments  of  ^  per  cent. ;  and 
the  obligation  for  its  payment  included  a  further  stipulation  to  pav^ne  dollar 
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a  month  on  each  share  of  stock,  and  all  fines  and  other  charges  that  might  be 
assessed  against  the  obligor.  It  provided  for  a  return  of  the  loan  at  any 
time, — ^which,  according  to  the  by-laws,  could  be  done  by  repaying  the  amount 
received,  and  a  part  of  the  premium  bid,  in  the  proportion  the  apparent  value 
of  the  stock  bore  to  its  ultimate  par  value, — and  for  foreclosure  in  default  of 
over  six  months  in  payment  of  dues  and  interest.  To  secure  the  performance 
of  this  obligation.  Miss  Oassidy  transferred  her  stock  to  the  association  by 
way  of  collateral  security,  and  executed  a  deed  of  trust  to  that  body  upon  the 
land  in  controversy.  She  paid  dues,  fines,  and  interest  for  some  time,  but 
finally  defaulted  for  more  than  six  months;  and  thereafter  the  deed  of  trust 
was  foreclosed,  aod  the  property  sold  under  it  was  purchased  by  one  Morris, 
who  transferred  his  bid  to  the'  appellant.  The  deed  of  trust  made  the  then 
president  of  the  association,  and  his  successors  in  office,  trustees  for  the  exe- 
cution of  the  trust;  and,  in  default  of  their  acting,  it  was  to  be  executed  by 
the  sheriff  of  Travis  county.  The  sale  under  the  deed  was  made  by  a  deputy 
sheriff  of  Travis  county.  At  the  time  the  sale  took  place  the  books  of  the 
company  showed  that  Miss  Gassidy's  account  with  the  company  was  as  fol- 
io ws: 
She  was  charged  with  the  amount  paid  her,  ...  $215  00 
Fines,         ...  .  -  .  -  .  7  10 

Dues  on  stock  in  arrears,  -  -  -  -  -         74  60 

Interest,        ....  ...  82  50 


Total.          ...            .            ,           -           .  $329  20 
She  was  allowed  as  credits: 

Value  of  her  stock  at  the  time,  .....  $247  25 

Rebate  of  interest  for  52  months,  at  85  cents,         -           -  18  20 


Which  statement  brought  her  in  debt  to  the  company,  -  $63  75 
The  property  was  sold  under  the  deed  of  trust  for  $90,  part  of  which  went 
to  pay  the  expenses  of  the  trust;  but  there  was  a  balance  still  left  more  than 
sufficient  to  pay  the  $68.75  due  from  Miss  Oassidy.  What  became  of  this 
balance  is  not  shown.  The  land  sold  was  worth  about  $750.  It  is  apparent 
that  if  the  account  is  to  be  stated,  or  it  is  taken  from  the  books  of  the  com- 
pany, the  appellee  was  indebted  to  the  association  In  the  sura  of  $63.75,  and 
it  was  authorized  to  foreclose  the  deed  of  trust.  But  it  is  claimed  by  the  ap- 
pellee that  her  contract  with  the  company  was  usurious,  as  it  stipulated  for 
more  than  12  per  cent,  per  annum  interest  on  the  sum  received  by  her;  and 
that,  as  a  consequence,  she  must  be  credited  with  all  sums  paid  by  her  as  in- 
terest, and  no  other  amounts  of  this  kind  must  be  charged  against  her.  If 
this  be  so,  the  $82.50  charged  as  interest  must  be  deducted ;  and,  it  having 
been  proved  that  Miss  Oassidy  had  paid  to  the  company  $95  as  interest  on  her 
loan,  that  amount  must  be  credited  to  her.  This  restatement  of  the  account 
brings  the  association  in  debt  to  her,  and  makes  the  sale  under  the  deed  of 
trust  unauthorized.  Our  statute  declares  that  all  written  contracts  whatso- 
ever, which  may  in  any  way,  directly  or  indirectly,  stipulate  for  a  greater 
rate  of  interest  than  12  per  cent,  per  annum,  shall  be  void  and  have  no  effect 
for  the  whole  rate  of  interest.  Kev.  St.  art.  2979.  If,  therefore,  the  contract 
bound  Miss  Oassidy  to  pay  more  than  12  per  cent,  interest  upon  the  money 
she  received  from  the  association,  it  is  void  as  to  the  entire  interest,  and  she 
must  receive  credit  for  every  item  of  interest  paid,  and  must  not  be  charged 
for  such  unpaid  amounts  as  have  accrued  in  this  way  under  the  contract. 
The  effect  of  the  contract  was  to  bind  Miss  Oassidy  to  pay  6  per  cent,  inter- 
est on  $500  for  the  use  of  $215.  which  would  be  more  than  14  per  cent,  on 
the  latter  sum.  She  therefore  either  paid  lawful  interest  upon  money  she 
had  never  received,  or  unlawful  interest  upon  money  she  had  received.  The 
weight  of  authority  holds  it  unlawful  to  charge  interest  upon  the  premium; 
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for  this  is  a  charge,  not  upon  what  the  member  received,  but  upon  what  he 
relinquishes  to  the  society.  It  is  very  easy  to  see  how,  under  the  guise  of 
such  a  transaction,  the  usury  law  may  be  evaded,  and  the  member  be  made 
to  pay  for  the  use  of  money  a  much  larger  premium  than  our  statute  allows. 
Association  v.  Gallagher,  26  Ohio  St.  208;  Society  v.  Taylor,  41  Md.  409;  Aa- 
sociation  v.  Blackburn,  48  Iowa,  885;  Gordon  v.  Association,  12  Bush,  110; 
Martin  v.  Association,  2  Gold.  418.  Hence,  if  the  contract  was  a  loan  of 
0215  to  the  appellee,  and  required  her  to  pay  more  than  12  per  cent,  per  an- 
num for  the  use  of  the  money,  by  reason  of  charging  6  per  cent,  upon  $500, 
then  it  was  forbidden  by  law,  and  void  as  to  the  whole  amount  of  interest. 
It  was  a  device  to  evade  the  usury  laws,  and  must  not  be  permitted  to  suc- 
ceed. It  matters  not  what  would  be  the  legal  conclusion  if  the  sums  paid 
as  interest  were  not  more  than  12  per  cent,  per  annum  upon  the  sum  loaned. 
We  are  to  deal  in  this  case  with  a  contract  where  the  interest  reserved  is 
more  than  12  per  cent,  upon  the  amount  received  by  the  borrower.  It  is  con- 
tended that  no  question  of  usury  arises,  because  the  transaction  was  not  in 
reality  a  loan  of  money,  but  an  advance  by  the  association  to  Miss  Cassidy  of 
what  she  was  willing  to  receive  for  her  stock  at  that  time,  rather  than  wait 
till  it  attained  its  ultimate  par  value.  Such  contracts  have  been  upheld  in 
England  and  some  of  the  American  states,  on  the  ground  that  they  were  not, 
properly  speaking,  loans,  but  advancements  made  to  a  partner  out  of  the 
common  fund,  in  which  he  has  an  equal  interest  with  his  fellow-members. 
Silver  v.  Barnes,  37  £.  G.  L.  571;  Mtzssey  v.  Citizens",  etc..  Association,  22 
Kan.  624;  Delano  y.Wild,  6  Allen,  1;  Association  v.  St^hens,  26  N.  J.  Eq. 
351;  Shannon  v.  Dunn,  43  N.  H.  194;  Parker  v.  FuLUm,  etc,.  Association, 
46  Ga.  166.  It  is  to  be  remarked  that  in  some  of  these  cases  the  charter  of 
the  associations  authorized  them  to  make  such  contracts  with  their  members, 
and  the  decisions  rest  upon  the  authority  thus  granted  in  their  acts  of  incor- 
poration. In  others,  the  associations  were  not  incorporated,  and  were  in  fact 
partnerships. 

There  seem  to  be  serious  objections  to  considering  the  contract  a  partner- 
ship transaction  when  made  with  an  association  like  the  present,  or  others  ex- 
isting under  similar  laws.  The  association  is  not  a  partnership,  but  a  body 
incorporated  by  the  statutes  of  the  state.  While  in  a  partnership  each  mem- 
ber preserves  his  individuality  for  many  purposes  connected  with  the  firm 
business,  in  a  corporation  he  loses  it  altogether,  in  all  dealings  had  between 
himself  and  the  corporate  body.  The  member,  as  a  person,  has  entirely  dif- 
ferent rights  from  what  he  possesses  as  a  stockholder  in  the  company.  When 
he  deals  with  the  latter  he  does  so  as  if  he  were  dealing  with  another  individ- 
ual, or  with  a  body  in  which  he  held  no  membership.  If  he  makes  a  con- 
tract to  receive  money  from  it,  and  agrees  to  pay  therefor  more  than  lawful 
interest,  the  contract  is  usurious,  though  his  ultimate  right  in  the  interest  to 
be  paid  is  enough  to  reduce  the  remainder  to  less  than  the  prohibited  percent. 
Nor  can  the  amount  paid  the  member  be  treated  as  a  mere  advance  in  such 
sense  as  to  deprive  the  sums  paid  for  the  use  of  the  money  of  their  character 
as  interest.  If  the  transfer  were  an  absolute  sale,  it  would  be  unobjection- 
able; because  the  owner  could  part  with  his  property  for  any  price  he  might 
choose  to  take  for  it.  But  the  transfer  is  not  of  that  character.  If  so.  the 
rights  and  duties  of  the  vendor  as  a  member  of  the  body  would  cease  imme- 
diately upon  the  sale.  But  in  this  case  the  appellee  still  continued  to  be  a 
member  of  the  corporation,  and  subject  to  all  the  duties  imposed  upon  other 
members.  She  had  to  continue  the  payment  of  dues  and  fines  as  in  case  of 
other  members ;  and  not  only  so,  but  had  to  pay  interest  on  the  amount  re- 
oeived  upon  her  stock.  Besides,  the  by-laws  themselves  term  the  transferred 
stock  a  collateral  security  for  the  performance  of  the  obligation  made  when 
the  loan  is  taken.  The  borrower,  too»  had  the  privilege  of  returning  the 
money »  with  interest  and  a  proportionate  amount  of  premium,  and  thereby 
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to  redeem  her  stock.  In  case  of  default  in  the  payment  of  dues  and  interest, 
both  principal  and  interest  might  be  collected  by  proceeding  upon  the  securi- 
ties given  by  Aiiss  Gassidy  to  the  association.  The  stock  became  forfeited* 
and  the  deed  of  trust  liable  to  be  foreclosed  for  the  purpose  of  collecting  this 
principal  and  interest.  In  the  ordinary  affairs  of  life,  money  advanced  upon 
such  securities,  with  the  understanding  that  both  principal  and  interest  may 
be  collected  by  realizing  upon  the  securities,  is  called  a  loan.  A  debt  is  cre- 
ated ;  otherwise  the  party  advancing  the  money  has  no  right  to  recover  prin- 
cipal, together  with  interest  on  the  amount  advanced.  Having  the  full  effect 
of  H  loan,  it  must  be  treated  as  such,  considered  in  reference  to  our  usury 
laws;  otherwise  the  few  features  of  the  transaction  which  give  it  a  different 
appearance  would  furnish  a  device  by  which  those  laws  might  be  evaded  alto- 
gether. Besides,  the  by-laws  of  the  association  call  the  transaction  a  loan, 
and  treat  it  as  such  wherever  it  is  mentioned.  We  think  the  contract  was  one 
for  the  loan  of  money,  and  that  the  interest  to  be  paid  wstfi  moi*»<than  12  per 
cent,  per  annum,  and  the  agreement  to  pay  it  was  void.  In  this  view  we  are 
supported  by  a  large  number  of  courts  of  the  highest  authority,  the  decisions 
of  some  of  which  we  here  cite:  MUls  v.  SalUbwry  Aaa^n^  75  N.  C.  292;  Auso- 
elation  v.  Qraham,  7  Neb.  173;  Martin  v.  Nashville  As8*n,  2  Gold.  418; 
Herbert  v.  Building  Ajss'n,  11  Bush,  296;  Beohtold  v.  Brehm,  26  Pa.  St.  269. 

This  vice  in  the  contract  was  not  cured  by  the  entry,  after  the  sale,  of  a 
credit  to  the  borrower  sufficient  to  reduce  the  interest  to  12  per  cent,  per  an- 
num. The  law  does  not  allow  the  usurer  to  evade  punishment  in  that  way. 
It  will  not  allow  him  to  violate  its  provisions,  take  the  chances  for  collecting 
the  unlawful  interest,  and,  when  detected,  by  a  stroke  of  his  pen  to  place 
himself  in  the  position  of  one  who  has  demanded  no  more  than  the  law  allows 
him.  If  this  can  be  done,  the  statute  against  usury  had  as  well  be  repealed. 
The  fact  that  the  association  allowed  this  credit  is,  however,  proof  satisfac- 
tory that  they  were  conscious  that  it  had  received  more  interest  than  the  law 
allowed,  and  that  the  transaction  was  just  what  we  have  held  it  to  be.  The 
contract  being  usurious,  the  court  below  properly  restated  the  account  by  de- 
ducting the  item  of  interest  chai^^,  and  crediting  the  appellee  with  that  al- 
ready paid.  This  left  the  association  in  debt  to  her  at  the  very  time  it  pro- 
ceeded to  sell  the  land  in  controversy  to  satisfy  a  debt  due  from  her  to  the 
company.  The  sale  was  therefore  without  authority,  and  void.  The  appel- 
lant was  in  reality  the  purchaser  at  the  sale,  as  he  took  Morris'  bid  off  of  his 
hands.  Perfonnance  extinguished  the  power  to  sell,  and  a  sale  afterwards 
was  void,  even  as  to  an  innocent  purchaser.  2  Perry,  Trusts,  g  602.  Besides, 
the  appellant  was  charged  with  notice  of  the  recitals  in  the  deed  of  trust,  and 
these  were  sufficient  to  put  him  upon  inquiry  as  to  the  whole  state  of  the 
transaction  between  Miss  Gassidy  and  the  association.  Had  he  examined  this, 
he  would  have  found  that  the  sale  was  unauthorized.  These  views  render  it 
unnecessary  to  pass  upon  the  right  of  the  deputy  sheriff  to  make  the  sale;  but 
we  may  add  that  the  deed  authorized  the  then  president  of  the  association  and 
his  successoi-s  in  office  to  execute  the  trust.  If  these  declined  or  were  unable 
to  act,  then  the  sheriff  of  the  county  might  do  so.  We  cannot  see  what  au- 
thority the  deputy-sheriff  had  to  act  as  trustee,  when  he  was  neitlier  named 
in  the  deed,  and  no  reason  is  shown  why  the  president  then  in  office  did  not 
make  the  sale. 

We  think  there  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Gai2«i£8,  J.,  does  not  sit  in  this  case. 
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Bbbob  and  others  v.  Bbnfro  and  others. 

{Supreme  Court  of  Texa9.    April  22,  1887.) 

1.  Homestead— Abandonment— EviDBNCB. 

Husband  and  wife,  owning  a  homestead  in  Texas,  removed  to  another  state,  and 
lived  there  for  seven  years,  giving  by  their  acts  every  Indication  of  an  intent  to  stay 
away,  though  the  wile  had  been  unwilling  to  leave,  and  frequently  expressed  an 
intention  of  retiiming  and  reclaiming  the  homestead.  Upon  returning  to  Texas 
they  failed  to  reclaim  the  property,  which  bad  meanwhile  been  sold,  but  rented  it 
from  the  parties  then  in  possession.  Hetdf  that  their  acts  constituted  an  abandon- 
ment  of  the  homestead.^ 

2.  Sams— Rights  or  Pubohasbb. 

Appellees  became  purchasers  of  part  of  this  homestead  during  the  time  the  ap-^ 
pellants  were  acting  in  such  a  manner  as  to  induce  the  belief  that  they  had  aban- 
doned all  claim  to  it.  Heid,  that  if  appellants  could,  under  the  law,  change  their 
minds,  and  resume  their  former  homestead,  under  any  state  of  case,  they  could  do 
so  only  up  to  the  time  that  the  title  under  which  the  appellees  claimed  had  taken 
effect. 

S.   EVIDENCB— PaBOIt— DbKD. 

William  Reece,  the  brother  of  the  appellant  D.  W.  Reece,  under  appellants'  in- 
structions deeded  the  southern  half  of  the  homestead,  of  which  William  Reece  and 
appellants  were  joint  owners,  to  a  third  party;  appellants  receiving  the  considera- 
tion money.  The  deed  was  not  made  part  of  the  diH  of  exceptions  or  statement  of 
facts,  but  the  general  testimony  established  that  D.  W.  Reece's  share  had  been  con* 
veyed.  Appellants  excepted  to  the  admiaeion  of  parol  evidence  to  show  what  the 
deed  purported  to  convey.  Held,  that  il  the  deed  was  in  general  terms,  without 
stating  whose  interest  was  conveyed,  it  was  proper  to  prove  this  b^*  parol. 

Appeal  from  circuit  court,  Johnson  county. 

Bledsoe  d  Fisher^  for  appellants.    Bnwmy  Ramsey  <&  Crane^  for  appellees. 

W11.LIB,  0.  J.  Renf  ro  brought  this  action  of  trespass  to  try  title  to  recover 
of  D.  W.  and  Jane  Keece  150  acres  of  land*  and  at  the  same  time  sued  out  a 
writ  of  sequestration.  The  defendants  claimed  the  property  as  their  home- 
stead,  and*  having  alleged  that  the  land  in  suit  was  part  of  a  320-acre  tract  in 
which  the  other  appellees  claimed  an  interest,  had  them  made  parties  defend- 
ant, and  prayed  for  a  partition. 

The  following  are  substantially  the  facts  of  the  case:  The  land  in  contro- 
versy was  patented  September  23, 1870,  to  William  Beece,  assignee  of  Amasa 
Howell.  The  Howell  certificate  belonged  jointly  to  William  and  his  brother, 
D.  W.  Reece.  Appellants  are  husband  and  wife,  and  lived  on  the  land  before 
the  patent  was  granted,  and  William  Beece  lived  with  them.  William  moved 
to  another  place  in  1865.  D.  W.  Beece  and  family,  in  1867  or  1868,  rented 
the  place  to  one  Turpin,  and  removed  to  Arkansas.  In  October,  1871,  William 
Beece,  under  verbal  instructions  from  D.  W.  Beece,  deeded  the  south  half  of 
the  320  acres  to  Abraham  Beece.  The  latter  paid  part  of  the  consideration  to- 
D.  W.  Beece,  and  the  rest  of  it  was  paid  to  him,  after  Abraham's  death,  by 
his  children.  Abraham  Beece  went  into  possession  of  said  south  half  in  1871, 
and  occupied  it  till  his  death,  and  his  children  have  occupied  it  ever  since. 
D.  W.  Beece  and  wife  returned  from  Arkansas  to  Texas  in  1875,  and  lived  in 
Tarrant  county,  and  in  1877  lived  in  £l]is  county,  on  a  place  different  from 
the  one  In  controversy.  In  the  fall  of  1877,  D.  W.  and  wife  moved  on  this 
land, renting  It  from  William  Beece,  and  as  such  renters  occupied  it  until  put 
off  by  the  officer  executing  the  writ  of  sequestration.  William  Beece  and  wife, 
on  July  25, 1882,  sold  to  Benfro  a  part  of  the  320-acre  tract,  which  is  the  land 
in  controversy.  Not  till  after  that  time  had  Beece  ever  heard  of  the  claim  of 
D.  W.  and  wife  to  the  land  sold  to  Benfro. 

There  was  proof  showing  that  Mrs.  Beece  left  the  homestead  unwillingly, 

^  As  to  abandonment  of  homestead,  see  Gates  v.  Steele,  (Ark.)  4  8.  W./llep.  53,  and 
note ;  McElroy  v.  Magoffin,  post,  647,  and  note.  Digitized  by  V^ 
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when  the  family  removed  to  Arkansas,  and  that  she  freqaently,  while  living 
in  that  state,  expressed  her  intention  to  return  and  reclaim  the  homestead  she 
had  left.  There  is  nothing  in  the  evidence  tending  to  show  that  these  facts 
were  known  to  Renfro  when  he  purchased,  or  to  William  Beece,  who  made  the 
deed  to  him. 

The  court,  to  whom  the  cause  was  submitted,  rendered  judgment  in  favor 
of  Kenfro  for  the  150  acres,  and  quieted  the  title  of  the  other  appellees  in  the 
portiona  of  the  320  acres  respectively  claimed  by  them.  From  this  judgment 
D.  W.  Reece  and  wife  have  appealed  to  this  court. 

It  has  been  frequently  held  by  this  court  that  the  homestead  right  may  be 
lost  by  abandonment,  and  that,  to  constitute  an  abandonment,  it  is  not  nec- 
essary that  another  homestead  shall  have  been  acquired.  Jordan  v.  Bodmaiu 
19  Tex.  273;  Smith  v.  Uzzell,  56  Tex.  315;  Woolfolk  v.  RicketUf,  48  Tex.  28. 
One  instance  in  which  an  abandonment  has  been  conclusively  presumed  against 
both  husband  and  wife  is  where  they  have  removed  from  Texas  to  another 
state.  In  such  case  the  wife  is  held  to  have  relinquished  any  right  of  home- 
stead which  she  might  have  retained  had  she  continued  an  inhabitant  of  this 
state.  "Her  removal,"  say  the  court,  ''from  the  state,  is  inconsistent  with 
any  right  remaining  to  her  former  homestead,  and  effectually  precludes  her 
from  afterwards  asserting  such  right."  Jordan  v.  Godman,  19  Tex.  275. 
This  principle  was  reasserted  in  the  case  of  Smith  v.  Uzzell,  56  Tex.  815,  and 
it  was  held  that  the  power  of  the  husband  to  bind  his  children  by  such  aban- 
donment was  clear,  and  the  rights  of  the  wife  were  lost  by  her  voluntary  leav- 
ing the  homestead,  and  accompanying  the  husband  when  he  abandoned  it. 

The  only  difference  between  those  cases  apd  the  present  lies  in  the  fact  that 
in  them  the  wife  made  no  declarations  as  to  her  supposed  abandonment,  while 
in  this  she  expressed  an  unwillingness  to  leave,  and  declared  upon  several  oc- 
casions, while  in  Arkansas,  an  intention  to  reclaim  her  homestead  in  Texas. 
These  statements  do  not  seem  to  have  been  made  known  to  the  appellees,  or 
the  persons  under  whom  they  claim  title.  The  effect  of  such  declarations  is 
fully  passed  upon  in  Woolfolk  v.  Micketts,  supra.  It  was  then  held  that, 
when  cimtemporaneously  made,  they  could  have  weight  only  when  the  re- 
moval was  uncertain  and  equivocal  in  its  character.  It  was  further  said :  '*It 
would  be  most  unreasonable  to  ask  that  the  mere  declarations  of  the  wife, 
that  she  did  not  intend  to  abandon  the  old  place  as  her  homestead,  when  she 
removed  from  it  with  her  husband,  and  had  never  subsequently  designed  or 
consented  to  do  so,  should  outweigh  the  contrary  evidence  furnished  by  the 
acts  and  conduct  of  herself  and  husband  during  the  period  of  nine  or  ten  years 
while  residing  elsewhere." 

Here  the  conduct  of  the  husband  and  wife  were  unequivocal,  to  all  appear- 
ances. They  abandoned  Texas  for  another  state.  They  purchased  there  a  house 
upon  government  ground,  and  lived  in  it.  They  remained  out  of  the  state 
for  seven  years;  and,  so  far  from  giving  any  indication  of  an  intention  to  r^ 
turn,  gave  every  indication  to  the  contrary.  The  husband  made  a  temporary 
visit  to  the  state,  and  sold  the  interest  of  himself  and  wife  in  the  land,  and  re- 
ceived a  part  of  the  purchase  money,  subsequently  receiving  the  balance.  After 
the  family  had  remained  in  Arkansas  seven  years,  they  returned,  but,  instead 
of  laying  claim  to  the  land  as  their  homestead,  they  rented  land  in  other  places, 
and  11  v^  upon  it;  and  finally,  when  they  did  reoccupy  the  land  from  which 
they  had  removed,  it  was  as  tenants  of  a  party  whose  datm  was  necessarily  in 
opposition  to  their  homestead  right,  thereby  acknowledging  that  they  had  no 
homestead  claim  to  the  property.  In  the  language  of  the  case  just  cited,  every 
action  of  both  husband  and  wife  for  a  series  of  years  indicated  that  their  rer 
moval  from  their  old  home  was  intended  to  be  final  and  permanent,  and  it 
would  be  inconsistent  with  good  faith  and  fair  dealing  to  allow  the  wife^s 
declarations  to  overcome  the  proof  to  be  derived  from  their  open  and  palpal^le 
abandonment  of  their  former  homestead.    The  title  of  the  appellees  to  tUie 
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land  Rccrapd  during  the  time  the  appellants  were  acting  in  such  manner  as 
to  induce  the  belief  tiiat  tiiey  had  abandoned  all  claim  to  it.  If  they  could, 
under  the  law,  change  their  minds,  and  resume  their  former  homestead,  un- 
der any  state  of  case,  they  could  do  so  only  up  to  the  time  that  the  title  under 
which  tlie  appellees  claimed  had  taken  effect.  Shepherd  v.  Cassiday,  20  Tex. 
24.  It  was  too  late  to  repudiate  their  tenancy  after  purchase  from  their 
former  landlord.  We  think  the  district  judge  properly  held  that  the  appel- 
lants' homestead  right  had  been  lost  by  abandonment. 

A  bill  of  exceptions  was  taken  to  the  admission  of  evidence  to  show  that 
William  Reece,  in  making  the  deed  to  Abraham  Reece,  intended  to  convey, 
not  his  own  interest  in  the  land,  but  that  of  J>.  W.  Reece.  This  deed  is  not 
made  part  of  the  bill  of  exceptions,  nor  is  it  in  the  statement  of  facts,  to  which 
we  are  referred  for  its  contents.  What  is  said  about  it  in  the  statement  of 
facts  would  lead  to  the  conclusion  that  the  deed,  on  its  face,  purported  to  con- 
vey the  interest  of  D.  W.  Reece,  though  signed  by  William  Reece,  who 
held  the  legal  title  for  him.  The  statement  of  facts  says  it  was  a  deed  from 
William  Reece  to  Abraham  Reece,  dated  October  20, 1871,  for  all  of  the  south 
half  of  the  Amasa  Howell  320-acre  survey,  and  that  it  was  a  general  war- 
ranty deed  and  for  a  valual)le  consideration,  to- wit,  the  sum  of  $500  m  hand 
paid.  All  this  it  might  have  been,  and  yet  on  its  face  expressly  conveyed  D. 
W,  Reece's  interest.  That  it  did  so  might  be  inferred  from  William  Recce's 
testimony.  He  says:  "I  made  the  same  for  D.  W.  Reece,  who,  while  here  in 
1870,  and  before  I  got  the  patent,  instructed  me  when  I  got  the  patent  to 
4eed  to  Abraham  Reece  his  share  of  the  land. "  There  is  nothing  in  the  bill  of 
exceptions  or  statement  of  facts  to  show  that  the  deed  purported  to  convey 
William  Reece's  interest,  and  that  parol  evidence  was  introduced  to  show  that 
it  conveyed  D.  W.  Reece's  share.  If,  however,  the  deed  was  in  general  terms, 
without  stating  whose  interest  was  conveyed,  we  think  it  was  proper  to  prove 
this  by  parol,  as,  the  legal  title  being  in  William  Reece,  he  could  convey  either 
interest)  and  such  language  might  be  referred  as  well  to  one  interest  as  the 
other.  All  parties  had  notice  of  the  character  of  the  deed,  and  the  land  in- 
tended to  be  conveyed,  and  none  were  deceived  by  the  idea  that  the  land  of 
William  Reece  was  meant,  instead  of  that  of  his  co-tenant. 

We  do  not  think  it  necessary  to  consider  the  point  raised  by  the  second  bill 
of  exceptions,  for,  if  the  deed  was  improperly  admitted,  which,  however,  we 
do  not  hold,  it  did  not  prejudice  the  defendants.  The  case  was  tried  by  the 
court,  and  the  title  of  the  parties  claiming  under  this  deed  was  abundantly 
proved  by  other  evidence. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


McElkot  and  another  o.  Magoffin. 

{Supreme  Court  of  Texas.    April  29,  1887.) 

HoMKSTEAi>— Abandonment — Mabbied  Woman. 

Where  a  married  woman,  haying  acauired  a  homestead  right  in  certain  land  in 
Texas,  removed  with  her  husband  and  changed  her  domicile  to  another  state,  where, 
upon  the  death  of  her  husband,  she  remarned,  and  remained  for  several  years  with 
no  tixed  intention  of  retarning,  held,  that  her  acts  oonstitut«d  an  abandonment  of 
the  homestead.^ 

Appeal  from  El  Paso  county. 

W.  M,  Chandler  and  Carter,  Wynne  <fe  De  Berry,  for  appellants.  Davis, 
Beall  &  Henry,  for  appellee. 

1  Respecting  what  constitutes  an  abandonment  of  a  homestead,  see  Newman  v.  Frank- 
lin, (Iowa,)  28  N.  W.  Rep.  581.  and  note ;  Tipton  v.  Martin,  (Cal.)  12  Pac.  Rep.  244 ;  Gates 
v.  Steele,  ( ArJc.)  4  8.  W.  Rep.  5S,  and  note ;  Kaes  v.  Gross,  (Mo.)  3  8.  W.  Rep.  840 ;  San- 
ders V.  Sheran,  (Tex.)  2  8.  W.  Rep.  804 ;  Honaker  v.  Cecil,  (Ky.)  1  S.  W.  Rep.  394,  and 
note;  Reece  v.  Renfiro,  (Tex.)anie,  546. 
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Willie,  C.  J.  We  deem  it  unnecessary  to  discbss  the  various  points  raised 
by  the  astiignments  of  error  in  this  case.  Two  important  questions  were  be- 
fore the  jury  on  the  trial  below:  (1)  Did  Mrs.  McElroy  ever  acquire  a  home- 
stead interest  in  the  land  in  controversy?  And,  (2)  if  she  did,  was  that  In- 
terest lost  by  abandonment  ?  The  last  of  these  questions  was  of  no  importance 
if  the  first  was  answered  in  the  negative;  an(f  the  first  was  of  no  importance  if 
the  last  was  answered  in  the  affirmative.  It  was  the  duty  of  Mrs.  McElroy 
to  establish,  to  the  satisfaction  of  the  jury,  that  she  had  ticquired  a  homestead 
right  in  the  property;  and,  when  that  was  done,  it  was  the  duty  of  the  appel- 
lee to  show  that  she  had  abandoned  it  in  order  to  defeat  her  recovery.  There 
was  some  conflict  in  the  evidence  as  to  whether  or  not  she  acquired  this  home- 
stead right,  but  we  do  not  deem  it  worth  while  to  inquire  as  to  whether  the 
charges  on  this  question  were  correct,  or  the  finding  of  the  jury  supported  by 
sufficient  testimony.  Admitting  that  Mrs.  McElroy  acquired  this  homestead 
right,  we  are  of  opinion  that  the  uncontradicted  evidence  shows  that  she 
almndoned  it,  and  had  no  such  right  when  she  attempted  to  assert  it  in  this 
action.  She  left  the  state  in  1881,  and  continued  to  reside  beyond  its  limits 
until  sliurtiy  before  Ibis  suit  was  commenced  by  herseil*  and  husband  to  re- 
cover the  property.  As  to  this  there  is  no  conflict.  Her  own  testimony  shows 
it.  She  removed  from  place  to  place  outside  of  our  state, — she  and  her  former 
husband, — and  their  every  action  was  inconsistent  with  any  claim  to  a  residence 
in  Texas;  and,  after  the  death  of  her  first  husband,  she  married  another,  living 
outside  the  state,  and  stUl  continued  to  reside  beyond  its  limits. 

This  case  is  brought  f  uUy  within  the  decision  in  Jordan  v.  Qodman,  19 
Tex.  273.  In  that  case  the  principle  was  distinctly  announced  that  a  wife, 
by  removing  and  changing  her  domicile  from  this  to  another  state,  relin- 
quished any  right  of  homestead  which  she  might  have  retained  had  4he  con- 
tinued an  iniiabitant  of  this  state;  that  her  removal  from  the  state  is  incon- 
sistent with  any  right  remaining  to  her  former  homestead,  and  effectually 
precludes  her  from  utterwards  asserting  such  right.  This  principle  has  been 
reasserted  in  subsequent  decisions  of  this  court,  and  must  now  be  considered 
as  a  rule  of  property  from  which  we  cannot  depart;  it  is  certainly  one  the  cor- 
rectness of  which  we  do  not  doubt.  Smith  v.  Uzzell,  56  Tex.  315 ;  Reeoe  v.  Hen^ 
fro,  ante,  545,  (present  term.^  The  appeUant  having  relinquished  her  home- 
stead right  in  the  property  oy  ceasing  to  be  an  inhabitant  of  Texas,  it 
was  unimportant  what  was  the  nature  of  the  business  she  and  her  husband 
engaged  in  while  abroad,  or  how  long  they  pursued  it  at  each  place  beyond 
the  stiite  where  they  made  their  home.  This  could  not  restore  the  lost  right, 
nor  destroy  the  effect  of  an  abandonment  already  accomplished  by  a  removal 
from  the  state,  with  no  fixed  intention  to  return. 

The  abandonment  of  the  homestead  by  Mrs.  McElroy  having  been  fully  es- 
tablished by  uncontradicted  evidence,  it  became  of  no  importance  what  charges 
were  given  by  the  court  upon  any  of  the  questions  submitted  to  the  jury,  d^ 
upon  whom  the  burden  of  the  proof  devolved  under  the  instructions  of  the 
court.  No  other  verdict  but  one  for  the  defendant  was  authorized  by  the  evi- 
dence under  any  charge  which  the  court  could  have  given.  Under  the  facts, 
had  the  jury  found  for  the  plaintiffs,  the  verdict  should  have  been  set  aside  as 
against  the  law  and  evidence. 

We  see  no  error  in  the  judgment,  and  it  is  affirmed. 


Ullman  and  others  o.  Verne,  Adm'r. 

{Supreme  Court  of  Texas,    June  3.  1887.) 

Holiday— Filing  Complaints— Waiveb  of  Objection. 

Where  a  complaint  in  a  civil  action  is  filed  on  a  legal  holiday  contrary  to  statnte, 
and  the  defendant  pats  in  a  general  demurrer  and  general  denial,  be-wai?es  any 
objection  to  the  irregularity  in  the  filing  of  the  oompiaint.      gi^j^ed  by  CjOOQIC 
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2.  Aduikistbatob  db  Boms  Non— Powbbs. 

An  administrator  (U  honis  non  has  power  to  bring  an  action  to  recover  the  pro- 
ceeds of  a  note  which  had  been  fraudulently  dispo/sed  of  by  the  first  administrator; 
following  Todd  v.  WUlia,  1  8.  W.  Rep.  803.1 

3.  Trover— Pbomihsory  Note— Administrator— Partiiss. 

In  an  action  by  an  administrator  de  bonis  non  against  appellants  to  recover  the 
proceeds  of  a  note  belonging  to  the  estate,  which  had  been  fraadulently  transferred 
to  them  by  a  former  administrator,  in  satisfaction  of  his  personal  debt,  hefd,  that 
the  defendants  were  liable:  and  that,  though  the  bondsmen  of  the  former  adminis- 
trator, and  the  makers  of  the  note,  who  had  paid  it  to  the  wrong  party,  might  also 
be  liable,  thev  were  not  necessary  parties,  the  action  being  in  tort  for  the  wrongful 
converston  of  property. 

4.  Saxi— DAMAon. 

In  such  a  case  the  claim  by  the  defendant  that  there  should  have  been  deducted 
from  the  judgment  the  share  of  the  former  administrator,  as  an  heir  of  the  deceased, 
can  only  be  sustained  upon  pleading  and  proof  that  there  would  have  been  a  sur- 
plus of  the  estate  after  payment  of  the  debts. 

6.  Admiwistrator  db  Boms  Non— Appoihtment— PETirioir. 

Under  article  lOGO,  Rev.  St.  Tex.,  which  provides  that ''  when  the  administrator 
of  the  estate  not  administered  has  been,  or  shall  be  hereafter,  appointed,  he  shall 
succeed  to  all  rights,"  etc.,  it  is  sufficient,  in  an  application  for  letters  as  adminis- 
trator de  bonis  non^  merely  to  represent  to  the  court  that  the  estate  is  not  fully  ad- 
ministered, and  the  necessity  for  administration  need  not  appear  therein. 
e.  Same— Oath. 

The  omission  in  the  oath  taken  by  an  administrator  de  bonis  non  of  the  statutory 
words,  **died  without  leaving  any  JLawful  will,"  is  unimportant;  the  question  of  a 
will  being  presumed  to  be  set  at  rest  by  the  oath  of  the  former  administrator. 

7.  Same— Bond— Amount. 

Rev.  St.  Tex.  art.  1889,  requiring  the  bond  of  an  administrator  to  be  double  the 
estimated  value  of  the  estate,  means  double  the  value  estimated  by  the  court,  and 
it  will  be  presumed,  from  the  order  of  the  court  fixing  the  penalty  of  a  bond,  that 
it  estimated  the  estate  at  half  that  amount. 

Appeal  from  Wise  county. 

A.  Edwards  and  Crane  d:  TrencTiardf  for  appellants.  /.  W,  Patterson  and 
John  L.  Lov^'oy,  for  appellee. 

Gainbs,  J.  The  court  did  not  err  in  overruling  the  exceptions  of  appel- 
lants, who  were  defendants  in  the  court  below,  to  plaintiff's  amended  peti- 
tion. The  original  petition,  it  is  true,  was  filed  upon  a  legal  holiday;  and  the 
statute  provides  that  no  civil  suit  shall  be  commenced,  or  any  process  issued 
or  served  on  such  day,  except  in  certain  cases.  Bev.  St.  art.  1184.  But  de- 
fendants first  answered  by  a  general  demurrer  and  genera,!  denial,  and  thereby, 
as  we  think,  waived  any  objection  to  the  further  prosecution  of  the  action 
by  reason  of  the  irregularity  in  filing  the  petition.  Besides,  when  the  excep- 
tions were  filed,  plaintiff  had  filed  bis  amended  original  petition  under  the 
rules. 

A  further  ground  of  exception  was  that  the  petition  showed  that  it  was  an 
section  brought  by  an  administrator  de  bonis  non,  to  recover  the  proceeds  of  a 
note  belonging  to  the  estate,  which  had  been  fraudulently  disposed  of  by  the 
first  administrator.  It  is  contended  that  an  administrator  de  bonis  non  is  not 
authorized  to  bring  such  a  suit;  but  that  he  has  such  power  is,  we  think,  def- 
initely settled  by  this  court  in  the  elaborate  opinion  in  the  case  of  Todd  v. 
Willis,  1  8.  W.  Bep.  803,  to  which  we  need  only  refer. 

The  other  grounds  of  exception  are  for  the  want  of  proper  parties  defend- 
ant. John  Barrick,  the  former  administrator,  transferred  the  note,  the  prop- 
erty of  the  estate,  to  appellants,  in  satisfaction  of  a  debt  due  them  by  him  and 
his  brother,  D.  M.  BaiTick,  and  afterwards  died.  S.  L.  TeiTell  &  Sons,  the 
makers  of  the  note,  executed  to  appellants,  in  lieu  of  the  original,  new  notes 
payable  to  the  latter,  which  they  subsequently  paid.    It  is  insisted,  in  sup- 
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port  of  the  exceptions,  that  the  bondsman  of  the  former  administrator,  and 
Terrell  &  Sons,  were  liable  for  the  conversion  of  the  original  note,  and  not 
these  appellants.  It  may  be  that  the  transfer  of  the  note  by  the  administra- 
tor was  such  maladministration  as  would  render  his  bondsmen  liable  to  account 
for  its  value;  and  that  Terrell  &  Sons,  having  paid  it  to  a  party  not  entitled 
to  receive  the  proceeds,  were  not  discharged  of  their  obligation  to  the  estate, 
and  still  owe  the  debt,  if  the  administrator  de  bonUi  nan  saw  proper  to  demand 
it  of  them.  But  defendants  were  also  liable.  They  appropriated  property 
belonging  to  the  estate  to  their  own  use,  without  authority  of  law,  and  re- 
ceived the  proceeds  in  money,  and  they  can  be  held  to  account  to  the  estate 
for  it.  If  the  administrator  de  bonis  non  saw  proper  to  ratify  the  payment  so 
far  as  the  makers  of  the  note  are  concerned,  and  to  proceed  against  them,  they 
have  no  right  to  complain.  They  have  received  money  to  which  they  are  not 
entitled,  and,  in  the  eye  of  the  law,  will  have  lost  nothing  when  compelled  to 
disgorge  it.  They  will  have  their  claim  against  the  parties  whose  debt  was 
paid  by  the  transfer  of  the  note,  as  they  had  before,  and  are  not  injured. 
Should  Terrell  &  Sons  be  made  to  pay  again  to  the  estate,  appellants  would  be 
liable  to  them;  so  that  their  ultimate  responsibility  would  have  been  the  same 
however  the  suit  may  have  been  brought.  The  appellants  were  sued  for  a 
tort,  in  the  wrongful  conversion  of  the  property  of  the  estate,  and  are  liable  to 
be  sued  alone,  without  reference  to  other  parties  who  may  have  participated 
in,  or  been  connected  with,  the  transaction.    Pom.  Hem.  §  281  et  seq. 

What  we  have  already  said  is  sufficient  to  dispose  of  appellants'  second  and 
fourth  assignments. 

Appellants'  sixth  assignment  of  error  is  as  follows:  "The  court  erred  in 
rendering  judgment  for  plaintiff  for  the  full  amount  of  the  note  in  suit,  be- 
cause the  pleadings  of  the  plaintiff  and  the  testimony  shows  that  John  and  D. 
M.  Barrick  were  heirs  of  A.  M.  Barrick,  and  had  received  the  entire  proceeds 
of  the  note,  and  their  shares  as  such  heirs  should  have  been  deducted  from  the 
amount  for  which  judgment  was  rendered."  We  find  no  evidence  in  the  rec- 
ord showing  that  John  and  D.  M.  Barrick  would  have  any  interest  in  their 
father's  estate.  Admitting,  for  the  sake  of  the  argument,  that  appellants 
should  have  been  permitted  to  retain  the  respective  shares  o^  these  heirs  in 
any  case,  it  could  only  be  upon  pleading  and  proof  showing  that  there  would 
be  a  surplus  of  the  estate  after  the  payment  of  the  debts.  But  even  this 
would  be  calculated  to  embarass  the  administration,  and  in  our  judgment  could 
not  be  permitted. 

Defendants  pleaded  under  oath  that  plaintiff  had  not  been  duly  appointed, 
and  had  not  legally  qualified  as  administrator  of  the  estate  of  A.  M.  Barrick. 
The  application  for  letters,  the  oath,  and  the  bond  were  offered  in  evidence, 
for  the  purpose  of  showing  the  invalidity  of  the  letters  of  administration 
which  had  been  introduced  by  plaintiff.  It  is  contended  that  the  petition  is 
not  sufficient  because  it  does  not  show  the  necessity  for  the  administration. 
Article  1959  of  the  Revised  Statutes  reads  as  follows:  "When  the  adminis- 
trator of  the  estate  not  administered  has  been,  or  shall  be  hereafter,  ap- 
pointed, he  shall  succeed  to  all  rights,"  etc.  We  think  it  sufficient,  under 
this,  merely  to  represent  to  the  court  that  the  estate  is  not  fully  administered, 
without  the  allegations  named  in  the  statute  for  an  application  for  an  original 
gi*ant  of  letters.  The  application  before  us  alleges  that  John  Barrick  had 
been  appointed  and  qualified  as  administrator  of  the  estate,  and  had  "died  be- 
fore winding  up  the  estate  of  A.  M.  Barrick  aforesaid."  We  are  of  opinion 
this  is  sufficient,  even  if  it  was  essential  to  the  validity  of  an  administration 
that  the  necessity  therefor  should  appear  in  the  face  of  the  application  for  let- 
ters. But  it  has  been  decided  that  this  is  not  necessary;  that  proof  may  be 
made  in  the  probate  court  of  a  fact  not  alleged  in  the  pleading;  and  that  the 
presumption  should  be  indulged  that  the  proper  evidence  had  been  offered  to 
support  the  judgment.    KleinecJce  v.  Woodward,  42  Tex.  811,  and  cases  there 
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cited.  The  objection  to  the  oath  is  that  it  omits  the  words,  "died  without 
leaving  any  lawful  will."  The  reason  for  this  averment  in  the  oath,  it  seems 
to  us,  does  not  exist  in  case  of  administrators  de  bonis  non,  because  the  oath 
of  the  former  administrator,  and  the  further  lapse  of  time  may  be  presumed 
to  have  set  at  rest  the  question  of  a  will.  We  think,  therefore,  the  omission 
unimportant.  It  is  insisted  that  the  bond  is  insufficient  because  it  is  only  In 
the  sum  of  83,500,  when  the  application  for  letters  states  the  value  of  the 
property  of  the  estate  at  83,000.  The  statute  requires  a  bond  in  double  the 
amount  of  the  estimated  value  of  the  estate,  (Rev.  St.  ai-t.  1889,)  and  this 
means  double  the  value  estimated  by  the  court.  The  order  of  the  court  in 
evidence  shows  that  it  fixed  the  penalty  of  the  bond  at  83,500,  from  which  it 
must  be  inferred  that  the  court  estimated  the  value  of  the  estate  at  half  that 
amount. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 


AcERs  c.  Curtis. 
(Supreme  Qnart  of  Texas,    June  3,  1887.) 

PbIKCIPAL  and  SCBKTY— CONTRIBUnOll — ^FORM  Of  JUBGMBNT. 

PlaintifT,  one  of  foar  sureties  on  a  note,  being  compelled  to  pay  it,  brought  suit 
for  contribution  against  his  three  co-sureties,  and  recovered  a  joint  judgment 
against  them  for  three-fourths  of  the  amount  |)aid  by  hinij  interest  thereon,  and  an 
attorney's  fee  provided  for  in  the  note,  but  which  plaintin  had  not  been  compelled 
to  pay.  Held^  (1)  that  judgment  should  have  been  rendered  against  each  surety 
separately  for  his  proportionate  share:  (2)  plaintiff,  not  having  paid  the  attorney's 
fee  provided  for  in  the  note,  was  not  entitled  to  recover  it  as  against  his  co-sureties. 

Appeal  from  district  court,  Clay  county. 

Barrett  <&  Stine,  lor  appellant.    JS,  W.  Terhune,  for  appellee. 

Willie,  C.  J.  Curtis  brought  this  suit  against  the  firm  of  Brannen  Bros., 
and  also  against  H.  Eddy,  A.  S.  Mercer,  and  the  appellant,  C.  F.  Acers.  He 
alleged  that  he  and  the  three  last-named  defendants  were  sureties  on  a  note 
which  they,  together  with  Brannen  Bros.,  executed  to  George  W.  West  for 
$2,842.60;  which  note  bore  interest  at  the  rate  of  12  per  cent,  per  annum, 
and  in  case  of  legal  proceedings  10  per  cent,  attorney's  fees  on  the  amount  of 
the  note  was  to  be  collected  from  the  makers.  The  note  matured  on  the 
fifteenth  October,  1^84,  and  payment  was  not  made,  though  demanded  of  the 
makers;  whereupon  Curtis  paid  the  note,  and  had  it  indorsed  to  himself. 
When  paid,  the  note  amounted  to  83,193.17,  principul  and  interest,  and  this 
sum  was  paid  to  the  payee  by  the  appellee,  Curtis.  Brannen  Bros,  were  in- 
solvent at  the  maturity  of  the  note  and  at  the  commencement  of  the  suit. 
Curtis  claimed  that  his  co-sureties  were  bound  to  pay  him  their  pro  rata  of 
the  above  sum,  with  interest,  and  10  per  cent,  attorney's  fees,  viz.,  $319.31. 
He  prayed  for  such  judgment  as  he  was  entitled  to  under  the  allegations  of 
his  petition.  Citation  issued  upon  this  petition  was  served  upon  all  the  de- 
fendants except  A.  J.  Mercer,  as  to  whom  it  was  returned  "not  found."  He 
was  alleged  in  the  petition  to  be  a  resident  of  Cheyenne,  Wyoming  territory. 
No  answer  was  filed,  and  judgment  was  rendered  for  plaintiff,  reciting  that 
all  the  defendants  hsid  been  duly  served  with  citation,  and  had  failed  to  ap- 
pear. This  judgment  was  against  Brannen  Bros,  for  the  sum  of  83,691,  to 
besir  interest  at  12  per  cent,  per  annum ;  and,  in  case  this  could  not  be  made 
out  of  the  other  parties,  against  the  other  defendants  for  the  sum  of  82,792.41, 
which  was  said  to  be  their  pro  rata  of  the  amount  paid  by  Curtis  upon  the 
note.  This,  too,  was  to  bear  interest  at  12  per  cent,  per  annum.  From  this 
judgment  Acers  prosecutes  a  writ  of  error  to  this  court. 

It  is  apparent  that  the  recovery  given  to  Curtis  against  his  co-sureties  was 
three-lour iLs  of  the  amount  due  on  the  note  at  the  date  of  the  judgment,  with 
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attorney's  fees  added.  The  appellee  was  not  entitled  to  such  a  Judgment  un- 
der the  allegations  of  his  petition.  He  was  one  of  four  co-sureties  on  the 
note.  When  he  paid  it  he  became  entitled  to  contribution  from  each  of  his 
co-sureties  in  aliquot  parts,  according  to  their  number;  that  is  to  say,  one- 
fourth  of  the  amount  paid,  with  interest,  from  each  surety.  Morrison  v. 
Poyntz,  7  Dana,  307;  Stothoffy.  Dunham,  19  N.  J.  Law,  182, 

He  was  not  entitled  to  recover  the  whole  three-fourths  from  these  three 
sureties  in  a  joint  judgment  against  them.  The  injustice  of  such  a  judgment 
is  apparent  from  the  fact  that  the  whole  of  it  could  be  made  out  of  one  de- 
fendant, and,  in  case  of  the  insolvency  of  the  othersi  this  defendant  would 
be  forced  to  pay  three  times  the  amount  the  plaintiff  was  entitled  to  recover 
of  him.  The  rule  in  equity  in  case  of  such  insolvency  is  that  the  solvent 
sureties  bear  equally  the  burden  of  payment.  This  rule,  as  well  as  that 
which  requires  all  the  sureties  when  solvent  to  share  equally  in  the  pay- 
ment, is  violated  by  the  present  judgment.  Fowell  v.  MatthUt,  4  Ired.  88; 
Henderson  v.  MoDuffee,  5  N.  H.  85. 

Nor  can  we  perceive  upon  what  principle  the  plaintiff  recovered  10  per  oent. 
Attorney*8  fees  of  the  defendant  sureties.  He  had  not  paid  attorney's  fees 
to  the  owner  of  the  note.  They  were  not  to  be  paid  except  in  case  of  suit, 
£LXid  it  does  not  appear  that  any  suit  had  been  commenced  on  the  note  when 
he  took  it  up.  He  says  that  he  was  forced  to  pay  it,  but  the  inference  is  that 
this  was  by  reason  of  the  insolvency  of  the  makers.  At  all  events,  he  paid 
no  attorney's  fees,  and  was  entitled  to  receive  contribution  only  for  what  he 
did  pay.  A  surety  cannot  speculate  off  of  his  co-sureties.  If  he  purchases 
the  note  for  less  than  its  face  value,  they  are  entitled  to  share  in  the  benefit 
of  the  bargain.  Much  less  can  he  get  from  them  more  than  a  proportionate 
Bhare  of  tlie  face  value  if  he  pays  the  note  in  full. 

From  this  it  is  apparent  that  the  judgment  below  was  wrong.  It  was  not 
authorized  by  the  pleadings,  and  hence  could  not  be  rendered,  though  no  ap- 
pearance was  made  for  the  defendants.  This  view  of  the  judgment  relieves 
us  of  the  necessity  of  passing  upon  the  question  as  to  whether  or  not  it  could 
be  sustained  against  Mercer,  who  toas  not  served  according  to  the  sheriff's 
return;  but  zoos,  according  to  the  recitals  of  the  judgment.  It  is  not  prob- 
able that  a  recovery  will  he  attempted  again  as  to  Mercer,  without  bringing 
him  into  court  in  some  manner  recognized  by  our  statutes. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 


McClure  and  another  v.  Heirs  of  Sheek. 
{Supreme  Court  of  Tex<u,    June  7,  1887.) 

1.  TbIAL— StIPUIiATIONB— FOKCB  OF. 

Agreements  of  counsel  in  regard  to  the  trial  of  a  cause  are  not  absolute,  and  are 
not  to  be  treated  as  contracts  to  be  enforced  under  all  circumstances.  They  may 
be  set  aside  by  the  court  in  the  exercise  of  a  sound  discretion,  when  their  enforce- 
ment would  result  in  serious  injury  to  one  of  the  parties,  and  the  other  would  not 
be  prejudiced  by  such  setting  aside. 

2.  Depositions— Prbsbncb  of  Witwbss. 

In  Texas  the  deposition  of  a  witness  present  at  the  trial  cannot  be  read  over  the 
objection  of  the  adverse  party. 

3.  EviDKwcE— TrrLB— Heabsay. 

In  an  action  involving  the  title  to  certain  cattle,  plaintiff  offered  in  evidence  the 
declaration  of  a  person  who  had  charge  of  the  cattle,  to  the  effect  that  they  belonged 
to  S.,  tbrougli  whom  plaintifi  claimed.  Beidy  that  the  evidence  was  strictly  hear- 
say, and  properly  excluded. 

4.  BaMR — REBUTTINa   EVIDENCB — CdBTOM. 

Where  a  party  shows,  as  a  circumstance  tending  to  prove  title  to  cattle  in  the 
person  through  whom  he  claims,  that  the  property  was  assessed  in  tlie  name  of 
such  person,  opposing  evidence  is  admissible  of  a  custom  of  the  country  for  persons 
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having  charge  of  cattle,  belonging  to  other  peraonSf  to  render  the  property  for  as- 
sessment in  their  own  names.  For  this  purpose  it  does  not  become  material  whether 
the  custom  is  lawftil  or  otherwue. 

6.  Same— Cattle— Brands. 

Although  Rev.  St,  Tex.  art.  4666,  provides  that  a  party  shall  have  but  one  mark 
and  brand  for  his  cattle,  this  was  not  intended  to  prohibit  a  stock-owner  fh^m 
changing  his  mark  and  brand;  and  the  records  of  different  counties,  showing  dif- 
ferent brands  for  the  same  cattle,  are  admissible  when  the  evidence  shows  that  the 
owner  removed  his  cattle  from  one  county  to  the  other,  and  there  registered  a  dif- 
ferent brand  because  the  former  was  claimed  by  other  parties. 
e.  Fbaudtilent  Conveyances— Actiow—Instbtjctiok.. 

Judgment  creditors  of  A.  levied  upon  certain  cattle  standing  in  the  name  of  B. 
The  issue  tendered  by  plaintiffs  presented  two  phases:  (1)  That  the  bill  of  sale 
was  made  to  B.  for  A.^s  benefit,  and  that,  while  the  former  was  the  ostensible 
owner,  the  latter  was  the  actual  owner;  (2)  that,  though  it  was  intended  to  con- 
vey the  absolute  title  to  B.,  yet  the  transfer  was  made  in  fraud  of  the  creditors  of  A. 
Beid,  that  an  instruction  that,  in  order  to  subject  the  property  levied  upon  to  plain- 
tiff's debt,  the  jury  **  must  believe  from  the  evidence  that  A.  was  the  actual  owner 
of  the  property,"  evidently  applied  onl^  to  the  first  phase  of  the  issue,  and  could 
not  have  misled  the  jury  as  to  the  question  of  fraud.^ 

7.  Same. 

Upon  an  issue  of  fraudulent  transfer,  the  court  charged  that  if  B.  "bought  the 
cattle  with  intent  to  hinder,  delay,  or  defraud  the  creditors  "  of  A.,  the  jury  should 
find  for  the  plaintiffs,  and  refused  to  charge  that  "if  A.  sold  the  cattle  to  B.  with 
intent  to  defraud  his  creditors,  and  the  latter  knew  the  intent,  or  could  home  knoum 
it  by  reasonable  inquiry^  then  the  jury  should  find  for  plaintiffs."  Held,  that  the  lat- 
ter clause  was  unnecessary,  because,  from  the  circumstances  of  the  case,  B.  must 
have  known  of  the  fraudulent  intent,  if  any  in  fact  existed.^  //e/d,  further,  that 
even  if  such  reiiisal  were  error,  it  did  not  prejudice  plaintiffs ;  an  eisamination  of 
the  evidence  showing  that  there  was  no  fraudulent  intent. 

8.  SAXlfr— EVIDENCB. 

Upon  such  issue,  the  question  whether  a  certain  appropriation  by  A.  of  a  portion 
of  the  consideration  received  for  the  sale  was  legal  or  not,  cannot  affect  B.,  the  lat- 
ter not  being  shown  to  have  had  any  connection  with  it. 

9.  Appeal — Assignments  or  Ebbor — Oenerautt. 

An  assignment  of  error  containing  a  general  exception  to  the  court's  refusal  to 
give  special  charges  asked,  but  without  pointing  out  the  specific  grounds  of  ob- 
jection, will  not  be  considered. 

Appeal  from  circuit  court,  Baylor  county. 

Action  to  subject  personal  property  alleged  to  have  been  fmudulently 
transferred  to  the  payment  of  a  judgment.  Plaintiffs,  D.  H.  &  C.  H.  Mc- 
Clure,  appeal. 

McCall  d-  McCall,  for  appellants.    Dt¥noan  G,  Smithy  for  appellees. 

Gaines,  J.  The  court  did  not  err  in  oyemiling  appellants'  application 
for  a  continuance.  Before  the  term  of  the  court  at  which  the  case  was  tried, 
the  attdtneys  for  appellants  had  telegraphed  the  attorneys  for  appellees  asking 
that  the  cause  be  continued  by  consent,  and  had  received  an  answer  through 
the  same  channel  acceding  to  the  request.  Appellees  hearing  of  this,  and  not 
being  willing  to  continue  for  the  term,  appeared  at  court  on  the  first  day,  and 
employed  other  counsel,  and  had  notice  given  to  appellants'  attorneys  that 
they  would  not  carry  out  the  arrangement.  On  the  fifth  day  of  the  first  week 
the  case  was  called  for  trial,  and  appellants,  who  were  plaintiffs  in  the  court 
below,  asked  that  the  case  be  continued  under  the  agreement.  Appellees  re- 
sisted the  motion  on  the  ground  that  they  had  not  authorized  the  agreement 
by  their  attorneys,  and  that  it  was  greatly  to  their  prejudice;  and  thereupon 
the  court  set  down  the  case  for  trial  on  a  day  of  the  third  week  of  the  term. 
Upon  the  case  being  called,  upon  the  day  set  down,  plaintiffs  presented  an 

*  Respecting  the  subject  of  fraudulent  conveyances,  see  Witz  v.  Osbum,  (Va.)  2  S.  E. 
Rep.  33,  and  note;  Oppenheiiuer  v.  Halff,  (Tex.)  po.st,  662;  Davis  S.  M.  Co.  v.  Dunbar, 
(W.  Va.)  2  8.  E.  Rep.  91;  Jackson  v.  Beach,  (Pa.)  9  Atl.  Rep.  880;  Heath  v.  Slocum, 
Id.  269.  ^  , 
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application  in  writing  for  a  continuance  of  the  cause  on  account  of  the  agree- 
ment; and  defendants  tiled  an  affidavit  resisting  the  application,  setting  forth 
that  the  agreement  was  made  without  their  consent,  and  facts  showing  that 
It  was  greatly  to  their  prejudice  to  continue  the  cause  to  another  term. 
Plaintiffs  did  not  show  that  they  were  not  ready  for  trial,  nor  did  they  show 
that  the  agreement  had  operated  in  any  manner  to  prevent  their  being  ready. 
Agreements  of  counsel  in  regard  to  the  trial  of  a  cause  are  not  absolute^ 
although  in  writing;  and  are  not  to  be  treated  as  contracts  to  be  enforced 
under  all  circumstances.  They  may  be  set  aside  by  the  court,  in  the  exercise 
of  a  sound  discretion,  when  their  enforcement  would  result  in  serious  injury 
to  one  of  the  parties,  and  the  other  would  not  be  prejudiced  by  its  being  set 
aside.  Hancock  v.  Winans,  20  Tex.  820.  Here  defendants  showed  that  the 
continuance  of  the  cause  would  likely  result  in  the  loss  of  the  cattle  which 
were  the  subject-matter  of  the  litigation,  and  plaintiffs  showed  no  grounds 
for  a  continuance  except  the  naked  agreement. 

Neither  did  the  court  err  in  excluding  the  deposition  of  the  witness  Martin 
Lane.  The  bill  of  exceptions  shows  that  the  witness  was  in  attendance  upon 
the  court  at  the  time,  and  was  held  under  the  rule.  That  a  deposition  can- 
not be  read  under  such  circumstances,  over  the  objection  of  the  adverse  party* 
is  expressly  decided  by  this  court  in  the  case  of  Randall  v.  Collins,  52  Tex. 
435.  The  question  in  that  case  arose  under  the  act  of  1879,  (Bev.  St.  art. 
2218,  note;)  and  the  ruling  is  in  accordance  with  the  former  decisions  of  the 
court  under  the  previous  law,  {Elliot  v.  MitcJielU  28  Tex.  105;  Boetge  v» 
Landa,  22  Tex.  105.) 

It  was  not  error  to  exclude  the  testimony  of  McClure  as  to  a  declaration 
made  to  him  by  one  of  a  party  who  were  driving  a  portion  of  the  cattle,  to 
the  effect  that  the  cattle  they  were  driving  belonged  to  J.  W.  Sbeek.  Plain- 
tiffs claimed  that  the  cattle  in  controversy  were  the  property  of  J.  W.  Sheek. 
He  was  in  control  of  a  number  of  cattle  bearing  the  same  brand  when  the  dec- 
laration was  made;  but  we  infer  he  was  not  immediately  present.  But, 
whether  present  or  not,  the  declaration  was  inadmissible.  He  could  not,  by 
his  own  declaration,  have  made  evidence  in  favor  of  his  own  right  against  J. 
W.  Sheek,  under  whom  defendants  claim,  nor  could  a  third  party  do  so  for 
him.  Hence  plaintiffs,  who  claimed  through  him,  could  not  avail  themselves 
of  such  declarations.  The  evidence  was  strictly  hearsay,  and  was  properly 
excluded. 

Appellants,  by  their  fifth  assignment,  allege  that  the  court  erred  in  per- 
mitting a  witness  to  testify  that  it  was  the  custom  of  the  country  for  persons 
having  chaise  of  cattle  belonging  to  other  persons  to  render  the  property  for 
assessment  in  their  own  names.  Plaintiffs  had  shown  that  G.  W.  Sheek  had 
given  in  to  the  assessor  the  cattle  in  his  own  name.  This  evidAice  waa 
offered  as  a  circumstance  tending  to  show  that  they  were  J.  W.  Sheek*8  cattle. 
Xow,  if  it  were  true  that  such  a  custom  existed  in  that  county,  this  fact  was 
calculated  to  weaken  the  force  of  the  circumstance  which  plaintiffs  had  proved, 
and  was  therefore  good  evidence  for  defendants  in  rebuttal.  It  was  explana- 
tory of  a  suspicious  circumstance  against  defendants,  and  was  therefore  ad- 
missible without  reference  to  any  question  whether  such  custom  was  lawful 
or  unlawful.  The  witness  was  the  assessor  of  the  county,  and  was  in  a  posi- 
tion to  have  known  the  fact  about  which  he  testified.  We  conclude  the  court 
did  not  err  in  admitting  the  evidence. 

The  proposition,  under  the  sixth  and  seventh  assignments  of  error,  is  that 
'*the  court  erred  in  admitting  the  pretended  copies  ot  brands  of  G.  W.  Sheek» 
in  Falo  Pinto  and  Jack  counties,  because  they  showed  different  brands  in  each 
county,  and  because  the  law  allows  but  one  mark  and  one  brand  for  one  per- 
son." It  is  true  that  the  statute  provides  that  a  party  shidl  have  but  one 
mark  and  brand,  (Rev.  St.  art.  4556;)  but  this  was  not  intended  to  prohibit 
a  stock-owner  from  changing  his  mark  and  brand.    The  bill  of  exceptions  to 
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the  intioducfciOQ  of  the  record  from  Palo  Pinto  was  based  upon  the  grounds 

(1)  that  the  record  was  a  mere  recital  of  the  mark  and  brand,  ostensibly  made 
by  the  clerk;  and  {2)  that  it  appeared  that  G.  W.  Sheek  had  another  brand  in 
Parker  county.  It  is  sufficient  to  say,  in  regard  to  the  first  objection,  that 
the  entry  upon  the  record  book  showed  distinctly  the  brand  and  mark  claimed 
by  Q.  W.  Sheek,  and  that  this  attained  all  the  purposes  of  the  law.  Its  form 
was  a  matter  of  no  importance  otherwise.  As  to  the  second  ground,  the  bill 
of  exceptions  shows  that  the  Palo  Pinto  brand  was  recorded  in  1875,  and  the 
Parker  county  record  was  not  made  until  1880,  long  after  the  cattle  in  con- 
troversy had  been  removed  from  that  county.  We  do  not  see  that  the  latter 
record  invalidated  the  former.  A  different  brand  from  that  of  record  in  Palo 
Pinto  was  registered  in  Jack  county,  1877.  The  evidence  shows  that  the 
brand  was  changed  to  that  recorded  in  the  latter  county  after  the  cattle  were 
removed  there,  and  that  this  was  made  necessary  by  others  claiming  the 
former  brand  in  that  county.    We  see  no  error  in  admitting  the  evidence. 

The  other  assignments  relate  to  the  giving  and  refusal  of  charges.  It  ap- 
pears that  in  1872  J.  W.  Sheek  sold  a  tract  of  land  for  $2,700,  of  which  $700 
was  paid.  J.  M.  Lane,  a  debtor  of  Sheek's  vendee,  assumed  to  pay  the  bal- 
ance in  cattle.  It  was  agreed  that  this  debt  should  be  paid  to  Q.  W.  Sheek, 
a  brother  of  J.  W.  Sheek,  and  the  debtor  executed  an  obligation  to  him.  J. 
W.  Sheek  was  then  insolvent,  and  owed  the  debt  upon  which  the  judgment  was 
obtained  which  plaintiffs  in  this  proceeding  are  seeking  to  enforce.  Defend- 
ants claim,  and  the  evidence  shows,  that,  at  the  time  of  the  transfer  of  the 
debt  to  their  father,  G.  W.  Sheek,  by  J.  W.  Sheek,  the  latter  was  indebted  to 
the  fOTmer  in  the  sum  of  $696,  and  that  the  transfer  was  made  to  secure  this 
debt,  and  that  the  balance,  when  collected,  was  to  be  paid  on  a  debt  of  $3,000 
J.  W.  Sheek  owed  to  J.  S.  Sheek,  another  brother,  provided  the  last-napaed 
creditor  was  not  paid  out  of  certain  collaterals  he  then  held.  When  the  obli- 
gation for  the  cattle  fell  due.  Lane  made  a  bill  of  sale  to  G.  W.  Sheek  to  58 
head  of  cattle  valued  at  $696,  which  discharged  the  debt  due  from  J.  W. 
Sheek  to  G.  W.  Sheek,  which  the  transfer  was  intended  to  secure.  J.  S. 
She^  having  collected  his  debt  from  the  collaterals.  Lane  paid  the  biilance  to 
J.  W.  Sheek,  who,  as  he  testifies,  appropriated  a  part  of  it  in  payment  for  a 
home  for  his  sister,  to  whom  he  felt  under  obligation  for  having  taken  care 
of  his  children,  and  paid  the  balance  upon  bis  debts.  The  bill  of  sale  was 
dated  in  1874,  10  years  before  the  levy  was  made  which  gave  rise  to  tlie  trial 
of  the  right  of  propexty  in  the  court  below.  The  cattle  levied  upon  were,  in 
part  at  least,  the  cattle  transferred  by  the  bill  of  sale,  and  their  increase* 
There  was  evidence,  on  part  of  appellants,  tending  to  show  that  J.  W.  Sheek 
had  had  the  management  and  control  of  the  cattle  until  1888,  and  that  he  had 
exercised  acts  of  ownership  ovw  them.  This  was  rebutted  by  showing  that 
he  was  managing  the  cattle  for  G.  W.  Sheek,  who  was  physically  unable  to  at- 
tend to  them,  and  that  he  received  the  value  of  a  thini  of  the  calves  for  his 
services. 

Under  this  state  of  case  the  court  instructed  the  jury,  in  the  sixth  para^ 
graph  of  the  charge,  that,  in  order  to  subject  the  prepay  levied  upon  to 
plaintiffs'  debt,  they  '*must  believe  from  the  evidence  that  J.  W.  Sheek  was 
the  actual  owner  of  the  property.  This  is  assigned  as  error.  Under  the  is- 
sues tendered  by  plaintiffs  their  case  presented  two  phases:  (1)  That  the  bill 
of  sale  was  made  to  G.  W.  Sheek  for  J.  W.  Sheek's  benefit,  and  that,  while 
the  former  was  the  ostensible  owner,  the  latter  was  the  actual  owner;  and 

(2)  that,  though  it  was  intended  by  the  transfer  to  convey  the  absolute  title 
to  G.  W.  Sheek,  yet  it  was  made  in  fraud  of  the  rights  of  J.  W.  Sheek's  cred- 
itors, and  was  therefore  void  as  to  them.  The  instruction  complained  of  pre- 
sents very  accurately  the  issue  made  by  the  first  phase  of  the  case,  and,  tak* 
ing  the  whole  charge  together,  it  is  very  evident  that  the  court  intended  to 
apply  it  to  that  issue  alone.    It  would,  perhaps,  have  been  more  satisfactory 
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if  the  court  had  expressly  limited  lt»  but  we  hardly  think  the  Jury  could  have 
been  misled  by  the  failure  to  do  so. 

The  next  succeeding  paragraphs  of  the  charge  are  devoted  to  very  full  in- 
structions upon  the  question  of  fraud,  and  in  the  main  are  very  favorable  to 
plaintiffs.  In  the  seventh  paragraph  the  court  instructed  the  jury  that  if  G. 
W.  Sheek  bought  the  cattle  with  the  intent  to  hinder,  delay,  or  defraud  the 
creditors  of  J.  W.  Sheek,  they  should  find  for  plaintiffs;  and  it  is  complained 
that  the  charge  should  have  been  that  if  J.  W.  Sheek  sold  the  cattle  to  G. 
W.  Sheek  with  the  intent  to  defraud  his  creditors,  and  the  latter  knew  the  in- 
tent, or  could  have  known  it  by  reasonable  inquiry,  then  the  jury  should  find 
for  plaintiffs.  A  charge  embracing  this  last  proposition  was  asked  and  re- 
fused. The  charge  requested  presents  the  law  more  directly,  and  would  have 
been  better  than  the  charge  actually  given.  But  the  fairness  of  the  original 
transfer  of  Lane's  obligation  from  J.  W.  Sheek  to  G.  W.  Sheek  is  not  put  in 
issue  by  the  pleading  of  plaintiff.  It  is  only  the  bill  of  sale  that  is  allied  to 
be  fraudulent;  and  it  would  seem  from  the  facts  surrounding  that  transac- 
tion, that,  if  J.  W.  Sheek's  intent  was  fraudulent,  G.  W.  Sheek  must  have 
known  it,  and  have  participated  in  it.  We  think  it  unnecessary  to  have  UAd 
the  jury  that  if  G.  W.  Sheek  "could  have  known  the  intent  by  reasonable  in- 
quiry," as  requested,  because  he  must  have  known  it,  if  it  in  fact  existed; 
and  It  may  be  doubted  whether  the  charge  given  was  not  equivalent  to  an  in- 
struction that  a  fraudulent  purpose  on  part  of  J.  W.  Sheek,  and  a  knowledge 
of  it  on  part  of  his  brother,  was  sufficient  to  avoid  the  transaction  as  to  credit- 
ors.  But,  if  the  charge  here  complained  of  be  erroneous,  it  does  not  follow 
that  the  judgment  must  be  reversed.  The  question  arises:  Have  appellants 
been  prejudiced  by  the  error,  if  error  it  be?  Would  the  evidence  have  war- 
ranted the  jury  in  finding  the  transaction  fraudulent?  If  this  court  would 
have  set  aside  the  verdict  if  they  had  so  found  upon  that  issue,  then  the  er- 
ror is  harmless,  and  the  verdict,  as  it  stands,  will  not  be  set  aside  on  that  ac- 
count. 

This  leads  us  to  consider  the  evidence  bearing  upon  thequestion  of  fraud  in 
the  transfer  of  the  cattle  by  the  bill  of  sale.  That  J.  W.  Sheek,  though  in- 
solvent, had  the  right  to  prefer  his  creditors,  cannot  be  questioned.  His  right 
to  transfer  a  debt  due  to  him  collaterally  to  secure  his  brothers  is  equally  clear, 
provided  his  intent  was  merely  to  secure  them,  and  not  to  hinder,  delay,  or 
defraud  his  otht^  creditors,  although  the  effect  of  this  may  have  been  to  place 
the  property  beyond  the  reach  of  the  latter.  His  reservation  of  the  balance 
to  himself,  in  the  event  it  was  not  required  to  pay  J.  S.  Sheek,  does  not  make 
the  transaction  fraudulent  Such  a  reservation  is  a  distinctive  feature  of  all 
pledges  and  mortgages,  which,  as  is  well  settled,  may  be  made  by  insolvent 
debtors,  even  of  the  whole  of  their  property,  for  the  purpose  of  securing  such 
creditors  as  they  may  wish  to  prefer.  Stiles  v.  Hill,  62  Tex.  429;  Waterman 
V.  Silherberg,  2  S.  W.  Rep.  578.  Plaintiffs  introduced  no  evidence  of  any 
fact  existing  or  occurring  at  the  time  of  the  transfer  of  the  debt  to  show  a 
fraudulent  intent  on  the  part  of  the  transferrer,  except  the  relationship  of  tlie 
parties.  This  alone  was  not  sufiicient  to  overcome  the  presumption  of  fair- 
ness. Neither  was  there  anything  to  show  fraud  in  the  bill  of  sale,  provided 
the  witnesses  were  to  be  believed  who  testified  distinctly  and  clearly  to  the 
facta  that  J.  W.  Sheek  owed  his  brother  9696,  and  that,  in  accordance  with 
their  original  agreement,  at  the  time  of  the  transfer  of  the  debt  on  J.  M.  Lane, 
the  bill  of  sale  was  made  to  satisfy  the  claim  due  G.  W.  Sheek.  It  appears 
that,  after  the  latter  was  paid,  the  other  debt  secured  by  the  transfer  having 
been  discharged  from  another  source,  the  balance  was  turned  back  to  J.  W. 
Sheek,  and  was  disposed  of  by  him  without  the  control  or  participation  of  G.  W. 
Sheek.  This  was  strictly  in  accordance  with  the  law.  The  latter  having  re- 
ceived the  debt  secured  by  the  collateral,  the  balance  that  remained  after  this 
payment  belonged  to  the  transferrer, — was  subject  to  his  disposition  and  con- 
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trol.  What  he  did  with  this  coald  not  affect  G.  W,  Sheek's  rights,  and,  even 
if  he  had  placed  it  unlawfully  beyond  the  reach  of  his  creditors,  this  would 
not  have  avoided  the  bill  of  sale.  It  follows,  from  what  we  have  said,  that, 
if  plaintiffs  could  have  recovered  at  all,  they  must  have  recovered  upon  the 
theory  that  J.  W.Sheek  owed  G.  W.  Sheek  nothing;  that  the  alleged  debt  was 
a  mere  pretext;  that  the  bill  of  sale  was  made  to  the  latter  for  the  former's 
bene6t;  and  that  all  the  time  J.  W.  Sheek  was  the  real,  or,  as  the  court  ex- 
pressed it,  the  actual,  owner  of  the  property.  Tliis  was  the  true  issue  un- 
der the  evidence,  and  this  was  very  distinctly  presented  in  the  sixth  paragraph 
of  the  charge  heretofore  discussed. 

The  other  grounds  of  exception  to  the  charge i*elate  to  the  question  of  fraud 
in  the  bill  of  sale,  even  if  made  for  a  bona  flde  debt,  and  good  between  the 
parties;  and  we  deem  what  we  have  said  sufficient  to  dispose  of  them.  We 
will  say,  however,  that,  whether  J.  W.  Sheek's  appropriating  a  part  of  the 
money  received  of  Lane  in  payment  of  land  for  his  sister  was  legal  or  not,  it 
did  not  affect  the  rights  of  the  parties  in  this  case,  because  G.  W.  Sheek  is 
not  shown  to  have  had  any  connection  witli  that  transaction.  And  it  may  be 
I'emarked  that  the  fact  that  Lane  transferred  to  the  latter  only  about  one-tiiird 
of  the  cattle  due  by  his  obligation  tends  to  show  that  the  bill  of  sale  was  not 
for  the  purpose  of  covering  up  the  property  for  the  benefit  of  J.  W.  Sheek. 
If  this  had  been  the  object,  it  does  not  appear  why  the  whole  was  not  trans- 
ferred in  the  same  manner,  no  reason  appearing  in  the  evidence  why  this 
could  not  have  been  done.  It  would  seem  the  object  was  simply  to  pay  G. 
W.  Sheek's  debt. 

The  eighth  assignment,  which  we  have  had  under  discussion,  is  to  the  ef- 
fect that  the  court  erred  in  its  charge,  and  in  refusing  instructions  as  shown 
by  bill  of  exceptions.  It  may  be  doubted  whether  this  be  not  too  general  for 
any  purpose.  But  the  bill  of  exceptions  points  out  specifically  the  objections 
to  the  general  charge,  and  we  have  therefore  considered  such  of  them  as 
called  for  discussion.  The  bill,  however,  excepts  generally  for  refusing  to 
give  the  special  charges  asked  by  plaintiffs.  This  does  not  aid  the  generality 
of  the  assignment,  and,  under  the  rules  of  this  court  and  Its  uniform  practice, 
the  action  of  the  court  upon  the  request  for  these  instructions  will  not  be  con- 
sidered. 

In  conclusion,  it  may  be  said  that  the  witnesses  J.  W.  Sheek  and  John  L. 
She^  so  fully  and  clearly  explained  the  whole  transaction,  and  so  satisfac- 
torily explained  the  circumstances  proved  by  plaintiffs,  to  show  the  title  in  J. 
W.  Sheek,  that,  if  the  jury  believed  them,  the  verdict  could  not  have  been 
different.  The  record  discloses  no  reason  why  they  should  not  have  been  be- 
lieved; and  we  think  it  must  be  inferred  from  the  finding  that  the  jury  gave 
their  testimony  full  credit;  and  we  are  of  opinion  that  they  were  not  misled 
by  the  alleged  imperfections  in  the  charge  which  have  been  assigned  as  error. 
The  evidence  as  disclosed  by  the  record  was  overwhelmingly  in  favor  of  ap- 
pellees, and  we  do  not  think  that  the  verdict  should  be  disturbed. 

The  judgment  is  therefore  affirmed. 


Johnston  and  others  v,  Blaneb  and  others 
{Supreme  CovH  of  Team.    June  7, 1887.) 

GAENISHMEKr— COBTB— AtTOBWEY'8  FeE. 

Under  Bev.  St.  Tez.  art.  219,  providiDg  that,  "  where  the  garnishee  is  discharged 
upon  his  answer,  the  costs  of  the  proceeding,  including  a  reasonable  compensation 
to  the  gamishee,  shall  be  taxed  against  the  plaintiff,  an  attorney's  fee  of  $10  is 
properly  allowed  to  a  gamishee  so  dischargea,  who  has  employed  an  attorney  to 
draw  bis  answer  denying  indebtedness,  and  the  court  need  not  take  testimony  to 
determine  the  value  of  the  attorney's  services. 


Appeal  from  district  court,  Caldwell  county.  Digitized  by 
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Nioct  Storey  A  Storey,  for  appellants.    Thomas  IfoNecU,  for  appellee. 

Gaines,  J.  Appellants,  W.  B.  Johnson  &  Co.,  who  were  plaintiffs  in  a 
garnishment  proceeding  in  the  court  below,  appeal  from  a  judgment  allowing 
appellees,  who  were  the  garnishees,  an  attorney's  fee  of  $10  for  preparing  their 
answer.  The  answer  was  to  the  effect  that  respondents  owed  the  debtor 
nothing,  and  prayed  that  they  be  discharged  with  a  reasonable  compensation 
for  making  it.  It  was  signed  by  attorneys  for  the  garnishees,  sworn  to  by  a 
member  of  the  firm,  and  was  not  contested  by  plaintiffs.  Our  statute  pro- 
vides that,  "where  the  garnishee  is  discharged  upon  his  answer,  the  costs  of 
the  proceeding,  including  a  reasonable  compensation  to  the  garnishee,  shall 
be  taxed  against  the  plaintiff."  Rev.  St.  art.  219.  By  compensation  is 
meant  a  sufficient  sum  to  remunerate  the  garnishee  for  expenses  necessarily 
incurred  in  protecting  his  interest  in  the  proceeding.  That  reasonable  attor- 
ney's fees  is  a  necessary  expense  in  every  case  we  have  no  doubt.  A  person 
unskilled  in  the  law  is  not  to  be  expected  to  prepare  a  written  answer  under 
our  statutes  which  would  secure  him  from  liability,  although  he  owed  noth- 
ing to  the  defendant  in  the  original  proceeding.  Besides,  many  cases  arise 
in  which  his  liability  is  doubtful,  and  the  advice  and  assistance  of  counsel  are 
necessary  to  shield  him  from  the  danger  of  having  to  pay  his  debt  twice. 
AVhatever  else  it  may  include,  we  are  clearly  of  the  opinion  that  the  statute 
was  intended  to  cover  a  reasonable  fee  to  the  garnishee  (or  the  services  of 
an  attorney  in  assisting  him  in  the  proceeding.  Holbrook  v.  Waters^  19  Pick. 
354. 

But  it  is  insisted  that  the  court  had  no  power  to  make  the  allowance  with- 
out hearing  evidence  as  to  the  nature  and  value  of  the  services  rendered.  But 
this  we  think  a  mistake.  It  would  certainly  be  competent  for  the  court  to 
demand  evidence  if  it  saw  proper,  and  in  some  cases  this  might  be  necessary. 
But  it  is  to  be  presumed  that  the  court  is  sufficiently  acquainted  with  the  value 
of  professional  services  in  preparing  a  garnishee's  answer  which  is  presented 
to  it  without  hearing  testimony.  It  being  the  rule  in  Pennsylvania  that  the 
stipulation  in  a  mortgage  for  a  certain  commission  as  attorney's  fees  in  case 
of  default  is  to  be  deemed  in  the  nature  of  a  penalty,  and  that  under  it  only 
reasonable  attorney's  fees  may  be  recovered,  the  supreme  court  of  that  state 
held  that  the  amount  may  be  fixed  by  the  court  without  the  aid  of  extrinsic 
evidence.  Daly  v.  Maitlandf  88  Pa.  St.  884.  In  the  opinion  in  the  case 
cited,  Chief  J  ustice  Sharswood  says :  ''  Thecourts,  from  a  practical  knowledge 
of  professional  work,  are  able  to  say  in  every  particular  case  what  ought  to 
be  the  compensation  or  rate  of  commissions  for  collecting  a  debt  by  suit." 
Litigants  who  have  to  pay  attorney's  fees  in  such  cases  are  not  apt  to  lose  by 
leaving  the  amount  to  the  determination  of  the  court.  It  is  likely  to  be  less 
than  that  established  by  the  testimony  of  the  experts,  who  are  alone  competent 
to  testify  as  to  the  value  of  such  services.  We  have  no  doubt  that  appellants 
had  the  right  to  introduce  evidence  to  show  that  a  sum  less  than  that  awarded 
by  the  court  was  reasonable.    But  no  offer  to  do  this  was  made. 

For  the  reasons  stated,  we  find  no  error  in  the  judgment,  and  it  is  af- 
firmed. 


Farrar  9.  Talley  and  another. 
{Supreme  Qntrt  of  Texas.    May  27,  1887.) 

AtTACHMKIT— WbOWGFUL— AcnOK— EVIDEWCE. 

In  an  action,  afterwards  disiuiased,  brought  agaiDst  A.  and  B.,  to  recover  the  price 
of  goods  sold  to  A.,  an  attachment  was  saed  oat,  and  B.'b  property  attached,  on  the 
ground  of  the  non-residence  of  B.  In  an  action  against  the  plaintiff  therein  for 
wrongful  attachment,  be  testified  that  he  sued  out  the  attachment  because  B.  had 
the  reputation  of  not  paying  his  debts  until  obliged  to  do  so.  The  only  evidence  of 
B.'s  liability  was  the  representation  of  A.,  who  kept  B.'a  sheep,  of  authority  to  con- 
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tract  the  debt  on  behalf  of  B.,  and  the  fact  that  B.  had  paid  debts  of  his  contract- 
ing before.  B.  was  a  man  of  property,  residing  in  another  county.  Held^  tliat  the 
action  for  wrongful  attachment  was  maintainable. 

2.  Same— Defense— Release  op  Attachment. 

An  action  will  lie  for  the  wrongful  attachment  of  sheep,  although  the  attachment 
18  afterwards  released,  and  the  sheep  are  then  in  better  condition  than  when  at- 
tached. 

3.  Same— Bamaobb— Value  or  Pbopsbtt. 

Release  of  property  from  a  wrongful  levy  of  attachment  will  not  relieve  plaintiff 
in  the  attachment  from  liability  for  the  value  of  the  property,  if  he  does  not  return 
it  to  the  owner,  but  it  is  lost  to  the  latter  without  any  fault  on  his  part,  by  reason 
of  another  attachment  being  immediately  levied  thereon  for  the  debt  of  another. 

Appeal  from  Throckmorton  county. 

West  dh  MoQown  and  A.  H.  Cartigan^  for  appellant.  W,  H.  Beckham^  for 
appellees. 

Gaines,  J.  Appellant  brought  this  suit  in  the  court  below  against  appellees 
to  recover  damages  for  the  wrongful  and  malicious  'suing  out  of  an  attach- 
ment. Appellant  had  a  flock  of  sheep  in  Throckmorton  county,  which  was 
in  charge  of  one  W.  B.  Hamilton.  Hamilton  contracted  an  Indebtedness  with 
appellees  amounting  to  $267. 10,  for  which  he  gave  them  a  draft  on  appellant, 
but  which  was  not  paid.  Appellees  thereupon  brought  suit  in  the  latter 
county  against  appellant  and  Hamilton  on  the  account,  and  sued  out  a  writ 
of  attachment,  which  they  caused  to  be  levied  upon  appellant's  sheep.  The 
affidavit  for  the  attachment,  as  special  grounds  for  obtaining  the  writ,  stated 
only  that  defendant,  Farrar,  was  not  a  resident  of  Throckmorton  county,  and 
that  defendant,  Hamilton,  secreted  himself  so  that  ordinary  process  of  law 
could  not  be  served  upon  him.  The  sheep  were  levied  upon,  by  virtue  of  the 
writ,  as  the  property  of  Hamilton,  and  described  as  "the  James  Farrat  and 
W.  B.  Hamilton  sheep."  The  suit  was  brought  on  the  thirteenth  day  of 
June,  1885,  and  dismissed  on  the  twenty-sixth  of  the  same  month  as  to  Far- 
rar, and  on  the of  September,  1885,  as  to  Hamilton.    On  the  trial  of 

the  case  before  us,  appellee  Talley  testified  that  be  instructed  the  sheriff  to  levy 
upon  the  sheep,  and  that  he  dismissed  his  suit  In  September  because  one  Maj. 
Smith  wanted  to  buy  the  flock  under  an  execution  against  Hamilton,  and 
offered  to  pay  appellees'  debt,  which  he  did.  Appellant  testified  that  the  sheep 
had  never  been  returned  to  his  possession.  There  was  testimony  tending  to 
show  that  they  were  more  valuable  when  the  attachment  was  released  than 
when  it  was  levied.  Appellant  testified  that  he  bought  the  sheep  originally, 
■and  that  he  had  made  a  contract  with  Hamilton  to  give  him  part  of  the  wool 
and  the  increase  to  take  care  of  them  at  the  expense  of  the  latter;  but  that, 
in  1884,  Hamilton  became  dissatisfied,  and  sold  his  interest  to  appellant  for 
S700.  This  sale  was  evidenced  by  a  bill  of  sale,  which  was  recorded  in 
Throckmorton  county.  There  was  no  evidence  to  show  that  Hamilton  was 
the  agent  of  appellant  to  contract  the  debt  with  appellees,  except  Hamilton's 
own  statement  to  that  effect,  and  the  fact  that  appellant  had  previously  paid 
some  drafts  drawn  upon  him  by  Hamilton.  The  only  reason  given  by  appel- 
lee Talley,  in  his  testimony,  for  suing  out  the  attachment,  was  that  he  had 
heard  that  appellant  never  paid  his  debts  until  he  was  forced  to  do  so.  It  ap- 
peared that  appellant  resided  in  Ellis  county,  was  entirely  solvent,  owing  no 
debts,  an(\  owning  a  large  amount  of  property  in  the  county  of  his  residence, 
and  live-stock  in  Throckmorton  county  in  addition  to  the  sheep  upon  which 
the  levy  was  made.  Under  this  state  of  facts,  the  court  below  concluded  that 
appellant  was  entitled  to  recover  no  damages,  either  actual  or  exemplary,  and 
gave  judgment  for  the  defendants. 

The  assignments  of  error  are  numerous,  but  need  not  be  considered  in  de- 
tail. They  are  sufficient  to  raise  the  question  of  the  correctness  of  the  con- 
delusion  and  the  judgment  of  the  court.    In  our  opinion,  the  court  erred  in  its 
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judgment.  That  the  attachment  was  wrongfully  sued  out  there  can  be  no 
question.  The  appellees,  as  the  evidence  shows,  had  no  ground  whatever  for 
an  attachment.  In  the  first  place,  appellant  owed  them  nothing.  They 
wholly  failed  to  show  that  Hamilton  had  authority  to  buy  the  goods  on  Far- 
rar's  credit.  That  Hamilton  could  not  charge  appellant,  by  repieeenting  him- 
self as  the  agent  of  the  latter,  is  too  clear  for  discussion.  Kor  did  the  fact 
that  Farrar  paid  Hamilton's  drafts  on  former  occasions  prove  that  an  agency 
existed ;  nor  did  it  estop  Farrar,  as  the  court  below  concluded,  from  denying 
that  Hamilton  was  authorized  to  purchase  the  goods  on  his  account.  But, 
even  had  a  debt  existed,  the  affidavit  shows  no  ground  for  suing  out  the  writ, 
and  the  testimony  of  appellee  Talley  makes  it  clear  that  none  whatever  ex- 
isted. It  is  evident,  therefore,  that  the  attachment  was  issued  wrongfully, 
and  without  the  shadow  of  a  cause.  The  facts  show  that  appellees,  although 
not  actuated  by  any  malevolent  purpose,  availed  themselves  of  the  forms  of 
the  statute  to  procure  the  issuance  of  a  writ  which  the  law,  under  the  circum- 
stances, did  not  warrant,  and  thereby  to  obtain  an  illegal  advantage  in  the 
attempt  to  collect  a  pretPTfded  claim.  This  rendered  their  act  not  only  wrong- 
ful, but  malicious.    CuiberUon  v.  CaheeUf  29  Tex.  247. 

In  determining  the  question  of  damages,  the  court  below  seems  to  have  pro- 
ceeded upon  the  idea  that  if  live-stock  other  than  work  animals  be  wrongfully 
seized,  and  subsequently  released  in  better  or  more  valuable  condition  than 
when  taken,  no  action  will  lie  for  the  wrong.  This  we  conceive  to  be  erro- 
neous. The  injured  party  in  such  case  is  entitled  to  his  action,  and  to  recover 
at  least  nominal  damages  and  costs.  CJiampion  v.  Vincent,  20  Tex.  811. 
But  such  is  not  all  of  appellant's  case.  The  court,  it  is  true,  finds,  as  a  mat- 
ter of  fact,  in  effect,  that  the  sheep  were  returned  to  him  by  appellees.  But 
the  undisputed  fact  is  that  they  were  not  returned,  but  were  merely  rdeased 
from  the  attachment,  and  left  with  the  sherifl  to  be  sold  under  an  execution 
against  Hamilton,  appellees  receiving  the  amount  of  their  debt  as  a  consider- 
ation of  discharge  of  their  levy.  If  they  had  placed  the  property  back  into  the 
possession  of  appellant,  they  would  have  repaired  their  wrong  pro  tanto,  and, 
under  the  evidence,  may  have  been  liable  only  for  nominal  damages  for  the 
mere  wrongful  issue  of  the  writ. 

In  Heihhroner  v.  DougliLsa,  45  Tex.  402,  it  was  held  that  the  release  of  prop- 
erty from  an  attachment  by  the  plaintiff  in  the  suit  does  not  relieve  him  from 
liability  for  its  value,  when  it  is  lost  to  the  defendant  without  any  fault  on 
his  part. 

In  Champion  v.  Vincent,  stipra,  the  defendant  had  killed  the  plaintiff's 
hogs,  and  had  returned  him  the  carcasses;  and  the  court  held  that,  although 
the  animals  may  have  been  worth  as  much  slaughtered  as  when  alive,  yet 
plaintiff  was  entitled  to  recover  nominal  damages  for  the  trespass,  and  that 
the  defendant,  having  committed  the  act  *' deliberately,  and  in  willfnl  viola- 
tion of  plaintiff's  rights,  in  a  manner  and  under  circumstances  of  aggrava- 
tion showing  a  violent,  reckless,  and  lawless  spirit,"  the  law  would  allow 
also  exemplary  damages  by  way  of  punishment  for  the  wrong. 

It  follows  from  what  we  have  said  that  we  are  of  opinion  that  the  appellant 
was  entitled  to  recover  upon  the  facts  proved  in  the  court  below,  and  that  the 
judgment  is  therefore  erroneous,  and  will  be  reversed.  Should  it  appear, 
upon  another  trial,  that  appellant  lost  his  property  by  reason  of  the  levy  of 
the  attachment,  he  will  be  entitled  to  recover  its  value  at  the  time  of  the  levy; 
and,  should  it  further  appear  that  there  was  no  probable  cause  for  the  attach- 
ment, malice  may  be  implied,  and  exemplary  damages  may  be  awarded. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Davidson  v.  Killew. 

{Supreme  Court  of  Texas.    June  3,  1887.) 

1.  SiJBVKY — BouNDAiUES— Patent. 

The  Boath-east  comer  of  a  survey  was  fixed  with  reasonable  certainty,  though 
not  by  the  objects  called  for,  which  had  disappeared,  and  the  north-western  corner 
with  absolute  certainty,  and  lines  run  from  these  comers,  on  courses  called  for, 
would  intersect  at  a  point  from  which  the  tme  bearine  of  a  tree  referred  to  in  the 
patent  would  be  S.,  30  W.,  96  varaa.  The  patent  named  the  bearing  of  the  tree  from 
the  comer  as  S.,  80  E.,  96  varas.  Held,  that  the  point  of  intersection,  found  by 
rnnnine  lines  as  described,  should  be  considered  as  the  true  comer  rather  than  that 
ascertained  by  adopting  the  bearing  from  the  tree  given  in  the  patent,  and  rejecting 
the  courses  ft>oni  the  south-east  and  north-west  corners. 

2.  84XB~8U0CEBBITB  GBANTS. 

A  subsequent  locator  is  not  entitled  to  rely  upon  a  single  call  in  a  previous  sur- 
vey of  an  adjoining  grant  to  determine  the  boundary  line,  when  such  call  is  in  con- 
flict with  others. 

Appeal  from  Falls  county. 

Goodrich  &  Clarkson,  for  appellant.    No  counsel  for  appellee. 

Statton,  J.  The  appellant  owns  two  grants  of  land  south  of  the  John  H. 
Harvey  grant,  which  ia  in  part  owned  by  the  appellee.  The  Harrey  grant  is 
the  elder,  and  no  quefltion  arises,  in  this  case,  other  than  as  to  the  true  south- 
ern boundary  of  the  John  Harvey  survey.  This  survey,  from  its  field-notes, 
is  rectangular  in  form,  with  sides  of  equal  length;  and  its  north-east  and 
north-west  comers  are  well  identified  by  objects  called  for  in  the  patent.  The 
south-east  comer  cannot  now  be  identified  by  the  objects  called  for,  they  hav- 
ing been  in  some  manner  destroyed.  The  south-west  corner,  as  called  for  In 
the  patent,  is  at  a  point  from  which  a  cotton-wood  tree  bears  S.,  80  E.,  9& 
varas,  and  an  elm  S.,  76  E.,  75  varas.  The  elm  bearing  tree  could  not  be 
found,  but  the  cotton-wood  was,  and  fully  identified.  The  south-east  corner 
is  called  for  at  a  point  on  the  west  line  of  the  James  Harvey  survey,  1,620 
varas  from  its  south-west  corner,  by  course  and  distance  from  the  souths 
western  corner  ot  the  James  Harvey  survey,  as  well  as  from  the  north-east- 
ern corner  of  the  John  H.  Harvey  survey.  The  south-east  comer  of  the  lat* 
ter  survey  is  found  to  be  at  a  point  further  south  than  the  defendant  claims 
it  to  be,  and  68  varas  further  south  than  the  plaintiff  claims  it  to  be.  From 
the  point  thus  fixed  as  the  south-east  corner  of  the  John  H.  Harvey  survey,  a 
line  run  on  the  course  called  for  will  place  the  cotton-wood  tree  called  for  as 
a  bearing  to  the  south-west  corner,  when  the  distance  called  for  is  run  S.,  30 
W.,  96  varas,  instead  of  6.,  80  £.,  96  varas.  If  a  line  be  run  from  a  point 
from  which  the  cotton-wood  wiU  besir  8.,  30  E.,  96  varas,  to  tlie  known  north- 
west corner  of  the  survey,  the  corner  will  not  be  that  called  for  in  the  patent; 
but,  if  a  line  be  run  from  the  north-west  corner  of  the  survey,  the  course 
called  for,  until  it  intersects  the  line  mn  from  the  south-west  corner,  estab- 
lished as  before  stated,  then  the  cotton-wood  tree  is  found  to  be  at  a  point  S., 
30  W.,  96  varas,  from  the  point  at  which  these  lines  wMl  intersect.  The  court 
below  found  that  the  call  for  the  cotton-wood  8.,  30  £.,  96  varas,  was  a  mis- 
take, and  that  the  true  call  was  8.,  30  W.,  96  varas;  and  it  seems  to  us  that, 
giving  due  weight  to  all  the  calls,  this  conclusion  is  correct.  The  call  for  the 
corner  at  a  point  from  which  the  cotton-wood  bears  S.,  80  E.,  96  varas,  re- 
quires the  comer  to  be  determined  by  course  and  distance  from  the  tree  called 
for;  and  this  call  is  of  no  higher  dignity  than  the  calls  for  the  north-east  and 
north-west  corners  of  the  survey,  which  are  admitted  to  be  well  established. 

Course  and  distance  from  the  corners  last  named  are  as  reliable  as  course 
and  distance  from  the  cotton-wood  tree,  except  as  this  may  be  affected  by  th^ 
fact  that  there  is  more  likelihood  of  mistakes  in  the  measurement  of  long  lines 
than  in  the  measurement  of  short  lines.     The  various  calls  should  be  har- 
v.4s.w.no.9— 36 
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monized  as  far  as  they  may  be;  and,  if  effect  cannot  be  giyen  to  one  without 
disregarding  the  others,  then  effect  should  be  given  to  those  whicl]  with  the 
greatest  certainty  tend  to  sliow  wliere  a  comer  or  line  is  and  liarmpnize,  though 
another  call  of  equal  but  not  greater  dignity  be  disregarded.  The  south-east 
c<»rner  of  the  survey  is  fixed  with  all  reasonable  certainty,  and  the  north-west- 
ern corner  with  absolute  certainty;  and  lines  run  from  these  corners,  on 
course  called  for,  will  intersect  at  a  point  which  shows  that  the  true  bearing 
of  the  cotton- wood  tree  from  the  corner  is  8.,  30  W.,  96  varas.  To  place  the 
corner  at  a  point  from  which  that  tree  will  bear  S.,  30  E.,  96  varas,  lines  run- 
ning from  it  to  the  north-west  and  south-east  corners  will  be  on  courses  dif- 
ferent from  those  called  for,  and  the  configuration  of  the  survey  will  be 
changed;  while  to  place  the  corner  at  a  point  from  which  that  tree  will  bear 
S.,  30  W.,  96  varas,  will  be  in  harmony  with  the  other  calls  in  the  grant,  and 
with  the  lines  called  for  in  the  contiguous  surveys. 

From  the  finding  by  the  court  below,  and  from  the  brief  of  counsel,  we 
learn  that  this  cause  and  another,  entitled  ^*E,  F,  Davidson  \.  L,  B,  8eott  et 
af., "  and  involving  the  same  questions  of  boundary,  were  tried  at  the  same 
time;  and  ii  is  urged  in  the  brief  of  counsel  that  facts  exist  which  estop  the 
appellee  from  claiming  the  south  line  of  the  Harvey  survey  to  be  at  the  place 
at -which  he  does  now  claim  it.  We  find  no  facts  in  the  transcript  of  this 
ease  bearing  on  such  a  question,  unless  it  be  claimed  that,  as  the  surveys  un- 
der which  appellant  claims  were  made  and  patented  since  the  Harvey  grant 
was  made,  the  appellant,  and  those  from  whom  be  claims,  were  entitled  to 
reiy  upon  the  call  for  a  comer  of  the  Harvey  survey  at  a  point  from  which 
the  cotton- wood  tree  would  bear  S.,  30  E.,  96  varas,  and,  having  so  relied,  are 
entitled  to  have  the  line  so  fixed.  Such  a  proposition  cannot  be  maintained; 
for  it  was  the  duty  of  the  subsequent  locator  to  ascertain,  from  all  the  calls 
in  the  Harvey  survey,  its  true  locality,  and  he  was  not  entitled  to  rely  upon 
the  true  southern  line  being  at  a  point  where  one  call  would  place  it,  when 
this  call  is  in  conflict  with  all  the  others. 

We  find  no  error  in  the  judgment,  and  it  will  be  aflirmed. 


Oppenheimer  v.  Halff  and  another, 
{Supreme  Court  of  Texas,    June  3, 1887.) 

h  Fbaudtjlbmt  Cokvicyakc»— What  is — Dsbtob  akd  Creditob. 

If  a  creditor,  with  knowledge  of  his  debtor's  insolvency,  takes  the  latter'sstock  in 
trade  in  satisfaction  of  bis  debt,  and  pays  a  sum  of  money  in  addition,  the  transac- 
tion, will  be  fraudulent  and  void  as  to  other  creditors,  in  case  the  stock  was  worth 
more  than  the  amount  of  the  debt  if  the  design  of  the  transaction  was  not  only  to 
pay  the  debt,  but  to  protect  the  residue  of  the  stock  against  attachment ;  but  not 
otherwise.^ 

2.  Same— EviDBNCB  of  Valub—Sale. 

Where  a  creditor  bought  out  his  debtor's  stock  in  trade  for  bis  debt  and  some- 
thing more,  and  the  transfer  was  afterwards  attacked  as  fraudulent  by  other  cred- 
itors, held,  that  the  purchasing  creditor  could  not  show  the  price  which  he  got  for 
Uie  goods  upon  a  sale  made  by  him  after  the  other  creditors  had  attached  them. 

Appeal  from  Maverick  county. 

P.  H.  Ward  and  W.  KelsOf  for  appellant.    No  counsel  for  appellee. 

Statton,  J.  F.  Burkhardt>  a  merchant,  w*a8  indebted  to  the  appellees  in 
the  sum  of  $7,968.92,  and  they,  knowing  of  his  insolvency  and  indebtedness 
to  other  persons,  bought  his  entire  stock  of  merchandise.  The  consideration 
for  this  purchase  was  the  satisfaction  of  the  debt  held  by  appellees  and  31>000, 
whid)  they  paid  to  Burkhardt  in  cash.    There  is  much  evidence  tending  to 

^  'Respecting  the  general  subject  of  fraudulent  conveyances,  see  Davis  S.  M.  Co.  v. 
•unbar,  (W.  Va.)  2  8.  E.  Rep.  91;  Verner  v.  McGhee,  (S.  C.)  Id.  113;  Witz  v.  Osbtim, 
(Va.)  Id.  33,  and  note  ;  Jackson  v.  Beach,  (N.  J:)  9  Atl.  Rep.  380,  and  note;  Dice  v.  Ir- 
Tin,  (Ind.;  11 K.  £.  Rep.  488,  and  note;  Foster  v.  Knowles,  (N.  J.)  7  Atl.  Rep.  295. 
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show  that  the  merchandise  was  of  value  greater  than  the  sum  paid  for  it,  bat 
there  is  evidence  tending  to  show  that  it  was  not  worth  more  than  the  sum 
due  the  appellees  by  Burkhardt.  After  the  purchase  by  appellees,  and  while 
they  were  in  possession  of  the  property,  the  appellant,  who  was  a  oM^itor  of 
Burkhardt,  brought  an  action  to  recover  the  debt  due  to  him,  and  caused  an 
attachment  to  be  Jevied  on  a  part  of  the  goods  conveyed  by  Burkhardt  to  the 
appellees.  This  proceeding  was  instituted  by  the  appellees  to  try  the  right  of 
property.  Appellees  admit  that,  at  the  ttme  of  their  purchase,  they  knew 
that  Burkhardt  was  insolventand  indebted  to  other  creditors.  Appellant  con- 
tends that  the  purchase  by  appellees  with  such  knowledge,  and  the  giving  of 
$1,000  in  cash  as  a  part  of  the  consideration,  rendered  the  sale  fraudiflent  as 
to  other  creditors.  Appellees  contend  that,  notwithstanding  the  purchase  by 
them  with  such  knowledge,  and  the  payment  of  $1,000  in  cash  in  addition  to 
the  extinguishment  of  their  debt,  the  sale  was  not  fraudulent  as  to  the  other 
creditors,  because  they  received  no  more  goods  than  were  reasonably  required 
to  satisfy  the  debt,  and  that,  theiefore,  Burkbardt's  other  creditors  were  not 
prejudiced  by  the  sale;  and  that  the  $1,000  in  cash  was  given  as  an  induce- 
ment or  a  bonus  to  obtain  the  preference  over  other  creditors.  It  appears 
that  the  appellees  insisted  upon  having  the  merchandise  in  payment  of  their 
debt,  but  that  Burkhardt  refused  to  convey  on  this  consideration,  and  insisted 
upon  having  $1,000  more  for  the  support  of  himself  and  lamily,  which  was 
paid,  and  the  sale  consummated.  The  court  below  instructed  the  jury  as  fol- 
lows: **If  the  Jury  believe  from  the  evidence  that  said  transfer  was  made  by 
Burkhardt,  before  the  levy,  to  the  claimants  in  satisfaction  and  payment  of  a' 
debt  or  debts  at  that  time  existing  and  due  from  said  Burkhardt  to  the  claim- 
ants, and  if  the  latter  acted  in  good  faith  in  the  transaction,  then  the  jury 
will  find  for  the  claimants,  who  are  defendants,  unless  the  jury  believe,  from 
the  evidence,  that  the  claimants,  by  said  transfer,  obtained  more  property  of 
the  debtor  than  was,  vnder  all  the  circumstances  of  the  case  which  relate  to 
the  value  of  the  goods,  and  the  mode  and  cost  of  realizing  the  debt  therefrom, 
reasonably  required  to  discharge  their  debt. " 

It  is  urged  that  this  charge  was  erroneous.  The  charge  states  correctly  an 
abstract  rale  of  law ;  and,  when  considered  in  connection  with  the  part  of  the 
charge  which  immediately  followed,  was  not  calculated  to  mislead,  though  it 
may  not  have  clearly  presented  the  very  point  which  the  plaintift  desired  to 
have  the  jury  pass  upon.  The  part  of  the  charge  which  followed  was:  *'If 
the  jury  believe  from  the  evidence  that  the  claimants  obtained,  by  the  trans- 
fer, more  goods  or  property  than  was  reasonably  required  to  satisfy  their 
claim  against  Burkhardt,  taking  into  consideration  all  the  facts  and  circum- 
stances of  the  sale,  the  value  of  the  goods  in  the  market,  and  the  expense,  or 
probable  expense  or  costs,  of  claimants  realizing  their  debt  or  claim. out  of 
the  goods,  then  the  juiy  should  find  for  the  plaintiff;  otherwise  they  will  find 
for  the  claimants,  unless  the  transfer  was  fraudulent  under  the  law  and  the 
evidence  as  before  explained  to  you  by  the  court."  The  court  had  also  in- 
structed the  jury  generally  and  correctly  as  to  the  character  of  conveyances 
which  are  deemed  ftaudulent  as  to  creditors.  The  last  part  of  the  charge 
quoted,  in  efTect,  contained  the  proposition  for  which  the  appellant  contends, 
and  denies  that  asserted  by  the  claimants.  If  the  appellant  desired  a  charge 
more  pointedly  presenting  the  question,  a  proper  charge  should  have  been 
asked.  This  we  find  was  done,  and  the  charge  refused,  but  the  action  of  the 
court  in  refusing  this  charge  is  not  presented  by  an  assignment  of  errer  in- 
sisted on  in  the  brief  of  counsel. 

The  debtor  had  the  right  to  prefer  his  creditors  to  whom  he  sold,  and  to 
pay  the  debt  due  to  them,  by  conveying  to  them  his  entire  stock  of  goods, 
and,  if  in  fact  the  goods  received  by  the  creditors  were  not  of  more  value 
than  the  debt,  then  no  fraud  was  perpetrated,  if  the  sole  purpose  of  the  cred- 
itors, in  taking  the  conveyance,  was  to  collect  the  debt  due  them.    If,  how- 
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ever,  the  merchandise  coDveyed  clearly  exceeded  in  value  the  sum  due,  and 
the  creditors,  knowing  this  fact,  and  that  the  debtor  was  insolvent  and  had 
other  creditors,  paid  to  the  debtor  a  sum  of  money  to  induce  him  to  make  the 
conveyance  to  them,  whereby  other  creditors  were  to  be  prevented  from  en- 
forcing their  claims  against  a  pai*t  of  the  property  not  necessary  to  pay  the 
creditors'  claim,  then  tlie  conveyance  ought  to  be  deemed  fraudulent;  for 
through  it,  in  such  case,  the  creditors  would  enable  and  assist  the  debtor  to 
put  out  of  his  hands  property  held  by  him  op^n  to  observation  and  subject  to 
execution,  and  at  the  same  time  to  retain  the  value  of  a  part  of  it  in  money, 
which,  while  subject  to  execution,  is  easily  hidden  and  often  didicult  to  reach. 
The  eifect  of  such  a  transaction  would  be  as  hurtful  to  other  creditors  as 
though  the  preferred  creditor  had  first  taken  from  an  insolvent  debtor  enough 
of  the  property  to  pay  the  debt  due  to  him,  and  afterwards  paid  money  for 
the  residue  to  enable  the  debtor  to  place  it  beyond  the  reach  of  other  credit- 
ors. As  to  creditors,  the  law  declares  all  sales  made  by  an  insolvent  debtor 
for  money  fraudulent,  when  the  purchaser  knows,  or  ought  to  know,  that  the 
sale  is  made  by  the  debtor  for  the  purpose  of  putting  the  property  sold  beyond 
the  reach  of  creditors;  and,  when  this  is  the  effect  of  a  sale  as  to  a  part  of 
the  property  when  a  creditor  is  the  purchaser,  the  rule  will  make  the  trans- 
action, however  it  nmy  be  disguised,  and  the  whole  transaction,  if  an  en- 
tirety, will  be  held  void  as  to  ^editors.  The  law  gives  to  the  creditor  suf- 
ficient protection  when  it  allows  him  to  acquire  an  honest  preference  by  the 
purchase  of  property  from  the  debtor  in  good  faith  in  payment  of  the  sum 
'due  him;  and,  when  the  right  to  do  this  is  made  the  pretext  to  place  beyond 
the  reach  of  other  creditors  property  legally  subject  to  their  claims,  and  not 
necessary  to  the  payment  of  his,  the  law  will  not  undertake,  in  an  entire 
transaction,  to  separate  the  valid  from  the  invalid,  but  the  whole  transac- 
tion, as  to  other  creditors,  will  be  held  invalid. 

The  charges  referred  to  in  the  second  and  third  additional  assignments  of 
error  were  properly  refused.  The  first  of  them  would  make  the  sale  void  if 
the  appellees  paid  Burkhardt  $1,000,  without  reference  to  whether  the  inten- 
tion of  the  parties  to  the  sale  was  fraudulent,  or  its  effect  such  as  the  law  for- 
bids; and  the  other  would  have  precluded  any  inquiry  as  to  the  consideration 
actually  paid,  which  is  a  matter  that  may  ordinarily  be  shown. 

The  claimants  were  permitted  to  prove  what  sum  they  received  from  the 
sale  of  the  goods;  and  so,  without  showing  that  they  brought  their  fair  mar- 
ket value.  The  goods  were  sold  after  they  were  seized  under  the  writ  of  at- 
tachment sued  out  by  the  plaintiff,  and  we  are  of  the  opinion  that  the  evi- 
dence should  have  been  excluded.  In  so  far  as  the  value  of  the  merchandise 
was  material,  the  value  at  the  time  the  plaintiffs  purchased  was  the  true  in- 
quiry, and  not  the  value  at  some  subsequent  time.  This  was  a  matter  doubt- 
less susceptible  of  proof,  and  the  very  issues  raised  in  this  case  illustrate  the 
impropriety  of  admitting  proof  of  the  sum  for  which  the  claimants  sold  the 
goods.  It  became  to  their  Interest,  under  this  view  of  the  case,  to  sell  the 
goods  for  a  sum  not  exceeding  that  due  to  them  by  Burkhardt,  and  thus  es- 
tablish, if  it  could  be  done  in  this  way,  that  other  creditors  were  not  hindered, 
delayed,  or  defrauded  by  the  transaction.  It  may  have  been  thought  sidvan- 
tageous  to  the  claiiiiants  to  sell  the  goods  for  less  than  their  real  value,  and 
thus  show  that  they  were  not  worth  more  than  the  sum  due  them,  rather  than 
to  sell  them  for  their  full  value,  and  thus  show  that  they  were  worth  more, 
and  expose  them  to  the  claims  of  other  creditors.  The  court  admitted  the  ev- 
idence as  tending  to  show  the  real  value  of  the  goods,  and  to  show  good  faith 
in  the  claimants.  The  evidence,  unless  it  had  gone  further,  was  not  admissi- 
ble for  the  purpose  first  named,  and  the  claimants  were  not  in  a  position  to 
show  good  faith  in  their  purchase  in  this  way. 

For  the  admission  of  this  evidence  the  judgment  will  be  reversed,  and  the 
cause  remanded.    It  is  so  ordered.  Digi^i,,^  by  GoOglc 


Tex.]  «  BALDRIDGE  V.  PEKLAJ7D.  665 


Baldridge  and  others  v.  Penland. 

{Siij/rane  Court  of  Texas.    June  7,  1887.) 

1.  JrPfJMEXT— RBC0BI>— Term— PRERUMPTION. 

Where  a  transcript  from  the  county  court  fails  to  state  that  the  Judgment  therein 
was  Tendered  at  a  regular  term,  but  states  that  the  judgment  was  entered  on  May 
8, 1885.  it  will  be  presumed,  in  the  absence  of  contrary  evidence  in  the  record,  that 
such  judgment  was  rendered  at  a  regular  term,  as  fixed  by  the  county  commis- 
sioners. 

2.  AppeaI/-Bowi>— Names  op  Subkties. 

An  appeal-bond  contained  the  name  of  the  principal  in  the  body  of  the  bond, 
and  a  blank  was  left  for  the  names  of  the  sureties,  the  latter  signing  under  the  sig- 
nature of  the  principal  at  the  bottom.     He/d,  that  the  bond  sufficiAitly  designated 
who  were  the  sureties. 
8.  Evidence— Books  of  Acoouwt. 

Plaintiff  sued  for  balance  ot  account.  He  offered  in  evidence  an  account  taken 
from  his  books  as  a  liquor  and  billiard  saloon  keeper,  before  the  books  were  de- 
stroyed by  fire.  8onie  of  the  charges  were,  "To  bar,  for  billiards  and  drinks;  " 
some,  "To  billiards,  games,  and  dnnks,"— without  further  specification;  others 
for  cash,  one  for  one  bushel  corn,  and  others  for  "  balance."  He  testified  that  his 
books  were  correctly  kept,  and  two  persons  who  had  served  him  for  a  short  time 
stated  that  they  made  some  of  the  entries,  and  that  the  articles  embraced  in  the  en- 
tries made  by  them  were  delivered  to  defendant.  The  other  entries  were  in  the 
handwriting  of  plaintiff,  but  there  was  no  evidence  that  such  entries  were  contem- 
poraneous with  the  transactions  to  which  they  related,  nor  that  the  articles  entered 
by  him  were  ever  delivered.  Held^  that  the  account  was  iinprofierly  admitted,  (1) 
because,  as  to  the  items  for  ''games,"  "corn,  and  monev."  the  transactions  are  not 
a  part  of  the  business  of  a  saloon  keeper ;  (2)  as  to  the  other  items,  they  fail  to  show 
with  sufficient  certainty  what  thing  was  made  the  basis  of  each  charge;  (3)  the  plain- 
tiffs testimony  alone  was  not  sufficient  to  prove  that  his  books  were  correctly  kept. 

Appeal  from  district  court,  Coleman  county. 

Frank  L,  Snodgrass,  for  appellants.    No  counsel  for  appellee. 

Stayton,  J.  The  appellee  presented  to  the  administrator  of  the  est&te 
of  Thos.  Hays,  deceased,  a  claim  for  8212.85,  which  was  by  the  administrator 
allowed.  Before  this  claim  was  acted  upon  by  the  probate  court,  the  per- 
sons interested  in  the  estate  filed  objections  to  the  allowance  of  the  claim, 
and  their  objections  were  heard,  and  the  claim  allowed  only  for  874.15. 
From  the  action  of  the  probate  court,  rejecting  the  residue  of  the  claim,  Pen- 
land  appealed,  and,  on  hearing  In  the  district  court,  the  entire  claim  was  al- 
lowed. There  was  a  motion  filed  in  the  district  court  to  dismiss  the  appeal, 
on  the  ground  that  the  transcript  did  not  show  that  there  had  been  a  judg- 
ment rendered  in  the  county  court,  and  on  the  ground  that  the  appeal-bond 
was  not  sufficient.  The  judgment  of  the  county  court  is  regular  in  form,  but 
it  is  contended  that  the  transcript  does  not  show  that  it  was  rendered  at  a 
regular  term  of  the  court.  The  transcript  shows  that  the  judgment  was  en- 
tered on  May  6,  1885.  Presumptions  are  to  be  indulged  that  the  proceedings 
of  courts  are  regular  and  in  accordance  with  law,  in  the  absence  of  proof  to 
the  contrary,  and  there  is  nothing  in  the  record  before  us  tending  to  show 
that  the  judgment  was  not  rendered  at  a  regular  term  of  the  county  court. 
The  county  commissioners'  court  had  power  to  fix  the  times  when  the  court 
should  be  held,  and  it  is  to  be  presumed  that  it  was  held  at  the  time  fixed. 
Gen.  Laws,  1884,  p.  36;  Qen.  Laws,  1885,  p.  53. 

The  objection  to  the  appeal-bond  is  that  the  names  of  the  sureties  do  not 
appear  in  the  body  of  the  bond,  and  that  it  does  not  appear  in  the  face  of  the 
bond  that  the  persons  who  signed  as  sureties  so  intended  to  be  bound.  The 
name  of  the  principal  appears  in  the  face  of  the  bond,  and  a  blank  was  left 
for  the  names  of  tlie  sureties  who  did  sign  it,  from  which  it  appears  that  all 
the  persons  who  signed  it,  except  the  named  principal,  signed  as  sureties.  This 
was  sufficient.  The  account  made  the  basis  of  the  appellee's  claim  was  proved 
to  have  been  taken  from  his  books  kept  as  a  retail  dealer  in^ liquors  and 
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keeper  of  a  billiard  saloon.  Many  of  the  charges  are,  "To  bar,  for  billiards 
and  drinks,"  without  further  specification  of  items.  Some  are,  "To  billiards, 
games,  and  drinks,"  without  further  specification  except  as  to  charges  for  the 
separate  items  of  billiards,  games,  and  drinks,  which  are  not  further  itemized. 
Others  are  for  cash,  one  for  one  bushel  of  corn,  and  others  for  balances.  The 
books  of  the  appellee  were  shown  to  have  been  destroyed  by  fire,  but  it  was 
shown  that  the  copy  of  the  account  was  correctly  taken  from  the  books  before 
their  destruction.  The  appellee  made  oath  that  h|s  books  were  correctly  kept,, 
and  two  persons  who  had  served  in  his  establishment,  each  for  a  shoit  time, 
stated  that  they  made  some  of  the  entries  in  the  books  while  so  employed,  and 
that  the  articles  embraced  in  the  charges  in  the  books  made  by  each  of  them 
were  delivered  to  Hays.  It  was  shown  that  the  other  entries  in  the  books 
were  in  the  handwriting  of  the  appellee,  but  there  was  no  evidence  to  show 
that  the  entries  nuide  by  him  were  contemporaneous  with  the  transaction  of 
the  matters  to  which  they  relate,  nor  that  any  of  the  articles  entered  by  him 
were  ever  delivered.  On  this  evidence  the  account  was  objected  to  on  many 
grounds,  among  which  were  that  the  items  were  not  given,  and  on  the  fur- 
ther ground  that  sufficient  proof  had  not  been  made  to  authorize  the  admis- 
sion of  the  books  had  they  been  produced.  Tradesmen's  books  of  original  en- 
tries, made  in  the  ortlinary  course  of  their  business,  are  admitted' in  evidence 
under  certain  restrictions,  on  account  of  the  impractieability  of  making  bet- 
ter proof  of  the  sales  and  delivery  of  artieles  in  the  course  of  a  business  con- 
ducted from  day  to  day  between  parties,  in  reference  to  which  it  is  not  usual 
to  make  or  evidence  contracts  in  the  methods  in  which  isolated  transactions  are 
ordinarily  transacted  or  evidenced.  Oertain  facts  must  be  shown,  however, 
before  such  books  are  admissible:  (1)  It  must  be  shown  that  the  books  offered 
contain  the  daily  record  of  the  business  of  the  person  for  whom  they  ar^  kept, 
as  it  transpires  from  day  to  day  between  himself  and  his  customers,  arid  that 
the  entries  therein  are  original  entries,  made  contemporaneously  with  the 
transaction  of  the  business  which  the  entries  are  intended  to  evidence.  (2) 
The  entries  must  relate  to  the  business  carried  on  by  the  person  for  whom  the 
books  are  kept,  and  not  to  matters  in  no  way  connected  with  that  business. 
(3)  The  entries  must  be  sufficient  to  show  with  reasonable  certainty  what 
thing  is  made  the  basis  of  the  charges.  (4)  The  book  m  ust  be  on  its  face  reg- 
ular, and  the  entries  free  from  suspicion  of  alteration.  (5>  The  person  of- 
fering such  books,  if  they  be  kept  by  himself,  must  ordinarily,  if  living,  make 
oath  suppletory;  and  we  think,  further,  that  he  should  be  held  to  malce 
proof  tending  to  show  his  probity  and  fair  dealing, — as  that  the  accounts  of 
other  persons  kept  in  the  same  manner  are  usually  found  correct,  or  so  treated 
by  customers.  It  is  not  shown  in  the  case  before  us,  with  any  reasonable  de- 
gree of  clearness,  that  the  book,  from  which  the  copy  filed  in  the  county 
court  was  taken,  was  a  record  of  the  daily  business  between  the  appellee  and 
his  customers,  except  for  a  short  time  while  kept  by  a  clerk;  nor  is  it  shown 
that  the  entries  made  by  appellee,  which  constitute  the  greater  part  of  the 
account,  were  made  at  or  near  the  time  the  several  sales  are  claimed  to  have 
been  made,  nor  that  this  was  the  usual  course  of  the  appellee. 

Some  of  the  entries  evidently  relate  to  matters  in  no  way  related  to  the 
business  of  the  appellee.  He  was  the  keeper  of  a  drinking  saloon  and  billiard 
table  or  tables;  and  neither  the  lending  of  money,  sale  of  com  or  "games,'' 
had  relation  to  that  business;  and  in  so  far  the  books,  if  offered,  could  not 
have  been  received  to  prove  an  indebtedness  based  on  such  matters.  If  the 
entries  in  the  books  be  given  the  most  liberal  construction,  it  cannot  be  told 
from  them  what  things  are  made  the  basis  of  the  several  charges.  We  may 
infer  with  reasonable  certainty  that  the  charges  for  "drinks"  are  for  liquora 
sold  to  Hays  in  small  quantities,  and  drank  at  the  bar,  at  such  intervals  as 
he  desired,  and  we  may  infer  that  the  charges  for  "billiards"  are  for  use  of 
the  billiard  table,  and  other  things  necessary  to  play  the  licensed^me  known 
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by  that  name,  and  that  for  every  game  of  billiards  so  played  by  Hays  a  charge 
was  made.  The  greater  number  of  the  entries,  however,  do  not  show  what 
the  cl>arge  for  "drinks"  and  "billiards"  each  were  for  a  given  day  on  which 
an  entry  was  made.  The  entries  are,  "To  bar,  for  billiards  and  drinks." 
There  are  charges  for  "games"  in  the  same  entries  in  which  "billiards"  are 
charged  for;  and  it  certainly  ought  to  be  made  to  appear  what  is  meant  by 
"games,"  used  in  such  a  connection,  before  books  containing  entries  of  such 
charges  are  received  for  the  purpose  of  proving  an  indebtedness.  In  the  con- 
nection used,  the  word  "games"  cannot  mean  the  same  as  may  be  inferred  to 
be  meant  by  "billiards."  It  is  not  shown  that  the  business  of  the  appellee, 
among  other  things,  was  to  sell  anything  known  as  "gaines,^'  or  to  perform 
any  ad;  which  could  be  so  termed.  On  the  contrary,  his  business  is  shown  to 
have  been  that  of  a  liquor  and  cigar  dealer,  and  the  keeper  of  billiard  table  or 
tables,  and  his  books  would  not  be  admissible  to  prove  the  sale  of  anything 
in  no  way  connected  with  that  business,  any  more  than  to  evidence  the  sale 
of  a  horse  by  the  appellee  to  Hays.  Besides,  entries,  to  be  admissible,  should 
not  be  uncertain  or  equivocal;  and  from  them  it  should  appear  that  the  thing 
sold  is  a  legitimate  subject  of  commerce  which  prima  facie  has  value,  or  that 
the  act  peri^ormed,  and  for  which  compensation  is  claimed,  is  one  legal  in  its 
nature.  Some  of  the  entries  are  for  "balances"  for  drinks,  cigars,  and  bill- 
iards. These  but  involve  the  declaration  that  on  account  of  general  dealings, 
on  the  separate  days  named,  in  som^  way  payment  in  part  was  made  for  the 
things  had,  and  that  there  was  a  balance  unpaid.  This  is,  in  effect,  but  a 
declaration  of  dealings,  and  a  settlement  made  by  the  creditor,  the  result  of 
which  he  enters,  instead  of  entering  the  facts  on  which  he  bases  his  adjust- 
ment of  the  account  for  the  day.  Some  of  the  items  testified  to  by  the  clerks 
seem  not  to  have  been  entered  at  or  about  the  time  they  are  shown  to  have 
been  delivered,  and  this  tends  to  throw  suspicion  upon  the  correctness  of  the 
entries,  as  well  as  to  show  that  they  are  not  declarations  contemporaneous 
with  the  daily  dealings. 

The  books  were  not  offered,  and  therefore  their  true  condition,  and  the  man- 
ner in  which  they  were  kept,  ooald  not  be  ascertained  by  the  court  from  an 
inspection  of  them.  This  is  one  of  the  most  satisfactory  means  a  court  can 
have  for  determining  whether  the  books  are  what  they  profess  to  be,— a  faith- 
ful record  of  each  day's  business.  That  copies  taken  from  books  correctly 
kept  may  be  used  when,  for  any  reason,  the  books  cannot  be  produced,  seems 
to  be  very  generally ^eld;  but  when  such  evidence  is  offered  it  ought  not  to  be 
received  unless  the  proof  shows,  with  all  reasonable  certainty,  that  the  books 
were  so  kept  as  to  render  them  admissible  were  they  produced.  The  testi- 
mony of  the  person  who  proposes  to  prove  the  contents  of  his  books,  that 
they  were  correctly  kept,  is  not  enough.  There  was  no  offer  made  to  identify 
the  things  sold  and  entered  in  the  books  by  theclerks  who  testified  in  the  case; 
and,  in  the  absence  of  this,  we  are  of  the  opinion  that  the  proof  did  not  jus- 
tify the  admission  of  any  part  of  the  copy  of  the  account.  1  Greenl.  £v.  118, 
119;  1  Whart.  Ev.  681-684;  Underwood  v.  Parrott,  2  Tex.  172;  Burnham  v. 
Chandler^  15  Tex.  444;  Burleson  v.  Goodman,  82  Tex.  229. 

For  the  error  in  admitting  the  copy  of  the  account  on  which  the  appellee's 
claim  is  founded,  the  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded. 


Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Trawick. 

(SuprejTU  Oourt  of  Texas,    May  20,  1887.) 

1.  CABRiBRB—CoNTRAcr— Limitation  of  Liability. 

Tex.  Rev.  St.  art.  278,  provides  that  railroad  companies  and  other  coninion  car- 
riers shall  not  limit  or  restrict  their  liability,  as  it  exists  at  common  law,  by  any 
general  or  special  notice,  or  in  any  other  manner  whatever,  and  that  no  8])ecial 
agreement  in  contravention  of  Its  terms  shall  be  valid,    ife/d,  that  under  this  stat- 
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ute  that  part  of  a  contract  between  a  railroad  company  and  a  shipper  of  liye-stock: 
which  attempted  to  relieve  the  company  of  liability  for  all  loss  or  damage,  except 
such  as  arose  from  the  willful  negligence  of  its  servants,  and  provided  that^  as  a 
condition  precedent  to  theshipper's  right  to  recover  damages  for  any  loss,  he  should 
give  notice  in  writing  of  his  claim  at  a  certain  place,  and  In  a  certain  time,  was  not 
valid.* 
2.  Samk— Time  of  Suinq. 

But  a  clause  of  a  contract  between  a  shipper  and  a  railroad  company,  which  lira- 
its  the  time  within  which  a  suit  may  be  brought  by  the  shipper,  tor  any  claim  for 
damage  arising  under  the  contract,  to  less  than  the  time  prescribed  by  the  statute 
of  limitations,  does  not  limit  or  restrict  the  liability  of  the  railroad  company,  within 
the  meaning  of  the  statute,  and,  if  reasonable,  will  be  enforced. > 

8.   SaMK — iNSTBnCTIONS. 

The  refusal  of  the  court  to  instruct  the  jury  as  to  the  effect  of  the  ikilure  of  the 
shipper  to  institute  suit  within  the  time  prescribed  by  tlie  contract  is  error. 

Appeal  from  Lampasas  county. 

Matthews  <§  Wooda^  for  appellant.  A.  J.  Peeler  and  Walter  Acker,  for  ap- 
pellee. 

Stayton,  J.  This  action  was  brought  by  the  appellee  to  recover  damages 
for  injury  to  cattle  whiie  in  courae  of  transportation  from  Navasota  to  Lam- 
pasas ;  for  cattle  alleged  to  have  been  lost  through  a  defective  stock  pen  at 
the  place  of  shipment;  and  cost  of  passage  for  himself, — he  alleging  an  agree- 
ment to  give  him  passage  free  of  charge  other  than  that  made  for  transporting 
the  cattle;  and  that  the  train  on  which  his  cuttle  were,  left  Navasota  without 
him,  through  the  negligence  of  the  employes  of  the  appellant.  The  cattle 
were  shipped  under  a  special  contract,  as  it  is  claimed,  at  a  rate  lower  than 
the  regular  rate.  By  this  contract  the  appellant  sought  to  make  its  liability 
only  that  of  a  private  carrier,  and  to  release  itself  from  liability  for  any  delay 
in  receiving,  shipping,  or  transporting  the  cattle,  or  for  injury  to  them,  caused 
otherwise  than  through  f^ult  or  negligence  of  its  officers,  agents,  or  employes. 
It  attempted  to  bind  the  shipper  to  accept  such  cars  as  the  company  might 
furnish  for  transportation  of  the  cattle,  and  to  relieve  the  carrier  from  liabil- 
ity fur  loss  resulting  from  heat,  suffocation,  or  other  ill  effects  caused  by  the 
animals  being  crowded  in  the  cars  or  on  account  '*of  being  injured  by  burn- 
ing of  hay,  straw,  or  other  materisd  used  by  the  owner  for  feeding  the  stock 
or  otlierwise,  and  all  risk  of  damage  which  may  be  sustained  by  reason  of  any 
delay  in  such  transportation,  whether  occasioned  by  any  mob,  strike,  or  threat- 
ened violence  to  person  or  property  from  any  source  to  track  or  yards,  and  all 
risk  of  escape  or  robbery  of  any  portion  of  said  stock,  or  of  loss  or  damage  from 
any  other  cause  or  thing  not  resulting  from  the  willful  negligence  of  the 
agents  of  the  carrier."  It  attempted  to  bind  the  shipper  to  load,  unload,  and 
reload  the  stock  at  his  own  risk,  and  at  his  own  risk  to  feed,  water,  and  at- 
tend to  them  while  in  stock-yards,  on  the  cars,  and  at  feeding  and  transfer 
points;  and  it  further  attempted  to  impose  upon  the  shipper  the  duty  of  see- 
ing that  the  stock  was  securely  placed  in  the  cars  the  carrier  might  furnish, 
and  so  to  fasten  the  cars  as  to  prevent  the  escape  of  animals  therefrom.  It 
also  provided  that  laborers  furnished  by  the  carrier  to  load  and  unload  the 
stock  should  be  deemed  the  employes  of  the  shipper;  and  that,  ^^as  a  eondi- 
Hon  preoedent  to  hie  right  to  recover  any  damages  for  any  loss  or  injury  to 
said  stock,  he  will  give  notice  in  writing  of  his  claim  therefor  to  some  officer 
of  said  party  of  the  first  part,  or  its  nearest  station  agent,  before  said  stock  is 
removed  from  the  place  of  destination  above  mentioned,  or  from  the  place  of 
delivery  of  the  same  to  said  party  of  the  second  part,  and  before  such  stock  is 
mingled  with  other  stock." 

'  Respecting  the  limitation  of  a  carrier^s  liability  by  contract,  see  Missouri  Pac.  Ry. 
Co.  V.  Harris,  (Tex.)  2  S.  W.  Rep.  674,  and  note.  fcJee,  also,  Marr  v.  VVeateru  Union  Tel. 
Co.,  CTenn.)  3  S.  W.  Rep.  496,  and  note. 
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The  statutes  of  this  state  provide  that  "railroad  companies,  and  other  com- 
iznon  carriers  of  goods,  wares,  and  merchandise  for  hire,  within  tills  state,  on 
land,  or  in  boats  or  vessels  on  the  waters  entirely  within  the  body  of  this  state, 
shall  not  limit  or  restrict  their  liability,  as  it  exists  at  common  law,  by  any 
geneml  or  special  notice,  or  by  inserting  exceptions  in  the  bill  of  lading  or 
memorandum  given  upon  the  receipt  of  the  goods  for  transportation,  or  in 
any  otJur  manner  whatei)er,  and  no  special  agreement  made  in  cojitraven- 
Hon  of  the  foregoing  provisions  of  this  article  shall  be  valid.**  Rev.  St. 
art.  278.  That  railroads  are  common  carriers  is  determined  by  the  consti tu- 
ition and  laws  of  this  state,  as  well  as  by  the  nature  of  the  business  in  which 
they  are  engaged,  is  not  an  open  question ;  and  their  duties,  obligations,  and 
liabilities,  resulting  from  this  public  character,  attach,  when  animals  are  ten- 
dered or  received  for  transportation,  as  fully  as  they  do  in  reference  to  other 
classes  of  property  tendered  or  received  for  transportation.  As  has  been  cor- 
rectly said:  "The  law  has  introduced  by  implication,  into  every  contract  for 
the  carriage  of  goods,  an  exception  to  the  carrier's  liability,  in  cases  where 
Ihe  loss  to  them,  while  in  his  charge,  has  been  occasioned  by  the  act  of  God  or 
of  the  public  enemy,  or  by  their  own  decay  from  an  inherent  infirmity,  or  by 
the  fault  of  the  owner  himself.  So  it  has,  from  the  necessity  and  justice  of 
the  case,  introduced  an  exception  in  favor  of  the  carrier  of  live-stock,  of  ac- 
<;ountability  for  its  loss  or  injury  resulting  from  its  own  uncontrollable,  vic- 
ious propensities,  and  the  damages  Incident  to  its  carriage  from  its  inherent 
natural  cliaracter."  Hutch.  Carr.  222.  Under  the  statute  of  this  state,  a  rail- 
way company  must  receive  and  transport  live  animals  as  other  property,  and, 
after  receiving,  it  becomes  an  insurer  of  them,  as  in  the  case  of  other  property 
whioh  it  is  bound  to  transport,  against  loss  from  any  cause  except  the  act  of 
'God,  or  of  the  public  enemy,  the  act  of  the  owner,  vicious  propensities,  or  in- 
herent character,  or.  as  it  is  sometimes  termed,  the  "proper  vice"  of  the  ani- 
mals. 

This  is  the  liability  imposed  upon  the  common  carrier  by  the  common  law, 
.and  the  statute  declares  that  the  "liabilities  of  carriei-s  in  this  state  shall  be 
tbe  same  as  prescribed  by  the  common  law."  Rev.  St.  art.  277.  Such  being 
"their  liability  as  it  exists  at  common  law,"  the  declaration  of  the  statute  that 
"they  "shall  not  limit  or  restrict  their  liability,  as  it  exists  at  common  law,  in 
any  manner  whatever, "  and  that  "no  special  agreement  made  in  contravention 
of  the  foregoing  provisions  of  this  aiticle  shall  be  valid, "  deprives  such  carriers 
•of  the  right  to  limit  their  liability  by  contract,  even  as  to  matters  in  reference  to 
which  they  might  legally  contract  under  the  common  law.  The  coinraon-law 
duties  and  liabilities,  and  not  those  duties  and  liabilities  as  they  may  be  Stffected 
by  contracts  lawful  under  the  common  law,  are  the  duties  and  liabilities  of  com- 
mon carriers  under  the  statutes  of  this  stajte,  and  they  cannot  be  restricted  or 
limited  by  any  contract  or  agreement  whatever,  in  cases  to  which  the  statute  is 
af^licable.  The  rule  may  seem  a  harsh  one,  but,  be  that  as  it  may,  the  legis- 
lature of  this  state  has  established  it,  and  courts  have  no  power  or  right  to 
refuse  to  enforce  it,  or  to  place  a  construction  on  the  statute  which  its  lan- 
guage does  not  authorise.  The  duties  and  liabilities  imposed  upon  common 
•carriers  are  inseverable.  A  failure  of  duty  resulting  in  loss  to  the  shipper 
fixes  liability;  and  if,  by  contract,  duties  imposed  by  the  common  law  may 
be  dispensed  with,  then  a  restriction  or  limitation  of  the  common-law  liability 
would  necessarily  follow  to  the  extent  to  which  duty  existing  without  con- 
tract might  be  dispensed  with  by  it.  Railway  Co.  v.  HaiTis,  2  S.  W.  Rep. 
4^74.  The  carriage,  in  this  case,  was  wholly  within  this  state,  and  the  statute 
la  directly  applicable  to  it.  The  special  contract,  in  so  far  as  we  have  given 
in  substance  its  terms,  was  invalid,  and  therefore  cannot  shield  the  appellant 
from  any  liability  that  would  have  existed  had  it  not  been  made. 

The  contract  further  provides  as  follows:  "It  is  further  hereby  and  herein 
expressly  provided  and  mutually  agieed  that  no  suit  Oji,'.  ap|ion  against  this 
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company,  for  recovery  of  any  dlaim  by  yirtue  of  this  oontraet,  shall  be  sns- 
tained  in  any  court  of  law  or  chancery,  unless  sueh  suit  or  action  shall  be  com- 
nienced  within  40  days  next  after  the  damage  shall  ocour;  and  should  any 
suit  or  action  be  commenced  against  this  company,  after  the  expiration  of  tlie 
aloresaid  40  days,  the  lapse  of  lime  shall  be  taken  and  deemed  conclusive  evi* 
denne  against  the  validity  of  such  claim,  any  statute  of  limitation  to  the  con- 
trary notwithstanding."  If  this  clause  of  the  contract,  within  the  meaning 
of  the  statute,  does  not  limit  or  restrict  the  liability  of  the  carrier  as  it  exists 
at  common  law,  it  must  determine  the  right  of  the  shipper  to  maintain  this 
action,  unless  it  contravenes  some  rule  founded  on  public  policy.  By  **liabil-- 
ity,  as  it  exists  at  common  law,"  we  understand  to  be  meant  such  state  and 
degree  of  legal  responsibility  as  the  common  law  fixes  upon  the  carrier  under 
a  given  state  of  f^ts.  The  word  ** limit"  ordinarily  means  to  fix  the  extent 
of  tiie  subject  to  which  it  is  applied,  rather  than  to  fix  the  duration  of  time 
\vithin  which  a  right,  growing  out  of  the  subject,  may  be  enforced;  and,  a» 
used  in  the  statute,  may  mean  no  more  than  that  the  carrier  shall  not  relieve 
himself  by  contract  from  obligation  to  make  such  full  compensation  for  breach 
of  duty  as  tlie  common  law  would  impose  under  the  facts  in  the  given  case^ 
The  word,  however,  ordinarily  has  much  the  same  signification  as  the  word 
"restrict;"  but  the  inference,  arising  from  the  use  of  both  words  in  connee- 
tion  and  in  relation  to  the  same  subject,  is  that  they  were  not  used  as  exact 
equivalents.  The  word  "restrict"  means  "to  restrain  within  bounds;"  and». 
as  used  in  the  statute  in  connection  with  the  carrier's  liability  before  declared., 
was  evidently  used  to  prohibit  the  carrier  from  so  contracting  as  to  make  hie 
liability  to  depend  on  facts  other  than  such  as  would  fix  liability  under  the  set- 
tled rules  of  the  common  law.  In  case  of  contract,  the  facts  made  necessary 
by  it  to  the  existence  of  legal  obligation  become  restraints  or  restrictions  on* 
legal  liability  if,  in  the  absence  of  contract,  liability,  under  the  settled  rules  of 
the  common  law,  would  be  fixed  by  the  existence  of  facts  other  than  made- 
requisite  to  liability  by  the  conti*act.  The  statute  fixes  the  boundaries  of  tact 
which  will  impose  liability  on  the  carrier,  by  making  it  to  depend  on  the  facts 
sutiicient  to  create  it  under  the  rules  of  the  common  law;  and  a  contract 
which,  if  given  effect,  would  defeat  liabilities  thus  arising,  would  be  invalid. 
A  contract,  however,  which  does  not  in  any  way,  if  given  effect,  defeat  the 
complete  vestiture  of  the  rights  to  recover  from  a  common  carrier  for  a  breacb^ 
of  duty  that  at  common  law  would  give  it,  does  not  operate  as  a  restriotioa 
on  the  common-law  liability  of  the  carrier,  even  though  it  may  require  the  as- 
sertion of  that  right  by  action  at  an  earlier  period  than  would  be  necessary  ta 
defeat  it  through  the  operation  of  the  ordinary  statutes  of  limitation. 

In  the  case  before  us,  so  much  of  the  contract  as  sought  to  limit  or  restrict 
the  liability  of  the  carrier  as  it  exists  at  common  law  being  invalid,  the  lia- 
bility of  the  carrier  was  fixed,  and,  under  the  terms  of  the  contract,  the  ship- 
per  might  have  enforced  it  by  action  at  any  time  within  40  days  after  he  sus* 
tained  injury.  The  statutes  of  this  state  only  forbidding  such  contracts  as 
would  limit  or  restrict  the  common-law  liability  of  carriers,  we  see  no  reason 
why  contracts  executed  upon  sufficient  consideration,  and  reasonable  in  char- 
acter, looking  only  to  the  time  within  which  such  liability  may  be  enforced, 
should  not  be  held  valid.  There  is  no  rule  of  the  common  law  which  forbids 
sucli  contracts.  In  England,  and  in  many  of  the  states  of  this  Union,  ia 
which  there  are  not  statutes  forbidding  the  making  of  contracts  limiting  or 
restricting  the  carrier's  common-law  liability,  it  has  been  held  that  even  con- 
tracts having  such  effect  were  valid  if  reasonable  in  character.  Under  the 
statutes  of  this  state  such  contracts,  whether  reasonable  or  not,  can  have  no 
standing;  for  the  simple  reason  that  the  common-law  liability  of  the  carrier,, 
and  not  the  liability  as  the  carrier  might  fix  it  by  contract  under  the  common 
law,  is  by  the  statutes  of  this  state  imposed  on  the  carrier.  The  classes  of 
ciistrs  to  which  we  have  referred*  illustrate,  however,  the  fact  tlmt,  in  the  ab- 
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sence  of  statutory  prohibition,  carriers  may  make  contraots  reasoBaUe  in  their 
nature.  It  has  been  held  in  many  casee  that  a  carrier  may  make  a  contract 
which  will  relieve  htm  from  liability  for  loss  or  injury  to  property  received 
for  transportation,  unless  claim  be  made  within  a  named  period  after  the  loss 
occurred.  Express  Co,  v.  Caldtoell,  21  Wall.  264;  Dawson  v.  Railvxiy  Co^ 
76  Mo.  516;  Express  Co.  v.  HunnUratt,  54  Miss.  566;  Esoprese  Co.  v.  Harrikt 
51  Ind.  127;  Westoott  v.  Fargo,  61  N.  1! .  551. 

In  these  eases  the  periods  within  which  claim  was  required  ran  from  five  to 
sixty  days,  and,  under  the  facts  of  the  cases,  the  periods  were  deemed  reason- 
able. It  has  been  held  in  many  cases  in  which  contracts  had  been  made  be- 
tween persons  other  than  carrier  and  shipper,  by  which  a  period  shorter  than 
thai  prescribed  by  the  statutes  of  limitation  had  been  fixed  within  which  ac- 
tions musi  be  brought  or  the  right  to  do  so  be  barred,  were  va  \  id.  Riddlesbarger 
v.  Ifmirance  Co.,  7  Wall.  389;  Insurance  Co.  v.  XaCroia;,  35  Tex.  249;  Wood, 
Lim.  80;  Greenhood,  Pub.  Pol.  505.  In  the  notes  given  by  those  elementary 
writers  cases  are  fully  cited.  The  unequal  position  of  the  carrier  and  the 
shipper,  and  the  public  nature  of  the  carrier's  business,  furnish  the  grounds 
on  which  their  right  to  contract  as  to  them  seems  proper,  in  the  absence  of  a 
statute  regulating  the  matter,  ought  to  be  denied,  and  the  only  grounds  on 
which  the  reasonableness  of  their  contracts  ought  to  be  inquired  into.  As 
the  statutes  of  this  state  do  not  forbid  the  making  of  contracts  prescribing  a 
time  iif ter  which  a  fixed  liability  shall  not  be  enforced  by  action,  it  seems  to 
us  that  the  only  inquiry  which  can  be  made,  in  reference  to  such  contracts, 
when  executed  upon  suthcient  consideration,  is,  are  they  reasonable?  Tlie  in- 
juries complained  of  occurred  on  May  3  or  4>  1884,  and  this  action  was  not  in- 
stituted until  eleventh  November  following.  The  run  from  Navasota  to  Lam- 
pasas required  less  than  12  hours.  The  plaintiff  resided  at  and  reached  Lam- 
pasas on  the  evening  of  the  fourth  of  May,  1884,  and  had  means  promptly  to 
ascertain  the  extent  of  the  injury,  and  no  reason  is  shown  why  the  action  was 
not  sooner  brought.  The  defendant  pleaded  the  failure  to  bring  the  action 
within  the  time  prescribed  by  the  contract  as  a  bar  to  the  action,  and  the  suf- 
ficiency of  this  defense  was  qnestioned  by  a  demurrer,  which  the  court  over- 
ruled.  This  would  indicate  that  the  court  was  of  the  opinion  that  the  an- 
swer set  up  a  good  defense,  and  that  the  time  within  which  the  contract 
required  the  action  to  be  brought  was  reasonable.  It  seems  to  us,  under 
the  facts  of  this  case,  that  these  conclusions  were  correct.  The  court  was 
asked  to  give  an  instruction  as  to  the  effect  of  the  failure  of  the  plaintiff  to 
institute  an  action  within  the  time  prescribed  by  the  contract,  and  this  was 
refused,  notwithstanding  the  court  had  failed  to  give  any  charge  bearing  on 
that  defense. 

We  are  of  the  opinion  that  a  charge  should  have  been  given  upon  that  sub- 
ject, and  for  the  failure  of  the  court  to  do  so  its  judgment  will  be  reversed,  and 
the  cause  remanded. 


Richards  v.  Smitb  and  another. 

(Buprem/t  Court  qf  Texas.    April  12, 1887.) 

LiMiTAnom  OF  Agtioms— Adykbss  PosBiiBiON— ExcjLiTSivx  Poflssasion. 

The  mere  placing  of  nils  for  a  fenoa  n^n  land  is  not  sufficient  evidence  of  pos- 
session to  establish  an  adverse  claim.  The  possession  necessary  in  such  cases  luu^t 
be  adverse  to  the  claim  of  all  others,  and  accompanied  by  an  actual  possession  ex- 
clusive in  its  character. 

New  TaiAL— Newlt-Discovbbsd  Eyinsirox. 

A  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence  will  not  be 
granted  where  it  appears  that  the  evidence  relied  on  is  to  be  given  by  the  party 
making  the  motion,  who  was  present  at  the  trial,  and  heard  the  witnesses  in  the 
case,  but  did  not  oner  to  testify  in  rebuttal  or  explanation  of  their  statements.  QIC 
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8.  Sahb^Dub  Diliosnob. 

A  motion  for  a  new  trial  on  the  ground  of  newly-disooyered  evidence  will  not  be 
granted  where  it  appears  that  the  evidence  relied  on  is  that  of  the  wife  of  the  party 
making  the  motion,  who  came  to  the  place  of  trial  for  the  i>urpo8e  of  testifying,  but 
was  unable  to  take  tlie  stand  on  account  of  illness,  it  appearing  that  no  poatpone- 
ment  on  account  of  her  illness  was  asked  for,  and  no  effort  made  to  take  her  teati- 
mony  in  any  of  the  modes  provided  by  law. 

Appeal  from  Travis  county. 

Walton,  Hill  d-  Waltoii,  for  appellant.    Carleton  d-  Morris^  for  appellees. 

Statton,  J.  This  action  was  brought  by  Joel  P.  Smith,  as  we  learn  from 
the  conclusions  of  fact  found  by  the  judge  who  tried  the  case,  on  February 
11,  1885,  against  B.  H.  Kirby  and  Samuel  Richards,  to  partition  one-third  of 
a  league  of  land,  in  which  the  plaintiff  asserted  the  title  to  three-fourths,  and 
alleged  title  to  the  residue  to  be  in  the  defendant  Kirby.  It  was  alleged  that 
Richards  daimed  some  interest  in  the  land  which  was  alleged  to  be  unknown 
to  the  plaintiff.  The  land  was  alleged  to  be  and  was  in  Llano  county,  and  the 
defendant  Richards  was  allied  to  be  a  resident  of  Blanco  county,  and  the 
defendant  Kirby  a  resident  of  Travis  county.  The  prayer  was  for  adjudica- 
tion of  the  rights  of  the  respective  parties  and  for  partition.  The  defendant 
Richards  interposed  a  plea  to  the  Jurisdiction  of  the  district  court  for  Travis 
county,  which,  however,  never  was  acted  upon.  On  June  4, 1885,  the  plain- 
ti  if  dismissed  as  to  the  defendant  Kirby,  who  at  the  same  time  became  a  party 
plaintiff.  On  the  same  day  the  plaintiff  and  Kirby  filed  an  amended  petition 
hanng  all  the  essentials  of  a  petition  in  an  action  of  trespass  to  try  title.  The 
defendant  Richards  pleaded  not  guilty,  and  set  up  title  in  himself  to  785  acres 
of  the  tract,  including  its  west  end.  He  also  pleaded  limitation  bari^  on  five 
years'  possession,  under  a  tax  deed  dated  June  6, 1879,  which  it  is  not  claimed 
was  sufficient  to  pass  title,  but  was  a  deed  sufficient  to  furnish  the  basis  for 
limitation  pleaded.  This  deed  was  properly  recorded  on  June  22,  1879;  and 
tiixes  on  the  land  claimed  under  it  for  the  year  1879,  and  the  five  succeeding 
yeaivs,  were  paid  by  appellant.  The  defendant  Richards,  in  the  fall  of  1879, 
began  preparations  for  inclosing  a  pasture  which  was  to  include  about  25 
acres  of  the  land  covered  by  the  tax  deed,  and  other  land  not  on  the  sam«  sur- 
vey. With  a  view  to  this,  in  that  year  some  rails  were  put  on  the  land  in 
controversy,  but  no  fence  was  erected  during  that  year,  nor  does  it  appear 
that  any  act  was  done  indicating  clearly  an  intention  to  Inclose  any  specific 
part  of  the  land  in  controversy  so  as  to  exercise  an  exclusive  control  of  it. 
The  evidence  for  the  defendant  tends  to  show  that  he  inclosed  about  25  acres 
of  the  land  in  controversy  as  early  as  May,  1880,  and  that,  from  the  time  of 
such  inclosure,  he  had  exclusive  possession.  The  evidence  for  the  plaintiff 
tends  to  show  that  no  part  of  the  land  in  controversy  was  inclosed  until  the 
latter  part  of  the  summer  of  1880;  but  one  witness  stated  that  the  inclosure 
was  completed  in  June  or  July  of  that  year.  The  court  found  that  limitation 
ran  until  the  filing  of  the  amended  petition  on  June  4,  1880,  but  that  the  evi- 
dence was  not  sufficient  to  show  an  actual  possession  for  five  years  prior  to 
that  date. 

We  see  no  reason  to  doubt  the  sufficiency  of  the  original  petition  to  stop  the 
running  of  the  st^itutes  of  limitation  from  the  date  it  was  filed.  It  asserted 
title  in  the  plaintiff  and  the  defendant  Kirby  to  the  entire  tract,  and  sought 
an  adjudication  of  the  right.  It  was  not  shown  that,  five  years  before  the  p^ 
tltion  was  filed,  the  defendant  had  any  exclusive  possession  whatever.  The 
placing  of  rails  on  land,  no  further  act  being  shown,  is  not  sufficient  evidence 
of  such  possession.  It  may  indicate  an  intention  at  some  future  time  to  take 
an  exclusive  possession,  and  it  may  afford  some  evidence  of  an  intention  to 
claim  adversely;  but  an  intention  to  assert  an  advei-se  claim,  or  its  actual  as- 
sertion, gives  no  light,  however  long  such  intention  to  assert  or  actual  asser- 
tion of  adverse  claim  may  continue,  unless  it  be  accompaided  with  exclusive 
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possession.  We  do  not  think  an  actual  inclosure,  by  fence  or  otherwise,  nec- 
essary In  all  cases  to  give  an  exclusive  possession. 

The  character  and  situation  of  the  land,  and  the  uses  to  which  it  is  adapted, 
and  may  be  and  is  actually  put,  must  be  considered  in  determining  whether 
an  occupation  is  exclusive  or  not.  To  give  title  by  limitation  there  must  be 
an  adverse  claim  and  exclusive  possession  or  occupation  of  the  thing  for  the 
length  of  time  and  under  the  circumstances  prescribed  by  the  statute.  The 
adverse  claim  may  be  manifested  by  facts  which  will  not  amount  to  an  ex- 
clusive possession,  while  an  exclusive  possession  may  be  such  as  to  be  suffi- 
cient evidence  of  an  adverse  claim.  The  placing  of  material  around  a  tract 
of  land  for  the  pui-pose  of  erecting  a  fence,  or  the  placing  of  material  on  hind 
to  erect  a  bouse,  would  be  evidence,  more  or  less  strong,  as  it  might  be  af- 
fected by  other  facts,  that  the  person  so  placing  material  asserted  a  claim  to 
be  the  owner  of  the  land,  and,  unexplained,  might  be  held  sufficient  evidence 
of  an  adverse  claim.  If,  in  addition  to  placing  material  around  a  tract  of 
land,  the  person  so  placing  it  should  commence  to  erect  a  fence  around  it» 
and  while  doing  so  should,  by  other  means  than  a  fence,  secure  to  himself, 
and  actually  have,  the  exclusive  possession  and  occupation  of  the  land.  It 
would  seem  that  limitation  would  run  from  the  time  the  exclusive  occupation 
began.  The  facta  must  clearly  show  the  adverse  claim,  and  from  its  nature, 
as  well  as  an  exclusive  possession,  of  which  an  inclosure  substantial  and  per- 
manent in  character,  accompanied  with  such  use  as  the  land  is  adapted  to,  is 
often  the  most  satisfactory  evidence. 

When  the  acts  done  upon  a  tract  of  land  are  such  as  to  give  unequivocal 
notice  to  all  persons  of  a  claim  to  it  adverse  to  the  claim  of  all  others,  and 
this  is  accompanied  by  an  actual  possession,  exclusive  in  its  character,  then 
limitation  will  run  in  favor  of  the  persons  so  asserting  adverse  claim,  and  en- 
joying an  exclusive  possession  from  the  time  such  exclusive  occupancy  began, 
whether  the  land  be  inclosed  or  not. 

In  the  case  before  us,  there  is  no  evidence  of  an  exclusive  possession  by  the 
appellant  for  a  period  continuing  for  five  years  before  the  institution  of  the 
suit.  If  limitation,  however,  was  not  suspended  until  the  filing  of  the 
amended  petition  on  June  4, 1880,  we  do  not  see  that  the  finding  of  the  court 
was  not  that  required  by  the  evidence.  There  was  no  pretense  of  an  exclu- 
sive possession  of  any  part  of  the  land  prior  to  the  time  the  fence  was  com- 
pleted around  about  25  acres,  and  the  conrt,  after  declaring  that  the  burden 
of  proving  the  facts  which  would  support  the  plea  of  limitation  rested  upon 
the  defendant,  found  that  **  the  testimony  as  to  the  date  of  the  completed  inclos- 
ure does  not  clearly  show  it  to  have  been  made  before  June  4, 1880,  and  five 
years'  possession,  such  as  required  by  statutes,  does  not  exist."  The  evidence 
offered  by  the  defendant  leaves  the  time  when  the  exclusive  possession  began 
uncertain,  while  that  offered  by  the  plaintiff  tends  strongly  to  fix  the  date  of  the 
inclosure  later  than  June  4,  1880.  Under  such  facts  the  finding  cannot  be 
disturbed. 

Witnesses  for  the  plaintiff,  who  showed  fiom  their  testimony  that  they  were 
familiar  with  the  land  in  controversy,  and  with  the  imprevements  placed  upon 
it  from  time  to  time  by  the  defendant  during  the  year  1880,  gave  testimony 
tending  strongly  to  show  that  no  land  was  inclosed  by  the  defendant,  on  the 
tract  in  controversy,  prior  to  June  4,  1880.  They  further  showed  that  they 
were  aware  that  the  defendant  inclosed  a  larger  part  of  the  tract  subsequently 
to  the  inclosiue  of  about  25  acres,  on  which  limitation  in  this  case  is  based. 
The  defendant  testified  in  the  case,  and,  so  far  as  the  record  shows,  heard  the 
evidence  of  the  witnesses  for  the  plaintiff;  but  he  did  not  propose  to  testify 
in  rebuttal  or  explanation  of  the  testimony  given  by  the  witnesses  for  the 
plaintiff.  He  now  uigos  that  the  court  erred  in  overruling  his  motion  for  a 
new  trial,  which  was  based  on  what  he  claims  to  be  evidence  of  the  nature  of 
newly-discovered  evidence.    This  evidence  consists  of  the  testimony  of  him^ 
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self  and  wife.  He  showed  by  his  motion  for  new  trial  that  upon  another  trial 
he  would  state  facts  which  would  teud  to  show  that  the  witnesses  for  the 
plaintilf  were  mistaken  as  to  the  time  when  the  first  inclosure  was  made,  and 
he  gave  as  a  reason  for  not  testifying  in  rebuttal  of  their  evidence  given  on 
the  trial  that  both  he  and  his  counsel  understood  the  witnesses  for  the  plain- 
tiff to  testify  as  to  the  time  when  a  second  inclosure  was  made  by  him  on  the 
land,  and  not  as  to  the  time  when  the  first  inclosure  was  completed  by  him. 
The  testimony  of  the  witnesses,  as  we  find  it  written  in  the  statement  of  facts 
in  plain  English  words,  left  no  ground  for  misunderstanding  their  evidence  if 
even  slight  attention  was  given  to  it.  They  both  spoke  of  the  first  imf)reve- 
ment  made  on  the  land,  and  one  of  them  testified  explicitly  that  the  last  and 
largest  pasture  was  built  after  his  removal  to  Hay^  ceunty,  which  was  in  the 
autumn  of  1880.  If  the  defendant  did  not  understand  the  evidence  of  these 
witnesses,  it  must  be  attributed  to  his  w^nt  of  ordinary  attention;  and  his 
failure  to  understand  it,  and  to  testify  in  rebuttal,  furnished  no  sufficient 
ground  for  a  new  trial. 

The  defendant,  who  lived  in  Blanco  county,  on  the  day  before  the  trial 
brought  his  wife  to  Austin  to  testify  in  the  case  in  his  behalf,  but  on  the  next 
day  she  was  so  affected  by  the  fatigue  of  the  journey  that  she  was  unable  to 
go  to  court  and  testify.  It  is  not  claimed  that  the  defendant  was  not  aware 
of  what  her  evidence  would  be,  and  it  does  not  appear  that  any  postponement 
of  the  cause  was  asked  on  account  of  her  inability  to  attend  court  and  testify, 
nor  that  any  effort  to  take  her  testimony  in  any  of  the  modes  provided  bylaw 
was  made.  A  new  trial  was  sought  to  enable  the  defendant  to  have  the  bene- 
fit of  the  testimony  of  his  wife  on  another  trial;  and  by  her  he  proposed  to 
prove  that  the  evidence  on  which  he  based  his  plea  of  limitation  was  com- 
pleted as  early  as  the  month  of  May,  1880.  This  evidence  was  not  shown  to 
have  been  discovered  after  the  trial,  and  the  inferences  from  the  record  are 
that  the  existence  of  the  evidence  was  well  known  before.  If,  under  such  a 
state  of  facts,  a  party  goes  to  trial  without  objection,  and  without  having  used 
the  means  the  law  places  in  his  hands  to  procure  evidence,  he  has  no  Just 
ground  for  complaint  if  a  motion  for  new  trial,  based  on  evidence  which  he 
might  have  had  by  the  exercise  of  ordinary  diligence,  is  refused. 

There  is  no  error  in  the  Judgment,  and  it  will  be  affirmed.    * 


Milton  v.  State.^ 

(Oowri  qf  Appeals  of  Texnt.    March  12,  1887.) 

1.  Rape— AssAUi/r  wzxb  Ivnaat  to  Raps— Evidence. 

A  conviction  for  aaeaalt  with  intent  to  rape  is  not  supported  by  evldenoe  show- 
ing an  attempt  to  rape  by  firaud. 

2.  SAMS—PROor  or  Fobob. 

Assault  with  intent  to  rape  can  only  be  established  by  proof  of  force,  or  atteuipted 
force,  and  not  by  proof  of  threats  or  fraud,  as  the  means  of  accomplishing  the  of- 
fense. But  an  attempt  to  commit  rape  may  be  committed  by  means  of  threats  or 
fraud,  and  the  use  of  chloroform  as  the  means  comes  within  the  meaning  of  fraud, 
and  cannot  be  construed  to  be  force. 

Appeal  from  district  court,  Navarro  county. 

This  conviction  was  for  an  assault  with  the  intent  to  rape  an  unmarried 
female,  and  the  penalty  assessed  i^ainst  the  appellant  was  a  term  of  five  years 
in  the  penitentiary.  Although  no  statement  of  the  facts  proved  upon 'the 
trial  is  essential  to  this  report,  it  is  not  improper  to  say  that  the  testimony 
tended  strongly  to  establish  the  fact  that  the  defendant  invaded  the  private 
room  of  his  intended  victim,  and  attempted  her  outrage  by  subjecting  her  to 

1  Reported  by  Messrs.  Jackson  &  Jackson,  official  r^orten  of  the  Texas  ooart  of  ap- 
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tlie  Nifluence  of  chlorofonn,  with  which  he  saturated  the  neck  of  her  night- 
dress. However,  his  hand,  coming  in  contact  with  her  face,  awakened  the 
pvosecutrix,  and  the  purpose  of  the  ravisher  was  frustrated. 

Bead,  Greer  db  Greer,  for  appellant.  Asst.  Atty.  Gen.  Davidson,  for  the 
State. 

WiLLSON,  J.  The  charge  in  the  indictment  is  an  assault  w^ith  intent  to 
commit  rape  by  means  of  force  alone.  It  is  very  clearly  shown  by  the  evi- 
dence that  the  means  used  to  accomplish  the  intended  crime  was  fraud  and 
not  force.  It  was  by  means  of  the  use  of  chloroform  upon  the  sleeping  woman 
that  the  rape  was  attempted,  and  intended  to  be  accomplished.  Such  a  means 
comes  witiiin  the  meaning  of  '* fraud,"  as  defined  by  the  statute,  and  cannot 
be  construed  to  be  force.  Pen.  Code,  arts.  529-591.  The  court  in  its  change 
properly  limited  the  jury  to  a  considenation  of  the  offense  charged  in  the  in- 
dictment; that  is,  an  assault  with  intent  to  commit  rape  by  means  of  force. 
There  is  not  sufficient  evidence  to  warrant  a  conviction  for  the  offense  charged 
in  the  indictment;  and,  although  the  evidence  is  amply  sufficient  to  sustain  a 
<^nviction  for  the  offense  of  an  attempt  to  commit  rape  by  means  of  fraud, 
tins  eonviction  cannot  stand,  because  the  indictment  does  not  allege  such  of- 
fense. It  is  not  competent  to  indict  for  an  assault  with  intent  to  rape,  and 
<;onvict  upon  evidence  establishing  an  attempt  to  rape  hy  fraud.  An  assault 
with  intent  to  rape  can  only  be  established  by  proof  of  force,  or  attempted 
force.  This  offense  cannot  be  committed  by  means  of  threats  or  fraud. 
The  offense  of  an  attempt  to  commit  rape  may,  however,  be  committed  by  the 
4ise  of  such  means.    Bumey  v.  State,  21  Tex.  App.  565,  1  S.  W.  Bep.  458. 

Because  the  verdict  of  the  jury  is  contrary  to  the  charge  of  the  court,  and 
is  not  supported  by  the  evidence,  the  judgment  is  reversed,  and  the  cause  is 
demanded. 


HoMAK,  alias  Wjsnab,  v.  Statb.^ 
{Govart  of  AppeaU  of  Texat.    March  12,  1887.) 

<k>H8TITnTI0NAIi  LaW— RiOHT  TO   P]I0CSB9  FOB  WITIIBB8M. 

The  constitution  of  this  state  (Bill  of  Rights,  J  10)  guaranties  to  any  one  accnsed 
of  crime  the  right  to  have  compulsory  process  for  his  witnesses,  and  of  this  right 
it  is  not  in  the  power  of  the  legislature  to  deprive  him.  lb  so  far,  therefore,  as  the 
act  of  the  eighteenth  legislature,  *'  to  provide  for  the  payment  of  attached  witnesses 
in  felony  cases,"  deprives  a  defendant  of  his  right  to  an  attachment  for  his  absent 
witnesses,  that  act  ia  onoonstitntional  and  void. 

Appeal  from  district  court,  Tarrant  county. 

The  opinion  states  the  case.  The  conviction  was  for  bigamy,  and  the  pen- 
ality assessed  was  a  term  of  three  years  in  the  penitentiary. 

M.  D,  Priest  and  B.  G.  Johnson,  for  appellant.  Asst,  Atty.  Gen,  Davidson, 
loT  the  State. 

White,  F.  J.  This  appeal  is  from  a  judgment  of  conviction  for  bigamy. 
But  two  bills  of  exception  appear  of  record,  and  upon  these  the  errors  com- 
plained of  are  assigned.  These  bills  were  saved  to  rulings  of  the  court,  (1) 
in  refusing  defendant's  application  for  an  attachment  for  a  witness ;  and,  (2) 
the  order  of  the  court  overruling  defendant's  application  for  a  continuance. 
Appellant  was  indicted  September  17, 1886.  On  September  20, 1886,  he  made 
application  to  the  jndge  of  the  district  court,  then  in  session,  for  an  attach- 
ment for  one  J.  F.  Henderson,  of  Hood  county,  stating  in  his  affidavit  the 
facts  lie  expected  to  prove  by  said  witness,  and  which  facts  he  proposed  to  use 
in  connection  with  other  testimony  to  be  adduced  by  him  to  support  his  de- 

^  Repox!ted  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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fense  to  the  prosecution,  to-wit,  a  plea  of  insanity.  This  application  for  at- 
tachment was  refused  by  the  judge,  and,  as  he  states  in  his  explanation  to  the 
bill  of  exception,  for  the  reason  that  **it  did  not  appear  that  the  evidence  de- 
sired was  material. " 

In  the  second  section  of  an  act  entitled  "An  act  to  provide  for  the  payment 
of  the  expenses  of  attached  witnesses  in  felony  cases,"  (Gen.  Laws  Ibth  Leg. 
117,)  it  is  provided  that  "witness  fees  shall  be  allowed  to  such  state's  wit- 
nesses only  as  the  district  or  county  attorney  shall  state  in  writing  are  ma- 
terial for  the  state,  and  to  witnesses  for  defendant  after  he  has  made  affidavit 
that  the  testimony  is  material  to  his  defense,  stating  the  facts  which  are  ex- 
pected to  be  proved  by  the  witness,  which  certificate  and  affidavit  must  be 
made  at  the  time  of  procuring  tiie  attachment:  *  *  *  provided,  that  the 
judge  to  whom  an  application  for  attachment  is  made  may,  in  his  discretion^ 
grant  or  refuse  such  application,  when  presented  in  term  time.  No  attach- 
ment shall  be  issued  in  a  felony  case  until  the  state's  attorney  shall  have  first 
made  the  statement  in  writing,  or  the  defendant  shall  have  made  the  affidavit^ 
which  will  authorize  the  payment  of  the  witness  to  be  attached."  It  is  con- 
tended that  this  provision  prescribes  the  only  rule  and  practice  for  obtaining 
attachments  for  witnesses  during  the  term  of  court,  where  the  witness  resides 
out  of  the  county  of  the  prosecution,  and  that  it  is  a  matter  entirely  discretion- 
ary with  the  judge  to  grant  or  refuse  the  application. 

This  identical  question  was  before  this  court  in  Roddy's  CasCf  16  Tex.  App» 
502,  and  it  was  there  held  that  the  right  of  one  accused  of  crime  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his  favor  is  a  constitutional  guaranty 
of  which  it  is  not  in  the  power  of  the  legislature  to  deprive  him,  (Const.  Bill  of 
Rights,  §  10;)  that  the  exercise  of  this  right  is  regulated  by  arts.  488  and  489, 
Code  Crim.  Proc,  and  that  the  act  of  the  eighteenth  legislature  above  quoted 
does  not  and  cannot  repeal  those  articles;  that  the  object,  purpose,  and  consti- 
tutionality of  said  act  must  be  tested  by  its  title  as  to  the  subjects  legitimately 
contained  in  the  body  of  said  act,  (Const,  art.  3,  §  35;)  and  that,  the  object  a» 
expressed  in  the  title  being  simply  to  regulate  the  compensation  of  attached 
witnesses  in  felony  cases,  it  was  beyond  the  power  of  the  legislature  to  so  reg- 
ulate that  matter  as  to  deprive  the  accused  entirely  of  his  constitutional  right 
at  the  discretion  of  the  trial  judge.  In  so  far  as  it  went  to  that  extent,  said 
act  was  declared  unconstitutional  and  void. 

We  can  add  nothing  to  the  cogency  and  conclusiveness  of  Judge  Htmr's 
reasoning  in  Roddj^s  Case.  Tested  by  the  requirements  of  article  489,  Code 
Crim.  Proc.,  defendant's  application  for  the  attachment  for  his  witness  was 
substantially  sufficient,  and  the  process  should  not  have  been  denied  him.  Its 
denial  has  been  to  deprive  him  of  a  constitutional  as  well  as  statutory  right. 

The  second  error  complained  of,  viz.,  the  overruling  of  defendant's  motion 
for  new  trial,  it  is  unnecessary  to  discuss. 

Because  defendant  was  by  the  action  of  the  court  deprived  of  his  constitu- 
tional right  of  process  for  his  witness,  the  judgment  is  reversed,  and  the  cause 
remanded. 


Watson  t>.  Walker  and  another. 
(Supreme  Qnai  of  Texas.    April  19, 1887.) 

1.  OOWTRACTS— IlCTKRPRETATIOH. 

The  defendants  purchased  cotton  at  L.,  under  price  limits  designated  by  plaintiff, 
and  shipped  it  to  the  latter  at  H.,  it  being  orally  agreed  that  the  plaintirf  shoula 
report  tne  classification  of  the  cotton  at  H.,  if  there  was  any  falling  ofT  either  in 
grade  or  quality.  Held^  in  a  salt  to  recover  an  alleged  balance  of  an  account,  that 
the  stipulation  that  the  plaintiff  should  report  an^r  falling  off  in  weisht  or  grades, 
not  being  a  condition  precedent  to  the  plaintiff's  right  to  recover  under  the  agree- 
ment, and  it  not  being  stated  that  the  report  should  be  made  immediately,  or  witbin 
from  three  to  live  uays  after  classification,  that  time  was  not  of  the  essence  of  the 
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agreement,  and  that  it  waa  error  for  the  comrt  to  instruct  the  Jnry  to  the  eiTect  that 
the  plaintiff  con  Id  not  recover  if  he  did  not  make  the  reports  within  a  reasonable 
time,  and  if  such  failure  on  his  part  induced  the  defendants  to  continue  their  ship- 
ments to  him. 
2.  EviDBNCB— Relevawcy— Rbb  Inteb  Alias  Acta. 

Id  such  a  case,  evidence  of  one  of  the  defendants  that  liis  firm  had  had  dealings 
with  other  firms  in  H..  previous  to  their  dealings  with  plaintiff  and  that  the  former 
had  alwsys  reported  classifications  immediately,  or  from  four  to  five  days  after  clas- 
sification, held,  inadmissible. 

Appeal  from  Caldwell  county. 

Mix,  Storey  A  Storey^  for  appellant.  Stringfellow  ct  McNeah  for  ap- 
pellees. 

Gaikbs,  J.  Appellant  sued  appellees  in  the  court  below  to  recover  an  al- 
leged balance  due  upon  an  account.  Walker  &  Ck>.,  being  merchants  at 
Luling,  agreed  with  Watson,  who  was  doing  business  at  Houston,  that  they 
would  buy  cotton,  under  limits  as  to  price  to  be  designated  by  him,  and  ship 
the  same  to  him  at  his  place  of  business;  he  undertaking  to  pay  their  drafts 
for  the  cotton  so  bought,  less  the  freight  from  Luling  to  Houston.  \J\yon  its 
arrival  in  Houston,  he'was  to  pay  the  freight,  cause  it  to  be  weighed  and 
graded  according  to  the  classification  of  that  market,  and  was  to  account  for 
it  according  to  its  value  there;  that  is*  to  say,  that  if  it  should  be  worth  more 
in  Houston  than  it  cost  in  Luling,  with  the  freight  added,  appellees  were  to 
have  credit  for  the  difference;  but,  if  it  was  worth  less,  he  was  to  pay  them 
the  deficit.  It  was  also  agreed  that  appellant  was  to  report  the  Houston  classi- 
fication and  weights  to  appellees,  in  case  there  was  any  falling  off  either  in 
grade  or  quality.  Appellant  alleged  that  this  report  was  to  be  made  within 
a  reasonable  time  after  the  cotton  was  received,  but  appellees  averred  it  was 
to  be  done  immediately.  The  contract  was  by  parol,  and  this  is  the  only  sub- 
stantial difference  in  the  allegations  of  the  parties  as  to  its  terms. 

The  first  assignment  of  error  is  that  "the  court  erred  in  permitting  defend- 
ant J.  K.  Walker  to  testify  before  the  jury  that  defendants  had  contracts  with 
J.  H.  Blake  &  Co.  and  Inman  &  Co.,  of  Houston,  Texiis,  during  the  fail  of 
1882,  like  the  one  they  had  with  plaintiff,  and  that  they  had  no  trouble  with 
said  firms;  and  that  they  reported  on  weights  and  classifications  immediately, 
or  from  three  to  five  days  after  shipment. ''  The  plaintiff  testified  that  differ- 
ent shipments  arrived  at  tlie  same  time,  and  that  there  were  no  marks  on  the 
cotton  by  which  they  could  be  separated  from  each  other;  that  this  rendered 
it  impossible  to  make  a  report  of  tfie  different  invoices  or  lots  of  cotton  sepa- 
rately; and  that,  therefore,  he  had  to  hold  back  his  refiorts  until  all  the  lots  were 
classified  and  checdced  up,  which  was  in  February,  1883.  The  shipments  were 
made  from  September  to  Beoember,  1882,  inclusive.  It  is  to  be  presumed 
that  the  object  of  the  evidence  excepted  to  by  appellant  was  to  rebut  his  testi- 
mony as  above  set  out.  Under  the  circumstances,  it  may  be  that,  in  order  to 
prove  that  appellant  could  have  reported  promptly  the  classification  and 
weights  of  the  several  lots  of  cotton,  it  was  competent  *to  show  that  cotton 
shipped  to  other  parties  about  the  same  time,  and  marked  in  a  similar  man- 
ner»  was  promptly  classified,  weighed  and  reported;  but  no  reason  is  seen  why 
the  facts  of  such  reports  being  made  could  not  have  l)een  established  by  direct 
evidence  without  resorting  to  proof  of  the  facts  that  appellees  had  had  no 
trouble  with  these  other  jMurties.  So  much  of  the  evidence  was  improper,  and 
we  think  that  the  court  erred  in  not  excluding  it. 

Appellant  complains,  in  his  fourth  assignment,  that  the  court  erred  in 
charging  the  jury  as  follows:  "And  if  he  did  not  make  returns  of  the  classi- 
fication and  weights  as  determined  in  Houston,  and  the  losses,  within  a  rea- 
sonable time,  and  if  you  believe  the  failure  to  make  such  return  induced  the 
defendant  to  continue  his  shipment,  then  plaintiff  cannot  recover  for  said 
losses.''  It  wan  not  claimed  by  appellees  in  their  answer  that  the  stipulation 
.v.4s.w.no.9— 37 
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that  appellant  should  report  the  falling  off  in  the  weights  or  grades  of  the  cot- 
ton either  immediately  or  within  a  reasonable  time  W2is  made  by  the  contract 
a  condition  precedent  of  his  right  to  recover  under  the  agreement.  Nor  does 
it  appear  that  any  damage  resulted  to  them  from  appellant's  failure  to  make 
prompt  reports,  except  that  they  may  have  been  embarrassed  in  meeting  with 
evidence  the  case  made  by  him.  We  fail  to  see  that  if  they  had  been  notified* 
and  had  transferred  the  cotton  to  another  party,  they  would  have  been  in  any 
better  position.  Appellant  was  bound  to  account  to  them  for  the  value  of 
the  cotton  in  Houston.  It  could  have  yielded  them  no  more  in  the  hands  of 
other  parties.  The  question  is,  was  it  correctly  classiQed  and  weighed  at 
Luling?  If  so,  appellant  must  account  according  to  those  weights.  Appellees 
might  have  obvij^ted  this  embarrassment  by  stipulating  that,  if  reports  were 
not  made  in  a  certain  time,  appellant  should  lose  his  right  to  a  reclamation, 
thereby  making  time  of  the  essence  of  the  contract.  This  was  not  done,  and 
therefore  the  charge  complained  of  in  this  assignment  presented  a  false  issue 
to  the  jury,  and  is  a  material  error  for  which  the  judgment  must  be  reversed. 

The  other  questions  presented  by  the  assignments  will  probably  not  arise 
upon  another  trial,  and  need  not  be  considered. 

For  the  eiTor  pointed  out  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 


BowDOK  V.  GiLLETT  and  another. 

{Supreme  Cburt  of  Texas,    April  22,  1887.) 

Set-Off  and  Counter-Claim — Justices*  Coubtb — Jukiidiction. 

Under  Rey.  St.  Tex.  art.  316,  in  an  action  in  a  justice's  court,  to  which  a  coimter- 
claim  has  been  filed,  and  Judgment  rendered  in  the  whole  case,  and  an  appeal 
taken  to  a  district  court,  the  party  filing  the  counter-claim  will  not  be  allowed  in 
the  latter  court  to  enlarge  the  counter-claim,  by  adding  ite#s  of  damages  not  em- 
braced in  the  pleadings  in  the  Justice's  court,  wnicb  amounted  to  a  sum  greater  than 
the  Justice's  court  would  have  Jurisdiction  of. 

Appeal  from  Limestone  county. 

Kimble  dk  Smith,  for  appellant.    Burrow  <§  Kineaid,  for  appellees. 

Statton,  J.  This  action  was  brought  by  the  appellant  in  a  justice's  court 
on  a  note  for  $300,  executed  by  appellees,  on  which  a  payment  of  $100  had 
been  made.  Appellees  claimed  a  failure  of  consideration,  and  in  reconven- 
tion claimed  $400,  which  they  urged,  in  so  far  as  necessary,  in  satisfaction  of 
the  balance  on  the  note  sued  for,  and  for  the  residue  they  sought  a  judgment. 
The  note  was  given  to  reooTer  the  purchase  money  for  a  stodc  of  horses  sold 
by  the  appellant  to  the  appellees,  and  the  grounds  of  the  defense  set  up  were 
deceit  and  misrepresentations  made  by  appellant  in  regard  to  the  sale  by  him 
.  of  animals  out  of  the  stock,  and  the  death  of  animals  between  the  time  of  the 
purchase  and  a  former  period.  There  was  a  judgment  in  the  justice's  court 
in  tavor  of  the  appellant  for  $63,  from  which  an  appeal  to  the  district  court 
was  prosecuted.  In  the  district  court  the  defendants  enlarged  their  counter- 
claim by  adding  items  of  damages  not  embraced  in  the  pleadings  in  the  jus- 
tice's court,  which  amounted  to  a  sum  greater  than  the  justice's  court  would 
have  jurisdiction  of. 

It  is  urged  that  the  court  erred  in  allowing  this  counter-claim  to  be  set  up 
in  the  district  court  for  the  first  time,  and  we  are  of  the  opinion  that  this  was 
error.  The  statute  provides  that  "either  party  may  plead  any  new  matter  in 
the  county  court  which  wa^  not  presented  in  the  court  below,  but  no  new 
cause  shall  be  set  up  by  the  plaintiff,  nor  shall  any  set-olf  or  counter-claim  be 
set  up  by  the  defendant  which  was  not  pleaded  in  the  court  below. "  Bev.  St 
art.  316;  Curry  v.  Terrell,  1  W.  &  W.  Civil  Cas.  289;  Rush  v.  LUter,  2  W. 
Civil  Cas.  442;  Railway  Co.  v.  Melear,  Id.  457. 

The  additional  items  of  counter-claim  set  up  in  the  district  court  were  not 
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asserted  in  the  ]ast1ce'9  court,  and  shonid  not  have  been  permitted  in  the  dis- 
trict court.  The  pleadings  in  the  justice's  court,  and  in  the  district  court,  in 
so  far  as  they  set  up  a  failure  of  consideration  for  the  note,  were  sufficient, 
and,  if  sustained,  gave  a  good  defense  against  the  note  sued  upon  which  might 
be  urged  in  any  court.  The  counter-claims  set  up  in  the  Justice's  court,  and 
in  the  district  court,  on  which  relief  other  than  the  defeat  of  the  collection  of 
the  note  sued  on  was  asked,  each  exceeded  the  amount  of  which  the  justice's 
court  had  jurisdiction,  and  they  should  not  have  been  entertained.  Ifetoman 
V.  McCtaiom,  1  W.  &  W.  Civil  Gas.  27a-275.  If  the  appellees  desired  re- 
lief on  their  claims,  they  should  have  brought  suit  thei-eon  in  some  court 
having  jurisdiction  of  the  amount  claimed.  How  far  the  counter-claim  set 
up  in  the  district  court  for  the  first  time  may  have  influenced  the  verdict  of 
the  jury  it  is  impossible  to  tell. 

For  the  error  mentioned,  the  judgment  will  be  reversed,  and  the  cause  re* 
manded. 


Balding  v,  Statx.^ 
(Oowrt  f^  Appeali  of  SHnxu.    March  0, 1887.) 

1.  Assault  and  BATrsBY— Aoobavatsd  Asbault— Indictmsiit. 

Indictment  for  assault  with  intent  to  murder  will  anthorize  a  conviction  for  a  _ 
vated  asMolt,  notwithstanding  it  alleges  no  droamstanoe  of  aggravation.    Hubt, 
J.,  dissents. 

2.  SCHOOL»— ArTHOSITT  or  TSACHBB. 

Moderate  restraint  and  correction  of  a  pupil  by  his  teacher  la  not  an  offense,  bat 
is  authorized  by  law ;  and  it  seems  that  the  authority  of  a  teacher  is  not  limited  to 
the  time  the  pupil  is  at  the  school-room,  or  under  the  actual  control  of  the  teacher. 
S.  Jury— CoMPmBWOT— Bias. 

On  the  voir  dire  of  a  juror  he  said  that  he  heard  a  person  in  whom  he  had  confi- 
dence make  a  statement  of  the  case  upon  hearsay,  and  that  thereupon  he  (the 
juror)  formed  an  opinion,  provided  the  statement  was  true,  but  had  formed  no 
conclusion  as  to  whether  or  not  it  was  true.    Held  not  a  disqualifying  conclusion. 
4.  Samb— Harmless  Error. 

That  the  trial  court  erroneously  overruled  a  good  challenge  for  cause  to  an  un- 
qualified juror,  and  required  the  defense  to  exhaust  a  peremptory  challenge  on  him, 
&  not  reversible  error,  when  it  does  not  appear  that  any  objectionable  juror  was 
forced  upon  the  defendant 

Appeal  from  district  court,  De  Witt  county. 

The  indictment  charged  an  assault  to  murder  Alexander  Murphree.  The 
conviction  was  for  aggravated  assault,  and  the  penalty  imposed  was  a  fine  of 
$25,  and  80  days  in  the  county  jail. 

It  appears  from  the  testimony  that  the  injured  party  was  a  teacher  in  the 
public  schools  of  De  Witt  county;  that  the  appellant,  who  was  13  years  old, 
was  one  of  his  pupils;  that  on  Monday  of  the  week  the  teacher  assigned  to 
his  class  in  arithmetic  two  examples  to  be  worked  at  home  over  night,  and  re- 
turned next  morning;  that  all  the  members  of  the  class  save  defendant  worked 
the  examples.  Defendant  said  that  he  did  not  want  to  work  examples  at 
home.  The  teacher  then  assigned  him  two  other  examples  to  be  worked  over 
night,  and  returned  next  day,  and  warned  him  that  a  whipping  would  be  the 
penalty  of  non-compliance.  When  the  examples  were  called  for  the  next  day» 
the  defendant  said  that  he  would  work  them  in  school  if  allowed  to,  but  would 
not  work  them  at  home,  giving  no  excuse  for  his  contumacy.  The  teacher 
undertook  to  chastise  the  defendant,  and  struck  him  one  blow  with  a  switch, 
when  the  defendant  drew  a  butcher  knife,  and  stabbed  the  teacher  under  the 
shoulder  blade,  and  in  the  thigh. 

Fly  db  DafMaon,  for  the  appellant.     Walter  Weaver,  for  the  State. 

1  Reported  by  Messrs.  Jackson  A  Jackson,  olBcial  reporters  of  the  Texas  oourt  of  ap- 
peals. 
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W1LL8ON,  J.  An  unbroken  line  of  decisiona  in  this  state  hold  that,  undei 
an  indictment  charging  ain  assault  with  intent  to  murder,  a  conviction  may 
be  had  for  an  aggravated  assault,  although  no  drcumstanoe  of  aggravation  is 
alleged  in  the  indictment.  In  Davis  v.  8tatey  20  Tex.  App.  302,  we  gaveour 
views  at  length  upon  this  question,  citing  the  authorities  in  support  of  the 
same.  We  adhere  to  the  opinion  there  expressed,  and  so  often  announced  in 
other  cases,  both  by  our  supreme  court  and  this  court.  The  law  confides  to 
teachers  a  discretionary  power  in  the  infliction  of  punishment  upon  their 
pupils,  and  will  not  hold  them  responsible  unless  the  punishment  inflicted  be 
excessive,  or  be  inflicted  merely  to  gratify  their  own  evil  passions.  Moderate 
restraint  and  correction  by  a  teacher  of  a  pupil  is  not  an  offense,  but  is  au- 
thorized by  the  law.  Penal  Code,  art.  490;  Dowien  v.  Utate^  14  Tex.  App.  61; 
Stanfleld  v.  State,  43  Tex.  167 ;  2  Bish.  Grim.  Law,  §§  880, 881, 886;  1  Whart. 
Grim.  Law,  §  632. 

Teachers  have  the  right,  the  same  as  parents,  to  prescribe  reasonable  rules 
for  the  government  of  children  under  their  charge,  and  to  enforce,  by  moder- 
ate restraint  and  correction,  obedience  to  such  rules.  This  authority  of  a 
teacher  over  his  pupils  is  not,  in  our  opinion,  necessarily  limited  to  the  time 
when  the  pupils  are  at  the  school-room,  or  under  the  actual  control  of  the 
teacher.  Such  anthority  extends,  we  think,  to  the  prescribing  and  enforce- 
ment of  reasonable  rules  and  requirements,  even  while  the  pupils  are  at  their 
homes.  We  find  no  material  error  in  the  charge  of  the  couit.  We  think  it 
correctly  and  fully  explains  the  law  of  the  case,  and  there  was  no  error  in 
refusing  the  special  instructions  requested  by  the  defendant. 

As  to  the  objection  to  the  proposed  Juror  Burns,  we  are  of  opinion  that  the 
court  did  not  err  in  holding  him  to  be  competent.  The  character  of  the  opin- 
ion which  said  Burns  entertained  of  the  guilt  or  innocence  of  the  defendant  is 
not  such  as  disqualifies.  Rothschild  v.  State,  7  Tex.  App.  519.  Moreover,  it  is 
not  shown  that  any  juror  objectionable  to  the  defendant  was  forced  upon  him. 
Log  gins  v.  State,  12  Tex.  App.  65.  As  to  the  teacher's  testimony  with  refer- 
ence to  the  custom  of  requiring  pupils  to  study  at  other  times  than  during 
sdiool  hours,  we  are  of  the  opinion  that  it  was  immaterial,  and,  even  if  inad- 
missible, which  we  do  not  concede,  it  could  not  have  affected  the  result,  and 
was  harmless  to  the  defendant. 

We  find  no  error  in  this  conviction,  and  the  judgment  is  affirmed. 

Hurt,  J.,  dissents  from  that  portion  of  this  opinion  which  holds  that  un- 
der an  indictment  for  an  assault  with  intent  to  murder,  in  the  usual  form,  a 
conviction  may  be  had  for  an  aggravated  assault.  He  is  of  the  opinion  that 
the  authorities  in  support  of  this  doctrine  are  incorrect,  and  should  be  over- 
ruled. 


Bond  v.  State.* 
{Court  of  Appeals  of  Texas.    March  9,  1887.) 

LabOBNY— lHBTaUCTI0N9. 

It  is  an  invariable  rule  of  practice  in  this  state  that  the  charge  of  the  court  must 
respond  to  erery  issue  raised  by  the  evidence.  Purchase  is  a  valid  defense  to  lar- 
ceny, and,  if  such  defense  is  supported  by  evidence,  It  is  the  right  of  the  accused  to 
have  that  question  of  fact  submitted  to  ue  jury. 

Appeal  from  district  court,  Gonzales  county. 

This  conviction  was  for  the  burglary,  by  fiorce,  of  the  outhouse  of  W.  N. 
and  H.  P.  Bond,  with  intt'nt  to  steal  therefrom  15  bushels  of  shelled  oats.  A 
term  of  two  years  in  the  penitentiary  was  the  penalty  assessed.  For  all  prac- 
tical purposes,  the  opinion  sufficiently  states  the  case. 

1  Reported  by  Messrs.  Jackson  A  Jackson,  official  reporten  of  the  Texas  oonrt  of  m- 

peals.  Digitized  by  V^OOglC 
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Fly  c6  Ikwidsofif  for  appellant.     Walter  W&aver,  for  the  State. 

White,  P.  J.  When  the  oate  alleged  to  have  been  stolen  were  found  in 
defendant's  crib,  defendant  told  the  searching  partj  that  he  had  bought  the 
oats  from  one  Jim  Bond,  Kemp  Bond,  and  Charles  T.  Rather;  that,  in  the 
months  of  August  and  September  Just  preceding  the  alleged  burglary,  (Octo- 
ber 1st,)  Jim  Bond  had  purchased  as  much  as  11  bushels  of  oats  of  Bather, 
most  of  which  he  let  appellant  have.  On  this  state  of  facts  there  were  clearly 
two  theories, — ^for  the  state,  that  the  oats  found  were  taken  from  the  burglar- 
ized premises;  for  the  defense,  thiit  defendant  had  purchased  them.  The 
only  defense  relied- upon,  as  we  read  the  evidence,  was  a  purchase.  This 
theory  was  not  directly  submitted  as  part  of  the  case  in  the  chai'ge  of  the  court 
to  the  jury.  It  is  true  that  the  court  properly  instructed  the  jury  with  re- 
gard to  explanations  made  by  a  defendant  when  found  in  possession  of  prop- 
erty recently  stolen,  (Hernandez  v.  State,  18  Tex.  App.  134;  Windham  v. 
State,  19  Tex.  App.  413;)  but  the  defendant  denied  that  the  property  was 
stolen,  and,  on  the  contrary,  positively  claimed  to  have  purchased  it.  It  is  a 
well-settled  rule  in  criminal  practice  that  "a  defendant  is  entitled  to  have  a  dis- 
tinct and  affirmative  presentation  to  the  jury  by  the  charge  of  the  court  of  the 
issues  which  arise  upon  the  evidence,  to  the  end  that  the  jury  shall  not  ignore 
his  defenses,  but  may  be  guided  to  the  proper  verdict  if  they  find  his  evidence 
true;  and,  however  improbable  his  evidence  may  seem  to  the  trial  oourt,  it  is 
his  right  to  have  its  truth  or  falsity  determined  by  the  jury,  without  being 
forestalled  by  the  court.''  White  v.  State,  18  Tex.  App.  57;  Irvine  v.  State, 
20  Tex.  App.  13;  Herron  v.  State,  Id.  2d6. 

Because  the  charge  of  the  court  failed  to  present  the  law  pertinent  to  the 
only  defense  relied  upon  by  appellant  on  his  trial  in  the  lower  oourt,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 


Shuler  e.  State.' 
{Oauri  ofAppedU  of  Texas.    March  9,  1887.) 

BURGLABY— InSTBUCTION. 

The  defense  interposed  on  a  trial  for  bnrglary  and  larceny  was  that  the  appel- 
lant'8  co-defendant,  in  appellant's  presence,  claimed  to  have  purchased  the  alleged 
stolen  propoty.  There  oeinff  evidence  to  support  the  co-defendant's  claim  of  par- 
chase,  the  trial  ooart  should  have  charged  botn  the  law  of  opportone  explanation 
of  the  possession  of  recently  stolen  property  and  of  the  defense  of  purchase. 

Appeal  from  district  court,  Gonzales  county. 

This  is  a  companion  case  to  that  of  Band  v.  State,  ante,  580,  the  indict- 
ment impleading  Bond  and  appellant  jointly  for  the  same  offense.  A  term  of 
two  years  in  the  penitentiary  was  the  penalty  assessed. 

Ponton  db  Fly,  for  appellant.     Wtilter  Weaver,  for  the  State. 

Whits,  P.  J.  This  is  a  companion  case  to  Bond  v.  State,  ante,  580,  (just 
decided,)  both  appellants  haying  been  jointly  indicted  for  the  same  burglary 
and  theft  of  oats.  The  alleged  stolen  property  was  found  on  the  premises 
and  in  the  possession  of  Bond,  and  appellant  made  no  claim  of  any  kind  to  it. 
His  guilty  connection,  if  any,  with  the  property,  arose  from  the  fact  that  he 
was  a  principal  who  acted  in  connection  with  Bond  in  the  perpetration  of  the 
burghuy.  Whan  the  oats  were  found  in  Bond's  possession,  he,  (Bond,)  in 
presence  of  defendant,  claimed  that  he  had  purchased  the  oats.  Under  the 
drcumstanoes,  situated  as  he  was,  the  defendant  was  entitled  to  the  benefit 
of  any  explanation  of  possession  made  by  his  co-defendant,  Bond,  in  his  pres- 

'Bepoited  by  Mesirs.  Jackson  A  Jaokson,  oflioial  reporters  of  the  Texas  court  of  ap- 
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enoe.  .  Such  being  the  state  of  the  eridenoet  the  court  should  in  this  ease  have 
instructed  the  jury  with  regard  to  the  law,  both  as  to  reasonable  explanation 
of  possession  of  property  recently  stolen,  and  also  the  law  with  regard  to  a 
purchase  of  the  property  as  claimed  by  Bond. 

For  error  in  the  charge  of  the  court  by  failing  to  submit  pertinently  and  af- 
firmatively the  law  applicable  to  the  material  issues  of  the  defense,  the  Judg- 
ment is  reversed,  and  the  cause  remanded. 


ROWLETT  «.  StATB.1 

(Ocmrt  of  AppeaU  of  Texas,    March  12,  1887.) 

1.  iNDicncBifT— Form  or. 

An  indictment  which  conclndes  with  the  phrase,  "against  the  peace  and  dignity 
of  the  state,"  is  not  vitiated  by  any  words  following  that  phrase,  if  th^  form  no 
part  of  it 

2.  Sax»— PBBSvnfSHT  OP— Pbaoixcb. 

Objection  to  the  snfflciency  of  the  presentment  of  an  indictment  oomes  too  late 
when  made  for  the  first  time  in  this  court. 
8.  Samb. 

The  clerk  of  the  trial  court  is  not  required  to  enter  upon  his  minutes  the  name  of 
the  offense  charged  against  an  accused,  and  the  fact  that  he  misnamed  the  offense 
on  his  minnte  book  cannot  vitiate  the  indictment. 
4.  MuBon  or  thb  Sboohd  Dioxsb. 

See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a  oonviotion 
for  murder  of  the  second  degree. 

Appeal  from  district  court,  Williamson  county. 

This  conviction  was  in  the  second  degree,  for  the  murder  of  James  Davis, 
on  the  fifteenth  day  of  June,  1886.  A  term  of  five  years  in  the  penitentiary 
was  the  penalty  awarded. 

Stated  in  brief,  the  proof  shows  that  the  deceased,  who  was  the  step-father 
of  Miss  Mattie  Bains,  and  the  brother-in-law  of  the  defendant,  left  his  old 
home,  in  Bastrop  county,  Texas,  on  the  fourteenth  day  of  June,  1886,  to  re- 
move to  Bell  county,  taking  Miss  Bains  and  his  own  smaller  children  with 
him;  the  party  traveling  in  a  wagon  drawn  by  four  horses.  On  the  evening 
of  the  thirteenth.  Miss  Bains  sent  word  to  her  grandmother,  defendant's 
mother,  that  she  did  not  want  to  go  to  Bell  county  with  Davis,  but  wanted  to 
take  up  her  abode  with  her.  Defendant,  on  the  morning  of  the  fifteenth,  as- 
certained that  Miss  Bains  had  gone  off  with  deceased.  He,  and  a  relative 
named  Dunbar,  followed  Davis,  with  the  avowed  purpose  of  taking  Miss 
Bains  back  to  her  grandmother^s,  if  she  was  being  taken  off  against  her  will,  but 
not  to  interfere  if  she  was  going  voluntarily.  Defendant  and  Dunbar  over- 
took deceased's  wagon  as  it  was  going  into  camp  at  noon  on  the  next  day. 
Defendant  and  deceased  addressed  each  other  in  friendly  terms,  and,  while 
the  latter  was  gone  with  two  of  his  horses  for  water,  defendant  asked  Miss 
Bains  if  she  was  going  off  voluntarily.  She  replied  that  she  was,  and  defend- 
ant remarked  that  he  bad  nothing  more  to  say.  When  Davis  returned  with 
the  horses,  defendant  asked  why  he  did  not  take  the  children  by  to  bid  their  rela- 
tives adieu.  Davis  asked  in  reply  angrily, and  with  an  oath,  if  that  was  why 
defendant  followed  him.  Defendant  replied  that  it  was.  The  two  then  ap- 
proached each  other.  Defendant  then  stepped  back,  and  Davis,  having  noth- 
ing in  his  hands,  continued  to  advance.  Defendant  ordered  him  three  times 
to  stop.  Davis  continuing  to  advance,  (though  making  no  hostile  demonstra- 
tions,) the  defendant  drew  his  pistol  and  shot  Davis  dead.  A  large  butcher 
knife,  such  as  it  was  shown  by  the  evidence,  Davis  usually  cai-ried  in  his  belt, 
was  found  on  the  ground  near  the  body,  after  the  homicide. 

'Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  TexttMN>urt  of  Jip* 
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G,  W.  Jones  and  FUfier  ilk  Totimes,  far  appellant.  A$9t.  Atty,  Gen.  David- 
son, for  the  State. 

WiLLSON»  J.  It  is  objected  to  the  indictment  that  it  does  not  conclude, 
''against  the  peace  and  dignity  of  tlie  state/'  and  is  therefore  a  nullity.  The 
original  indictment  is  before  us,  and  we  find  that  the  words,  ''against  the 
peace  and  dignity  of  the  state,"  follow  immediately  after  the  charging  portion 
of  the  indictment,  and  on  the  last  words  used  by  the  pleader.  In  the  next 
line  below  these  words,  and  without  any  grammatical  or  other  connection 
therewith,  in  a  different  handwriting  fi^om  that  of  the  indictment,  are  the  words, 
"A  true  bill,"  followed  immediately,  and  in  the  same  handwriting,  by  theoAcial 
signature  of  the  foreman  of  the  grand  jury.  We  hold  that  these  interpolated 
words,  "  A  true  bill, "  do  not  vitiate  the  indictment.  They  are  no  part  of  the  in- 
dictment; are  outside  of  and  whoUy  disconnected  with  it.  They  are  no  part 
of  the  conclusion  of  said  indictment,  and  in  this  respect  the  case  differs  mate- 
rially from  that  of  Hatin  v.  State,  18  Tex.  App.  388,  as  will  be  seen  by  ref- 
erence to  that  decision.  The  language  of  that  decision  may  be,  and  we  think 
is,  too  broad  and  unqualified,  but  the  conclusion  arrived  at  with  respect  to  that 
psirticular  indictment  was,  we  still  hold,  correct ;  for  the  reason  that  the  words 
following  the  conclusion  proper  w^ere  connected  with  said  conclusion  in  the 
same  sentence,  and  manifestly  formed  a  portion  of  said  sentence;  and  there- 
fore the  indictment  upon  its  face  did  not  conclude  as  required  by  the  statute 
and  the  constitution.  We  are  of  the  opinion  that,  when  the  indictment  upon 
its  face  shows  the  pleader's  conclusion  to  be  "against  the  peace  and  dignity 
of  the  state,"  these  words  forming  a  complete  sentence,  no  words  following 
thereafter,  and  not  forming  a  part  of  said  sentence,  can  vitiate  the  indict- 
ment. 

Another  objection  to  the  indictment  is  for  the  first  time  presented  in  this 
court.  It  is  that  it  affirmatively  appears  from  the  record  that  the  said  indict- 
ment was  not  presented  in  open  court  by  the  grand  jury.  The  record  shows 
the  file  number  of  the  cause  in  the  district  court  to  be  706;  the  charge  in  the 
indictment  being  murder.  The  entry  upon  the  minutes  of  the  said  court  of 
the  presentment  by  the  grand  jury  of  indictment  No.  706  names  the  charge  in 
said  indictment,  "An  assault  with  intent  to  kill."  Upon  its  face  the  indict- 
ment shows  that  it  was  presented  in  the  district  court  by  a  legal  grand  jury. 
This  i*ecital  in  the  indictment  must  be  presumed  to  be  true  until  it  is  shown 
to  be  otherwise.  It  devolves,  therefore,  upon  the  defendant  to  show  that  the 
indictment  was  not  in  fact  presented  in  court.  How  and  when  does  the  law 
permit  him  to  make  such  question?  We  answer,  by  exception  to  the  indict- 
ment, which  exception  must  be  made  before  a  plea  of  not  guilty  is  entered.  It 
cannot  be  entertained  when  made  for  the  fii-st  time  in  tlus  court.  Hardy  v. 
State.  1  Tex.  App.  556;  Alderson  v.  StaU,  2  Tex.  App.  10;  Strong  v.  State, 
18  Tex  App.  19;  De  Olles  v.  State,  20  Tex.  App.  145. 

But  even  if  the  objection  now  for  the  first  time  urged  had  been  made  in 
limine  in  the  trial  court  at  the  proper  time,  and  in  tlie  proper  manner,  we 
do  not  think  it  would  have  been  a  valid  objection  to  the  indictment.  It 
is  only  required  that  the  style  of  the  action  and  the  file  number  of  the  indict- 
ment shall  be  entered  upon  the  minutes.  Code  Grim.  Proc.  art. 415.  In  this 
instance  this  requirement  was  fulfilled.  It  was  not  essential  that  such  entry 
should  name  the  offense  charged,  in  the  indictment.  Steele  v.  State,  19  Tex. 
App.  425.  Not  being  essential  to  the  sufficiency  of  the  entry  to  name  the 
offense  charged,  it  was  an  unnecessary  act  on  the  part  of  the  clerk  to  do  so, 
and  should  not  be  held  to  vitiate  the  indictment,  although  the  offense  named 
in  said  entry  is  not  the  offense  charged  in  the  indictment. 

It  is  earnestly  contended  by  counsel  for  appellant  that  the  evidence  is  insuffi- 
cient to  sustain  the  conviction,  in  this:  that  the  evidence  in  support  of  the 
plea  of  self-defense  is  at  least  cogent  enough  to  raise  a  reasonable  doubt  of  the 
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guilt  of  the  defendant.  In  this  view  of  the  evidence  we  do  not  agree  with 
counsel.  We  do  not  think  the  facts  show,  or^even  strongly  tend  to  show,  that 
character  of  self-defense  which  would  eitiier  justify  or  reduce  the  homicide 
to  manslaughter.  If  the  deceased,  at  the  time  he  was  shot»  had  been  advanc- 
ing upon  the  defendant  in  an  angry  manner,  armed  with  a  butcher-knife,  then, 
indeed,  would  defendant's  theory  of  self-defense  be  established.  But,  unfor- 
tunately if  or  the  defendant,  the  evidence  does  not  disclose  such  a  state  of  the 
case.  On  the  contrary,  all  of  the  eye-witnesses  to  the  transaction  testified  on 
the  trial  that  the  deceased  was  unarmed  at  the  time  he  was  shot  by  the  de- 
f  end^^t.  They  were  in  positions  where  they  could  and  did  see  the  deceased 
at  the  time,  and  th^y  saw  no  knife  or  other  weapon  on  or  about  his  person. 

The  only  evidence  which  even  remotely  tends  to  prove  that  the  deceased 
was  armed  with  a  butcher-knife  is  that  such  a  knife  was  found  upon  the 
ground  where  the  homicide  occurred  a  short  time  after  the  difficulty,  and  that 
this  knife  l>elonged  to  the  deceased.  How,  when,  or  by  whom  the  knife  was 
placed  upon  the  ground  is  not  disclosed.  Deceased  was  at  the  time  of  the  oc- 
currence traveling  in  a  wagon  with  his  family,  consisting  of  several  small 
children,  and  had  stopped  to  camp  for  dinner.  These  children  were  around 
the  wagon,  and  may  have  had  and  dropped  the  knife  where  it  was  found. 
Deceased  may  himself  have  dropped  it  before  the  difficulty  occurred.  After 
defendant  had  shot  deceased,  witness  Dunbar  said  to  defendant:  "You  have 
killed  DavisI "  Defendant  replied :  "  Yes ;  he  ought  to  have  kept  off  of  me. " 
Nothing  was  said  by  defendant  at  that  time  about  the  deceased  having  a 
knife.  If  in  fact  deceased  had  been  advancing  upon  the  defendant  with  a 
butcher-knife' in  his  hand,  and  defendant  had  seen  that  he  was  thus  armed,  it 
is  passing  strange  that  he  did  not  mention  the  fact  to  Dunbar  at  the  time  of 
said  conversation,  and  call  the  attention  of  that  witness  to  the  knife.  Instead 
of  doing  so,  however,  he  mounted  his  horse,  and  fled  the  country,  and  avoided 
trial  for  a  number  of  years. 

As  to  the  cliarge  of  the  court,  it  is  full  and  correct,  and  fair  and  liberal  to 
the  defendant,  presenting  clearly  the  law  applicable  to  every  phase  of  the  case 
made  by  the  evidence. 

We  are  of  the  opinion  that  there  is  no  error  in  the  conviction,  and  the  judg- 
ment is  affirmed. 


Barbee  v.  State.* 
(Cbwrt  of  Appeal*  of  Texas,    March  12,  1887.) 

1.  Cbimival  pBAcnoB— Evidencje— Offbb  of  Compbomiss. 

A  state's  witness  was  permitted  to  testify  that,  after  the  commission  of  the  offense, 
and  in  the  absence  of  the  accused,  certain  persons  came  to  witness,  and  made  over- 
tures for  a  compromise,  inquiring  how  much  money  it  would  take,  etc.  There  was 
no  proof  these  overtures  were  made  by  the  authority  or  with  the  knowledice  of  the 
accused.  iMSd,  that  the  evidence  was  hearsay,  and  inadmissible,  and  was  caloa* 
lated  to  prejudice  the  accused. 

2.  Same— Instbuctions. 

A  jury  in  a  felony  case  should  always  be  instructed  that  they  are  the  exclusive 
judges  of  the  facta  proved,  and  of  the  weight  to  be  given  to  the  testimony. 

Appeal  from  district  court,  Kavarro  county. 

The  conviction  was  for  an  assault  with  attempt  to  rape  Mrs.  A.  B.  Briscoe, 
and  the  penalty  assessed  was  a  term  of  two  years  in  the  penitentiary. 

Mrs.  Briscoe  testified,  for  the  state,  that  her  husband,  having  to  leave  home 
to  be  absent  several  days,  requested  the  defendant,  who  livedi  in  the  neighbor- 
hood, to  sleep  at  his  house  at  nights  during  his  absence,  in  order  to  aid  witness 
in  the  event  of  sickness  in  her  family.    He  came  about  dusk  on  the  night  of  the 
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day  her  husband  left  home,  and  went  to  bed  on  a  pallet  spread  by  the  witness  for 
him  on  the  gallery.  Witness  went  to  bed  early  in  the  night,  with  three  of 
her  children.  Daring  the  night  the  defendant  entered  her  room,  and  spoke 
to  her  in  an  indecent  manner.  She  ordered  him  to  leave  the  room,  but  he 
cursed  and  refased  to  do  so.  Witness  undertook  to  get  up,  but  defendant 
pressed  her  back  on  the  bed,  and  appealed  to  her,  and  ordered  her  to  yield  to 
his  passion.  She  replied  that  she  would  die  first.  After  further  persecution 
and  threats  to  kill  witness  if  she  reported  his  attempt  to  her  husl>and,  the  de- 
fendant retunied  to  his  pallet,  and  left  the  house  early  on  the  nei^  morning, 
and  witness  did  not  see  him  again  for  six  or  eight  days.  Witness  reported  the 
assault  to  Mr.  C.  S.  West  on  the  next  morning,  and  told  her  husband  as  soon 
as  he  returned,  on  the  fifth  day  after  it  occurred.  T.  F.  Briscoe  testified  tliat 
one  Menssel  and  one  Whitehead  came  to  his  house  subsequent  to  the  assault, 
and  wanted  to  compromise  the  matter,  and  asked  him  how  much  money 
would  hush  the  matter  up.  Witness  told  them  that  he  would  compromise  on 
the  witness  stand,  fiilly  Barbee  offered  once  to  compromise  the  matter,  and 
said  that  he  came  to  witness  from  the  defendant.  One  Davis,  testifying  for 
the  defense,  said  that  he  offered  once  to  pay  Briscoe  to  drop  the  prosecution 
against  defendant,  but  did  it  on  hi«  own  responsibility,  and  without  consult- 
ing the  defendant.  By  one  or  more  witnesses  it  was  proved  that  defendant 
was  a  frequent  visitor  to  Briscoe's  house  prior  to  the  assault.  Witnesses, 
however,  could  not  say  that  Mr.  Briscoe  was  absent  on  those  occasions. 
Beetle  A  Autry,  for  appellant.    Asst,  Atty,  Gen.  Davidson,  for  the  State. 

WiLLSON,  J.  There  is  in  the  record  a  bill  of  exceptions,  reserved  by  de- 
fendant, which  recites  as  follows:  "T.  F.  Briscoe  was  allowed  by  the  court, 
over  objections  by  the  defendant,  to  testify  as  follows:  <  John  Barbee,  with 
Menzel,  came  in  a  buggy  to  my  house  on  Sunday  evening  aft«r  the  assault, 
and  wanted  to  compromise  the  matter.  I  told  him  to  wait  till  I  got  on  the 
stand;  that  was  the  only  way  I  would  compromise.  John  and  Billy  Barbee 
came  again  to  my  house  last  May,  and  Billy  Barbee  asked  me  how  much  money 
it  wonkl  take  to  compromise.  He  said  he  came  there  for  the  defendant'  " 
The  defendant  was  not  present  when  these  overtures  for  a  compromise  were 
made.  Defendant  objected  to  this  evidence  upon  the  ground  that  it  was  hear- 
say. In  an  explanation  appended  to  the  bill  of  exceptions,  the  trial  judge  gives 
as  a  reason  for  admitting  said  testimony  that  a  piut  of  the  conversations  be- 
tween the  witness  Briscoe  and  John  and  Billy  Barbee  had  been  drawn  out  by 
the  defendant  on  the  cross-examination  of  said  witness,  and  that,  on  re-ex- 
amination of  the  witness  by  the  state,  it  was  competent  to  prove  the  whole 
of  said  conversations;  and  he  refers  to  the  statement  of  facts  in  support  of  his 
ruling.  Upon  examination  of  the  statement  of  facts,  it  does  not  appear  that 
any  portion  of  said  conversations  were  drawn  out  by  the  defendant.  On  the 
contrary,  said  statement  shows  that  the  only  conversations,  or  parts  of  con- 
versations, testified  to  by  the  witness  Briscoe,  were  drawn  out  by  the  prose- 
cution on  the  re-examination  of  said  witness. 

We  are  of  opinion  that  this  testimony  was  inadmissible.  It  was  purely 
hearsay.  It  was  not  shown  that  defendant  had  authorized  John  or  Billy  Bar- 
bee to  make  said  statements,  or  any  other  statements,  or  to  take  any  action 
whatever  in  relation  to  the  transaction  in  which  he  was  Involved.  He  is  in 
no  way,  by  the  evidence,  connected  with  the  acts  and  declarations  of  said  par- 
ties, and  cannot  be  held  responsible  therefor,  and  should  not  be  prejudiced 
thereby.  Langford  v.  State,  9  Tex.  App.  287;  Tyler  v.  Stote,  11  Tex.  App. 
388;  Washington  v.  State,  17  Tex.  App.  197;  State  v.  Favors,  20  Tex.  App. 
155. 

That  this  illegal  evidence  was  calculated  to  prejudioe  the  rights  of  the  de- 
fendant there  can  be  no  question.  The  witness  Briscoe,  with  whom  the  said 
conversations  were  had,  was  the  husband  of  the  woman  alleged  to  have  been 
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assaulted,  and  the  efforts  of  John  and  Billy  Barbee  to  compromise  the  mat- 
ter, as  they  stated,  by  authority  of  the  defendant,  with  the  representative  of 
the  injured  party,  would  strongly  tend  to  produce  in  the  minds  of  the  Jury 
the  belief  that  the  defendant  was  guilty  of  the  charge.  It  amounted  almost  to 
a  Confession  of  guilt. 

There  is  but  one  objection  that  we  perceive  to  the  charge  of  the  court.  It 
should 'have  instructed  the  Jury  that  they  were  the  exclusive  Judges  of  the 
facts  proved,  and  of  the  weight  to  be  given  to  the  testimony.  Code  Crim» 
Proc.  art.  728;  Wtlbanks  v.  State,  10  Tex.  App.  642.  Because  of  the  error  of 
tlie  admission  of  illegal  evidence,  and  the  error  mentioned  in  the  charge  of 
the  court,  the  Judgment  is  reversed,  and  the  cause  is  remanded. 

In  view  of  another  trial  of  this  cause,  we  deem  it  not  improper  to  remark 
that  while  the  evidence  may  be  sufficient  to  support  a  conviction  for  an  ag- 
gravated assault  and  battery,  it  leaves  our  minds  in  doubt  as  to  the  intent  of 
the  defendant  in  making  the  assault, — whether  his  intent  was  to  accomplish 
carnal  knowledge  of  the  woman  by  force  or  by  persttasion.  We  are  inclined 
to  the  opinion  that  the  evidence  in  this  particular  is  insufficient,  but  we  re- 
frain from  so  deciding. 

The  Judgment  is  reversed,  and  the  cause  is  remanded. 


Spearman  «.  State.* 
{Oourt  of  Appeals  of  Texat.    March  18,  1887.) 

1.  AasAULT  TO  Murder— Aggbayatsd  Ajbsault— Mutual  Combat. 

a  homicide  coniiuitted  In  mutaal  combat  would  not  be  reduced  to  manslaughter, 
under  the  Code  of  this  state,  unless  it  was  committed  under  the  influence  of  sodden 
passion  arising  from  an  adequate  cause;  and  therefore,  if  death  did  not  ensue,  the 
offense  would  not  be  miti^^ted  from  an  assault  with  intent  to  murder  to  aggravated 
assault.  Note  the  distinction  taken  in  the  opinion  between  manslaughter  under 
the  Code  of  this  state  and  manslaughter  at  common  law  and  in  some  of  the  other 
states. 

2.  Same— Selp-Dbkewsb— Ohargb. 

The  trial  court  instructed  the  Jury  to  the  effect  that,  to  oonatitute  Justification  on 
the  ground  of  self-defenae,  the  act  must  have  been  done  **in  fact  in  aelf-defenaeL  and 
not  merely  colorably  so."  Held  erroneous,  because  subyerdve  of  the  right  of  self- 
defense  resulting  fk'om  reasonable  expectation  or  fear  of  death,  or  serious  bodily 
injury,  and  because  it  absolved  the  jury  from  their  duty  to  view  the  circumstances 
f^om  the  standpoint  of  the  defendant  at  the  time. 

Apppeal  from  district  court,  Hunt  county. 

This  conviction  was  for  an  assault  upon  W.  B,  Howard  with  intent  to  mur- 
der him.  A  term  of  two  years  in  the  penitentiaiy  was  the  penalty  assessed 
against  the  appellant. 

The  statement  of  facts  discloses  that  the  defendant  and  Howard,  the  pros- 
ecuting witness,  met  on  the  streets  of  the  village  of  Kingston,  and  pro- 
ceeded to  shoot  at  each  other  with  pistols.  The  testimony  for  the  state  shows 
positively  that  defendant  fired  the  first  shot,  and  fired  it  before  Howard  got 
his  pistol  drawn.  On  the  other  hand,  the  testimony  for  the  defense  shows 
as  positively  that  Howard  fired  the  first  shot.  The  defense  proved  also  that 
a  week  or  two  before  the  shooting  Howard  warned  a  citizen  to  keep  his  little 
son  ofi^of  the  street,  as  a  "shooting  scrape"  between  himself  and  defendant 
was  Imminent,  and  liable  to  occur  at  any  time. 

Mr.  Terhune,  for  appellant.    AssL  Atty,  Qen.  Davidson^  for  the  State. 

WiLLSON,  J.  In  his  charge  to  the  Jury  the  learned  trial  Judge,  upon  the 
subject  of  mutual  combat,  charged  as  follows:  "When  two  parties  arm  them- 
selves, and  voluntarily  engage  in  a  combat  with  each  other,  with  deadly 
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weajpons,  knowing  that  such  combat  will  or  may  probably  produce  the  death 
of  either  or  both  of  them»  then  neither  of  such  parties  could  claim  the  beoiefit 
of  the  law  of  self-defense;  but»  if  they  both  intended  to  kill,  both  may  be  goilty 
of  assault  with  intent  to  murder.''  And>  in  another  paragraph  of  the  charice, 
as  follows:  "But  if  the  defendant  voluntarily  engaged  in  a  combat  with  W. 
B.  Howard,  with  deadly  weapons,  knowing  that  it  would  or  might  probably 
result  in  the  death  of  W.  B.  Howard  or  of  himself,  or  in  some  serious  bodily 
injury  which  might  probably  result  in  the  death  of  Howard  or  himself, 
*  *  *  he  could  not  avail  himself  of  the  privilege  of  self-defense,  no  mat- 
ter to  what  extent  of  danger  he  may  have  been  reduced  in  the  combat,  and 
no  matter  which  party  struck  the  first  blow,  or  fired,  or  attempted  to  fire,  the 
first  shot,  and  in  such  case  the  defendant  would  be  guilty  of  assault  with  in- 
tent to  murder." 

The  above-quoted  paragraphs  of  the  charge  were  excepted  to  by  the  defend- 
ant, and  he  submits  the  proposition  that,  "where  a  combat  is  mutually  waged 
with  deadly  weapons,  on  equal  terms,  where  death  does  not  ensue,  the  oflense 
is  aggravated  assault,"  and  not  assault  with  intent  to  murder.  In  support 
of  this  proposition  he  cites  King^a  Cciaep  4  Tex.  App.  56;  Wilaon^f  Cmc^  Id. 
644;  SanoJieg'gCase,  24  Cal.  17;  and  Crowey's  Case,  56  Cal.  36. 

We  concede  that  these  cases  support  the  proposition  stated,  and  we  concede 
the  correctness  of  the  decisions,  when  considered  with  reference  to  the  rule  at 
common  law,  and  without  regard  to  our  statute  of  manslaughter.  But,  when 
viewed  with  reference  to  our  statute  of  manslaughter,  these  decisions,  in  our 
opinion,  cannot  be  held  to  be  the  law  of  this  state,  without  material  qualifica- 
tion. To  reduce  a  homicide  from  murder  to  manslaughter,  under  the  law  of 
this  state,  the  homicide  must  not  only  be  committed  under  the  immediate  in- 
fluence of  sudden  passion,  but  that  sudden  passion  must  arUe  from  an  ade- 
quate cause;  and  this  adequate  cause  is  defined  to  be  "such  as  would  com- 
monly produce  a  de|^ree  of  anger,  rage,  resentment,  or  terror,  in  a  person  of 
ordinary  temper,  sufficient  to  render  the  mind  incapable  of  cool  reflection. " 
Pen.  Code,  arts.  592-595.  NoWy-unless  this  adequate  cause  existed,  the  homi- 
cide would  not  be  reduced  to  manslaughter,  although  it  may  have  been  the  result 
of  sudden  passion  on  the  part  of  the  slayer.  At  common  law,  adequate  cause 
was  not  required  to  reduce  the  homicide  to  manslaughter,  but  only  that  it  was 
committed  under  the  influence  of  sudden  passion,  without  malice  aforethought. 
Thus  it  will  be  seen  there  is  a  very  material  difference  between  manslaughter 
at  common  law  and  that  offense  as  defined  by  our  Code.  We  think  that  the 
true  doctrine,  under  our  statute,  is  that  announced  by  this  court  in  Crist  v. 
State,  21  Tex.  App.  861,  as  follows:  "When  parties  mutually  engage  in  a 
combat  with  deadly  weapons,  under  circumstances  which  would  not  reduce 
to  manslaughter  if  either  party  is  killed,  the  party  killing  would  be  guilty  of 
murder,  and  the  fact  that  the  combat  is  mutual  would  not,  ipso  facto,  re- 
duce to  manslaughter."  In  other  words,  a  homicide  committed  in  mutual 
combat  would  not  be  reduced  to  manslaughter,  unless  it  was  committed  un- 
der the  influence  of  sudden  passion,  arising  from  an  adequate  cause.  This 
being  our  view  of  the  law,  and  the  charge  of  the  court  being  in  harmony  with 
this  view,  and  applicable  to  the  facts  of  the  case,  we  hold  it  to  be  correct. 

Several  objections  are  urged  by  appellant's  counsel  to  the  court's  charge 
upon  the  issue  of  self-defense.  We  shall  consider  but  one  of  these  objections. 
Among  other  rules  governing  self-defense,  the  court  gave  the  following: 
"Homicide,  to  be  justifiable,  must  be  infiict  in  self-defense,  and  not  merely  col- 
orably  so."  This  was  excepted  to  at  the  time  it  was  given.  In  Babble  Case^ 
8  Tex.  App.  178,  an  instruction,  in  almost  the  very  language  as  the  above, 
was  held  erroneous,  because  it  destroyed  all  that  portion  of  the  charge  which 
permitted  the  defendant  to  invoke  the  right  of  self-defense  against  reasonable 
apprehensions  and  expectations  of  death,  or  some  serious  bodily  injury.  In 
the  case  before  us  we  think  the  clause  of  the  charge  above  quoted  was  well 
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calculated  to  cause  the  jury  to  overlook  and  disregard  that  well^settled  prin  - 
ciptoof  the  law  of  self-defense,  that  one  who  commits  a  homicide  is  Justified 
in  so  doing  if  he  acts  upon  reasonable  appearances  of  danger  of  death  or  seri- 
ous bodily  injury  to  himself,  which  reasonable  appearances  are  to  be  consid- 
ered and  determined  from  his  standpoint.  It  matters  not,  in  such  case, 
whether  the  danger  was  real ;  whether  it  in  flact  existed,  m*  whether  it  was 
merely  colorable.  If  from  the  defendant's  standpoint,  taking  into  considera- 
tion all  the  circumstances  of  the  case,  it  would  reasonably  appear  to  him  that 
he  was  in  danger  of  death  or  serious  bodily  injury  from  Howanl,  he  had  the 
right  to  kill  him,  although  in  fact  such  danger  did  not  exist.  Each  Juror 
must  place  himself  in  the  position  of  the  defendant,  and  determine,  from  all 
the  facts  as  they  appeared  to  him  at  the  time,  whether  his  apprehension  or  fear 
of  death  or  serious  bodily  harm  was  reasonable;  and,  if  so.  they  most  acqnR. 
Mamoeh  v.  State,  7  Tex.  App.  275;  Janee  v.  9tate,  17  Tex.  App.  612;  Jor- 
dan  V.  8tate,  11  Tex.  App.  447;  21  Tex.  App.  240;  Sell  v:  State,  90  Tsk. 
App.  460;  Horbaeh  v.  8taU,  43  Tex.  242. 

This  important  principle  of  the  law  of  self-defense  is  not  dearly  explained 
in  any  portion  of  the  charge  of  the  court,  and  even  if  it  had  been,  as  was  said 
in  Babble  Caee,  it  would  have  been  destroyed  by  the  clause  complained  of  and 
above  quoted.  Because  of  this  error  in*the  charge,  the  judgment  must  be  re- 
versed and  the  cause  remanded.  In  other  matters  complained  of  by  defend- 
ant we  perceive  no  errors.    Beversed  and  remanded. 


Brown  v.  State.* 

(Omrt  of  Appeals  of  Texas.    March  16,  18870 

1.  CoNTiNUAircs^ Absent  Witnbb— New  Tbiai.. 

The  wrongful  refusal  of  a  continuance  to  secure  absent  evidence  is  cause  for  new 
trial,  but  a  continuance  cannot  be  held  to  have  been  wrongfully  refused  when  part 
of  the  absent  evidence  was  secnred  from  another  source,  and  the  remainder  was  im- 
material. 

2.  CUMIVAL  PRAOTIOE-^VEirirS— BMBKZUOIXinE!. 

Bmbeaatlement,  like  theft,  maybe  prosecuted  in  any  county  through  or  into  which 
the  property  was  transported  by  the  accused,  and  the  fact  of  transportation  may, 
like  any  other  fact,  be  proved  bjr  circumstantial  evidence.  See  the  opinion  for  dr- 
curastantial  evidence  held  sufficient  to  prove  the  venue  in  the  county  of  the  forum, 
which  was  a  different  county  fh>m  that  in  which  the  embenled  property  was  re- 
ceived by  the  accused. 

3.  Same. 

'*  Property/*  as  defined  in  article  732,  Penal  Code,  includes  any  and  every  article 
commonly  known  and  designated  as  personal  property.  "  Money  "  is  '* property," 
within  the  meaning  of  article  219  of  the  Code  of  Cnminal  Procedure,  by  which  the 
venne  of  prosecutions  for  embesslement  is  regulated. 

4.  Same--Casb  Statbo. 

Appellant's  principal  lived  in  B.  county,  whence  he  directed  his  basinees  through- 
out the  state,  and  in  that  oounty  emi>loyed  appellant  as  traveling  agent.  Appel- 
lant sold  goods  in  R.  county,  and  received  the  money  for  the  same  in  the  said  R. 
comity.  Thenoe  he  returned  to  B.  county,  and.  in  liquidating  with  his  principal, 
his  embenlemant  of  the  money  he  received  in  R.  county  was  disdosed.  Bald,  that 
at  common -Uw,  and  without  reference  to  our  Code,  the  proper  court  of  B.  eooo^ 
had  jurisdiction  of  the  offense,  inaamnch  as  the  Coae^  if  it  does  not  provide  for  such 
jurisdiction,  does  not  exclude  it. 

Appeal  from  district  court,  Bosqae  ooanty. 

Tills  conviction  was  had  in  Bosque  ooun^,  Texas,  and  was  for  the  embez- 
zlement of  1^2  in  money,  the  property  of  8.  B.  Moss.  The  penalty  assessed 
against  the  appellant  was  a  term  of  two  years  in  the  penitentiary. 

The  proof  showed  that  Moss,  who  owned  the  right  to  erect  the  patented 
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"eopper-covered  lighCning  rod"  in  Texas,  liyed  in  Bosque  connty ;  that  he  then 
employed  defendant  as  traveling  agent;  that  appellant,  acting  as  his  agent, 
went  to  Calvert  in  Bobertson  county,  and  erected  a  rod  for  one  Ooleman,  and 
received  in  payineut  therefor  the  sum  of  (62 ;  that  he  then  returned  to  Bosque 
county,  and  had  a  settlement  with  Moss;  in  which  settlement  he  denied  that 
he  ever  received  any  money  from  Coleman. 
O.  L.  Loekett,  for  appellant.    Aast,  Atiy,  €hn,  Datfidwm,  for  the  State. 

Wn^LSON,  J.  It  was  not  error  to  overrule  the  exceptions  to  the  indictment. 
Said  indictment  contains  all  the  allegations  essential  in  charging  the  offense 
of  embezzlement  by  an  agent.  Willson,  Crim.  Forms,  507-5^,  and  authori- 
ties cited. 

No  error  was  committed  in  overruling  defendant's  application  for  continu- 
ance. One  of  the  absent  witnesses  named  in  said  application  appeared  and 
testified  on  the  trial.  The  facts  expected  to  be  proved  by  the  witnesses  Abrams 
and  Kennedy  were  wholly  immaterial.  As  to  the  facts  expected  to  be  proved 
by  the  witness  Brown,  they  were  proved  by  the  state's  witness  Moss,  and  were 
not  disputed. 

It  is  ingeniously  and  earnestly  contended  by  counsel  for  defendant  that  the 
venue  of  the  offense  is  not  shown  to  be  in  Bosque  county.  It  is  shown  by  the 
evidence  that  the  money  charged  to  have  been  embezzled  by  defendant  was 
received  by  him  in  Robertson  county  on  the  twenty-first  of  December,  1886. 
On  the  next  day  a  witness  saw  him  with  a  roll  of  paper  money  in  Calvert, 
Bobinson  county.  The  money  which  defendant  had  received  was  paper  money 
to  the  amouikt  of  $60,  and  silver  money  to  the  amount  of  $2.  The  witness 
Bennett,  who  saw  the  defendant  with  the  roll  of  paper  money,  traveled  and 
remained  with  him  until  the  afternoon  of  the  twenty-fifth  of  said  December, 
when  the  defendant  got  on  the  train  at  Temple  to  go  to  Morgan,  in  Bosque 
county.  This  witness  is  quite  positive  that,  up  to  the  time  the  defendant  took 
the  train  at  Temple,  he  had  not  disposed  of  any  of  the  paper  money.  Defend- 
ant arrived  at  Morgan  on  the  said  twenty-fifth  of  December,  and  on  the  morn- 
ing of  the  next  day  had  a  settlement  with  Moss,  his  principal,  and  positively 
denied  to  Moss  that  he  had  collected  any  money  for  him  from  any  one.  It 
was  stipulated  in  the  contract  of  his  employment,  as  the  agent  of  Moss,  that 
he  sbemld  account  to  Moss  at  Morgaii,.Bo6que  county,  for  all  notes  and  money 
received  by  him  by  virtue  of  his  said  agency. 

Do  these  facts  sufficiently  establish  the  venue  of  the  offense  in  Bosque,  the 
county  of  the  prosecution?  We  are  of  the  opinion  they  do.  Article  219  of 
the  Code  of  Criminal  Procedure  provides  as  follows:  "The  offense  of  embez- 
zl^nent  may  he  prosecuted  in  any  county  in  which  the  offender  may  have 
taken  or  received  the  property,  or  through  or  into  which  he  may  have  under- 
taken to  transport  it."  It  is  contended  by  counsel  for  defendant  that  the 
word  ''property,^'  used  ia  the  above  article,  does  not  mean  ''money"  when 
considered  with  reference  to  the  statute  defining  embezzlement.  We  cannot 
agree  to  this  view  of  the  law.  The  word  ''property"  is  declared  to  include 
any  and  every  article  commonly  known  and  designated  as  personal  property. 
Fen.  Code*  art.  789.  "Money"  certainly  is  commonly  known  and  designated 
as  "personal  property."  This  is  also  its  legal  definition,  when  used  in  rela- 
tion to  the  crime  of  theft,  a  crime  to  whicli  the  crime  of  embezzlement  is 
closely  allied.  Fen.  Code,  art.  782.  We  are  of  the  opinion  that  the  trans- 
portations of  ffKmey,  through  or  into  a  county,  has  the  same  effect  with  refer- 
ence to  the  venue  of  the  offense  that  the  transportation  of  any  other  personal 
property  would  have.  If,  then,  in  this  case,  the  defendant  undertook  to  and 
did  transport  the  money  into  Bosque  county,  the  prosecution  was  properly 
maintained  in  that  county.  Cole  v.  State,  16  Tex.  App.  461;  Reed  v.  State, 
Id.  586;  CoTien  v.  State,  20  Tex.  App.  224.  We  think  the  evidence  suffici- 
ently shows  that  the  defendant  undertook  to  carry,  and  did  carry,  the  money 
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into  Bodque  county.  Venue,  like  anj  other  matter,  may  be  proved  by  circum- 
stantial evidence. 

If,  however,  there  should  be  error  in  this  view  of  the  question,  there  is  an- 
other view  of  it  which,  in  our  opinion,  fixes  the  venue  beyond  any  doubt  in 
Bosqne  county.  It  was  in  Bosque  county  that  it  first  appeared  the  defendant 
had  embezzled  the  money.  He  then  denied  that  he  had  received  it.  He  may 
not  have  conceived  the  fraudulent  Intent  of  appropriating  it  to  his  own  use 
until  the  very  moment  when  he  denied  having  received  it.  At  common  law,  and 
without  reference  to  our  statute,  these  facts  gave  jurisdiction  to  Bosque  county, 
and  our  statute,  while  it  does  not  embrace,  does  not  exclude  Jurisdiction  in 
such  case.  2  Russ.  Crimes,  (9th  Amer.  Ed.)  470,  471;  1  Bish.  Orim.  Pr.  §§ 
41-61,  and  note;  2  Bish.  Grim.  Pr.  §  326. 

We  have  carefully  considered  other  supposed  errors  complained  of  by  coun- 
sel for  defendant,  but  in  our  opinion  there  is  no  material  error  shown  in  the 
record,  and  the  questions  presented  which  we  do  not  discuss  are  of  no  general 
importance.    The  judgment  is  affirmed. 


Davis  v.  Statb.^ 

(Cburt  ^  Appeals  of  Texas,    March  16,  1887.) 

1.  Labobnt—Eyidenob— Vabiancb. 

The  prosecution  being  for  the  larceny  of  a  *' horse,"  the  state  was  permitted  to 
prove  that  the  animal  stolen  was  a  mare.    Held  no  variance. 

2.  Criminal  Pbaotiob— Evidbitcb— Habxlbsb  Ebbob. 

That  the  state  was  allowed,  in  the  cross-examination  of  the  defendant's  wife,  to 
elicit  testimonv  not  germane  to  her  eyidence  in  chief,  is  not  revendhle  error,  anless 
the  objectionaDle  testimony  was  calcnlated  to  prejndioe  the  defendant's  rights. 
8.  Samb— Othbb  Cbim»— Ikbtructions. 

The  trial  coart  having  admitted  proof  of  the  larceny  of  other  animals  In  the 
same  neighborhood,  ana  at  the  same  time  the  animal  described  in  the  indict- 
ment was  stolen,  omitted  to  instmct  the  jury  for  what  purpose  such  evidence  was 
alone  admissible,— to  prove  the  intent  with  which  the  animal  alleged  was  taken. 
HM  error,  notwithstanding  the  omission  was  not  excepted  to,  nor  sought  to  be 
supplied  by  special  charge. 

Appeal  from  district  court,  Kavarro  county. 

This  conviction  was  for  the  theft  of  a  horse,  and  the  penalty  imposed  was  a 
terra  of  nine  years  in  the  penitentiary.  As  usual  in  cases  of  circumstantial 
evidence,  the  statement  of  fticts  io  prolix  and  complicated;  but,  for  all  practi- 
cal purposes,  the  opinion  of  the  court  sufficiently  indicates  the  facts  germane 
to  the  rulings. 

Baale  A  Autrpf  for  the  appellant.    Aast.  Atty.  Ben.  Dapidion,  for  the  State. 

HuKT,  J.  Appellant,  Simon  Davis,  was  indicted  Jointly  with  J.  G.  Davis 
and  O.  W.  Jones  for  the  theft  of  a  horse,  the  property  of  Fount  Brown. 
Upon  the  trial  the  parties  severed,  and  appellant  was  tried  alone.  There  was 
a  verdict  of  guilty,  and  a  judgment  thereon,  from  which  appeal  is  taken. 

The  state  was  permitted  to  prove,  over  objection,  that  the  animal  stolen 
was  a  mare.  It  is  urged  that  allegation  and  proof  of  the  descriptive  character 
of  the  property  are  vacant.    To  this  we  do  not  agree. 

The  district  attorney,  on  cross-examination  of  Tennessee  Davis,  appellant's 
wife,  proved,  over  his  objection,  that  appellant's  mule  and  mare  came  up  to 
his  house  after  dark.  His  counsel  urges  that,  as  the  witness  was  the  wife  of 
the  defendant  on  trial,  the  cross-examination  must  be  germane  to  the  matter 
brought  out  in  the  examination  in  chief;  and  that  there  was  nothing  in  it  to 
authorize  proof  of  the  facts  named.    Abstractly  considered,  these  positions 

1  Reported  by  Messrs.  Jackson  A  Jaclcson,  official  reporters  of  the  Texas  court  of  ap- 
peals. Digitizec 
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may  be  correct;  but  reversal  doe&  Dot  of  consequence  follow,  unless  the  fact 
proved  was  in  some  way  calculated  to  prejudice  his  rights.  Looking,  there- 
fore, to  aU  the  f&cts  in  evidence,  we  cannot  perceive  how  such  injury  could 
result. 

"There  was  evidence  introduced  by  the  state  showing,  or  tending  t-o  show, 
that  other  horses  were  stolen  at  the  same  time  and  from  the  same  neighbor- 
hood from  which  the  mare  was  stolen.  The  charge  of  the  court,  however, 
fails  to  instruct  the  jury  for  what  purposes  such  testimony  could  be  used; 
and  this  omission  was  brought  to  notice  on  motion  for  new  trial.  Under  the 
facts  of  this  case,  we  are  of  opinion  that  this  was  reversible  error.  For  con- 
viction the  state  relied  upon  circumstantial  evidence  alone;  and,  while  the 
omission  was  neither  excepted  to  at  the  time,  nor  was  the  proper  charge  re- 
quested, we  must  yet  look  to  the  whole  record  in  passing  upon  injury  vel  non. 
Thus  looking,  it  is  evident  that  such  testimony  was  calculated  to  sensibly 
prejudice  the  case;  for  it  would  require  but  slight  evidence,  when  aided  by 
this  testimony,  to  satisfy  the  jury  that  appellant  was  guilty  of  the  theft  of 
the  mare.  For  this  error  in  the  charge  of  the  court  the  judgment  must  be 
reversed,  and  the  cause  remanded. 


May  o.  State.* 
(Ckmri  of  AppeaU  qf  Textu.    Pebrnary  16,  1887.) 

1.  GbZMIIIAL  PBAOnCB—EVIDBNOK. 

A  defendant  is  not  entitled  to  the  exclusion  from  evidence  of  an  answer  pr^udi* 
cial  to  bis  interests,  if  the  same  was  elicited  by  him  from  the  witness. 

2.  MuBDBR— lynanonom. 

A  person  unlawfully  attacked  is  not  bound  to  retreat  in  order  to  avoid  the  ne- 
oessity  of  killing  his  assailant,  when  the  attack  is  such  as  produces  a  reasonable  ex- 
pectation or  fear  of  death,  or  some  serious  bodily  inluiy ;  and  in  manv  cases  it  is 
the  imperative  duty  of  the  trial  court  to  so  instruct  the  jury.  Such  an  instruction, 
however,  was  unnecessary,  and  would  have  been  irrelevant  in  this  case,  inasmuch 
as  the  evidence  adduced  to  show  self-defense  affirmed  that  the  defendant  was  in 
ftiU  retreat  when  he  fired  tlie  fatal  shot. 

Appeal  from  district  court.  Falls  county. 

The  appellant  was  convicted  in  the  second  degree  for  the  murder  of  D.  Baf- 
fin, and  was  awarded  a  term  of  75  years  in  the  penitentiary. 

It  was  fully  proved,  and  not  controverted,  that  the  deceased  was  sliot,  and 
almost  instantly  killed,  at  a  hay  camp  in  Falls  county,  Texas,  on  the  day  alleged 
in  the  indictment.  It  was  shown  that  when  the  body  was  first  viewed  by  the 
witnesses,  other  than  those  who  were  present  at  the  time  of  the  killing,  an  open 
pocket-knife  lay  loosely  (not  grasped)  in  the  right  hand,  which  rested  on  the 
breast.  It  was  proved  for  the  state,  in  substance,  that  the  deceased,  the  only 
white  man  in  the  hay  camp,  was  the  foreman  of  the  hay-cutters.  A  few  min- 
utes before  the  shooting,  he  ordered  the  defendant  to  assist  another  hand  to 
catch  some  mules,  and  bring  them  into  camp.  The  defendant  replied  that  he 
had  no  rope,  and,  "By  G — d,  did  not  have  to  make  one.*'  The  deceased 
walked  towards  the  defendant,  who  secured  the  pistol  of  another  party  then 
lying  in  the  tent  near  by.  Deceased  and  defendant,  the  former  having  noth- 
ing in  his  hands,  then  confronted  each  other  for  some  minutes,  neither  utter- 
ing a  word,  when  the  defendant  suddenly  threw  up  the  pistol,  fired,  and 
killed  the  deceased.  He  then  stoopedoverthebody  of  deceased,  took  deceased's 
knife  froi^  his  pocket,  and  delib^^tely  cut  his  own  shirt  in  two  places,  and 
placed  the  open  knife  loosely  in  the  right  hand  of  the  deceased.  Defendant 
then  retired  with  one  of  the  hay-cutters  to  a  point  some  distance  from  the 

1  Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Texas^urt  of  ap- 
peals. 
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tent,  and  the  two  oonversed  in  under-tones  for  some  tim^.  When  they  returned 
to  the  tent  they  detailed  a  statement  which  each  of  the  hay-cutters  present 
should  make  concerning  the  killing,  which  said  statement  was  in  fact  after- 
wards made  by  all  of  the  parties  upon  the  examining  trial,  and  by  two  of 
them  upon  this  trial.  This  testimony  was  elicited  from  Frisby  Henderson, 
one  of  the  parties  present,  who  detailed  the  statement  agreed  upon.  The 
statement,  as  foreshadowed  by  Henderson,  corrt'spouds,  in  substance,  with 
the  narratives  of  the  witnesses  for  the  defense,  the  substance  of  which  is 
stated  in  the  opinion. 

ff^.  8helton,  for  appellant.    AssU  Atty*  Qen.  Burts,  for  the  State. 

Hurt,  J.  Appellant  presents  this  appeal  from  a  judgment  of  conviction 
for  the  offense  of  murder  of  the  second  degree,  confinement  in  the  penitentiary 
for  75  years  being  assessed  by  the  verdict.  By  a  bill  of  exceptions,  and  ex- 
planation thereto  by  the  judge,  it  appears  that,  in  answer  to  a  question  by  ap- 
pellant's counsel  a  witness  testified  that  defendant  stated  to  him  that  deceased 
had  cut  his  shirt  in  two  places  on  the  side,  showing  the  cuts,  and  the  witness 
further  testified  Uiat  in  his  opinion  the  cuts  could  not  have  been  made  with- 
out cutting  the  body  of  the  defendant.  On  the  next  morning  the  counsel  for 
the  defendant  moved  to  exclude  this  portion  of  the  evidence  with  regard  to 
the  opinion  of  the  witness.  This  motion  was  refused,  and  exception  was 
taken  thereto.  Ih  this  there  was  no  error.  If  the  opinion  of  the  witness  was 
responsive  to  a  question  from  defendant,  he  will  not  be  permitted  to  speculate 
as  to  what  the  answer  will  be,  and,  if  against  his  interest,  have  the  answer 
excluded. 

In  justification  of  the  killing,  appellant  relied  upon  self-defense.  The  ev- 
idence in  support  of  this  defense  is  substantially  as  follows:  Early  in  the 
morning  of  the  homicide,  Dafi^n  (deceased)  came  to  the  hay  tent,  the  parties 
being  all  engaged  in  hay-making.  As  soon  as  he  arrived  at  the  tent,  he  or- 
dered Alf  Kelson  to  go  and  catch  the  mules,  which  were  grazing  some  dis- 
tance away.  Nelson  had  started  off,  when  deceased  order^  May  (appellant) 
to  go  and  help  Kelson  catch  the  mules.  Their  failure  to  find  a  rope  so  in- 
furiated deceased  that  he  immediately  said  to  May,  "  You  €rod  damned  son  of 
a  bitch,  I'll  make  you  make  a  rope,"  and  ran  to  the  wagon,  and  assaulted 
May  with  a  knife,  cutting  his  shirt  in  two  places  before  he  could  get  out  of 
his  reach.  May  fled  around  the  tent,  Baffin  pursuing  and  cutting  at  him 
with  his  knife.  As  May  ran  by  the  tent,  he  snatched  a  pistol  from  the  side 
of  the  tent,  and,  while  in  a  stooping  position,  he  presented  the  pistol  around 
his  left  arm,  without  rising,  and  fired  back  as  he  ran.  The  ball  took  effect  in 
the  body  of  deceased,  causing  him  to  stop,  step  back  a  few  steps,  and  sit  down. 
Death  ensued  in  about  10  minutes.  Appellant  requested  the  court  to  instruct 
the  jury  that  he  was  not  bound  to  retreat,  etc.  This  was  refused,  and  this 
ruling  is  assigned  as  error.  While  the  law,  under  no  circumstances,  requires 
the  party  assaulted  to  retreat,  and  in  very  many  cases  it  is  the  imperative 
duty  of  the  court  to  so  instruct,  yet  in  some  cases  it  is  not  necessary,  and  in 
these  the  refusal  is  not  error.  It  is  the  duty  of  the  court  to  charge  the  law 
applicable  to  the  facts  of  the  case,  and  there  is  no  fact  in  this  case  requiring 
a  charge  upon  the  subject  of  retreating;  for,  if  the  jury  believed  the  witnesses 
who  made  the  case  of  self-defense,  evidently  the  appellant  was  retreating  at 
the  very  instant  he  fired  the  fatal  shot;  and,  if  the  law  required  him  to  retreat, 
he  was,  according  to  the  testimony  of  those  witnesses,  in  full  and  perfect 
compliance  with  the  law.  In  cases  in  which  there  is  no  retreat,  it  might  be 
beneficial  to  a  defendant  to  have  an  instruction  given  that  he  is  not  required 
to  retreat;  but,  when  he  has  retreated,  no  possible  benefit  can  accrue  to  him 
from  such  instruction.  In  fact,  when  the  proof  is  evident  (as  in  this  case,  if 
appellant's  witnesses  are  to  be  credited)  that  the  accused  did  retreat,  and  was 
in  full  retreat  when  he  fired,  a  charge  that  the  law  does  not  require  him  to 
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retreat  could  not  be  pertinent  to  any  issue  in  the  case,  and  tbcre  would  be  no 
legitimate  purpose  which  such  a  charge  could  subserve. 

The  other  assignments  of  error  are  not  deemed  well  taken.    No  error  ap- 
pearing in  the  record,  the  judgment  is  affirmed. 


Owens  v,  Missouri  Pac.  Bt.  Co. 

{Supreme  Court  of  Texaa.    April  22,  1887.) 

1.  Damagkb — Flooding  Land — Measure  of. 

Id  an  action  against  a  railroad  company  to  recover  damages  for  iiiiuries  to  plain- 
tiff's land  alleged  to  have  been  cansed  by  an  embankment  erected  by  the  defend- 
ant, it  is  not  error  to  instruct  the  jar^  that  the  measure  of  damages  is  "  the  differ- 
ence between  the  value  of  the  plaintiff's  land  before  the  construction  of  said  em- 
bankment and  the  value  of  the  same  immediately  after  said  damage,  if  any  was 
caused  by  said  defendant. 

2.  New  Tbial— Verdict— Evidence. 

In  an  action  against  a  railroad  company  to  recover  damages  alleged  to  have  been 
MUsed  by  the  erection  of  an  embankment  by  the  defendant,  where  a  verdict  has  been 
rendered  for  the  plaintiff  for  a  small  amount,  it  will  not  be  set  aside  because  the  evi- 
dence would  have  sustained  a  verdict  for  a  much  larger  sum  ;  and  it  cannot  besaid 
that  the  jury  found  at;ainst  tlie  evidence  upon  the  qoestion  of  damages,  where  cer- 
tain witnesses  certified  that  the  standing  of  the  water  on  the  land  in  qnestion  was 
wholly  caused  by  the  embankment  of  defendant,  while  other  witnesses  testified  that 
the  embankment  did  not  affect  the  flow  of  the  waters  from  it. 
8.  Appeal— Objegtioks  must  be  Raised  Below. 

It  is  not  error  for  the  court,  upon  the  jury  reporting  that  they  cannot  agree,  to 
say  to  the  jury  that  there  has  been  a  miatrlal  at  a  former  term  in  the  cause,  and 
that  the  business  of  the  court,  and  the  interests  of  the  country,  made  it  important 
for  them  to  agree,  if  it  conld  be  done ;  and  any  ezoeption  to  such  action  of  the  trial 
court,  in  order  to  be  considered  upon  appeal,  must  be  taken  at  the  time,  and  a  bill 
ef  exceptions  prepared,  tendered  to,  and  signed  by  the  judge,  alter  having  been  sub- 
mitted to  the  opposing  attorney  as  reqaired  by  statute.  The  mere  statement  of  the 
judge,  ofthese  facts  in  the  record,  although  written  by  him  and  signed  officially, 
eannot  be  received  as  its  sabstitute. 

4.  Railboad  Cohpahieb— OoffSTBUonoH— Flow  or  Water. 

in  an  action  against  a  railroad  comi>any  for  damag:es  alleged  to  have  been  caused 
by  the  erection  of  an  embankment,  it  is  not  error  to  instruct  the  jury  that  the  de- 
fendant was  not  bound  to  construct  sluices  and  water-ways  in  places  where  the 
water  did  not  naturally  flow  out,  an  instruction  having  previously  been  given  that, 
■rthe  work  of  the  defendant  caused  the  overflow,  the  plaintiff  was  entitled  to  re- 
cover ;  and  such  instruction  would  not  prevent  the  jury  from  considering  the  ques- 
tion of  the  obstruction  of  the  outlets  of  the  pond  which  covered  the  land  in  ques- 
tion. 

5.  Trial— Verdict— Compromise  Verdict. 

It  is  not  error  for  thejury  to  return  a  verdict  which  is  a  result  of  a  compromise 
between  the  members  of  the  jury. 

Appeal  from  McLennan  county. 

^lark  dk  Dyer  and  Herring  <&  Kelley,  for  appellant.    Foster  dk  Wilkinsof^ 
for  appellee. 

0AIN£S,  J.  This  suit  was  brought  by  a])pellant  against  appellee  to  recover 
d<images  to  appellant's  land,idlegpd  to  have  been  caused  by  an  embankment 
erected  by  appellee.  Appellant  obtained  in  the  court  below  a  verdict  and 
judgment  for  $100;  and  because,  as  he  claims,  the  damages  are  insufficient, 
he  now  appeals  to  this  court.  That  after  the  construction  of  appellee's  road 
and  embankment  the  land  of  appclhint  was  overflown  and  greatly  depreciated 
in  value  there  can  be  no  doubt.  But  the  stress  of  the  case  was  upon  the  issue 
whether  the  continuous  overflow  which  was  proved,  was  the  result  of  the 
embankment,  or  was  caused  by  an  unusual  succession  of  heavy  rains.  Inci- 
denit  to  this  was  the  further  question:  If  the  overflow  was  atfected  at  all  by 
the  embankment,  to  what  extent  was  it  increased  by  that  obstruction?  A 
large  number  of  witnesses  were  examined  u^)on  these  questions  by  both  par- 
v.4s.w.no.9— 38 
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ties,  and  the  evidence  is  conflicting.  It  was  peculiarly  within  the  province  of 
the  jury  to  weigh  the  evidence,  under  these  circumstances,  and  to  determine 
the  issues.  Their  verdict  cannot  be  disturbed  unless  for  errors  in  the  pro- 
ceedings of  the  court. 

We  will  therefore  consider  the  assignments  in  order.  The  first  and  second 
are  presented  together,  and  are  as  foUows:  "Q)  The  court  erred  in  the  fifth 
paragraph  of  the  charge  to  the  jury,  wherein  tne  measure  of  damages  is  stated 
to  be  *  the  difference,  if  any,  between  the  value  of  plaintiff's  land  before  the 
construction  of  said  embankment  and  the  value  of  the  same  immediately  after 
said  damage,  if  any,  was  caused  by  said  defendant.'  (2)  The  court  erred  in 
not  giving  to  the  jury  the  special  charge  as  to  the  measure  of  damages,  which 
would  have  corrected  the  error 'complained  of  in  the  preceding  assignment, 
which  charge  was  as  follows:  *If  the  jury  should  find,  under  charges  hereto- 
fore given,  that  the  plaintiff  has  suffered  damages  b^  the  erection  and  mainte- 
nance of  said  railway  embankment  for  which  he  would  otherwise  be  entitled  to 
recover  of  the  Missouri  Paci^c  Railway  Company,  under  the  law  and  evidence, 
by  reason  of  said  embankment  being  the  original  cause  of  the  injury,  the 
fact,  if  it  be  a  fact,  that  in  the  present  condition  of  the  pond,  and  the  ground 
adjacent  thereto,  the  removal  of  the  embankment  originally  erected  would 
not  cause  the  water  to  flow  off.  cannot  diminish,  impair,  or  defeat  the  right 
of  the  plaintiff  to  recover.  If  the  jury  find  for  the  plaintiff,  they  will  find  for 
him  such  damages  as  have  been  caused  by  the  defendant  to  this  time,  and  the 
measure  of  damages  is  the  difference  in  value  of  the  land  at  the  erection  of 
the  embankment  and  its  present  value,  in  the  absence  of  any  evidence  that 
the  value  of  said  land  has  been  clianged  or  diminished  by  pther  causes." 

It  is  to  be  noted  that  the  secpnd  assignment  is  not  sustained  by  the  record. 
What  is  called  therein  the  special  charge  was  embraced  in  two  separate  in- 
structions asked  by  the  appellant.  The  record  shows  that  so  much  of  tlie  in- 
struction quoted  as  is  embraced  in  the  first  sentence  was  asked  as  a  separate 
charge,  and  was  given.  That  which  is  embraced  in  the  second  sentence  was 
separately  requested  also,  but  was  refused.  Ordinarily  tlie  measure  of  dam- 
ages resulting  from  overflows  caused  by  the  construction  of  embankroenta  is 
the  loss  resulting  from  each  successive  flood;  but  in  this  case  it  was  alleged 
that  the  value  of  the  land  wiis  permanently  impaired  by  the  destruction  of  a 
valuable  pasture,  and  the  damages  claimed  were  the  deterioration  in  the  price 
of  the  property.  So  far  as  the  record  discloses,  no  question  was  made  upon 
either  side  as  to  this  being  the  proper  measure  of  plaintiff's  recovery,  if  he 
were  entitled  to  recover  at  all.  The  appellant's  proposition,  under  the  align- 
ment, is  that  the  portion  of  the  charge  complained  of  in  the  firat  assignment 
'*took  from  the  jury  the  consideration  of  damage  that  ma^  have  resulted  to 
plaintiff  by  reason  of  dehHs  being  deposited  in  the  water-ways,  outlets,  and 
sluices  of  the  pond,  while  the  land  was  for  a  long  time  flooded,  which  dam- 
age would  not  have  resulted  immediately  after  the  overflow,  but  would  have 
been  the  result  of  continuous  deposit  of  sediment  after  the  lapse  of  time  from 
the  thirteenth  of  December,  1881,  until  July,  1883,  and  later." 

We  do  not  think  the  instruction  obnoxious  to  the  objection  made  to  it  in 
this  proposition.  It  does  not  charge  the  jury  Uicit  the  measure  of  damages  is 
the  difference  in  the  value  of  the  land  before  the  embankment  was  made  and 
its  value  immediately  after  the  first  overflow  that  followed,  but  that  it  is  the 
difference  in  value  1)efore  the  construction  was  made  and  immediately  after 
the  damage  that  resulted  from  defendant's  act.  This,  we  think,  clearly  means 
the  difference  between  the  value  immediately  before  the  erection  and  its  value 
after  all  the  damage  caused  by  it  had  been  done.  This  was  correct,  and,  in 
our  judgment,  as  applicable  to  the  evidence  adduced,  was  not  calculated  to 
mislead  the  jury.  The  fifth  special  charge  asked  by  appellant  had  been  sub- 
stantially given  in  the  instruction  we  have  had  under  consideration,  and 
therefore  it  was  not  error  to  refuse  it.  r^  ^^^T^ 
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Tlie  fifth  assignment  of  error  complains  of  the  action  of  the  court  in  telling 
the  Jury,  when  they  reported  they  could  not  agree,  that  there  had  been  a  mitt- 
trial  at  a  former  term  in  this  cause,  and  that  the  business  of  the  court,  and 
the  interests  of  the  country,  made  it  important  for  them  to  agree,  if  it  could 
be  done.  But  to  this  action  of  the  court  no  exception  was  tak«^n  at  the  time, 
and  ho  bill  of  exceptions  prepared,  tendered  to,  and  signed  by  the  Judge,  after 
having  been  submitted  by  him  to  the  opposing  attorneys,  as  the  statute  re- 
quires. There  appears  in  the  record  a  statement  of  the  fact  that  the  judge 
used  the  language  to  the  jury  which  is  complained  of  in  the  assignment,  and 
under  the  circumstances  therein  set  forth;  but  we  think  this  cannot  be  con- 
sidered. In  order  to  subject  the  action  of  the  trial  court  to  reversion  on  ap- 
peal, it  must  be  excepted  to  at  the  time.  The  otflce  of  a  bill  of  exceptions  is 
to  show  the  proceedings  of  the  court  which  do  not  otherwise  appear  of  record, 
and,  the  mode  of  its  authentication  being  provided  by  law,  the  mere  state- 
ment of  the  judge,  although  written  by  him  and  signed  officially,  cannot  be 
received  as  its  substitute. 

The  fifth  and  sixth  assignments  of  error  are  submitted  with  the  same  state- 
ment, and  may  be  considered  together.  They  are  as  follows:  "(4)  The  ver- 
dict of  the  jury  is  manifestly  a  compromise  verdict,  and  is  contrary  to  law, 
and  not  warranted  by  the  evidence.  (5)  The  verdict  is  contrary  to  law  and 
evidence  in  this:  It  finds  one  hundred  dollars  damages  for  plaintiff,  thereby 
admitting  his  cause  of  action  as  alleged^  when  there  was  no  conflict  of  ev- 
idence as  to  the  measure  of  damage;  and  the  very  least  amount  of  damajzes, 
as  shown  by  the  evidence,  without  anything  at  all  to  the  contrary,  is  $13,000. 
So  the  jury  should  have  found  a  verdict,  under  the  law  and  evidence,  for  this 
Amount;  and  in  this,  the  verdict  is  ^itirely  without  and  not  supported  by 
any  evidence,  and  is  manifestly  contrary  to  the  law  as  charged  by  the  court." 

The  evidence  would  doubtless  have  warranted  a  verdict  for  plaintiff  for 
damages  to  a  much  greater  amount  than  that  found  by  the  jury.  It  would 
also  have  sustained  a  verdict  for  the  defendant.  There  were  witnesses  who 
testified  that  the  standing  of  the  water  over  the  land,  and  the  consequent  de- 
struction of  the  pasture,  were  wholly  caused  by  defendant's  embankment. 
There  were  about  as  many  who  gave  evidence  that  they  had  known  the  land 
for  many  years,  and  that  the  embankment  did  not  affect  the  flow  of  the  wa- 
ters from  it.  There  were  still  others  from  whose  testimony  the  jury  were  war- 
ranted in  concluding  that  the  embankment  did  somewhat  affect  the  drainage 
of  the  land,  but  that  the  damage  was  in  the  main  to  be  attributed  to  natural 
causes,  and  that  the  construction  of  the  work  contributed  to  it  only  to  a  very 
slight  extent.  A  number  of  witnesses  having  sworn  that  the  overflow  was 
caused  by  the  embankment,  and  others  equally  credible  having  sworn  that  it 
was  not,  it  is  not  surprising  that  the  Jury  concluded  that  the  truth  lay  be- 
tween the  two  extremes,  and  found  that  the  work  did  affect  the  floods,  but 
only  to  a  very  limited  degree.  Such  being  .(he  case,  we  cannot  say  that  the 
jury  found  against  the  evidence  upon  the  question  of  damages. 

The  objection  that  the  finding  of  the  jury  is  a  compromise  verdict  is  not 
well  taken.  We  presume  that  but  few  verdicts  are  returned  giving  damages 
tor  a  tort  in  which  the  amount  is  not  the  result  of  a  compromise  bSween  the 
members  of  the  Jury. 

The  sixth  assignment  of  error  is  that  **the  court  erred  in  the  last  paragraph 
of  its  charge  to  the  jury,  which  is  as  follows:  '  You  are  further  instructed  that 
the  law  does  not  require  the  construction  of  sluices  or  culveiis  for  the  drain- 
age of  land,  except  that  which  naturally  lays  so  that  the  water  thereon  will 
be  naturally  drained  by  tlie  construction  of  such  culverts  or  sluices;  and  if 
the  jury  find  from  the  evidence  that  the  water  standing  on  Dry  pond,  at  its 
present  height,  has  no  natural  connection  with  or  flow  to  the  embankment  at 
the  north  end  of  the  railroad  through  plaintiff's  lands,  the  defendant  would 
not,  in  such  cases,  be  required  to  construct  a  culvert  or  sluice  under  such  em- 
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bankment  through  plaintifTs  land,  at  said  north  end,  for  the  drainage  of  the 
water  standing  in  said  Dry  pond  at  that  point;  unless  you  also  find  that  said 
Dry  pond  is  disconnected  with  said  embankment  at  said  point  by  the  accumu- 
lation of  debris  between  said  Dry  pond  and  said  embankment,  caused  by  the 
construction  of  the  same,  thus  preventing  the  natural  flow  of  said  water  to 
said  drainage,  if  any.    Record,  200. " 

This  charge  is  not  liable  to  the  criticism  made  upon  it  in  the  proposition 
under  the  assignment.  It  is  clearly  not  upon  the  weight  of  the  evidence,  nor 
do  we  see  thai  it  was  calculated  to  mislead  the  jury.  It  does  not  exclude  from 
the  consideration  of  the  jury  the  question  of  the  obstruction  of  the  outlets  in 
the  southern  portion  of  the  pond,  as  appellant  complai  ns .  The  jur>'  are  merely 
told,  in  effect,  that,  if  iSd  water  did  not  naturally  flow  out  at  the  noi-tli  end, 
defendant  was  not  bound  to  construct  water-ways  there,  except  in  case  debrU 
thrown  up  by  the  embankment  had  dammed  the  natural  outlet  at  that  point. 
The  jury  had  already  been  instructed,  in  substance,  that,  if  the  work  caused 
the  overflow,  plaintiff  was  entitled  to  recover,  and  the  instruction  now  under 
consideration  did  not  preclude  them  from  finding  that  there  may  have  been  an 
outlet  at  the  southern  part  of  the  pond  which  the  embankment  had  obstructed. 

AVe  find  no  error  in  the  judgment,  and  it  is  affirmed. 


Walet  «.  Haskins  and  others. 
{BypretM  Court  of  Texas.    June  3,  1S87.) 

1.  LiMiTATioxf  OF  AanoMB—TBssPABS  TO  Trt  Titlb— Exousb  fob  Dblat. 

In  1857,  W.  brought  suit  in  Texas  against  B.  &  R.,  for  cuttinK  timber  off  his  lands. 
The  attorneys  whom  W.  had  retained  abandoned  the  suit.  Two  years  later  he  em- 
ployed other  attorneys,  who,  upon  leaving  the  state,  dropped  the  case.  In  Hay, 
1867,  judgment  by  default  went  against  W.,  who  then  lived  In  Loaisiana,  forcosta, 
and  the  land  in  controversy  was  sold  and  boaght  in  by  H.  W.  came  to  Texas  fn 
1877,  and  went  into  possession,  but  was  ejected  by  H.  in  1881.  In  tlie  mean  time  he 
had  paid  taxes  on  the  land,  throogh  an  agent,  and  bad  corresponded  with  the  clerk 
and  sheriff  of  the  county  to  no  eflect,  to  get  information  about  the  suit.  He  had 
no  conHnunication  with  his  agent  about  the  case.  He  then,  in  1881,  brought  tree- 
pass  to  try  title  against  the  widow  and  sole  heir  of  H.  Beld,  that  the  suit  was 
barred,  and  that  there  was  nothing  in  the  drcumstanoes  set  out  to  excuse  the  de- 
lay. 

2.  Glood  oh  Titlb— Posrebsiom. 

A  suit  to  remove  cloud  on  title  may  be  brought  when  the  plaintiff  is  in  posses- 
sion, as  well  as  when  he  is  out. 

Appeal  from  district  court,  Karnes  county. 

Trespass  to  try  title,  brought  in  1881,  by  Walet,  appellant,  against  A.  L. 
Hasisins,  the  widow,  and  Lulu  Haskins,  the  infant  daughter,  of  B.  F.  Has- 
kins, deceased,  to  recover  I,8d6  acres  of  land  out  of  the  "Francis  J.  Haskine 
league  and  labor  survey, "  in  Karnes  county,  Texas.  The  petition  alleges  own- 
ership and  possession  in  the  plaintiff,  and  an  ouster  by  the  defendants  in  1881, 
and  contains  the  averments  usual  in  tliis  form  of  action.  The  defendants  filed 
a  general  demurrer  and  special  exceptions,  and  answered,  by  general  denial, 
not  guilty,  stale  demand,  and  limitation  of  three,  five,  and  ten  years.  There 
was  put  in  evidence  an  agreement  in  which  the  Haskinses  '*  acknowledged 
and  recognized  the  plaintiff's  title  to  the  land  in  controversy,  deraigned  from 
the  sovereignty  of  the  soil  by  regular  chain  of  title  and  transfer  through  the 
grant  to  Francis  J.  Haskins,  by  the  deed  of  administrator  to  Peter  McGreal, 
Peter  McGreaPs  deed  to  R.  J.  Towns,  K.  J.  Towns'  deed  to  plaintiff,  as  alleged 
in  the  plaintiff's  petition,  and  that  the  defendants'  claim  to  the  land  is  alone 
based  upon  the  sheriff's  deed  from  S.  J.  Davis,  sheriff  of  Karnes  county,  to 
B.  F.  Haskins,  *  *  *  now  on  file,  and  dated  May  17, 1867."  There  was 
a  verdict  and  judgment  for  the  plaintiff.  The  defendant  thereupon  appealed, 
and  the  supreme  court  (63  Tex.  213)  reversed  the  district  court,  and  remanded 
the  cause. 
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McLeary  <fe  Barnard^  for  appellant.  John  A,  dk  N.  O,  Green  and  Lawton 
<ft  Broume,  for  appellee. 

Willie,  C.  J.  This  suit  was  before  this  court  on  a  former  occasion,  and  is 
reported  in  63  Tex.  213.  The  case  was  then  reversed  in  favor  of  the  present 
appellees,  because  the  court  below  ruled  out  the  sheriff's  deed  under  which  the 
appellees  claimed,  and  because  certain  testimony  as  to  the  payment  of  taxes 
by  Mrs.  Haskins  was  excluded,  and  because  the  court  refused  to  charge  the 
jury  that  10  years  would  bar  a  suit  to  cancel  a  sheriff's  deed.  It  was  held 
tbat  the  plaintiff  could  not  recover  in  the  state  of  case  then  presented  to  this 
court,  whether  his  action  was  to  be  treateil  as  one  of  trespass  to  try  title,  or 
1^  a  suit  in  equity  to  cancel  a  deed,  and  remove  clouds  from  title.  If  an  ac- 
tion of  trespass  to  try  title,  he  could  not  recover,  because  he  was  collaterally 
attacking  a  sheriff's  deed  which  was  not  void,  but,  under  the  proof,  voidable. 
If  a  suit  to  remove  the  cloud  caused  by  the  deed,  he  could  not  succeed,  because 
more  than  10  years  had  elapsed  since  the  right  to  sue  accrued,  and  no  excuse 
for  the  delay  had  been  alleged  and  proved.  When  the  cause  was  remanded, 
Walet  amended  his  petition  to  meet  the  decision  of  this  court  upon  the  ques- 
tion of  stale  demand,  alleging  certain  reasons  and  excuses  for  not  commeno- 
ing  his  suit  at  an  earlier  day.  Upon  a  demurrer  to  the  amended  petition,  the 
court  below  held  these  excuses  insufl9cient,  and,  the  plaintiff  refusing  further 
to  amend,  the  cause  was  dismissed.  From  this  judgment  of  dismissal  the 
present  appeal  is  taken. 

It  is  admitted  by  the  appellant  that  he  has  no  ground  for  reversal  unless  his 
petition  has  allegcMl  some  sufficient  excuse  for  his  delay  in  bringing  the  ac- 
tion, all  other  questions  having  been  settled  by  the  former  decision.  As  to 
this  matter,  the  petition  shows  that  before  and  down  to  the  seventh  day  of 
May,  1867,  the  plaintiff  was  the  owner  of  the  land  in  controversy.  On  that 
day  it  was  sold  under  an  execution  against  the  plaintiff  in  favor  of  H.-  H. 
Brockman  et  al„  and  was  purchased  by  the  ancestor  of  the  appellees.  Facts 
are  alleged  in  the  petition  tending  to  show  that  this  sale  was  voidable  at  the 
suit  of  the  plaintiff.  This  suit  was  commenced  in  1881,  more  than  10  years 
after  the  adoption  of  our  state  constitution.  As  reasons  why  it  was  not  be- 
guu  earlier,  the  plaintiff  stated  that,  at  the  time  the  judgment  under  which 
the  execution  sale  took  place  was  rendered,  he  resided  In  Louisiana,  and  that 
he  did  not  know  that  the  judgment  had  been  rendered  against  him,  nor  that 
the  land  had  been  levied  on  and  sold  to  Haskins  till  some  time  in  the  year 
1887.  It  seems  that  Walet  had,  in  1857,  brought  suit  against  Brockman  & 
Ruckman  for  damages  for  cutting  timber  off  of  this  land ;  but  that  two  years 
afterwards  his  attorney  abandon^  the  suit,  and  he  employed  another  firm  of 
lawyers  to  take  charge  of  it;  that  this  firm,  having  also  abandoned  the  cause 
and  removed  to  California  in  1866,  as  the  plaintiff  learned  a  long  time  after- 
wards, it  was  dismissed  for  want  of  prosecution,  and  the  execution  under 
which  the  land  was  sold  was  for  the  costs  adjudged  against  the  plaintiff  upon 
the  dismissal  of  the  suit.  The  plaintiff  alleged  that  he  had  diligently  in- 
quired and  corresponded  with  the  clerk  and  sheriff  of  Karnes  county,  where 
the  land  lay,  and  other  persons,  concerning  the  result  of  said  suit,  from  the 
end  of  the  war  down  to  1877,  without  avail.  He  came  to  Texas  in  February 
of  that  year,  and  took  possession  of  the  land,  and  held  it  till  ejected  by  the 
appellees,  in  1881.  He  had  paid  taxes  on  the  land  all  the  time  through  his 
agents,  and  had  received  no  intimation  that  any  other  person  claimed  it.  When 
the  appellant  came  to  Texas,  in  1877,  he  soon  ascertained  from  the  records  of 
Karnes  county  all  about  the  sale  of  his  land;  but  was  told  by  an  attorney, 
whom  he  proposed  to  employ,  to  have  the  sheriff's  deed  canceled,  that  he 
could  do  nothing  towards  this  without  the  original  title  papers.  The  plain- 
tiff then  details  with  great  particularity  his  search  for  his  deeds  among  the 
papers  of  the  attorneys,  who  had  been  previously  employed  by  him  in  refer- 
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ence  to  the  land,  which  shows  considerable  diligence  in  attempting  to  find 
them.  After  a  search  of  several  years  they  were  found  in  the  possession  of 
the  widow  of  one  of  these  attorneys,  in  1881,  and  this  suit  was  immediately 
commenced. 

The  above  are  substantially  the  excuses  offered  by  Walet  fornot  bringing  this 
suit  within  proper  time,  and  we  think  that  the  bare  statement  of  them  is 
enough  to  show  that  they  are  insufficient.  Wliile  it  is  shown  that  the  attor- 
neys last  employed  to  represent  him  in  his  suit  against  Brockman  etal,  aban- 
doned his  cause  without  his  knowledge,  it  appears  that  he  had  agents  who 
paid  the  taxes  on  this  land,  and  who  must  have  known  the  condition  of  the 
title.  It  further  appears,  too,  that  the  entire  proceedings  under  which  the 
appellees  claim  title  were  on  record  in  Karnes  county,  and  open  to  inspection. 
The  plaintiff  was  chargeable  with  notice  of  what  occurred  in  court  in  reference 
to  a  suit  which  he  himself  had  instituted  and  prosecuted  for  years.  His  ab> 
sence  from  the  state  did  not  relieve  him  from  the  necessity  of  following  up  his 
case.  If  he  trusted  it  to  attorneys  who  abandoned  the  suit,  it  was  his  mis- 
fortune, and  the  appellees  should  not  suffer  for  this  misplaced  confidence  on 
his  part.  The  very  fact  that  his  frequent  letters,  making  inquiry  about  the 
suit,  met  with  no  answer,  was  a  circumstance  tending  to  make  him  suspect  that 
all  was  not  right  in  reference  to  the  litigation.  It  is  not  shown  that  he  wrote 
to  the  parties  who  were  paying  taxes  for  him,  but  it  is  shown  that,  notwith- 
standing he  received  no  answers  from  his  attorneys  and  the  clerks  and  other 
parties  to  whom  he  did  write,  he  rested  quietly  for  the  space  of  many  years, 
content  that  the  case  should  take  care  of  itself,  and  aware  of  the.almost  cer- 
tainty that,  under  the  circumstances,  it  would  be  dismissed.  When  he  did, 
fifter  the  lapse  of  10  years,  come  to  Texas  to  look  after  this  land,  his  only  dil- 
igence was  in  looking  up  his  title  deeds,  for  whose  possession  by  him  there  was 
no  special  necessity.  He  could  liave  brought  this  suit  as  well  without  as 
with  them.  He  could  doubtless  have  proved  their  contents  by  other  evidence,  at 
least  it  is  not  shown  that  he  could  not;  but,  if  he  could  not  have  done  so,  there 
was  no  necessity  for  him  to  offer  in  the  case  a  single  title  paper.  The  deed 
which  he  seeks  to  cancel  was  one  conveying  his  own  title  to  Haskins,  The 
latter  claimed  under  him,  and  there  was  no  necessity  for  his  establishing  his 
own  title  in  this  proceeding.  Yet  the  appellant  spent  almost  four  years  in  a 
search  for  papers  which  could  not  profit  his  case  in  the  least.  Kothing  is 
alleged  throughout  the  entire  petition  tending  to  show  that  the  appellees  or 
their  ancestor  threw  any  obstacle  in  the  way  of  the  plaintiff's  comutencing 
suit,  or  did  anything  towards  concealing  their  claim,  or  the  evidence  that  would 
overthrow  it.  "Equity  always  refuses  relief  to  stale  demands.  Wlien  a  party 
has  slept  upon  his  rights  for  a  great  length  of  time,  nothing  can  call  forth  this 
court  into  activity  but  conscience,  good  faith,  and  reasonable  dilligence; 
laches  and  neglect  are  always  discountenanced."  Smith  v.  Clay,  3  Brown» 
Ch.  640. 

The  reasons  for  this  salutary  rule  are  well  illustrated  in  the  present  case. 
The  grounds  upon  which  Walet  sought  to  set  aside  the  deed  to  Haskins  were 
inadequacy  of  price,  accompanied  by  unlairness  in  making  the  sale.  Any 
circumstances  tending  to  show  that  the  land  sold  for  a  reasonable  price,  or 
that  the  sale  was  fairly  made,  would  usually  rest  only  within  the  knowledge 
of  witnesses  who  might  die  or  remove  beyond  the  jurisdiction  of  the  court, 
and  the  purchaser  be  deprived  of  their  testimony  should  the  delay  in  bringing 
the  suit  be  unreasonable.  It  certainly  was  against  equity  and  good  con- 
science to  allow  him,  when  he  was  charged  with  notice  of  the  deed  that 
clouded  his  title,  and  was  apparently  in  possession  of  all  the  evidence  he  could 
ever  obtain  to  set  aside  the  deed,  and  the  courts  of  the  country  were  open  to 
him,  to  wait  till  sufficient  time  had  expired  to  bar  his  suit,  and  the  evidence 
of  his  adversary  had  been  probably  lost  by  the  lapse  of  years,  and  then  iusti- 
tute  a  suit  to  clear  his  title  of  this  adverse  claim.     The  fact  that  he  took  pos- 
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session  of  the  land  in  1877  does  not  affect  the  case.  A  suit  to  remove  clouds 
may  be  brought  when  the  plaintiff  is  in  possession  as  well  as  when  he  is  not. 
The  fact  that  he  is  in  possession  does  not,  in  our  state,  give  him  any  better 
standing  in  court  than  if  he  had  been  ousted  by  the  opposite  party.  Thom- 
son V.  Loeke,  1  8.  W.  JEtep.  112.  The  equitable  defense  of  lapse  of  time  af- 
fects him  as  much  in  the  one  case  as  in  the  other,  in  a  suit  of  this  character. 
His  possession  gives  notice  to  the  opposing  claimant  that  he  claims  the  land; 
but  not  that  he  will  assert  the  claim  by  a  suit  to  cancel  an  interfering  deed. 
It  is  evidence  rather  of  an  intention  to  act  on  the  defensive  in  a  suit  at  law 
than  to  proceed  as  a  complainant  in  a  court  of  equity.  Time  continued  to 
run  in  favor  of  the  appellees  as  well  after  Walet's  possession  as  before,  so  far 
as  the  suit  to  cancel  the  deed  was  concerned;  and,  more  than  11  years  having 
elapsed  from  the  acceptance  of  the  constitution  to  the  commencement  of  the 
suit,  the  action  was  barred,  and  the  court  correctly  sustained  the  demuiTer. 
The  judgment  is  affirmed. 


BoMAR  0.  Parker  and  others. 
{Supreme  Ootai  of  Texas,    June  7,  1887.) 

1.  JUDOMKNT— On  DbMUBBBB — C0NCLU8IVKirE88. 

The  ruling  in  Hughes  v.  Lane,  25  Tex.  356,  that  a  judgment  upon  demurrer  is  not 
conclusive,  was  not  necessary  to  the  decision  of  that  case,  and  cannot  be  maintained 
either  upon  principle  or  auttiority. 

2.  Same— Uroundb  of  Decision — Substtancic  or  Fobm — Pbbsumption. 

Where  a  petition  has  been  twice  held  bad,  and  two  trial  aniendnientn  have  been 
filed,  it  must  bepresutned,  upon  the  nlaintiflrs  filing  a  third  amended  petition,  that 
his  counsel  made  good  all  former  denciencies  pointed  out  by  the  court;  and,  where 
that  petition  has  been  dismissed  on  demurrer,  it  is  reasonable  to  conclude  that  the 
judge  did  not  dismiss  it  on  account  of  the  generality  of  the  allegations,  or  oth^ 
matter  of  form,  but  because  he  was  of  opinion  that  the  facts  stated  did  not  show  a 
meritorious  cause  of  action.  Such  a  dismissal,  not  set  aside,  is  therefore  res  adjudicata* 
8.  SAHifr— Obioinal  Pboobbdiko  for  Nbw  Trial. 

A  party  who  institutes  an  original  action  for  a  new  trial,  on  equitable  grounds, 
occupies  no  better  position  than  one  who  makes  his  motion  during  the  term  at 
whicn  the  judgment  is  rendered,  and  he  should  be  held  to  the  diligence  of  prose- 
cuting his  action  to  a  final  determination.  If  a  demurrer  to  his  petition  is  sua- 
tained,  and  be  fails  to  either  amend  or  appeal,  he  is  debarred  of  a  second  action. 
4.  EoniTY  Plbading — Ambkdmbnt  after  Dismissal. 

When  a  complainant  has  declined  to  amend  upon  a  demurrer  to  his  bill  being 
sustained,  and  the  bill  has  then  been  dismissed,  the  suit  is  at  an  end,  and  no  leave 
to  amend  can  be  granted. 
6.  Equity  Pbactice— Dismissal  without  Prejudice— Motion. 

When  a  demurrer  to  the  bill  has  been  sustained,  and  the  court  is  about  to  dismiflB 
the  suit  because  the  complainant  declines  to' amend,  a  motion  for  a  dismissal  with- 
out prejudice  is  then  in  order ;  but  such  a  motion  comes  too  late  after  the  decree 
of  absolute  dismissal  has  been  entered. 
6.  J UDOMBKT^ Former  Decision  in  Same  Case. 

The  supreme  court  of  Texas  is  not  absolutely  bound  by  its  former  adjudication, 
though  rendered  upon  a  previous  appeal  in  the  same  case ;  but  it  is  only  in  excep- 
tional cases  that  a  former  ruling  will  be  departed  from  upon  the  same  question 
when  presented  a  second  time  in  the  same  case. 

Appeal  from  district  court,  Grayson  county. 

Suit  by  J.  L.  Spencer  against  Bomar,  appellant,  and  Parker  and  others,  ap- 
pellees, to  set  aside  an  agreed  judgment  in  the  case  of  Laryet  al,  v.  Blncklep 
et  aL,  to  which  Bomar  and  Spencer  were  parties  defendant.  That  was  an  ac- 
tion of  trespass  to  try  title,  begun  November  11,  1875,  by  George  Lary  and 
others,  the  appellants  in  Parker  v.  Spencer,  61  Tex.  155,  and  appellees  here, 
except  Joseph  Bledsoe,  H.  0.  Head,  W.  W.  Taylor,  R.  L.  Parker,  and  H.  F. 
O^Neal.  The  land  in  controversy  was  one-third  of  a  league,  located  and 
patented  under  certificate  No.  515,  issued  to  the  heirs  of  Sherrod  Dunman  for 
one  league  and  labor.    The  claim  of  the  plaintiffs  was  that  they  were  entitled, 
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as  descendants  of  Amy  Dunman,  the  wife  of  Sherrod  by  a  former  marriage. 
Spencer  and  Bomer  claimed  each  SOSiicres  of  the  i?ract.  An  agreed  judgment 
was  rendered  May  23.  1878.  The  remaining  facts  appear  in  the  following 
opinions  of  Watts.  J.,  commissioner  of  appeals,  and  Willie,  G.  J.,  as  re- 
ported in  61  Tex.  155  et  $eq, : 

"Watts,  J.,  0.  A.  After  the  consent  decree  was  entered  in  the  case  of 
George  Lary  et  al.  v.  C.  C,  Binckley  et  al.t  the  appellee  Bomar  brought  suit 
in  the  district  court  of  Grayson  county  against  all  the  other  parties  to  that  de- 
cree, in  which  he  sought  to  have  the  same  vacated,  and  the  cause  tried  upon 
its  merits.  The  grounds  upon  which  he  sought  the  relief  were  these:  That 
his  attorneys  were  not  authorized  to  make  the  compromise,  and  consent  to  the 
decree;  that  certain  testimony  taken  by  deposition  by  plaintiffs  in  that  case 
was  false,  in  this:  that  it  was  therein  shown  that  Riley  Dunman,  the  son, 
died  after  the  death  of  his  father,  Sherrod  Dunman;  that  R.  L^  Parker,  who 
took  the  depositions,  was  interested  in  the  result  of  the  suit;  and  that  the 
plaintiffs  and  their  attorneys  knew  at  the  time,  and  before  the  entry  of  the 
decree,  that  the  evidence  was  false,  and  that  Parker  was  interested,  and  con- 
cealeti  these  facts  from  his  attorneys,  who,  not  knowing  of  the  falsity  of  the 
evidence  or  Parker's  interest  in  the  subject-matter  of  the  controversy,  were 
thereby  deceived,  and,  by  the  plaintiffs  therein  urging  a  trial,  his  attorneys 
were  Induced  to  make  tlie  compromise,  and  consent  to  the  decree;  that  in  fact 
Riley  Dunman  died  bc»fore  his  father,  Sherrod  Dunman,  which  fact  he  could 
establish  by  evidence  discovered  since  said  decree  was  rendered;  also  that 
Parker,  who  took  and  superintended  the  taking  of  said  depositions,  was  inter- 
ested with  the  plaintiffs  in  the  result  of  that  suit,  which  he  nor  his  attor- 
neys knew,  or  could  have  known,  by  any  reasonable  diligence,  until  some 
time  after  the  ilecree  was  rendered;  and  that  there  was  a  mistake  in  the  de- 
cree as  to  the  description  of  the  land  adjudged  to  Spencer,  his  vendee. 

"On  September  22,  1879,  general  and  special  exceptions  were  sustained  to 
Bomar's  original  and  amended  petitions,  and  Judgment  was  rendered  dismiss- 
ing his  case,  dissolving  an  injunction  theretofore  granted  in  his  behalf,  and 
judgment  for  costs  of  the  suit.  To  that  judgment  Bomar  excepted,  and  gave 
notice  of  appeal,  but  no  appeal  was  perfected.  In  his  cross-bill  in  this  case  he 
sought  to  have  the  consent  decree  vacated,  and  the  cause  tried  on  its  merits 
upon  the  same  grounds  that  he  asserted  in  his  suit.  To  this  cross-bill  he  ap- 
pended as  exhibits  all  the  pleadings  and  judgment  in  the  case  brought  by  him, 
and  also  therein  stated  the  history  and  result  of  that  case.  Appellants  ex- 
cepted specially  to  the  cross-bill  of  Bomar,  on  the  ground  that  it  appeared 
from  the  same  that,  as  to  him,  the  matters  therein  set  up  were  res  acijudicata. 
This  exception  was  overruled,  and  exceptions  saved  to  the  ruling. 

"In  accordance  with  the  previous  decisions  in  this  state,  the  judgment 
against  Bomar,  dismissing  his  petition,  etc.,  must  be  considered  as  a  final 
judgment,  from  which  an  appeal  could  have  been  taken.  Hanks  v.  Thomp^ 
son,  5  Tex.  6;  West  v.  Bagby,  12  Tex.  34;  Bradshaw  v.  Davis,  Id.  844;  Ha^ 
good  V.  €h-imes,  24  Tex.  16. 

"A  judgment  on  demurrer  may  be  as  conclusive  as  a  former  adjudication 
as  would  a  judgment  on  the  facts;  but,  to  have  that  effect,  it  must  clearly 
appear  that  the  demurrer  went  to  the  merits  of  the  action  or  defense;  other- 
wise it  would  be  presumed  that  the  objection  was  to  the  form,  and  not  to  the 
merits.  Wells,  Res.  Adj.  §  446.  Here  there  were  general  and  special  excep- 
tions taken,  and  all  sustained,  to  Bernards  petition  and  amendmenta;  and, 
upon  further  amendment,  curing  in  part  the  objection  pointed  out  by  the 
special  exceptions,  the  general  and  special  exceptions  were  again  renewed, 
and  were  all  sustained.  An  examination  of  the  pleadings  in  that  case  very 
clearly  and  distluctly  shows  that  the  court,  in  passing  upon  the  demurrers, 
considered  them  as  going  to  the  merits  of  the  case,  and  by  the/ruling  held 
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that  there  was  no  cause  of  action  stated  in  the  petition  and  amendments. 
Now,  as  to  the  correctness  of  that  ruling,  we  have  nothing  to  say;  for  that 
judgment  is  final  and  conclusive,  as  between  the  parties  thereto,  until  it  is  re- 
versed, vacated,  or  set  aside.  This  clearly  appears  from  Bomar's  cross-bill 
and  attached  exhibits,  and  the  court  below  should  have  sustained  the  special 
'exceptions  taken  to  the  same.  As  to  the  appellee  Bomar  this  disposes  of 
the  case,  but  as  to  appellee  Spencer  other  questions  are  presented  for  deter- 
mination. In  the  consideration  of  this  branch  of  the  case  very  many  of  the 
objections  urged  will  be  pretermitted,  as  immaterial  errors  in  no  way  affect- 
ing the  result. 

"In  response  to  special  issues,  the  jury  found  that  Spencer  was  not  repre-  • 
sented  by  any  authorized  attorney  in  the  suit  wherein  the  consent  decree  wtis 
rendered,  and  that  lie  hnd  not  been  served  with  process,  and  that  the  party 
who  had  accepted  service  for  him  did  so  without  authority,  and  the  attorneys 
who  appeared  for  him  were  not  authorized  by  him  to  make  such  appearance, 
or  to  represent  him  in  the  suit.  There  is  auiBcient  evidence  in  the  record  to 
sustain  that  finding,  and  to  the  admissibility  of  which  no  objections  were 
made.  As  he  had  not  been  made  a  party  to  tlie  suit  by  any  of  the  modes 
known  to  the  law,  he  would  not  be  bound  by  the  judgment.  But  he  had  the 
option  either  to  have  it  vacated  by  direct  proceedings,  or  else  to  treat  it  as 
void  in  any  collateral  proceeding  where  rights  might  be  asserted  against  him 
by  reason  of  the  same. 

**It  clearly  appeara  that,  after  the  death  of  Sherrod  Dunman,  there  was  an 
agreement  between  Mrs.  Amy  Dunman  and  his  sister,  Mrs.  McFarland,  by 
which  the  certificate,  though  not  issued,  was  partitioned  between  them,  and 
by  which  the  latter  was  to  have  one-third  of  the  certificate.  This  is  also  af- 
firmed by  the  special  finding  of  the  jury.  It  matters  not  whether  the  agree- 
ment was  verbal  or  in  writing,  for,  as  appears  from  the  evidence  and  finding 
of  the  jury,  the  parties  acted  in  pursuance  of  the  same.  Mrs.  McFarland, 
with  the  consent  of  her  husband,  sold  tier  one-third  interest  in  the  certificate 
to  Dimcan,  and,  as  shown  by  the  evidence  and  affirmed  by  the  verdict,  Mrs. 
Amy  Dunman  knew  of  that  sale,  and  acquiesced  in  the  sale;  and  it  is  not 
shown  that  she  ever  thereafter  asserted  any  claim  whatever  to  that  interest 
In  the  certificate.  The  evidence  sustains  the  findings  of  the  jury  to  the  effect 
that  Duncan  sold  that  interest  in  the  certificate  to  Pulliam,  and  Pulliam  to 
Larkin,  and  that  the  latter  located  the  same  upon  the  land  in  controversy,  and 
procured  the  issuance  of  the  patent  therefor  to  the  heirs  of  Sherrod  Dunman. 

"It  also  appears  from  the  evidence,  as  atfirmed  by  the  jury,  that  Everts  pur- 
chased the  land  from  Larkin  in  1852,  and  went  into  the  actual  possession  at 
•nee  under  recorded  deed,  and  in  1854  sold  and  conveyed  the  same  to  the  Bomars. 
The  conveyance  was  duly  recorded,  and  they  went  into  the  immediate  actual 
possession,  and  that  possession  was  continued  until  1864. 

"It  is  objected  that  the  deed  from  Evarts  to  the  Bomars  was  an  escrow 
from  1854  to  1856,  and  therefore  there  was  no  connective  and  continuous 
holding  under  deed  or  deeds  duly  recorded.  The  conveyance  was  made  and 
recorded,  and  placed  with  an  attorney,  to  be  delivered  when  the  Bomars  paid  , 
the  balance  of  the  purchase  money,' which  became  due  in  1856.  This  pur- 
chase money  was  paid  when  it  became  due  in  1856,  and  the  deed  was  deliv- 
ered. During  the  interim  the  Bomars  were  in  the  actual  possession  of  the 
land,  cultivating,  using,  and  enjoying  the  same,  paying  the  taxes,  and  claim- 
ing the  same  openly,  notoriously,  and  adversely  to  appellants  and  all  the 
world.  Undoubtedly,  when  the  money  was  paid  and  the  deed  was  fully  de- 
livered, that  delivery  related  back  to  the  date  when  the  Bomars  purchased 
and  went  into  possession. 

"It  is  also  urged  that  the  court  erred  in  admitting,  as  evidence,  a  certified 
copy  of  the  Sherrod  Dunman  certificate,  with  the  transfer  by  W.  H.  Pulliam 
to  Larkin  of  one-third  interest  in  the  same,  indorsed  or  writteiT  on  the  Qfig- 
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inal  certificate.  This  certified  copy  was  from  the  general  land-office,  and  It 
appeared  from  the  certificate  of  the  commissioner  that  tlte  original  certificate^ 
with  the  transfer  written  thereon,  was  on  file  in  that  office.  The  objection 
was  to  the  transfer,  upon  the  ground  that  the  patent  had  not  issued  to  the 
assignee,  and  therefore  the  transfer  was  not  an  archive  in  the  land-office. 
Under  the  statutes  in  force  prior  to  the  act  entitled  '  An  act  to  better  pro- 
tect the  papers,  records,  and  files  in  the  general  land-office/  approved  June 
2,  1873,  the  doctrine  contended  for  by  appellants  was  well  established.  But 
it  is  provided  by  the  fourth  section  of  that  act  that  "no  transfer  or  deed  that 
may  be  a  link  in  any  chain  of  title  to  any  certificate  on  file  in  the  general  land- 
office  shall  be  withdrawn  by  any  one ;  but  the  commissioner  shall ,  on  demand, 
deliver  to  the  interested  pwrty  certified  copies,  which  shall  have  the  same  force 
and  effect  as  the  originals."  It  has  been  held  by  recent  decisions  that  the  ef- 
fect of  that  provision  was  to  make  all  transfers  to  certificates  on  file  in  the 
general  land-office,  and  coming  within  its  terms,  archives. 

''Here  the  transfer  was  nearly  40  years  old  at  the  time  of  the  trial.  If  the 
original  had  been  produced  from  the  proper  source,  it  would  have  b-^en  ad- 
missible as  an  ancient  document.  It  appears,  from  the  certificate  of  the  com- 
missioner, that  the  original  was  in  the  proper  custody;  hence,  by  the  express 
terms  of  the  statute,  the  certified  copy  had  the  same  force  and  effect  as  would 
have  been  accorded  to  the  original  had  it  been  produced.  This  certificate 
was  located  on  the  land  in  1841,  and  but  a  short  time  after  the  transfer  had 
been  written  on  it;  and  it  will  be  presumed  that  it  had  remained  on  file  in  the 
general  land-office  since  that  date,  as  the  evidence  of  the  right  of  Larkin  and 
those  claiming  under  him. 

« 'Objections  were  urged  to  the  admissibility  of  a  transcript  from  the  dis- 
trict court  of  Red  River  county,  in  a  suit  by  Pulliara  against  Duncan  for 
specific  performance  of  a  bond,  to  make  the  latter  a  title  to  one-third  of  the 
Sherrod  Dunman  certificate.  It  is  claimed  that  the  petition  shows  that  it  was 
filed  in  the  county  court,  then  called  a  court  of  quarter  sessions,  and  that  the 
judgment  was  rendered  in  the  district  court,  and  that  there  is  no  order  of 
transfer  shown  to  have  been  made.  It  appears,  however,  that  the  petition 
was  filed  in  the  district  court,  March  29,  1839,  and  that  the  decree  was  ren- 
dered by  that  court,  October  6,  1840.  By  the  act  of  January  26,  1839,  the 
civil  jurisdiction  of  the  county  courts  was  greatly  reduced,  and  all  process 
theretofore  issued  out  of  that  court,  in  cases  involving  $100  and  upwards, 
was  required  to  be  returned  to  the  district  court.  Hart.  Dig.  art.  267.  Doubt- 
less, under  that  legislation,  the  petition  was  filed  in  the  district  court,  and  no 
order  of  transfer  seems  to  have  been  contemplated. 

"After  the  parties  had  announced  ready  upon  the  merits,  and  had  gone  into 
trial,  the  court,  over  the  objection  of  the  appellants,  permitted  the  appellees  to 
amend  their  pleadings.  The  statute  provides  that  pleadings  may  be  amended 
before  the  parties  announce  themselves  ready  for  trial,  "and  not  thereafter." 
Rev.  St.  art.  1192. 

"  In  Whitehead  v.  Foley,  28  Tex.  10,  it  was  held  that  a  general  rule  is  pre- 
scribed by  that  statute  to  the  effect  that,  after  announcement,  the  parties  are 
not  entitled,  as  a  matter  of  right,  to  amend  their  pleadings,  but  that  it  is  in 
tlie  power  of  the  court  to  allow  such  amendments  after  that  time  as  might 
become  necessary  to  attain  the  ends  of  justice. 

"Appellants  claim  that  the  court  erred  in  admitting  as  evidence  certain  re- 
citals in  the  petition  filed  in  the  cause  of  Pulliam  v.  Duncan,  and  also  recitals 
in  the  bond  for  title,  which  was  the  basis  of  that  suit.  It  seems  that  these  re- 
citals were  a^lmitted  upon  the  theory  that  they  tended  to  show  that  McFar- 
land  consented  in  writing  to  the  sale  of  the  one-third  interest  in  the  certifi- 
cate to  Duncan.  It  does  not  appear  to  us  that  such  recitals  were  admissible 
for  that  purpose;  but,  from  an  examination  of  the  record,  it  appears  that  the 
error  was  immaterial,  and  that  no  injury  resulted  to  appellants  thei'Cf rom.    The 
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sale  of  a  land  certificate,  or  the  right  thereto,  has  never  been  required  to  be 
evidenced  by  a  written  transfer.  A  verbal  sale  is  sufficient.  Randon  v.  Bar- 
ton, 4  Tex.  292;  Cox  v.  Bray,  28  Tex.  247;  Johnson  v.  Newman,  43  Tex.  640; 
Stone  V.  Brown,  54  Tex.  384. 

"In  1838  Mrs.  M(;Farland  could  sell  and  dispose  of  her  interest  in  or  right  to 
the  certificate,  with  the  assent  of  her  husband,  and  it  was  not  necessary  titat 
such  assent  should  be  in  writing;  and  after  so  great  a  lapse  of  time,  and  no 
adverse  right  having  been  asserted  by  him  or  his  heirs,  his  assent  and  acqui- 
escence will  be  presumed,  and  especially  so  where,  as  in  this  case,  he  was 
aware  of  the  sale.    Harvey  v.  Hitl,  7  Tex.  591;  Poor  v.  Boyce,  12  Tex.  448. 

"It  appears  from  the  finding  of  the  jury,  in  response  to  special  issue  No. 
23,  that  Nancy  McFarland  and  her  husband,  William  McFarland,  sold  a  third 
Interest  in  the  certificate  to  Duncan,  in  1837  or  1838,  and  that  Amy  Dunman 
assented  to  and  ratified  the  sale.  This  finding  is  sustained  by  the  evidence  of 
Janes  and  others,  and  there  was  no  conflict  of  evidence  upon  that  issue;  so 
that  the  other  issue  propounded  as  to  McFar1and*s  assent  to  the  sale  to  Dun- 
can was  immaterial,  and  any  error  respecting  that  issue  could  not  have  affected 
the  restilt.  The  jury  also  found  that  Sherrod  Dunman  had  no  child  or  chil- 
dren living  at  the  time  of  his  death,  but  that  Riley  Dunman  died  before  his 
father.  While  there  is  a  conflict  of  evidence  upon  that  point,  the  finding  of 
the  jury,  being  sustained  by  the  evidence,  is  conclusive.  Therefore  the  ap- 
pellants could  not  successfully  asseii  any  claim  or  light  to  the  land  as  the 
heirs  of  Riley  Dunman.  And  as  Mrs.  Amy  Dunman  had  agreed  to  the  parti- 
tion between  her  and  Mrs.  McFarland,  and  had  assented  to  and  acquiesced  in 
the  sale  of  the  one-third  interest  in  the  certificate  by  the  latter  to  Duncan,  she 
thereafter  had  no  such  right  to  or  interest  in  that  part  of  the  certificate  as 
would  descend  to  her  children  at  the  time  she  died.  Those  who  had  acquired 
that  Interest  had  the  right  to  locate  the  certificate  to  that  extent.  Farris  v. 
Gilbert,  50  Tex.  856.  From  the  issuance  of  the  certificate,  March  27,  1838, 
until  the  institution  of  the  suit  of  George  Lary  v.  C.  C.  Binckley,  the  appel- 
lees, and  those  under  whom  they  claim,  have  openly  asserted  their  right  to 
that  interest  in  the  certificate,  and  the  land  located  by  virtue  of  it;  and,  dur- 
ing that  long  period  of  37  years,  no  effort  was  made  by  the  appellants  to  repel 
the  hostile  assertion  of  right.  If  they  ever  had  any  interest  in  that  part  of 
the  certificate,  which  they  did  not,  still  they  have  slept  too  long  upon  their 
rights,  and  would  not,  at  this  late  day,  be  heard  to  assert  them.  League  v. 
Rogan,  1  Tex.  Law  Rev.  226. 

"Every  fact  necessary  to  the  complete  bar  of  five  years'  limitation  appears 
from  the  finding  of  the  jury.  When  Martha  Lary  married,  her  disability  of 
minor  age  was  removed,  and  that  of  coverture  could  not  be  tacked,  so  as  to 
save  the  running  of  the  statute.  It  also  appears  that  there  was  a  mistake  in 
the  consent  decree.  In  that  decree  it  is  recited  that  Spencer  is  to  have  his 
land,  but,  in  the  description  following,  the  error  is  made  of  dividing  the  land 
east  and  west,  instead  of  north  and  south,  and  it  is  not  contended  by  any  one, 
except  Taylor,  but  what  he  had  the  right  to  have  that  mistake  corrected.  As 
to  Taylor,  who  claims  to  have  been  an  innocent  purchaser  for  value  and  with- 
out notice,  the  jury  found  that  he  was  not  a  purchaser  in  good  faith,  and  for 
a  valuable  consideration.  This  finding  is  not,  as  claimed,  without  support. 
There  is  evidence  of  notice,  and,  besides,  Spencer's  deed  from  Bomar,  con- 
taining a  correct  description  of  the  land,  was  on  record  in  the  county  long  be- 
fore Taylor's  purchase.  Every  fact  necessary  to  the  establishment  of  Spen- 
cer's right  to  the  land  claimed  by  him  is  alfirmed  by  the  jury  in  response  to 
special  issues  submitted,  and  the  errors  complained  about  are  entirely  immate- 
rial, and  could  in  no  event  change  the  result.  Our  conclusion  is  therefore  that 
the  judgment  as  to  appellee  Bomar  ought  to  be  reversed,  and  that  the  su- 
preme court  ought  to  render  such  judgment  as  to  him  as  ought  to  have  been 
rendered  by  the  court  below, — that  is,  the  appellants'  exceptions  be  sustained 


604  SOUTHWESTERN  REPORTER,  [Tex. 

to  the  cross-bill  of  said  Bomar»  and  that  be  recover  nothing  by  reason  thereof, 
and  that  he  pay  the  cost  occasioned  by  the  same;  and  as  to  appellee  Spencer 
that  the  judgment,  as  rendered  in  the  court  below,  be  in  all  things  affirmed. 

"  Willie,  €•  J.  Above  report  of  commissioners  of  appeals  examined,  their 
opinion  adopted,  and  the  judgment  affirmed  as  to  Spencer;  but  in  view  of  the 
fact  that  the  appellee  Bomar,  upon  exceptions  being  sustained  to  his  cross- 
bill, is  entitled  to  amend  the  same,  if  he  so  chooses,  the  cause  will  be  reversed 
as  to  him,  and  remanded,  in  order  that  he  may  obtain  leave  to  amend  should 
he  choose  to  apply  for  such  leave;  otherwise  that  said  cross-bill  be  dismissed, 
and  the  said  Bomar  recover  nothing  by  reason  thereof.  Reversed  and  re- 
manded." 

When  the  case  got  back  to  the  district  court,  Bomar  filed  an  amended  cross- 
bill, which  was  thrown  out  on  demurrer,  and  he  tliereupon  took  this  appeal. 

VV,  W,  Wilkins,  for  appellant. 

To  be  a  bar  to  this  suit,  the  judgment  relied  on  as  an  estoppel  must  have 
been  rendered  on  the  merits,  which  was  not  the  case,  for  the  merits  of  appel- 
lant's cause  of  action  were  neither  presented  in  said  former  suit,  nor  decided 
by  said  judgment.  The  petition  in  the  former  suit  showed  that  the  land  in 
controversy  was  located  by  virtue  of  a  cerlificate  issued  to  the  heirs  of  Sherrod 
Dunman,  who  died  before  the  issuance  of  the  certificate.  As  a  basis  of  ap- 
pellant's title,  in  one  respect,  a  partition  of  this  certificate  w}is  alleged  in  the 
following  language:  "  That,  after  the  death  of  Sherrod  Dunman,  in  about  1836 
or  1837>  there  was  a  partition  of  the  certificate,  due  from  the  republic  of  Texas 
to  Sherrod  Dunman,  for  one  league  and  labor  of  land,  between  Amy  Dunman 
and  Nancy  McFa Hand,  being  a  sister  of  Sherrod  Dunman  and  his  heir  at  law, 
the  said  Wm.  McFarland  being  the  husband  of  Nancy  McFarland,  in  which 
partition  the  said  Nancy  McFarland  and  her  husband  received  as  their  inter- 
est one-third  of  said  certificate;"  which  are  ail  the  allegations  contained  in 
the  appellant's  pleading  in  the  former  suit  on  the  subject  of  the  partition;  and 
to  these  allegations  appellees  demurred  specially.  See  statement  under  second 
proposition.  The  only  allegations  of  appellant  in  the  pleading  in  the  former 
suit  tending  to  connect  appellant's  title  with  that  of  Nancy  McFarland  were 
as  follows:  "And  further  shows,  in  this  connection,  that  he  is  tb6  bona  Jlde 
purchaser  of  the  above-described  land,  for  a  valuable  consideration,  from  and 
under  Nancy  McFarland  and  her  husband,  heirs  at  law  of  Sherrod  Dunman." 
Again:  "That  if  his  [appellant's]  attorneys  had  known  they  could  have 
proved  by  the  witness  H.  S.  Janes  that  Nancy  McFarland  and  Wm.  McFar- 
land had  transferred  the  certificate  to  A.  D.  Duncan,  from  whom  plaintiff  can 
deraign  a  perfect  chain  of  transfer  to  said  land,  they  would  not  have  compro- 
mised said  case. "  The  only  other  allegation  in  appellant's  said  pleading  in 
the  former  suit,  on  the  subject  of  his  title  to  the  land  in  dispute,  is  the  general 
allegation  that  he  is  the  legal  and  equitable  owner  of  the  land.  Again :  " That 
plaintiff  claimed  and  owned  the  land  described  in  his  amended  original  peti- 
tion from  and  under  the  heirs  at  law  of  Sherrod  Dunman." 

The  appellees  demurred  specially  to  the  allegations  respecting  title  to  the 
land  in  appellant's  pleading. 

The  appellant  pleaded,  as  if  in  answer  to  the  suit  of  appellees,  the  two- 
years  statute  of  limitation;  also  the  three,  five,  and  ten  years  periods  of  limit- 
ation. 

On  the  subject  of  estoppel,  the  appellant  alleged  that  the  other  two-thirds 
of  the  Dunman  certificate  were  located  and  patented  in  Bowie  county,  and 
that  the  plaintiffs  in  the  suit  in  which  the  agreed  judgment  was  rendered  bad 
appropriated  the  same  to  the  exclusion  of  Nancy  McFarland,  and  that  they 
were  therefore  estopped  from  claiming  the  land  located  in  Grayson  ooanty. 
He  also  alleged  an  outstanding  title  in  Naucy  MjFarland,  or  the  h^irs  at  law 
of  Sherrod  Dunman.  Digitized  by  GoOglC 


Tex.]  BOMAB  V.   PABKEB.  605 

The  appellant,  by  proper  averment  in  his  first  amended  original  answer  and 
cross-petition  in  this  cause,  shows  a  valid  partition  of  the  Dunman  certificate 
by  wbicli  Nancy  McFarland  received  one-third  of  same.  And  if,  in  fact,  there 
was  no  partition,  he  shows  by  sufficient  allegations  that  others,  claiming  from 
the  same  source,  are  estopped  from  disputing  the  title  of  Nancy  McFarland 
and  her  assigns  to  the  one-third  of  the  said  certificate,  which  it  is  alleged  she 
claimed  and  held  possession  and  disposed  of.  By  proper  allegations  he  shows 
valid  transfers  of  said  one-third  of  said  certificate,  and  the  land  located  under 
it,  from  Nancy  McFarland  down  to  himself. 

He  properly  shows  that  any  claim  by  persons  deraignlng  title  from  Sherrod 
Dunman  is  stale.  He  shows  by  proper  averment  that  he,  and  those  under 
whom  he  claimed,  had  acquired  title  to  the  one-third  of  said  certificate,  and 
the  land  located  under  it,  by  the  two,  three,  five,  and  ten  years  periods  of 
limitation. 

On  the  questions  of  diligence  by  himself  and  attorneys  in  preparing  his  de- 
fense in  this  suit  in  which  the  agreed  judgment  was  rendered;  the  fraudulent 
means  by  which  the  judgment  was  procured;  the  wanUof  authority  in  his  at- 
torneys to  agree  to  the  judgment;  the  facts  which  prevented  his  being  pres- 
ent at  the  trial,  and  the  steps  taken  afterwards  to  set  aside  the  said  judgment 
and  other  matters,— the  allegations  are  substantially  the  same  in  appellant's 
former  suit  as  in  this  one  on  his  part,  except  in  this  suit  it  is  alleged  that  ap- 
pellant was  a  necessary  witness  in  the  suit  in  which  the  agreed  judgment  was 
rendered,  and  it  was  not  so  alleged  in  his  former  suit. 

Hare,  Hecui  (&  Hare,  for  appellees. 

Oainbs,  J.  This  cause  was  before  this  court  on  a  former  appeal,  and  is 
reported  under  the  title  of  Parker  v.  Spencer,  61  Tex.  155.  The  judgment 
then  appealed  from  was  affirmed  as  to  appellee  Spencer,  but  reversed  as  to  the 
present  app<^lant,  upon  the  ground  that  the  court  erred  in  overruling  the  ex- 
ceptions of  his  co-defendants  in  the  court  below  to  his  cross-bill  against  them. 
The  ground  of  the  demurrer  was  that  the  cross-bill  showed  upon  its  face  that 
there  had  been  a  former  adjudication  of  the  cause  of  action  therein  stated. 
The  cause  was  remanded  to  allow  Bomar,  the  present  appellant,  to  amend. 
An  amended  cross-bill  having  been  filed  in  the  court,  on  the  second  trial  a 
demurrer  to  this  was  sustained,  and  the  bill  dismissed,  and  from  that  judg- 
ment this  appeal  is  taken.  The  cross-bill  was  in  the  nature  of  an  original 
action,  on  equitable  grounds,  for  a  new  trial  of  a  certain  suit  of  Lary  et  al, 
v.  Binckley  et  al,,  in  the  same  court,  in  which  Bomar  was  a  party  defendant, 
and  sought  to  set  aside  a  judgment  rendered  in  that  suit,  and  "to  retry  the 
case.  It  set  up  that  the  present  appellant,  who  was  plaiiiiilf  in  the  cross-bill, 
had  brought  a  previous  action  to  set  aside  the  judgment,  and  that  his  suit 
had  been  dismissed  on  demurrer,  and  made  a  transcript  of  the  proceedings  in 
this  latter  suit  a  part  of  the  pleading.  We  do  not  see  that  appellant's  amended 
cross-bill  upon  tlie  last  trial  makes  a  better  case  than  his  original  pleading, 
which  was  held  insufficient  upon  the  former  appeal.  The  only  additional 
averments  to  which  our  attention  has  been  called,  or  which  we  have  been  able 
to  discover  in  the  amendment,  are  that  appellant's  attorney,  who  represented 
him  in  the  second  suit,  after  the  demurrer  had  been  sustained,  and  he  had  de- 
clined to  amend,  and  the  petition  had  been  dismissed,  intended  to  apply  to  the 
court  for  leave  to  amend  and  to  continue,  or  to  have  the  entry  of  dismissal 
made  without  prejudice,  but  was  prevented  by  the  absence  of  the  special  judge 
who  presided  on  the  trial  of  the  cause.  It  is  clear  that,  after  he  had  declined 
to  amend,  and  the  petition  had  been  dismissed,  the  suit  was  determined,  and 
no  leave  to  amend  could  have  been  granted.  On  the  other  hand,  even  if  it 
had  been  proper  for  the  court  to  have  made  the  dismissal  without  prejudice, 
this  should  have  been  done  when  the  demurrer  was  overruled ;  and  it  was 
negligence  not  to  have  made  known  his  wishes  to  the  court  at  that  time.    Be- 
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sides,  it  was  not  averred  that  any  motion  to  reform  the  judgment  had  been 
filt»d.  It  was  merely  alleged  that  the  attorney  was  on  the  watoh  for  the  spe- 
cial judge,  who  was  to  come  back  to  sign  the  minutes  of  his  proceedings,  and 
that  the  latter  returned  at  night,  and  performed  this  duty  without  the  coun- 
sers  knowledge.  This  shows  an  utter  lack  of  diligence,  and  It  is  apparent 
that  these  averments  do  not  substantially  amend  appellant's  statement  of  the 
cause  of  action  set  up  in  his  original  cross-bill. 

We  have,  then,  to  pass  upon  the  same  question  which  was  before  the  court 
upon  the  former  appeal.  This  court  has  held  that  it  is  not  absolutely  bound 
by  its  former  adjudication,  though  rendered  upon  a  previous  appeal  in  the 
same  case;  but  it  is  expressly  decided  that  only  in  exceptional  cases  will  a 
former  ruling  be  departed  from  upon  the  same  question,  when  presented  a 
second  time  in  the  same  case.  State  v.  Wiggall,  2  Tex.  Law  Rev .  188 ;  Frank- 
land  V.  Cassaday,  62  Tex.  418;  Bums  v.  Ledbetter,  56  Tex.  282.  Unless  very 
clearly  erroneous,  the  ruling  made  upon  the  first  appeal  should  be  deemed  the 
law  of  the  case  in  all  subsequent  proceedings.  But  it  is  insisted  in  argument 
that  the  former  decision  in  this  case  is  erroneous  upon  two  grounds:  First, 
because  it  is  in  conflict  with  Hughes  v.  Lane,  25  Tex.  356,  in  which  the  court 
say  that  a  judgment  upon  demurrer  is  not  conclusive;  and,  second,  because 
the  record  shows  that  the  demurrers,  which  were  general  and  special,  may 
have  been  sustained  on  account  of  defects  in  the  petition  not  affecting  the 
merits  of  the  cause  of  action.  The  proposition  laid  down  in  Hughes  v.  Lane, 
and  relied  on  by  appellant,  was  not  necessary  to  the  decision  of  that  case,  and 
cannot  be  maintained,  either  upon  principle  or  authority.  A  general  demur- 
rer admits  the  facts  alleged  in  the  petition,  and  there  is  no  good  reason  why 
a  final  judgment  sustaining  it  should  not  be  as  conclusive  of  the  same  cause 
of  action  as  if  the  plaintiff  had  proved  these  facts,  and  a  judgment  had  been 
then  rendered  against  him.  His  facts  being  admitted,  he  is  not  prejudiced 
by  not  being  permitted  to  prove  them.  Why,  then,  should  not  the  judgment 
be  as  conclusive  of  the  litigation  in  the  one  case  as  in  the  other?  A  satis- 
factory answer  has  not  and  cannot  be  given  to  this  question.  We  accord- 
ingly find  that  the  doctrine  announced  in  the  former  appeal  in  this  case  is 
sustained  by  the  great  weight  of  authority.  Wells,  Res  Adj.  §  446  et  seq»; 
Bigelow,  Estop.  33,  34;  Freem.  Judgm.  §  267, — and  cases  cited  by  these 
authors;  Dixon  v.  Zadek,  59  Tex.  529;  Gould  v.  Railroad,  91  U.  8.  533. 
See,  also,  the  following  more  recent  cases:  Felt  v.  Tumure,  48  Iowa,  397; 
State  V.  Krtig,  94  Ind.  366;  Farkes  v.  Clift,  9  Lea,  524;  Phillips  v.  Wormleg, 
58  Miss.  398;  City  of  Los  Angeles  v.  Melius,  58  Cal.  16. 

This  brings  us  to  the  question,  does  the  record  show  that  the  general  de- 
murrer was  sustained?  In  determining  this  we  must  look,  we  think,  to  the 
whole  record  of  the  proceedings  upon  the  trial.  When  the  case  was  called, 
defendants  interposed  a  general  demurrer  and  special  exceptions  to  the  peti- 
tion, which  were  sustained,  and  plaintiff  filed  a  trial  amendment,  which 
was  held  bad  upon  exceptions.  He  thereupon  filed,  by  leave  of  court,  a  sec- 
ond trial  amendment,  and  to  the  petition  as  amended  a  general  demurrer  and 
special  exceptions  were  again  filed.  The  record  then  shows  that  *'the  defend- . 
ants'  demurrers  to  plaintiff's  pleadings,  after  the  filing  of  his  second  trial 
amendment,"  were  again  sustained,  and  that  plaintiff  declined  further  to 
amend,  and  that  judgment  was  rendered  for  defendants.  In  the  former  opin- 
ion it  is  said:  **An  examination  of  the  pleadings  in  that  case  very  clearly  and 
distinctly  shows  that  the  coui*t,  in  passing  upon  the  demurrers,  considered 
them  as  going  to  the  merits  of  the  case,  and  by  the  ruling  held  that  there 
was  no  cause  of  action  stated  in  the  petition  and  amendments."  This  is  stat- 
ing the  proposition  pretty  strongly,  but  we  cannot  say  the  conclusion  is  in- 
correct. We  think  it  a  usual  and  proper  practice  for  the  trial  judge,  in  sus- 
taining exceptions  to  pleadings,  to  indicate  the  grounds  of  the  insufficiency, 
80  that  the  pleader  may  supply  at  least  all  formal  defects.  The  curing  of  in- 
Digitized  by  CjOOQ  IC 


Tex.]  COUNTY   OF   CALDWELL  V.  CROCKET.  607 

fiufflciencies  in  matters  of  form  is  a  leading  object  in  our  liberal  statute  allow- 
ing amendments.  The  petition  tiaving  b^n  but  twice  held  bad,  and  two  trial 
amendments  having  been  filed,  we  think  it  reasonable  to  conclude  the  coun- 
sel made  good  all  former  deficiencies  pointed  out  by  the  court,  and  that  the 
judge  did  not  dismiss  the  petition  on  account  of  the  generality  of  the  allega- 
tions or  other  matter  of  form,  but  because  be  was  of  opinion  that  the  facts 
stated  did  not  show  a  meritorious  cause  of  action. 

It  follows  from  what  we  have  said  that  unless  we  depart  from  the  rule  laid 
•down  in  Frankland  v.  Cassaday,  supra,  we  must  adhere  to  the  former  decis- 
ion in  this  case,  and  the  judgment  must  be  afilrmed.  It  seems  to  us,  how- 
ever, that  there  is  another  objection  to  appellant's  cross-bill  which  is  fatal  to 
his  case.  II  is  an  original  action,  it  is  true,  but  one  to  which  attaches  the 
substantial  conditions  of  a  motion  for  new  trial.  Such  a  suit  cannot  be  main- 
tained without  showing  that  the  complainant  has  been  prevented  from  mak- 
ing his  motion  during  the  term  at  which  the  judgment  sought  to  be  set  aside 
was  rendered.  Hence,  if  the  motion  be  made  and  abandoned,  it  is  fatal  to  a 
new  suit,  when  brought  for  the  same  purpose.  We  think,  therefore  that  a 
party  who  institutes  an  original  action  for  a  new  trial  occupies  no  better  po- 
sition than  one  who  makes  his  motion  during  the  term  at  which  the  judg- 
ment is  rendered,  and  that  he  should  be  held  to  the  diligence  of  prosecuting 
his  action  to  a  final  determination.  If  a  demurrer  to  his  petition  be  sustained, 
and  he  fail  either  to  amend  or  appeal,  he  should  be  held  debarred  of  a  second 
action.  Since  he  can  only  maintain  his  suit  by  showing  that  he  has  been 
guilty  of  no  laches  on  the  former  trial,  or  in  making  his  motion  to  set  aside 
the  judgment,  n«ne  should  be  tolerated  after  the  suit  for  a  new  trial  is 
brought.  We  have  found  no  authority  upon  the  point,  and  the  question  is  of 
such  rare  occurrence  it  is  probable  that  none  exists;  but  in  the  following 
cases  an  analogous  principle  seems  to  have  been  maintained:  Smith  v.  Whit- 
more,  1  Hem.  ft  M.  576;  Jones  v.  Bennett,  1  Brennis,  For.  Cas.  411. 

We  find  no  error  in  the  judgment,  and  it  is  ai&rmed. 


County  of  Caldwell  v.  Crocket  and  others. 
{Supreme  OouH  of  Texat.    May  24,  1887.) 

1.  8oHOOTi»— TkACHCBS— COMPBNSATIOir. 

The  Texas  act  of  April  2, 188^  recognises  the  validity  of  claims  of  teachers  in  the 
public  schools,  which  have  been  audited  and  allowed  by  the  boards  ander  the  acts 
of  Aagust  7,  1876,  and  April  22, 1879,  each  entitled  *'An  act  to  ascertain  the  amount 
due  teachers  for  services  rendered  in  public  schools  from  September  1,  1873,  to  Jan- 
uary 1,  1876,  and  to  provide  for  the  payment  of  the  same,"  and  makes  it  absolutely 
the  duty  of  the  several  counties  to  pay  them. 

2.  BAm— AflBIOMMBHT  OF  CLAIM. 

Becovery  can  be  had  on  snch  claims  against  the  county  by  persons  to  whom  the 
teachers  assi^ed  them,  as  well  as  by  the  teachers  themselves.  The  purpose  of  the 
several  acts  is  not  to  provide  bounties,  but  to  secure  riglits  growing  out  of  services 
rendered,  and  it  is  a  matter  of  indifference  to  the  state  in  whose  hands  the  claims 
may  be. 
a.  8am»— AcnoK— Pbtitiok. 

It  is  not  necessary  in  a  suit  by  the  assignee  of  such  claims,  so  audited,  to  define 
in  the  petition,  when  the  claims  are  due  from  different  school-districts  in  the  county, 
the  several  districts,  and  to  allege  how  much  is  due  from  each  of  them. 

4.  8ame— Counties — Satisfaction  of  Claim — Payment  to  Tbeasurer. 

The  fact  that  the  county  had^collected,  and  placed  in  the  hands  of  its  treasurer, 
a  sum  sufiicient  to  pay  the  clainis  sued  on,  does  not  operate  as  a  payment  of  them, 
or  relieve  the  county  from  the  obligation  to  raise  more  money  to  pay  them.  If  that 
placed  with  the  treasurer  for  that  purpose  was  by  him  appropriated  to  some  other 
purpose. 

5.  8am B — The AsuB SB's  Surety. 

The  fact  that  the  county  treasurer,  who  had  defaulted,  turned  ot'er  special  school 
funds  to  one  of  the  sureties  on  his  general  bond,  is  not  sufficient  of  itself  to  fix  lia- 
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bility  on  that  surety,  and  to  defeat  a  suit  against  the  county  by  that  surety  and 
others  not  sureties,  as  assignees  of  school  claims  audited  under  the  acts  of  1876  and 
1879. 

6.  8am  E — Constitutional  Law. 

These  acts  are  not  unconstitutional  as  being  retroactive  in  character,  and  creat- 
ing a  demand  where  none  existed  before.  The  constitution  of  1876  expresslv  pro- 
Tides  (article  16,  J  36,)  that  *'  the  legislature  shall,  at  ita  first  session,  provide  for  the 
Iiaynient  or  funding,  as  they  may  deem  best,  of  the  amounts  found  to  be  Justly  due 
to  the  teachers  in  the  public  schools  by  the  state,  for  service  rendered  prior  to  the 
first  day  of  July,  1873,  and  for  the  payment  by  the  school-districts  in  the  state  of 
amounts  justly  due  teachers  of  public  schools  by  such  district  to  January,  1876." 

7.  LiMITATIOH  OF  ACTIOKS— RUNNING  OF  STATUTE— CLAIMS  AGAINST  C0UNTIB8. 

Under  Rev.  St.  Tex.  art.  677,  providing  that  "no  county  shall  be  sued  unless  the 
claim  upon  which  such  suit  is  founded,  shall  have  first  been  presented  to  the  county 
oomniissioners' court  for  allowance,  and  such  court  shall  have  neglected  or  refused 
to  audit  and  allow  the  same,*'  the  statute  of  limitations  begins  to  run  as  to  such 
claims,  duly  presented,  only  ii-om  the  date  of  the  rq'ection  ot  the  claim. 

8.  OONSTITUTIONAL  LaW— MUNICIPAL  COBPOBATIONS— OUTLAWKD  DSBT. 

It  is  coiii|>etent  for  the  legislature  of  a  state  to  require  one  of  its  municipal  sub- 
divisions, viz.,  a  county,  to  pay  a  just  debt  after  the  lapse  of  such  time  as  would  bar 
it  by  limitation. 

9.  Appral— Assignment  or  Ebbob — Dbfinitbnesbs. 

Where  the  exceptions  are  15  in  number,  and  relate  to  difierent  matters,  an  as- 
signment of  error  that  "  the  court  erred  in  overruling  defendant's  *  •  *  special 
exceptions  "  is  too  general,  under  rules  23-27  of  the  Texas  supreme  court. 

10.  Jury— Right  to  Trial  bt— Habmless  Ebbob. 

The  refusal  of  the  trial  court  to  grant  a  jury  in  a  civil  case  is  not  a  sufficient 
ground  for  reversing  the  judgment,  if,  under  the  eyidenoe,  none  other  could  have 
been  rendered.^ 
U.  Appeal— Bill  op  Exceptions— Neobbsitt  op. 

Where  there  are  no  bills  of  exceptions  relating  to  the  rulings  of  the  trial  court  in 
admitting  and  rejecting  evidence,  except  such  as  are  found  in  the  statement  of  facts 
filed  after  the  close  of  the  term  at  which  the  case  was  tried,  the  assignments  of  error 
will  not  be  considered. 
12.  FLEA-niNG — CoNSTBucnoN— Dbmubreb. 

Under  rule  17  of  the  Texas  supreme  court,  upon  general  demurrer,  "any  reason- 
able intendment  arising  upon  the  pleading  exceptea  to  must  be  indulged  in  favor 
of  its  sufficiency." 

Appeal  from  district  court,  Caldwell  county. 

This  is  a  suit  instituted  by  Crocket  and  others,  appellees,  against  the  county 
of  Caldwell,  appellant,  on  a  large  number  of  school  claims  against  several 
sclibol-districts  of  Caldwell  county,  Texas. 

Stringfellow  d^McNeal  and  A.  M.  Jackson,  Jr.,  for  appellant. 

The  first  assignment  of  error  is  that  the  court  erred  in  overruling  defend- 
ant's general  demurrer  and  special  exceptions. 

In  a  suit  against  a  county,  ])redicated  upon  a  number  of  school  vouchers,  it 
is  necessary  that  the  petition,  in  order  to  show  a  cause  of  action,  should  state 
that  the  claims  sued  on  were  executed  (issued)  and  delivered  by  the  county  to 
the  parties  named  therein,  and  should  identify  the  claims  sued  on  either  by 
setting  them  out  in  Ticec  verba,  or  by  appropriate  descriptive  averments,  and 
should  show  the  amount  due  on  the  claims.  A  petition  failing  in  any  of  these 
respects  is  bad  on  general  demurrer. 

The  petition  alleges  '*that  petitioners  are  the  legal  owners  and  holders  of  the 
several  school  claims  due  by  said  county,  a  list  of  which  said  claims  is  hereto 
attached,  marked  'Exhibit  A,'  and  made  a  part  of  this  petition."  The  so- 
called  Exhibit  A  shows  87  of  these  claims.  There  is  not  an  allegation  in  the 
petition  that  a  single  one  of  these  claims  was  issued  by  Caldwell  county. 
There  is  not  in  the  petition  a  single  averment  descriptive  of  a  single  one  of 

>  As  to  the  right  of  trial  b|rjury,  and  its  waiver,  see  Biggs  v.  Lloyd,  (Gal.)  11  Pac 
Rep.  831,  and  note;  Lewis  v.  Klotz,  (La.)  1  South.  Rep.  6S9:  Central  dt  M.  B.  Go.  v. 
Morris,  (Tex.)  3  S.  W.  Rep.  467 ;  East  Tennessee,  V.  &  Q.  R.  Co.  v.  Martin,  (Tenn.)  2  8. 

y^.  Rep.  881.  (^ r^r\n]t> 
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these  claimB.  The  petition  does  not  even  show  that  a  single  one  of  these 
claims  was  issued  between  September  1,  1873,  and  Jannaiy  1, 1876,  though 
the  dates  are  shown  in  the  exhibit.  In  the  fourteenth  jmragraph  of  plaintiff's 
petition,  it  is  alleged  '*that  there  is  now  da*e  them  from  said  county,  upon 
said  several  claims  set  out  in  Exhibit  A,  the  aggregate  sum  of  fifteen  hundred 
and  thirty-two  52-100  dollars,''  etc.  In  the  twentieth  paragraph  the  aver- 
ment is  "that  said  county  of  Caldwell  is  justly  indebted  and  liable  to  pay  to 
them  said  sum  of  fifteen  hundred  and  thirty-two  52-100  dollars,  with  8  per 
cent,  interest  per  annum  from  the  date  of  the  auditing  of  said  claims,  less 
credits  indorsed  tTieteon,  as  balance  due  upon  the  several  claims  in  the  aggre- 
gate set  out  and  mentioned  in  said  Exhibit  A."  The  aggregate  set  out  in 
the  exhibit  is  $1,582.52.  Fool  v.  8anford,  52  Tex.  621;  Seligson  v.  Hobby, 
51  Tex.  147;  Burks  v.  Watson,  48  Tex.  107;  Wood  v.  Evans,  48  Tex.  175; 
Hanks  v.  SrUoe,  83  Tex.  624;  Thompson  v.  Banes,  82  Tex.  190;  Swisher  v. 
Hancock,  81  Tex.  262;  Beal  v.  BatU,  Id.  371;  Qoodlett  v.  Stamps,  29  Tex. 
121;  Moody  v.  Benge,  28  Tex.  547;  Parr  v.  Nolen,  Id.  798;  Gray  v.  Osborne, 
24  Tex.  157;  Sneed  v.  Moodie,  Id.  159;  Lipscomb  v.  Bryan,  22  Tex.  609; 
Malone  v.  Craig,  Id.  610;  Jennings  v.  Moss,  4i  Tex.  452;  Frazier  v.  Todd, 
Id.  462. 

While  an  exhibit  attached  to  a  petition  may  be  looked  to  in  aid  of  its  alle- 
gations, the  exhibit  will  not  supply  material  allegations  omitted  by  the  petition. 
Fool  V.  Sanford,  52  Tex.  621,  above  cited;  Burks  v.  Watson,  48  Tex.  107, 
above  cited;  Thompson  v.  Banes,  82  Tex.  194,  above  cited;  and  the  follow- 
ing additiona]  authorities:  Parr  v.  Nolen,  28  Tex.  798;  Boles  of  Court  No. 
19,  47  Tex.  620. 

To  maintain  an  action  against  a  county,  under  authority  of  the  acts  of  Au- 
gust 7,  1876.  April  22,  1879,  and  April  2, 1888,  it  is  necessary  that  the  plain- 
tiff should,  in  his  petition,  show  that  the  claims  upon  which  he  declares,  were 
issued  by  the  county  to  the  teacher  therein  named,  for  services  rendered  by 
the  teacher  in  teaching  public  schools  in  said  county  between  September  1, 
1878,  and  January  1,  1876. 

The  petition  does  not  give  the  date  of  the  issuance  of  a  single  daim  sued 
on,  nor  does  it  show  that  they  were  issued  between  September  1, 1878,  and 
January  1,  1876.  It  does  not  show  that  they  were  issued  to  the  persons 
therein  named  for  services  rendered  by  them  as  teachers  in  the  public  schools  of 
said  county  between  September  1, 1878,  and  January  1, 187o.  The  exhibit 
attached  to  the  petition  (if  it  can  be  looked  to  at  all,  whidi  we  deny)  does  show 
the  dates  of  the  issaanoe  of  the  claims,  but  it  does  not  show  that  they  were 
issued  for  services  rendered  in  teaching  public  schools  in  Caldwell  county  be^ 
tween  September  1,  1878,  and  January  1, 1876.  Act  August  7, 1876;  Act 
April  22,  1879;  Act  April  2, 1888. 

This  assignment  of  error  also  complains  of  the  action  of  the  court  in  over* 
ruling  the  special  exceptions  of  the  defendant  to  plaintiff's  petition.  Among 
them  is  the  tenth.  It  is  not  alleged  that  the  county  of  Ctdd  well  was  never  di- 
vided into  school-districts,  and  it  does  not  appear  from  said  petition  by  what 
district,  if  any,  said  claims  are  due. 

The  allegations  of  the  petition  show  the  demands  to  be  against  the  several 
school-districts  of  CaldweU  county.  The  allegations  of  the  petition  do  show 
that  the  county  had  been  divided  into  districts,  and  under  the  law  each  claim 
is  a  demand  against  the  district  by  which  it  was  issued,  and  not  against  the 
county  at  large.  Campbell  v.  Polk  Co,,  49  Mo.  214;  Kingsberry  v.  Pettis 
Co.,  48  Mo.  207,  208. 

Nix,  Storey  <6  Storey,  for  appellees. 

Statton,  J.    There  is  no  express  averment  in  the  petition  that  the  claims 
sued  on  were  for  the  services  of  teachers  between  September  1,  1878,  and 
January  1,  1876,  but  the  reasonable  intendments,  from  the  facts  alleged,  are 
v.48.w.no.9— 89 
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that  such  was  the  character  of  the  claims  made  the  basis  of  the  action.  There 
was  no  special  demurrer  reaching  this  question,  and  in  its  absence,  upon  geii- 
eral  demurrer,  "any  reasonable  intendment  arising  upon  the  pleading  ex- 
cepted to  must  be  indulged  in  fa^or  of  its  sufficiency."  Bule  17.  The  peti- 
tion alleges  that  the  claims  sued  on  were  approved  by  the  ainiitorial  board 
under  the  act  of  August  7,  1876,  whose  action  was  opposed  by  the  county 
commissioners'  court. 

The  act  of  April  2, 1883,  provides  ''that  the  county  commissioners'-  courts 
of  the  several  counties  in  this  state  are  authorized  and  required,  in  cases 
where  any  part  of  claims  audited  as  valid,  under  an  act  of  the  legislature  a;p^ 
proved  August  7,  1876,  *  *  *  or  under  the  act  approved  April  2,  1879, 
*  *  *  remains  unpaid,  to  cause  to  be  issued,  in  favor  of  the  holder  of 
such  claim,  a  warrant  upon  the  county  treasurer,  against  the  school-district 
owing  such  claim,  for  the  amount  due  upon  each  claim."  Gen.  Laws  1888, 
p.  41.  A  subs^uent  section  of  this  act  provides  how  money  shall  be  raised 
to  meet  such  claims  in  case  there  be  not  enough  in  the  treasury  of  a  county 
to  pay  them.  This  act  recognizes  the  validity  of  claims  audited  and  allowed 
by  the  boards  under  the  former  laws,  and  makes  it  absolutely  the  duty  of  the 
several  counties  to  pay  them. 

Had  the  petition  alleged  nothing  more  than  that  the  plaintiffs  were  the 
owners  and  holders  of  the  several  claims  made  exhibit  to  the  petition,  and 
that  these  had  been  audited  by  the  former  boards,  and  that  they  were  impaid, 
the  petition  would  have  stated  a  good  cause  of  action,  alleging,  as  it  did,  that 
the  county  commissioners*  court  had  refused  to  pay  them,  or  provide  for  their 
payment.  The  petition  alleged  much  more  than  this.  The  act  of  April  2, 
1883,  did  not  contemplate  that  the  claims  should  be  again  audited,  but  did 
contemplate  that  the  audit  already  made  should  be  deemed  sufficient  evidence 
of  the  validity  of  the  claims.  However,  it  was  not  necessaiy  for  the  petition 
to  allege  all  the  facts  which  it  might  have  been  necessary  to  allege  had  it  been 
necessary  for  the  plaintiffs  to  exhibit  their  right,  had  the  claims  not  already 
been  audited. 

The  first  assignment  of  error  is  that  ''the  court  erred  in  overruling  defend- 
ant's general  demurrer  and  special  exceptions."  There  were  fifteen  special 
exceptions,  relating  to  different  matters,  and,  under  well-established  rules, 
the  assignment  is  too  general  to  require  further  consideration.  Roles  23-27. 
The  matters,  under  this  assignment,  pointed  out  in  the  brief  of  counsel,  have 
no  merit.  The  sums  claimed  by  the  plaintiffs  may  be,  and  doubtless  are,  due 
from  different  school-districts  in  the  county,  but  it  was  not  necessary  that 
the  petition  should  define  these  several  districts,  and  allege  how  much  was 
due  fi'om  each  one  of  them.  These  are  matters  which  it  must  be  presumed 
that  the  records  of  the  county  show;  and  .the  act  of  April  2,  1888,  points  out 
how  the  money  shall  be  raised  if  it  becomes  necessary  to  levy  a  tax  for  that 
purpose. 

It  is  urged  that  the  claims  were  barred  by  the  statute  of  limitations.  The 
claims  were  recognized  as  valid  claims  by  the  county  commissioners'  court, 
through  its  order  approving  the  report  of  the  auditorial  board,  and  directing 
the  payment  of  them,  and  so  continued  until  that  court  rejected  the  claims,  but 
a  short  time  before  this  action  was  brought,  and  no  action  could  legally  have 
been  brought  on  them  until  they  were  thus  disallowed.  Bev.  St.  art.  677.  If 
this,  however,  had  been  otherwise,  we  see  no  reason  to  doubt  the  power  of  the 
legislature,  over  one  of  the  municipal  subdivisions  of  the  state,  to  require  the 
payment  of  any  just  debt  after  the  lapse  of  such  time  as  would  bar  it  by  lim- 
itation. Dill.  Mun.  Corp.  57-76.  Such  would  have  been  the  effect  of  the  act 
of  April  2,  1888,  had  the  claims  been  barred.  The  court  held  that  the  county 
was  estopped  from  denying  the  validity  of  the  claims.  Whether  this  was  the 
effect  of  the  order  of  the  county  commissioners'  court  approving  the  report 
of  the  auditorial  board,  and  directing  the  payment  of  the  elalmsr^s  unimpor- 
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tant,  for  Ihe  act  of  April  2,  1883,  established  the  validity  of  all  claims  which 
had  been  approved  by  the  board,  and  made  it  unnecessary  for  the  plaintiffs 
to  show  more  than  that  the  claims  i^ad  been  approved  by  the  boards  created  un* 
der  the  acts  referred  to  in  that  act. 

The  defendant's  pleading,  on  the  matter  now  under  consideration,  consisted 
of  mere  legal  conclusions,  and  stated  no  facts  tending  to  show  that  the  claims 
were  invalid;  and  the  demurrer  to  so  much  of  the  answer  would  have  been 
properly  sustained  on  this  ground  had  it  not  been  true  that  the  act  of  April 
2,  1883,  in  effect,  declared  valid  all  such  claims  as  had  been  approved  by  the 
auditorial  boards.  If  Caldwell  county  had  collected  and  placed  in  the  bands 
of  ils  treasurer  a  sum  sufficient  to  pay  the  claims  sued  on,  this  did  not  operate 
a  payment  of  them,  or  relieve  the  county  from  the  obligation  to  raise  mor^ 
money  to  pay  them  if  that  placed  in  the  hands  of  the  treasurer  for  that  pur- 
pose was  by  him  appropriated  to  some  other  purpose;  and  for  this  reason  the 
court  did  not  err  in  sustaining  a  demurrer  to  the  eighth  paragn^h  of  the  de- 
fendant's answer. 

The  ninth  paragraph  of  the  defendant's  answer^  did  not  state  such  facts  as 
would  make  the  plaintiffs  responsible  for  any  f umds  which  the  county  treas- 
urer may  have  placed  in  the  bank  of  Harbert,  Blanks  &  Co.  The  presump- 
tion is  that  the  county  was  secured  by  th^  bonds  required  of  the  county 
treasurer;  and  if  it  desired  to  hold  the  bank,  in  which  he  may  have  made 
deposits,  responsible  for  moneys  deposited,  it  was  necessary  that  facts  should 
have  been  stated  which  would  fix  such  responsibility.  If  the  treasurer,  In 
settlement  with  one  of  the  sureties  on  his  general  bond  to  the  county,  had 
turned  over  to  him  school  funds,  this  of  itself  would  not  be  sufficient  to  fix 
liability  on  that  person,  and  much  less  would  it  be  so  to  te  liability  on  the 
plaintiffs,  one  only  of  whom  was  such  surety. 

There  are  many  assignments  based  on  the  rulings  of  the  court  below  in  admit- 
ting and  rejecting  evidence.  There  are  no  bills  of  exception  relating  to  these 
rulings,  other  than  such  as  we  find  in  the  statement  of  facts  filed  after  the 
dose  of  the  term  at  which  this  cause  was  tried.  These  cannot  be  considei^ed. 
Moreover,  the  rulings  of  the  court  in  so  far  cannot  be  reviewed. 

We  are  of  the  opinion  that,  under  the  facts  stated  in  the  bill  of  exceptions, 
the  appellant  was  entitled  to  have  a  trial  by  jury;  but  the  refusal  of  the  court 
to  grant  this  is  not  sufficient  reason  for  reversing  the  judgment  if,  under  the 
evidence,  none  other  could  have  been  rendered.  The  statement  of  facts  is 
not  made  up,  as  is  usual,  of  the  substance  of  the  evidence  of  witnesses,  and 
of  documentary  evidence  offered,  but  consists  of  admissions  that  given  facts 
were  *' proved."  The  facts  thus  admitted  to  have  been  proved,  were  such  as 

1  The  ninth  and  tenth  answen  are  in  rahstanoeas  follows :  *'  That  in  1874-75-76,  Har- 
bert, Blanks  A  Go.  (plaintifia  herdn)  were  owners  of  a  bank  of  discount  and  deposit  in 
Caldwell  county,  Texas ;  that  one  or  more  of  the  members  of  said  firm  were  sureties  on 
tlie  general  official  bond  of  the  treasurer  of  said  county,  and  became  such  bondsmen 
with  the  express  nnderstanding  that  all  moneys  in  the  hands  of  said  treasurer  should  be 
placed  and  kept  on  tteposit  in  said  bank ;  that  all  the  moneys  were  so  deposited,  includ- 
ing this  special  school  fond,  a»well  as  the  private  funds  of  the  treasurer ;  that  the  bank 
received  the  money  in  MoHdo  and  paid  it  out  indiscriminately  on  drafts,  etc.;  that  after- 
wards—the date  not  known— J.  F.iOallagher,  county  treasurer,  on  whose  general  offi- 
cial bond  one  or  more  of  the  plaintiffs  were  sureties,  and  while  this  special  school  fund 
was  on  deposit  in  said  bank,  and  when  there  were  no  general  ftinjds  belonging  to  the 
county  in  toe  treasury,  was  found  to  be  a  defaulter  to  the  amonn  t  of  about  $10, 000 :  that  the 
sureties  on  his  general  bond,  the  plaintiff  Story  being  one  of  them,  compromised  with 
the  county  in  respect  to  its  general  fund,  and  fando  covered  by  the  general  bond,  and 
then  took  into  their  possession,  and  appropriated  to  their  own  use  all  the  moneys  of 
said  Qallagher,  including  the  school  funds  in  his  hands  aft  a  special  deposit  for  the  ben- 
efit of  teachers  as  aibresaid, — all  of  which  was  done  with  the  knowledge  and  consent  of 
the  plaintifb ;  and  that  they  have  never  accounted  for  this  school  fund,  either  to  Cald- 
well county,  its  commissioners'  court,  or  to  the  teachers  interested  in  this  ftind.  De- 
fendant then,  in  said  answer,  called  for  an  itemized  account  of  said  ;uooey,  and  prayed 
that,  unless  an  account  and  statement  be  made,  plaintiffs  be  not  allowed  to  recover." 
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to  require  a  judgment  for  the  plaintiffs.  On  them  no  other  judgment  than 
that  entered  could  have  been  given.  The  admission  of  facts  proved  ought  to 
be  given  the  same  weight  as  though,  upon  special  issues,  these  facts  had  been 
found  by  a  jury. 

Though  there  was  error  in  denying  a  jury,  it  did  not  operate  to  the  injury 
of  the  defendant. 

Whether  the  court  erred  in  the  fifth  conclusion  of  fact  is  unimportant;  for 
if  the  county  of  Caldwell,  after  the  claims  sued  upon  were  audited,  did  levy 
and  collect  a  sufficient  tax  to  pay  them,  this  did  not  operate  as  a  payment. 

The  first  and  second  condusions  of  fact  found  by  the  court  seem  to  be  sus- 
tained by  the  facts  admitted  to  have  been  proved. 

It  is  urged  that  the  act  of  August  7,  1876,  was  for  the  benefit  of  teachers 
only,  and  that  persons  to  whom  teachers  had  transferred  their  claims  were 
not  entitled  t;o  the  benefit  of  its  provisions,  or  to  the  benefits  of  the  subsequent 
laws  to  which  we  have  referred,  and  that  the  audit  of  the  claims  in  favor  of 
the  appellants  was  unauthorized.  This  is  too  narrow  a  view  of  the  question; 
and  were  there  not  that,  in  any  of  these  laws,  which  shows  that  they  were 
intended  for  the  benefit  of  any  holders  of  claims  originally  due  to  teachers 
for  services  between  September  1,  1873,  and  January  1, 1876,  we  would  be 
slow  to  come  to  the  conclusion  that  the  legislature  contemplated  giving  relief 
only  to  suclt  teachers  as  had  been  able  to  hold  their  claims  for  several  years, 
and  to  deny  it  to  persons  who,  by  their  purchase,  had  enabled  teachers  to 
realize  on  claims  which  the  counties  had  failed  to  provide  for  as  they  should 
have  done.  The  purpose  of  the  statutes  was  not  to  provide  bounties,  but  to 
secure  rights  growing  out  of  services  rendered,  and  it  was  a  matter  of  indif- 
ference to  the  slate  in  whose  hands  the  claims  might  be.  The  statutes;  how- 
ever, are  not  silent  upon  this  subject.  The  act  of  April  2, 1883,  decUres  that 
the  county  commissioners*  court  sliall  cause  "to  be  issued,  in  /atw  cf  the 
holder  of  such  claims,  a  warrant  on  the  county  treasurer."  The  second  sec- 
tion of  that  act,  in  relation  to  claims  that  had  not  been  audited  by  the  former 
boards,  provided  that  "  tfie  holder  of  such  claim  may  present  the  same  to  the 
commissioners'  court  of  such  county,  who  shall  audit  the  same,  and  issue  a 
warrant  therefor,  as  provided  in  section  1  of  this  act." 

It  is  urged  that  the  acts  of  August  7,  1876,  AprU  22, 1879,  and  April  2, 
1883,  are  unconstitutional,  in  that  they  are  retroactive  in  character,  and  create 
demands  where  none  before  existed.  That  the  constitution  commanded  the 
legislature  to  pass  these  laws,  is  a  sufficient  answer  to  this  claim.  Const,  art. 
16,  §  36.  What  the  constitution  commands,  cannot  be  unconstitutionaL 
These  laws,  however,  did  not  create  demands  where  none  before  existed .  They 
simply  provided  a  means  by  which  the  validity  of  claims  could  be  determined, 
and  at  the  same  time  provided  the  manner  in  which  money  to  pay  them  should 
be  raised.  As  before  said,  there  can  be  no  constitutional  objection  to  the  power 
of  the  legislature  to  require  a  municipal  subdivision  of  the  state,  such  as  a 
county,  to  provide  for  and  pay  any  just  claim  against  it,  after  the  lapse  of  such 
time  as  would  ordinarily  bar  the  claim .  That  in  favor  of  and  against  counties 
limitation  will  run,  in  the  absence  of  some  statute  to  the  contrary,  does  not 
aifect  the  question.  The  power  of  the  state  to  recognize  and  pay  a  claim 
against  itself  after  the  lapse  of  any  period  of  time  cannot  be  questioned  on  any 
constitutional  ground ;  and  the  power  of  the  legislature  over  counties  in  refer^ 
ence  to  such  matters  as  only  affect  them  as  municipal  subdivisions  of  the  state 
through  which  local  affairs  are  conducted,  is  just  as  broad.  As  we  have  be- 
fore said,  however,  the  claims  made  the  basis  of  this  action  were  not  barred 
by  any  time  elapsing  after  the  adoption  of  the  present  .constitution  of  this 
state,  which  required  that  such  claims  should  be  paid. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 
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Lbach  9.  Wilson  Co. 

(Supreme  Qnai  of  Texat,    May  27,  1887.) 

1.  CouNTiffl— AoTioF  ov  Wabbakt— Ikbtbuotion. 

The  plaintiff  sned  a  county  on  a  warrant  issued  in  pursuance  of  an  order  of  the 
couuty^  oommissioneis  redting  that  it  was  in  payment  of  a  balance  due  certain  con- 
tractors for  building  a  court-boose.  The  warrant  was  indorsed  in  blank  by  one  of 
the  contractors,  but  he  testified  that  he  had  no  recollection  whatever  of  the  war- 
rant, and  that  his  firm  had  been  paid  for  the  court-house  from  other  sources,  by 
the  oonveyance  of  land  firom  a  judgment  debtor  of  the  county.  There  was  other 
evidence  strongly  suf^gestive  of  fraud  in  the  issuance  of  the  warrant.  The  plaint!  fiTs 
theory  was  that  there  wa«  a  balance  coming  to  the  judgment  debtor  of  the  county 
on  the  conveyance  of  his  land  to  the  contractor,  and  that  the  warrant  was  issued  in 
settlement  of  that  balance.  Held^  that  an  instruction  to  the  jury  to  the  effect  that, 
if  the  contractors  had  been  paid  for  the  court-house  outside  of  the  warrant,  they 
should  find  Ibr  the  defendant,  leaving  out  of  view  the  theoiy  of  plaintiff,  was  er- 
roneous. 

2*  Limttahov  ov  Aorioiis— RuiririKo  op  Statotb— Obdsb  or  Court. 

A  county  commissiorier's  court  passed  an  order  that  all  warrants  not  registered 
under  a  certain  act  of  tiiie  legislature  should  not  be  paid,  ffeld,  in  an  action  brought 
more  than  four  years  after  sucb  order  on  a  warrant  issued  before  the  order,  that,  in 
the  absence  of  any  knowledge  on  the  part  of  the  plaintiff  from  any  source  of  the 
order,  the  statute  of  limitations  was  not  set  in  operation  against  him. 

Appeal  from  district  court,  Wilaon  county. 

Lawhon  A  Broione,  for  appellant.    Surges,  Dihrell  &  Polly^  for  appellee. 

Gaines,  J.  This  is  an  action  broagbt  by  appellant  to  recover  of  Wilson 
county  the  sum  of  $730,  evidenced  by  a  warrant  drawn  upon  its  county  treas- 
urer in  favor  of  Maverick  &  Kroeger,  dated  June  1, 1872,  and  indorsed  by 
them  in  blank.  The  warrant  was  issued  in  obedience  to  an  order  of  the  com- 
missioners' court  of  the  county  made  on  the  twenty-eighth  day  of  May,  1872, 
which  order  recites  that  the  warrant  is  for  a  balance  due  Maverick  &  Kroeger 
on  a  contract  for  building  a  court-house.  The  main  defense  set  up  in  the 
court  below  was  that  Maverick  &  Kroeger  had  been  paid  the  full  amount  due 
them  for  constructing  the  building,  and  that,  therefore,  the  warrant  was  with- 
out consideration  and  void.  This  defense  presented  the  vital  issue  upon  the 
trial,  and  upon  the  truth  or  falsity  of  the  theory  set  up  in  its  support  the  de- 
termination of  the  case  rightfully  depended. 

Kroeger>  of  the  firm  of  Maverick  &  Kroeger,  testified,  in  substance,  that 
he  had  no  recollection  of  the  warrant  in  controversy,  and  that,  when  he  first 
heard  of  it,  he  would  have  sworn  that  he  had  never  seen  it;  but  that  the  in- 
dorsement on  it  was  in  his  handwriting.  He  furtlier  testified  that  Maverick 
&  Kroeger  were  paid  in  full  the  amount  due  on  their  contract;  that  the  last 
installment  was  paid  by  a  conveyance  to  them,  by  Salvador  Flores,  of  a  tract 
of  land  valued  at  $1,500,  and  two  warrants  on  the  treasury,  one  for  $80  and 
the  other  for  860;  and  that,  as  he  understood  at  the  time,  the  county  had  a 
Judgment  against  Flores,  who  was  to  pay  it  by  the  conveyance  of  the  land. 
He  also  swore  he  never  owned  the  warrant,  and  never  traded  it.  A  witness 
who  was  a  member  of  the  commissioners'  court  at  the  time  of  the  transaction 
testified,  in  effect*  that  he  knew  of  no  judgment  against  Flores,  but  did  know 
of  a  judgment  against  his  two  brothers,  which  was  paid  in  some  way,  but  was 
afterwards  refunded  in  county  scrip.  He  also  stated  that,  at  the  time  the 
order  was  passed  for  issuing  the  warrant  in  question,  Longworth,  who  it 
seems  was  a  member  of  the  court,  stated  that  the  debt  had  been  pciid,  but  that 
the  warrant  was  to  be  issued  as  a  voucher  for  the  county  trefisurer.  The  wit- 
ness also  said  *^that  Longworth  was  running  the  court  pretty  much  in  his 
own  way. **  Appellant  testified  that  be  bought  the  warrant  of  Longworth, 
and  paid  him  therefor  $460.  Kroeger  testified  very  positively  to  his  hand- 
writing on  the  back  of  the  warrant,  and  that  he  would  not  havjebeen  a  party 
to  any  transaction  to  defraud  the  county.  g  tized  by  V^ 
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These  facts  tend  very  strongly  to  slhow  that  the  warrant  was  without  con- 
sideration and  fraudulent.  Yet  they  do  not  prove  beyond  controversv  tha* 
it  may  not  haye  Issued  in  consummation  of  a  legitimate  transaction.  It  may 
have  been  that  it  was  indorsed  to  Flores  in  payment  of  a  balance  due  on  the 
land  after  eztinguisliing  the  judgment  owed  by  him  or  his  brothers;  and  that 
Kroeger,  having  received  the  land  in  payment  of  his  firm's  claim,  indorsed 
the  warrant  to  him,  and  forgot  that  part  of  the  transaction.  Under  this  sttite 
of  case,  appellant  was  entitled  to  have  his  theory  of  the  transaction  distinctly 
presented  in  the  charge  to  the  jury.  But  the  court,  at  the  request  of  appel- 
lee's counsel,  instructed  the  jury,  in  effect,  that  if  Maverick  &  Kroeger  were 
paid  for  the  work  on  the  court-house  to  find  in  favor  of  defendant.  By  this 
charge  the  jury  were  warranted  in  returning  a  verdict  for  appellee,  although 
they  may  have  found  that  the  draft  was  issued  to  some  third  party  in  consid- 
eration of  an  advance  by  him  of  the  means  to  pay  Maverick  &  Kroeger.  This 
charge  is  assigned  as  eiTor,  and  we  think  the  assignment  weli  taken.  How- 
ever strong  the  evidence  in  support  of  the  theory  that  the  draft  was  fraudu- 
lently issued,  the  appellant  was  entitled  to  have  the  jury  distinctly  instructed 
that  he  was  entitled  to  a  verdict  if  the  draft  was  issued  to  be  used  in  paying 
Flores  for  the  land  conveyed  to  the  contractors,  although  they  may  have  been 
fully  paid  in  the  transaction.  It  is  probable  that  the  learned  judge  in  the 
court  below  only  meant  to  charge  that  if  the  court-house  debt  had  been  dis- 
charged when  the  draft  was  issued,  and  if,  in  the  transaction,  no  other  obli- 
gation had  been  assumed  by  the  county  for  the  payment  of  which  the  draft 
was  drawn,  then  to  find  for  the  county.  But  the  charge  is  clearly  capable  of 
the  construction  which  we  have  stated  above,  and  was  therefore  calculated 
to  mislead. 

The  charge  of  the  court  with  reference  to  the  statute  of  limitations  is  also 
assigned  as  error.  The  claim  sued  on  was  not  registered  under  the  act  of 
May  1, 1874,  and  in  1876  the  commissioners'  court  passed  an  order  in  effect 
directing  the  county  treasurer  to  pay  no  claim  which  had  not  been  registered 
under  that  law.  The  court  charged  the  jury,  in  substance,  that  the  statute 
of  limitations  would  bar  a  recovery  by  plaintiff  if  such  an  order  had  been 
passed  more  than  four  years  before  the  bringing  of  this  suit.  We  are  of 
opinion  that,  if  the  passage  of  the  order  had  been  made  known  to  the  plain- 
t&  by  any  means,  such  order  and  notice  would  have  set  in  operation  the  stat- 
ute of  limitations.  But  the  record  does  not  show  that  apx>ellant  had  knowl- 
edge of  the  action  of  the  court  from  any  source.  The  court  had  allowed  the 
claim,  and  issued  the  warrant,  and  he  had  only  to  look  to  the  treasurer  for 
its  payment.  The  holder  of  the  claim  was  not  bound  to  watch  the  proceed- 
ings of  the  conrt,  or  to  take  notice  of  any  further  orders  with  reference  to  it 
The  injustice  of  debarring  his  right  of  action  by  virtue  of  a  proceeding  of 
which  he  had  no  notice  is  apparent.  A  trustee  cannot,  by  an  act  unknown 
to  the  beneficiary,  so  repudiate  his  trust  as  to  set  the  statute  of  limitations  to 
running  against  him.  The  act  of  repudiation  must  be  brought  to  the  notice 
of  the  cestui  que  trtutt.  Neither  can  a  county,  by  an  ex  parte  order  of  the 
commissioners'  court,  not  brought  home  to  the  holder  of  its  warrants,  set  the 
statute  to  running  against  them.  We  think,  therefore,  that  the  court  erred 
in  the  charge  under  consideration. 

For  the  errors  in  the  cliarges  of  the  court  which  have  been  pointed  out,  the 
judgment  wiil  be  reversed,  and  the  cause  remanded. 


McIlhennt  and  others  t>.  Muxeb. 

(Supreme  Oouri  qf  Texas,    May  27, 1S87.) 

1.   AflSiaSMKNT  FOB  BkKBFIT  OF  CbEDITORS— STATUTORY  AaSiaKMKNT— COKBTKUCTIOH. 

When  an  instrument  shows  an  intention  to  make  an  assignment  in  compliance 
with  Acts  Tex.  1879,  e.  53,  and  the  amendments  thereto,— relating  to  assignments 
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for  the  benefit  of  credkort,  and  containing  the  proyiaion  that  aach  an  aasignment 
shall  be  construed  to  pass  all  the  insolvent's  real  and  personal  estate  ncft  exempt, 
whether  specified  therein  or  not,— the  onlv  indioatioB  that  the  assi^ment  is  a  par- 
tial one  being  that  it  does  not  state  that  all  the  insolvent's  property  sutirject  #o  the 
payment  of  debts  is  included,  he  will  be  presumed  to  have  intended  to  convey  all 
such  property.' 
2.  Samb— Rbqdisitrs. 

A  deed  of  assignment  by  an  insolvent  debtor  need  not  specify  the  proportion  of 
debt  which  must  be  paid  before  he  is  entitled  to  a  release. 

Appeal  from  Bell  county. 

Dupree  dk  McCutchan  and  Geo.  W,  Tyler,  for  appellants.  ffarrU  A  Saun- 
ders, for  appellee. 

Stayton,  J.  The  assignment  in  this  case»  from  the  proyisions  contained 
in  the  deed  through  which  it  was  made,  was  intended  to  be  in  compliance 
with  the  act  of  AUrch  24,  1879,  and  the  amendments  thereto;  and,  while  it 
does  not  in  terms  declare  that  the  property  enumerated  in  it  is  all  that  the  as- 
signee owned  at  the  time,  except  such  as  was  exempt  from  forced  sale,  yet, 
looking  to  the  whole  instrument,  we  are  of  the  opinion  that  it  must  be  con- 
sidered a  statutory  assignment.  There  is  nothing  which  restricts  its  opera- 
tion upon  all  the  property  owned  by  the  assignor,  and  being  intended  as  a  stat- 
utory assignment,  by  operation  of  the  statute,  it  passed  ^1  of  the  assignor's 
property  subject  to  forced  sale. 

The  statute  provides  **that  every  assignment  made  by  an  insolvent  debtor, 
or  in  contemplation  of  insolvency,  for  the  benefit  of  his  creditors,  shall  pro- 
vide, except  as  herein  otherwise  provided,  for  a  distribution  of  all  his  real  and 
personal  estate  other  than  that  which  is  by  law  exempt  from  execution,  among 
all  his  creditors  in  proportion  to  their  respective  claims,  and,  however  mad'3 
or  expressed,  shall  have  the  effect  aforesaid,  and  shall  be  construed  to  pass  all 
such  estate,  whether  specified  therein  or  not." 

Xo  question  is  made  as  to  the  insolvency  of  the  assignor,  and  that  he  made 
an  assignment  for  the  benefit  of  his  creditors  cannot  be  denied.  The  object 
of  the  statute,  when  such  an  assignment  is  made,  is  to  compel  a  distribution 
of  the  proceeds  of  all  the  assignor's  estate,  real  and  personal,  subject  to  the 
payment  of  debts,  among  his  creditors  under  its  provisions,  and  the  expres>s 
provision  that  such  an  assignment  ^^ shall  he  construed  to  pass  all  such  estate, 
toTiether  specified  therein  or  not,"  must  be  given  the  effect  which  its  terms 
require.  It  was  held,  in  Bonoho  v.  FisK  58  Tex.  167,  that  an  assignment 
made  by  partners,  which  only  purported  to  convey  the  partnership  property, 
and  was  otherwise  restrictive  upon  its  face,  could  not  be  aided  by  the  statute, 
and  thus  made  to  pass  title  to  the  real  and  personal  property  owned  in  sepa- 
rate right  by  each  of  the  partners;  for  this  would  be  to  make  a  contract  which 
the  partners  never  intended  to  make.  When,  however,  an  instrument  on  its 
face  shows  an  intention  to  make  an  assignment  under  the  statute,  if  there  is 
nothing  in  it  save  tlie  fact  that  the  assignor,  after  enumerating  property  con- 
veyed, does  not  state  that  this  is  all  of  his  property  subject  to  the  payment  of 
debts,  from  which  an  inference  may  be  drawn  that  he  intended  to  make  only  a 
partial  assignment,  then  he  will  be  presumed  to  have  intended  to  convey  what 
the  statute  declares  his  conveyance  shall  be  construed  to  pass,  and  thus  will 
the  law  aid  the  imperfect  instrument.  The  court  below  did  not  err  in  ad- 
mitting in  evidence  the  deed  of  assignment.  The  law  fixes  the  proportion  of 
debt  which  must  be  paid  before  the  insolvent  can  become  entitled  to  a  release, 
and  it  is  not  necessary  that  this  be  stipulated  in  the  deed  of  assignment. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 

*8ee  Aulman  v.  Aulman,  (Iowa,)  32  N.  W.  Rep.  240;  Bonns  v.  Carter,  (Neb.)  31  N.  W. 
Rep.  3S1,  and  note;  Beibert  v.  Milligan,  (Ind.;  10  N.  E.  Kep.  929;  EUenberger  v.  Milli- 
gan.  Id.  938.  Digitized  by  LjOOglC 
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McIlhknnt  and  others  v.  Craddock, 

(Supreme  Omrt  af  Texm.    May  27, 1887.) 

ABBiamaan  won  BKNxrrr  ov  Cbvditobs— Validitt— Statutout  PsoviHioir. 

Under  the  Texas  act  of  March  24, 1879,  and  amendments,  providing  that  creditors 
under  a  deed  of  assignment  for  their  benefit  shall  not  be  required  to  give  a  release 
of  their  claims  unless  they  receive  a  dividend  of  one-third  the  amount  thereof,  a 
deed  of  assignment  is  not  rendered  invalid  by  reason  of  a  stipulation  contained  in 
it  that  the  accepting  creditors  shall  execute  releases  of  their  claims  without  making 
a  dividend  of  one-third  a  condition  precedent.    Sucli  condition  is  implied.^ 

Appeal  f  roin  fiell  ooonty. 

This  was  an  action  to  determine  the  right  of  property  to  goods  levied  on 
under  attachment.  On  February  16,  1884,  W.  J.  Wheat,  formerly  a  member 
of  the  firm  of  Lockhart  &  Wheat,  conveyed  the  property  in  controversy  to  W. 
A.  Craddock  in  trust  for  the  benefit  of  his  creditors,  and  Craddock  duly  quali- 
fied and  took  possession  of  the  property.  Afterwards  Mcllhenny  &  Co.  and 
Eikel  &  Brenstedt  levied  on  the  assigned  property  under  attachments  against 
the  assignor  and  the  firm  of  Lockhart  &  Wheat,  claiming  that  the  assignment 
was  void.  On  the  trial  of  this  action  the  assignee  offered,  as  evidence  of  his 
title,  the  deed  of  assignment,  which  was  objected  to  on  the  ground,  among 
others,  that  it  contained  a  stipulation  for  a  release  by  the  accepting  creditors, 
without  providing,  as  a  condition  precedent  to  such  release,  that  the  creditors 
should  receive  under  the  assignment  a  dividend  of  331  per  cent,  of  their  claims. 
The  admission  of  this  deed  of  assignment  is  the  only  question  raised  on  ap- 
peal. 

Dupree  <6  MoCwshan  and  Geo.  W.  Tyler,  for  appellant.  W.  8.  Holman,  for 
appellee. 

Stayton,  J.  It  is  urged  that  the  court  erred  in  admitting  in  evidence  the 
deed  of  assignment.  The  grounds  of  objection  relate,  not  to  the  manner  of  its 
execution,  but  to  the  effect  of  the  instrument  Itself.  The  instrument  was 
made  for  the  benefit  of  all  the  creditors  of  the  assignor  who  would  consent  to 
take  under  it.  In  connection  with  the  schedule,  which  is  a  part  of  it,  it  pro- 
fesses to  pass  all  the  property  owned  by  the  assignor,  except  such  as  was  ex- 
empt from  forced  sale.  It  appointed  and  convey^  to  a  qualified  assignee,  and, 
by  fair  construction,  evidenced  the  intention  of  its  maker  to  make  an  assign- 
ment under  the  act  of  March  24, 1879,  and  the  amendments  thereto.  This  we 
think  constituted  a  valid  assignment  under  the  statute;  and,  If  the  instru- 
ment was  wanting  in  any  respect  in  the  fullness  required  by  the  statute,  it 
was  in  relation  to  matter  which  the  statute  declares  shall  not  invalidate  an 
assignment.  The  assignee  had  qualified  and  was  in  possession  when  the  ap- 
pellants caused  the  property  illegally  to  be  seized.  It  is  urged  that  the  assign- 
ment is  void  because  it  stipulated  for  releases  by  such  creditors  as  might  con- 
sent to  take  under  it,  and  does  not  make  the  right  to  such  releases  dependent 
upon  the  receipt  by  accepting  creditors  of  one-third  of  the  amount  due  them. 
It  was  not  necessary  that  the  deed  of  assignment  should  have  contained  such 
a  provision,  for  that  is  regulated  by  the  law  itself.  If  a  creditor,  under  such 
an  assignment,  consents  to  take  and  receives  less  than  one-third  of  the  amount 
due  to  him,  he  is  under  no  obligation  to  execute  a  releuse. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 

1  An  assignment  for  the  benefit  of  creditors  which  exacts  releases  of  accepting  tredit- 
ors  is  not  valid,  unless  all  the  property  exempt  from  execution  is  conveyed.  Cleveland 
V.  Battle.  (Tex.)  3  B.  W.  Rep.  681.  See,  also,  Collier  v.  Davis,  (Ark.)  1  S.  W.  Rep.  684; 
McReynolds  V.  Dedman,  Id.  652,  and  note;  Aylesworth  v.  Dean,  (Gal.)  12  Pac.  Rep. 
241. 
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Texas  ft  P.  Bt.  Co.  and  others  e.  Mangitu. 
{Suprem$  Cbwi  of  Texas.    May  27,  1887.) 

1.   NSOLIOKNCB— COVDITIOR  OF  PbBMUBS—I^VhO  LiABLB. 

G.  leased  groand  from  a  railroad  company  adioiniDg  its  depot,  and  erected  and 
maintained  thereon  an  eating-house,  to  which  the  company's  employes  and  pas- 
■engers  frequenUy  resorted  for  refreehments.  In  an  action  against  G.  and  the  oom- 
panv  for  injuries  canaad  by  a  defective  platform  erected  by  G.  in  fVont  of  the  eat- 
mg-nonse,  and  on  the  leased  premises,  held  that,  in  Che  absence  of  evidence  that  the 
eating-house  was  managed  or  controlled  by  tbecompany,  the  mere  fttct  that  it  owned 
the  ground  upon  which  it  was  erected,  and  that  the  company's  interests  were  sub- 
served by  ha^g  such  eating-house  near  Its  depot,  imposed  no  dutv  upon  the  com- 
pany to  keep  in  repair  or  well  lighted  the  platform  upon  which  the  injury  oc- 
curred, or  a  paasage-way  leading  to  it  from  the  depot. 
-SL  Vx9UB-*TBAinnTOBT  Aonov— Impbopbb  Pabtibb. 

Rev.  8t.  Tex.  art.  1188.  subd.  4,  providing  that,  "  when  there  are  two  or  more  de- 
fendants residing  in  different  counties^  suit  may  be  brought  In  any  county  where 
any  one  of  the  defendants  resides,"  means,  simply,  that  if  one  who  is  a  yroper  or 
fieee$$ary  party  defendant  resides  in  the  county  in  which  suit  is  brought,  then  other 
defendants  who  reside  in  other  counties  may  be  Joined  with  him.  Under  this  pro- 
vision, a  defendant  residing  in  another  county  is  entitled,  under  plea  in  abatement, 
to  an  instruction  presenting  the  question  of  the  liability  of  the  defendant  residing 
in  the  county  where  action  is  brought. 

Appeal  from  Tarrant  oonnty. 

W.  H.  Pope  and  Davis ^  Beall  <6  Rogers ^  tot  appellants.    Funnan  A  Sted- 
man  and  8tine  A  SUne,  for  appellee. 

Statton,  J.  This  action  was  brought  bj  the  appellee  to  recover  from  the 
railway  company,  and  its  co-defendant,  Ginocchio,  on  account  of  an  injary 
alleged  to  haye  been  received  hj  him  by  reason  of  a  defective  doorstep  which 
was  placed  at  the  entrance  of  an  eating-house  owned  and  kept  by  Ginocchio. 
The  house  in  which  Ginocchio  was  keeping  a  hotel  or  restaurant  was  on 
.ground  leased  to  him  by  the  railway  company  for  the  period  of  20  years,  with 
a  view  to  have  thereon  a  house  erected  for  the  accommodation  of  the  travel- 
ing public;  and  the  house  was  erected  by  Ginocchio  under  plans  furnished  by 
the  company,  which  are  not  claimed  to  have  been  in  liny  wiy  defective,  'i'he 
house  belonged  to  Ginocchio,  who  erected  it  at  his  own  expense.  The  lease 
contained  provisions  which  gave  the  company  the  right  to  purchase  the  house, 
and  terminate  the  lease,  if  Ginocchio  fftiled  to  keep  a  first-class  establishment 
of  the  kind  contemplated.  The  land  leased  was  contiguous  to  the  platform  of 
the  railway  company,  and  only  88  feet  distant  from  its  track.  In  front  of  the 
house  of  Ginocchio  was  a  small  platform  erected  by  him,  which  connected 
.  with  the  platform  erected  by  the  company.  It  becoming  necessary  to  elevate 
the  house  erected  by  Ginocchio,  this  was  done;  and,  to  furnish  a  step  from 
the  platform  erected  by  Ginocchio  to  the  house,  he  caused  a  piece  of  timber 
about  10  by  12  inches  thick,  and  extending  in  front  of  several  doors,  to  be  placed 
on  the  platform  erected  by  himself.  It  is  claimed  that  this  was  placed 
so  far  from  the  house  as  to  leave  a  space  between  it  and  the  house  so  wide 
that  the  plaintiff's  foot,  in  leaving  the  house,  came  between  the  step  and  the 
house,  and  that  thus  his  leg  was  broken.  It  is  not  averred  that  any  part  of 
the  platform  erected  by  the  company  was  defective,  nor  that  the  platform 
erected  by  Ginocchio  was  defective  otherwise  than  as  the  step  may  be  consid- 
ered a  paxt  of  the  platform,  nor  that  the  injury  resulted  from  any  other  cause 
than  the  defective  step  and  the  want  of  proper  lights.  The  petition  contains 
•many  general  averments  of  negligence  on  the  part  of  the  railway  company, 
without  specification  of  the  facts  wliich  constitute  such  negligence  further 
than  that  the  railway  platform  was  not  well  lighted;  but  the  inference  is 
sought  to  be  drawn  from  the  terms  of  the  lease  that  it  was  the  duty  of  the 
•company  to  cause  the  leased  premises  to  be  kept  in  safe  condition.  qq^T^ 
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The  plaintiff  had  come  to  the  company's  depot,  in  the  night,  to  take  pas* 
sage  on  the  expected  train,  and,  while  waiting,  entered  the  restaurant.  It  ia^ 
fiuther  alleged  that  it  was  necessary  for  persons  coming  to  take  the  train  to 
use  the  platform  erected  by  Ginoccbio  as  well  as  that  erected  by  the  company, 
but  there  is  no  evidence  that  this  was  so. 

It  is  alleged  that,  after  the  lease  was  made,  Ginocchio,  in  accordance  with 
specifications  furnished  by  the  company,  built  a  good  and  substantial  house, 
in  which  he  kept  a  first-class  hotel  and  restaurant,  which  was  intended  by  the 
company,  and  was  used  by  Ginocchio,  **a8  an  accommodation  and  convenience 
to  the  traveling  public,  and  especially  to  the  passengers  of  said  company  wjjp 
were  soon  to  take  passage  on,  or  had  just  deputed  from,  the  trains  of  said 
company  at  said  city  of  Fort  Worth;  that  the  traveling  public,  and  particu- 
larly the  passengers  of  said  company,  commonly  and  frequently  resorted  to 
said  restaurant,  eating-house,  and  hotel  at  and  before  and  subsequent  to  said 
December  5,  1883,  which  fact  was  well  known  to  said  Ginocchio  and  to  said 
company,  its  agents  and  servants;  that  the  object  and  design  of  said  railway 
company  in  leasing  said  land  to  said  Ginocchio,  to  have  said  building  erected 
thereon  as  aforesaid,  was  to  make  the  use  of  said  building  for  the  purposes 
mentioned  a  valuable  auxiliary  to  its  business  as  a  common  carrier  of  fredghtB 
and  passengers,  and  the  purpose  of  said  Ginocchio  was  his  private  gain;  and 
by  the  use  of  said  building  for  the  purposes  mentioned  the  object  of  both  par- 
ties has  been  effected."  Ginocchio  was  alleged  to  be  a  resident  ci  Harrison 
county,  Texas,  and  the  railway  company  to  have  its  road  and  an  agency  in 
Tarrant  county.  Ginocchio  filed  a  sworn  plea  in  abatement,  in  which  he  set 
up  the  continuous  residence  of  himself  in  Harrison  county;  and,  further,  that 
the  railway  company  had  no  interest  whatever  in  the  business  conducted 
by  him  on  the  ground  which  he  had  leased  from  it,  but  ^'that  he  leased  the 
ground  upon  which  the  building  is  erected,  and  was  erected  at  the  time  plain- 
tiff claims  to  have  received  his  injuries,  in  which  said  building  said  lunch- 
stand,  eating-house,  and  drinking  saloon  was  then  and  is  now  kept,  from  the 
said  railroad  company,  for  the  purpose  of  carrying  on  said  business  for  his 
own  benefit,  and  not  for  the  benefit  and  profit  of  said  railway  company,  and 
that  said  railway  company  has  no  interest  in  or  concern  in  the  same,  except 
to  collect  the  rent  for  said  ground  as  aforesaid."  The  plea  was  sufficient  to 
raise  the  question  whether  the  plaintiff  sought  improperly  to  join  Ginocchio 
as  adefendant  in  an  action  brought  in  a  county  other  than  that  of  his  residence. 

ThiB  is  not  an  action  founded  on  some  crime,  offense,  or  trespass  commit- 
ted by  Ginocchio,  which  would  authorize  it  to  be  brought  in  the  county 
where  the  crime,  offense,  or  trespass  was  committed,  under  the  eighth  subdi- 
vision of  article  1198  of  the  Revised  Statutes.  The  fourth  suMivision  of 
that  article  provides  that,  "when  there  are  two  or  more  defendants  residing 
in  different  counties,  suit  may  be  brought  in  any  county  where  any  one  of 
the  defendants  resides."  This,  however,  does  not  mean  that  an  inhabitant 
of  this  state  may  be  sued  in  a  county  other  than  that  of  his  residence  when- 
ever a  plaintiff,  without  sufficient  ground,  may  join  with  him  as  a  defendant 
some  person  who  may  be  a  resident  of  the  county  in  which  the  action  is 
brought.  It  means,  simply,  that  if  one  who  is  a  proper  or  neeessary  party 
defendant  resides  in  the  county  in  which  the  action  is  brought,  that  then 
other  defendants  may  be  joined  with  him  who  reside  in  other  counties.  It  is 
very  generally  held  that  a  corporation  is  an  inhabitant  of  the  state  under 
whose  law  it  is  incorporated,  and  that  it  has  a  residence  wherever  it  conducts 
its  ordinary-  business.  Railway  Co,  v.  LeUon,  2  How.  497;  Conroe  v.  ItuuT' 
ariceCo.,  10  How.  Pr.  403;  Baldwin  v.  Railroad  Co,,  5  Iowa,  519;  RicJiard- 
son  V.  Railroad  Co.,  8  Iowa,  268;  Pond  v.  Railroad  Co.,  17  How.  Pn  644; 
Belden  v.  Railroad  Co.,  15  flow.  Pr.  18;  Qlaize  v.  Railroad  Co.,  1  Strob.  72. 
If,  however,  the  statute  which  provides  that  *'the  public  ofllce  of  a  railroad 
corporation  shall  be  considered  the  domicile  of  such  corporation"  were  held 
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to  fix  the  residence  of  such  a  corporatiOB,  ander  the  laws  regulating  venue  to 
which  we  have  referred,  then,  as  the  plea  does  not  negative  the  fact  that  the 
public  office  of  the  railway  company  was  in  Tarrant  county,  for  the  purposes 
of  the  plea,  it  would  have  to  be  presumed  that  tliis  was  the  residence  of  the 
corporation.  Conceding,  for  the  purposes  of  this  case,  that  the  residence  of 
the  railway  company  was  in  Tarrant  county,  then,  if  there  was  no  common 
obligation  resting  on  it  and  Ginocchio  to  keep  in  proper  condition,  and  well 
lighted,  the  entrance  into  the  restaurant,  the  latter  should  not  have  been 
made  a  party  defendant  to  an  action  brought  in  a  county  other  than  that  of 
his  residence.  A  charge  was  asked  by  Ginocchio  which  would  have  presented 
this  question,  but  the  court  refused  to  give  it,  and  this  was  error  which  will 
require  a  reversal  of  the  judgment,  unless  the  ehai^e  given  by  the  court  suf- 
ficiently presented  the  same  question. 

There  was  some  evidence  tending  to  show  that  the  improvements  erected 
by  Ginocchio  eictended  a  few  inches  further  towards  the  railway  track  than, 
under  lease,  they  ought  to;  but  it  must  be  held  that  the  railway  company 
conceded  that  the  lease  covered  all  the  ground  which  Ginocchio  was  permitted 
to  build  upon  and  exclusively  occupy.  There  is  also  evidence  tending  to 
show  that,  at  times,  freight  may  have  been  temporarily  placed  on  the  plat- 
form erected  by  Ginocchio,  but  there  is  no  evidence  to  show  that  the  railway 
company  controlled,  or  had  the  right  to  oontrol,  the  place  at  which  the  injury 
occurred. 

The  only  instruction  bearing  on  the  question  of  common  liability  which  the 
court  gave,  was  as  follows:  "You  are  lurther  instructed  that  if  you  believe 
from  the  evidence  that  the  defendant  Ginocchio  erected  said  house  under  said 
lease,  and  that,  at  the  time  of  the  alleged  injury,  the  same  was  being  used  as 
an  eating-house  for  the  accommodation  of  the  employes  of  the  defendant  rail<- 
road,  or  for  persons  traveling  over  this  said  road,  that  it  then  became  the  duty 
of  the  defendant  the  Texas  &  Pacific  Bailway  Company  to  keep  in  safe  condi- 
tion all  portions  of  their  platform  leading  to  or  lying  between  their  road  and 
the  leased  premises,  and  to  keep  the  same  sufficiently  lighted  to  enable  per- 
sons to  pass  safely;  and  if  you  believe  from  the  [evidence]  that  the  said  Gin- 
occhio, his  agents  or  employes,  negligently  or  unskillfully  placed  said  piece  of 
timber  on  the  platform  used  or  controlled  by  the  Texas  &  Pacific  Bailway  Com- 
pany, and  that  the  said  company  permitted  the  said  Ginocchio  to  so  place  the 
same  on  any  part  of  the  platform  owned  or  controlled  by  said  Texas  &  Pacific 
Railway  Company,  and  that,  by  reason  of  said  piece  of  timber  being  carelessly 
and  unskillfully  placed,  the  plaintiff,  without  any  fault  or  carelessness  on  his 
part,  was  injured,  then  you  should  find  for  the  plaintifl!  against  both  said  de- 
fendants." 

This  charge  did  not  correctly  present  the  question  which  defendant  Gin- 
occhio, under  his  plea,  was  entitled  to  have  passed  upon;  and,  besides,  was 
in  some  respects  erroneous  and  misleading.  It  assumes,  if  the  house  of  Gin- 
occhio was  used  as  an  eating-house  by  the  traveling  public  and  employes  of 
the  company,  that  it  was  its  duty  to  keep  in  good  repair  and  well  lighted  the 
passage-way  between  its  road  and  the  leased  premises,  and  so,  notwithstand- 
ing a  part  of  the  way  may  have  been  under  the  exclusive  control  of  Ginocchio 
under  the  lease.  The  fact  that  Ginocchio  leased  the  ground  from  the  railway 
company,  and  that  the  buildings  erected  by  him  on  it  were  used  as  an  eating- 
house»  at  which,  on  account  of  its  nearness  to  the  railway  depot,  travelers  and 
its  employes  frequently  took  their  meals,  did  not  impose  upon  the  railway  com- 
pany any  duty  to  keep  in  repair  or  well  lighted  the  passage-way  to  the  house* 
any  more  than  would  such  duty  have  been  imposed  had  the  house  been  erected 
on  ground  owned  by  Ginocchio.  Those  who  entered  the  eating-house  did  so 
under  the  implied  invitation  given  them  by  its  keeper  and  owner,  and  not 
upon  any  invitation  extended  to  them  by  the  railway  company;  and  in  such 
case  the  tenant,  and  not  the  landlord,  would  be  liable  for  any  injury  resulting 
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froth  defeets  in  the  rented  premises.  Shear.  A  B.  Neg.  503;  Thomp.  Neg. 
817;  MarsTiall  v.  Heard,  59  Tex.  267.  There  was  nothing  in  the  contract  to 
lease  which  conld  change  this  general  rule.  There  is  no  evidence  that  any 
part  of  the  platform  which  it  was  the  duty  of  the  railway  to  keep  in  repair 
was  not  in  good  condition,  or  that  the  injury  resulted  from  any  defect  In  a 
platform.  Nor  is  it  shown  that  the  injury  resulted  from  the  want  of  any 
light  which  it  was  the  duty  of  the  company  to  keep. 

Tlie  platform  erected  hy  Ginocchio  on  which  the  step  alleged  to  have  been 
defective  was  placed,  was,  in  a  restricted  sense,  owned,  as  was  the  land  on 
which  it  was  placed,  by  the  company;  but  this  would  not  render  the  landlord 
liable  for  injuries  resulting  from  defects  in  it,  or  in  the  step  placed  on  it  by 
the  lessee  during  the  lease.  The  charge,  however,  informed  the  jury  that  the 
company  would  be  liable  if  it  permitted  the  lessee  to  negligently  or  unskill- 
fully  place  the  step  on  any  part  of  the  platform  owned  or  controlled  by  it. 

There  is  no  evidence  that  the  company  controlled,  or  had  the  right  to  con- 
trol, the  place  where  the  step  was,  so  long  as  the  lease  continued.  If  the 
charge  given  by  the  court  had  correctly  presented  the  question  of  joint  liabil- 
ity, the  failure  to  give  the  charge  askod  by  the  lessee  would  be  unimportant, 
the  jury  having  found  such  liability  to  exist;  but  this  finding  may  have  re- 
sulted from  the  erroneous  and  misleading  charge  given.  The  first  part  of  the 
charge  of  the  court,  which  had  reference  to  the  facts  which  would  relieve  the 
company  from  liability,  was  in  the  main  correct,  but  it  left  the  jury  to  deter- 
mine what  would  be  acts  of  negligence  on  the  part  of  the  company;  and  from 
subsequent  parts  of  the  charge,  which  we  have  considered,  they  would  have 
been  jostified  in  finding  that  negligence  on  the  part  of  the  company  existed 
where  facts  to  justify  such  a  conclusion  did  not  exist.  The  charges  asked  by 
the  railway  company  would  have  presented  the  law,  applicable  to  the  case 
made  by  the  evidence,  clearly;  and  while  repetitions  contained  in  the  several 
charges  asked,  may  have  rendered  it  improper  to  give  them  all,  some  of  the 
distinct  charges  asked  should  have  been  given.  For  the  errors  noticed  the 
judgment  of  tlie  district  court  will  have  to  be  reversed,  and  it  becomes  unnec- 
essary to  consider  other  assignments  of  error. 

It  is  ordered  that  the  judgment  of  the  district  court  be  reversed,  and  the 
cause  remanded. 


SowELi.  and  another  o.  Jones  and  another. 

{Svpreme  Ckmrt  of  Texa$,    May  27,  1887.) 

1.  J iTDQMENT— Validity— Skttinq  Aside, 

A.,  B.,  and  C,  claiming  title  separately  to  several  tracts  of  land,  sued  lofntly  to 
recover  them  fh)ni  defendants.  On  appeal,  the  smtreine  court  remanded  the  case 
for  misjoinder  of  plaintifis.  Pending  the  appeal,  d^endants  oomproniiaed  with  A. 
and  B.,  and  received  a  deed  to  the  tracts  claimed  by  them.  C.  alone  appeared  when 
the  case  was  again  called  in  the  trial  court,  dismissed  the  suit  as  to  A.  and  B.,  and 
obtained  judgment  for  the  tract  claiiued  by  her.  Afterwards  A.  and  B.  appeared, 
and,  without  notice  to  the  defendant,  obtained  leave  to  amend  their  original  peti- 
tion, and  took  judgment  for  the  tracts  compromised  pending  appeal.  In  a  suit  to 
set  aside  this  judgment,  Md  that,  as  the  original  action  had  been  dismiased  as  to 
A.  and  B.,  they  were  out  of  it  for  all  purposes,  and  could  only  proceed  by  a  new 
suit,  and  the  service  of  process  upon  defendants. 

2.  Same— Lachbs. 

Diligence  can  hardly  be  exi>ected  of  a  defendant  In  preventing  judgment  la  a  suit 
of  the  pendency  ot  which  he  has  had  no  legal  notice. 
8.  Sams— BBTKifBS. 

In  a  suit  to  set  aside  a  judgment  obtained  without  notice,  and  for  a  new  trial,  the 
petition  shows  a  meritorious  defense  where  it  allogea  ownership  of  the  land  in  con- 
troversy. 

Appeal  Irom  Comanche  county. 

T,  L.  Hutchinson,  for  appellants.    Lindsey  <6  HvJtehinson,  for  appellees. 
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Willie,  C.  J.  The  petition  filed  below  by  the  appellants  alleged  that  th^ 
were  seized  and  possessed  of  a  tract  of  land  in  Comanche  county,  consisting 
of  160  acres;  that  Moses  Jones,  father  of  the  appellees,  and  one  Dinah  Pope, 
had,  some  years  before,  sued  the  appellants  for  this  land,  in  conjunction  with 
other  tracts,  and  obtained  a  judgment  therefor,  which  judgment,  after  the 
lapse  of  eight  years,  was  reversed  by  the  supreme  court.  Fending  the  ap- 
peal, the  appellants  compromised  the  suit  with  two  of  the  appellees,  Ada 
Jones  and  Cordey  Jones,  through  their  guaidian,  D.  A.  Sinclair,  (Moses  Jones 
having  departed  this  life,)  received  from  the  latter  a  deed  therefor,  and  paid  a 
valuable  consideration  for  the  land.  Before  the  appeal  was  decided,  the  ap» 
pellants  moved  to  a  place  100  miles  distant  from  CJomanche  county,  and  were 
living  there  when  the  mandate  was  returned.  Belying  upon  the  compro- 
mise, they  did  not  appear  when  the  case  was  called  for  trial  in  the  district 
court.  Dinah  Pope,  one  of  the  plaintiffs  in  the  original  case,  who  had  not 
compromised,  dismissed  her  co-plaintiffs  from  the  cause,  and  took  judgment 
against  the  appellants  for  the  land  claimed  by  her.  Appellants  took  no  legal 
steps  to  set  aside  this  judgment.  At  the  next  term  of  the  court  the  appellees, 
Ada  Jones  and  Cordey  Jones,  acting  through  their  next  friend,  the  other  ap- 
pellee, Agnes  Lockhart,  came  into  court,  and,  amending  their  petition,  with- 
out any  notice  to  appellants,  took  judgment  against  them  for  the  land  in  con- 
troversy in  this  suit.  The  object  of  the  petition  was  to  set  aside  this  j  udgment, 
and  obtain  a  new  trial.  It  seems  from  the  allegations  of  the  petiti(»i  that  in 
the  original  suit  against  the  appellants  the  plaintiffs  claimed  each  separate 
tracts  of  land,  and  obtained  judgment  therefor,  and  that  one  of  the  grounds 
of  the  reversal  by  the  supreme  court  was  this  misjoinder  of  parties.  The 
judgment  taken  by  Dinah  Pope,  after  the  cause  was  remanded,  was  for  the 
tract  claimed  by  her  in  the  original  petition;  and  the  judgment  subsequently 
taken  by  the  appellees  was  for  the  tract  claimed  by  them,  which  is  the  land  in 
controversy  in  this  suit.  There  were  allegations  in  the  petition  to  the  effect 
that  the  plaintiff  was  prevented  from  giving  attention  to  the  cause  after  it  re- 
turned from  the  supreme  court,  by  reason  of  the  death  or  absence  of  his  for- 
mer attorneys;  and  that  he  was  denied  the  privilege  of  pleading  to  the  cause 
when  the  amendment  of  appellees  was  made,  and  final  judgment  taken  by 
them.  The  couit  sustained  a  general  demurrer  to  the  petition,  and  dismissed 
it,  upon  the  appellants  declining  to  amend,  and  from  this  action  an  appeal  is 
taken  to  this  court. 

The  above  statement  makes  it  apparent  that,  when  Dinah  Pope  dismissed 
her  co-plaintiffs  from  the  cause,  she  was  left  as  sole  plaintiff,  and  the  contro- 
versy was  between  herself  and  the  appellants  alone.  The  appellees  were 
chargeable  with  notice  of  what  was  done  by  her,  and  must  be  treated  as  hav- 
ing stood  by  and  acquiesced  in  the  dismissal.  They  were  therefore  as  effect- 
ively out  of  court  as  if  they  had  themselves  entered  bl  nolle  prosequi,  and  there 
was  no  suit  existing  between  them  and  the  appellant  in  regard  to  the  land 
now  in  controversy.  The  dismissal  doubtless  took  place  for  the  purpose  of 
meeting  the  decision  of  the  supreme  court  on  the  question  of  misjoinder,  and 
of  redeeming  the  contest  from  one  between  several  plaintiffs  and  the  defend- 
ants about  different  tracts  .of  land,  held  by  the  former  under  distinct  titles,  to 
a  controversy  between  one  plaintiff  and  the  defendants  about  the  title  to  land 
which  this  plaintiff  alone  claimed  in  opposition  to  the  defendants.  This  was 
a  legitimate  amendment,  of  which  the  defendants  were  bound  to  take  notice, 
and  there  is  no  complaint  of  it  in  this  court.  But,  to  authorize  the  cause  to 
proceed  under  such  an  amendment,  it  was  necessary  that  it  should  be  entirely 
cleared  of  the  other  plaintiffs.  They  could  not  be  considered  as  out  of  the 
cause  for  the  purpose  of  allowing  a  co-plaintiff  to  take  judgment,  and  in  it  for 
the  purpose  of  amending  and  taking  judgment  themselves.  If  out  at  all,  they 
were  out  for  all  purposes,  and  could  not,  in  future,  recover  upon  the  cause  of 
action  on  which  they  originally  sued,  without  bringing  a  new  suit,  and  serv- 
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ing  process  npon  tiie  defendants.  Otherwise  a  number  of  plaintiffs  misjoined 
in  a  suit  could,  by  takhig  separate  judgments,  accomplish  that  which  they  are 
forbidden  to  do  in  a  single  judgment  rendered  in  favor  of  all  of  them;  that  is, 
by  violating  a  provision  of  law,  i.  e.,  taking  two  final  judgments  in  the  same 
CBse,  cure  the  previous  violation  of  another  provision. 

The  previous  dismissal  and  judgment  taken,  put  an  end  to  the  suit  as  ef- 
fectually as  if  Moses  Jones  and  his  heirs  had  nevar  been  in  it  at  all,  but  it  had 
been  commenced  by  that  plaintiff  only  who  obtained  the  judgment.  We  thinks 
therefore,  that  the  appellees  had  no  right  to  make  the  amendment  by  which 
they  came  again  into  the  cause,  but  should  have  begun  a  new  suit  for  the  re- 
covery of  the  judgment  they  obtained  against  the  appellants.  But  it  is  said 
that  the  petition  shows  no  diligence  on  the  part  of  the  appellants  to  prevent 
the  judgment  of  which  they  complain.  Diligence  in  preventing  judgment  in 
a  suit  of  the  pendenqf  of  which  he  has  no  legal  notice  can  hardly  be  expected 
of  a  defendant;  but  the  petition  does  show  that  the  amendment  was  made 
after  the  cause  was  called  for  trial,  and  that  an  attorney  immediately  offered 
to  plead  for  the  appellants  if  time  to  prepare  an  answer  should  be  allowed,  but 
this  privilege  was  denied.  This  was  all  the  diligence  that  could  have  been 
used  under  the  circumstances.  It  is  said,  too,  that  the  petition  does  not  show 
a  meritorious  defense  to  the  suit,  or  that  a  new  trial  would  probably  result  in 
a  different  judgment.  It  does  allege  that  the  appellants  were  the  owners  of 
the  land  in  controversy.  This  fact,  if  proved,  would  have  entitled  the  appel- 
lants to  a  judgment  It  shows,  further,  a  compromise  between  the  appellants 
and  the  guardian  of  the  appellees,  by  which  the  land  was  purchased  by  the 
latter  from  the  former  for  a  valuable  consideration,  duly  paid.  If  this  money 
went  to  the  benefit  of  the  minor  plaintiffs,  they  could  not  repudiate  the  com- 
promise without  returning  it,  and  this  payment,  under  the  drcumstances, 
would  form  a  meritorious  defense  to  the  suit.  But  the  allegation  of  owner- 
ship was  in  itself  sufHcient  to  show  such  defense,  independent  of  all  question 
as  to  the  compromise.  We  think  the  petition  was  sufficient,  as  against  the 
demurrer  urged  to  it,  and  the  court  erred  In  sustaining  the  demurrer  and  dis- 
missing the  suit,  and  for  this  error  the  judgment  wiU  be  reversed,  and  the 
cause  remanded. 


YoE  and  another  v.  Montgomery. 
{Supreme  Quart  qf  Texat,    May  27, 1887.) 

1.  EzKoonoH— Sal«--Tbu8T. 

It  is  the  settled  law  of  Texas  that  a  creditor  claiming  a  lien  by  virtue  of  the  rec- 
ord of  a  judgment  or  levy  of  an  execution  against  a  husband  havine  the  apDarent 
title  to  land  cannot  be  protected  against  a  resulting  trust  in  favor  of  the  ime,  and 
a  purchaser  at  the  execution  sale  will  take  nothing,  as  against  the  wife's  equity,  if 
he  have  notice  of  the  same  before  making  the  purchase. 

2.  Samb— Evidence— Insteuotion. 

In  an  action  to  recover  land  claimed  as  the  separate  property  of  a  married  woman 
against  a  purchaser  at  execution  sale  under  judgment  against  her  husband,  the 
court  charged,  in  effect,  that  the  testimony  tracing  the  wife's  property  into  the  par- 
chase  of  the  land  in  controversy  must  be  clear  ana  conclusive.  Meld,  that  this  was 
as  favorable  to  the  defendants  as  they  had  a  right  to  ask. 

8.  Tbiai/— Verdict— SuFFiciBMCT. 

In  an  action  involving  a  married  woman's  separate  title  to  land  sold  under  exe- 
cution against  her  husband,  the  verdict  of  the  jury  was  as  follows :  "  We.  the  huy, 
find  flrom  the  evidence  that  the  land  in  controveny  was  and  remained  Mrs.  T.  A. 
Gady's  individual  property  until  conveyed  by  her  ta  the  plaintiff.  We  find  for 
plaintiff."    Held  sufiSciently  definite  and  certsSn. 

i,  APPBAIr-ASBIONIfENTS  OE  SbROE— RXVIBW. 

The  suppeme  court  of  Texas  will  not  review  testimony  upon  an  assignment  of  er- 
ror which  goes  no  farther  than  to  state  that  the  verdict  is  not  supported  by  suffi- 
cient evidence.  ^  r^r^ri\i> 
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5.  Sahs. 

In  Texas  an  assignment  of  error  that  '*  the  court  erred  in  OYemiUns  appellant's 
eleven  special  exceptions  to  the  appellee-s  petition  "  is  in  violation  of  the  rules  gov- 
erning appeals,  ana  will  not  be  considered. 

^.  SaXS—ExOBFTIONS— SlATSMBnT. 

Exceptions  incorporated  in  a  statement  of  facts  filed  after  the  adjournment  of  the 
term  at  which  the  case  was  tried,  cannot  be  considered  on  appeal. 

Appeal  from  district  court,  San  Saba  county. 

S.  W.  Yoe  and  Sidan  Harris,  for  appellants.  MoBinnis,  Walters,  Bivrleson 
<&  Toums,  for  appellee. 

WiLLiB,  C.  J.  The  appellee,  alleging  himself  to  be  the  owner  of  certain 
lands  in  San  Saba  county,  sought  in  this  suit  to  remove  from  his  title  the 
cloud  caiuied  by  an  execution  sale  of  said  lands  as  the  property  of  one  B.  J. 
Cady,  and  to  cancel  the  deeds  made  by  the  sheriff  to  the  appellants,  who  be- 
<»me  purchasers  of  the  land  at  said  sale.  The  appellee  claimed  to  have  bought 
the  lands  from  Gady  and  wife  previous  to  said  sale,  and  that  they  were  at  the 
time  ttab  separate  property  of  Mrs.  Cady .  He  also  charged  that  the  appellants 
had  notice  of  these  facts  on  the  day  of  sale,  and  at  and  before  they  bid  for  the 
property.  The  reply  of  the  appellants  was  to  the  effect  that  the  lands  were 
not,  at  the  date  of  the  judgment  under  which  the  sale  was  made,  the  property 
of  Mrs.  Cady,  but  subject  to  the  debts  of  her  husband,  and  that,  at  the  time 
the  judgment  was  rendered,  the  appellants  had  no  notice  of  Mrs.  Cady's  claim. 
These  are  the  only  allegations  of  the  pleadings  necessary  to  be  set  forth.  A 
^neral  demurrer  and  several  special  exceptions  to  the  petition  were  over« 
ruled  by  the  court. 

The  first  assignment  of  error  questions  the  correctness  of  the  ruling  below 
upon  the  general  demurrer;  but  neither  the  assignment,  nor  the  proposition 
under  it,  points  out  wherein  the  petition  showed  no  cause  of  action  against 
the  appellants.  Some  objections  are  set  forth  in  the  statement  under  the  as- 
aignment,  but  they  do  not  seem  to  be  such  as  can  be  taken  advantage  of,  if  at 
all,  under  a  general  demurrer.  It  is  not  necessary,  in  a  suit  to  remove  clouds 
from  title,  to  allege  eviction,  or  a  trespass  by  the  defendant  upon  the  prem- 
ises. The  indefinite  manner  in  which  some  of  the  allegations  are  made  should 
have  been  the  subject  of  special  exceptions,  and  every  reasonable  intendment 
must  be  indulged  in  favor  of  the  petition  upon  a  general  demurrer. 

The  second  assignment  is:  **The  court  erred  in  overruling  appellants'  eleven 
special  exceptions  to  the  appellee's  petition."  It  has  been  so  often  held  that 
such  an  assignment  is  in  violation  (d  the  rules  that  it  will  be  unnecessary  for 
m  to  do  more  than  to  say  that  it  cannot  be  considered ;  and  hence  none  of  the 
propositions  under  it  daim  our  attention.  International  cfr  B.  N.  R,  Co.  v. 
Leak,  64  Tex.  654;  Keoume  v.  Love,  65  Tex.  152. 

The  third  assignment  is  to  the  action  of  the  court  in  admitting  certain 
4eeds  and  title  papers  offered  by  the  plaintiff,  but  no  bills  of  exception  were 
saved  to  the  ruling  of  the  court  in  this  respect.  It  is  said  in  the  statement  of 
facts  that  these  documents  were  objected  to,  but  for  what  reasons  does  not 
appear.  Moreover,  the  statement  of  facts  was  filed,  by  order  of  court,  after 
the  adjournment  of  the  term;  and,  if  the  exceptions  were  properly  incorporated 
in  it,  they  could  not  be  considered.  Railroad  Co.  v.  Bddins,  60  Tex.  656; 
■Caldioell  Co.  v.  Crocket,  ante^  607,  (present  term.) 

The  assignments  which  challenge  the  correctness  of  the  court's  charge  to 
the  jury  are  not  well  taken.  The  charge  was  certainly  as  favorable  to  the  ap- 
pellants as  could  have  been  asked.  The  court  reiterated  the  requirement  that 
the  testimony  tracing  the  wife's  property  into  the  purchase  of  the  lands  must 
be  clear  and  conclusive.  This  was  reaUy  the  turning  point  in  the  case,  and 
the  court  gave  the  appellants  all  the  advantages  to  which  they  w^  entitled 
cinder  the  evidence.  r.       _,  u  ( 
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It  is  the  settled  law  of  this  state  that  a  creditor  claiming  a  mere  statutory  lien 
by  the  record  of  a  judgment,  or  the  levy  of  an  execution  against  the  husband 
in  whom  the  apparent  title  is  vested,  cannot  be  protected,  by  reason  of  this 
lien,  against  a  resulting  trust  in  favor  of  the  wife,  though  he  have  no  notice, 
at  the  time  of  the  execution,  of  such  a  trust;  and  a  purchaser  of  the  property 
at  the  subsequent  execution  sale  will  take  nothing,  as  against  the  wife's 
equity,  if  he  have  notice  of  the  same  before  making  the  purchase.  McKamey 
V.  Thorp,  61  Tex.  648;  Parker  v.  Coop,  60  Tex.  111.  The  appellants, 
therefore,  were  not  protected  against  Mrs.  Gady*s  equity  by  reason  of  the 
record  of  an  abstract  of  the  judgment  under  which  they  bought,  and  it  hav- 
ing been  clearly  shown,  and  not  disputed,  but  admitted,  by  the  appellant's 
pleadings,  that  public  notice  of  this  adverse  claim  was  given  on  the  day  of 
sale,  before  any  bids  for  the  property  were  offered,  they  must  be  deemed  pur* 
chasers  with  full  knowledge  of  the  right  conveyed  by  Mrs.  Cady  to  the  appel* 
^  lee.  The  only  question,  then,  before  the  jury  was  as  to  whether  the  land  in 
controversy  was  the  separate  property  of  Mrs.  Cady  or  not  at  the  time  the  ap- 
pellee purchased  from  her;  and  the  court  properly  so  stated  to  the  jury.  As 
to  the  verbal  criticisms  upon  the  language  used  by  the  district  judge  in  sub- 
mitting his  instructions,  they  do  not  demand  attention.  These  imitnictions 
were  given  in  the  form  usually  observed  by  district  judges,  and  we  cannot, 
after  a  close  examination  of  them,  find  that  they  gave  undue  prominence  to 
the  plaintiff's  testimony,  or  assumed  or  proved  any  fact  about  which  there 
was  the  least  doubt  under  the  evidence. 

The  principd  and  only  material  question  in  the  case  was  as  to  whether  the 
land  in  controversy  was  purchased  with  Mrs.  Cady's  separate  means.  The 
appellants  have  filed  an  able  and  exhaustive  argument  in  which  they  have 
attempted  to  show  that  Mrs.  Cady's  money  was  not  traced  into  the  purchase 
of  the  lands  by  satisfactory  proof.  But  under  the  rules  of  this  court,  and 
repeated  decisions  to  that  effect,  we  are  forbidden  to  consider  the  question 
because  it  is  not  raised  by  a  proper  assignment  of  error.  The  assignment  isz 
'*The  verdict  of  the  jury  is  fatally  vague,  uncertain,  indefinite,  and  unmean- 
ing, is  clearly  contrary  to  law,  and  is  not  supported  by  sufficient  evidence  in 
this  case  to  justify  and  sustain  it."  The  verdict  is:  *' We,  the  jury,  find  from 
the  evidence  that  the  land  in  controversy  was  and  remained  Mrs.  T.  A. 
Cady's  individual  property  until  conveyed  by  her  to  plaintiff.  We  find  for 
plaintiff."  If  there  is  anything  vague  about  this,  we  are  unable  to  discover 
it.  The  verdict  decides  the  very  issue  before  the  juiy.  There  was  no  conflict 
in  the  evidence  as  to  notice  to  the  i4>pellants  before  their  purchase,  nor  any* 
thing  proved  to  show  that  the  conveyance  to  plaintiff  was  not  b&na  fli^ 
These  matters  were  not  properly  in  issue  before  the  jury,  and  there  was  ne 
necessity  that  they  should  make  a  special  finding  in  reference  to  them.  This 
court  has  uniformly  refused  to  enter  into  the  investigation  of  testimony  upon 
an  assignment  which  goes  no  further  than  to  state  that  the  verdict  is  not 
supported  by  sufficient  evidence.  The  assignment  should  state  in  what  re- 
spect the  evidence  does  not  support  the  verdict,  the  particulars  in  which  it  is 
insufficient,  and  not  require  the  court  to  examine  the  whole  statement  of  facts 
to  see  if  it  cannot  discover  some  defect  which  the  party  complaining  has  not 
thought  proper  to  call  to  its  attention.  Randall  v.  CarlUUt  59  Tex.  70; 
Railway  Co,  v.  Shafer,  54  Tex.  641;  Railway  Co.  v.  MoNamara.  59  Tex. 
255.  This  disposes  of  the  eleventh,  twelfth,  thirteenth,  and  fourteenth  as- 
signments of  error. 

No  bill  of  exceptions  having  been  taken  to  the  action  of  the  court  in  allow- 
ing plaintiff^s  counsel  to  use  improper  language,  the  fifteenth  assignment 
cannot  be  considered. 

As  the  jury  did  not  find  any  attorney* s  fees  against  the  appellants,  they 
were  not  damaged  by  the  admission  of  evidence  to  that  matter. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 
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Johnson  v.  Robinson  and  others. 

{Supreme  (hurt  of  Texas.    May  81, 1887.) 

1.  AssioNinEirr  for  Benefit  of  Creditors— What  ib— Validitt. 

Where  a  firm,  through  one  partner,  conveyed  its  whole  stock  of  merchandise  in 
trust,  first,  to  defray  the  expenses  of  such  trust,  next  to  pay  a  debt  due  to  the  trus- 
tees, and,  third,  to  distribute  the  surplus  pro  rata  among  its  other  creditors,  hei(U 
that  such  conveyance  was  an  assignment,  and  not  a  mortgage;  but  that,  since  it 
did  not  show  that  the  assignors  were  insolvent,  it  was  not  a  general  assignment 
within  the  scope  of  the  Texas  statut<«  relating  to  assignments  for  benefit  of  credi- 
tors, which  in  terms  relate  only  to  assignments  by  an  insolvent  debtor,  or  made 
in  contemplation  of  insolvency,  and  was  therefore  not  Invalid  for  failing  to  comply 
with  the  statute. 

2.  Partitebship^Powsr  of  PARrNXR— AssioNMSirT  of  Assets. 

Though  one  partner  cannot,  without  the  authority  of  his  copartners,  make  a  gen- 
eral assignment,  he  can.  in  their  absence,  assign  a  part  of  the  firm's  assets  in  pay- 
ment of  a  particular  debt,  and  direct  the  distribution  of  the  surplus  among  its  other 
creditors. 
8.  Fraudulent  CJonvetances— AssioNiiMrr— Thbbat. 

The  fact  that  a  creditor  may  have  threatened  to  attach  a  firm's  property  In  order 
to  force  an  assignment,  does  not  invalidate  such  assignment'to  him  of  assets  to  pay 
his  claim. 
4.  Appeal— Assignment  of  Error. 

Wiiere  no  assignment  of  error  is  made  as  to  the  efiect  of  certain  parol  evidence 
produced  on  the  validity  of  an  instrument,  the  appellate  court  cannot  consider 
such  effect. 

Appeal  from  Cooke  county. 

lioberts  dk  Bidleman,  Barrett  it  Daugherty,  and  Stuart  dh  Bailey,  for  ap- 
pellants.   Vatis  cfe  Gamett,  for  appellee. 

Gaines,  J.  On  the  thirteenth  day  of  March,  1884,  E.  N.  Stone  &  Co.,  by 
E.  N.  Stone,  a  member  of  the  firm,  executed  to  J.  M.  Eobinson  &  Co.  an  in- 
strument conveying  to  them  a  stock  of  goods,  and  authorizing  them  to  sell 
the  property,  and  to  apply  the  proceeds,  first,  to  the  payment  of  the  expenses 
of  the  trust,  and  then  to  the  discharge  of  a  debt  due  by  the  assignors  to  the 
trustees,  and  to  distribute  the  balance,  if  any,  among  their  other  creditors 
p7'o  rata,  if  any.  Certain  creditors  of  Stone  &  Co.  sued  out  attachments 
against  their  property,  and  caused  them  to  be  levied  by  appellant,  who  was 
sheri^  of  the  county,  upon  the  goods  conveyed.  Appellees  brought  this  suit 
against  the  appellant  to  recover  the  •value  of  the  property  so  taken,  and  an- 
nexed a  copy  of  the  conveyance  to  their  petition,  and  made  it  a  part  thereof. 
Appellant  demurred  to  the  petition  on  the  ground  that  the  conveyance  was 
void  upon  its  face,  and  conveyed  no  right  to  appellees  to  the  property,  as 
against  the  creditors  of  Stone  Sc  Co.  The  demurrer  was  overruled,  and  the  rul- 
ing of  the  court  excepted  to,  and  is  now  assigned  as  error.  The  question  of 
the  validity  of  the  instrument  under  which  appellees  claim  is  also  raised  by 
an  assignment  complaining  of  the  judgment  of  the  court,  and  is  the  only  se- 
rious question  in  the  case. 

It  is  contended,  on  behalf  of  appellees,  that  the  instrument  is  a  mortgage, 
and  not  an  assignment,  but  we  think  it  cannot  be  so  held.  A  mortgage,  be- 
ing merely  intended  as  a  security  for  debt,  gives,  under  our  system  at  least, 
merely  a  lien  upon  the  property,  with  or  without  a  power  of  sale,  leaves  an 
equity  of  redemption  in  the  mortgagor,  and  the  surplus,  if  any,  after  the  pay- 
ment of  the  debt,  within  the  reach  of  creditors  by  due  process  of  law.  An 
assignment,  on  the  other  hand,  conveys  to  the  assignee  the  entire  estate  of 
the  assignor  in  the  propeiiy,  to  be  disposed  of  by  the  trustee  in  such  manner 
as  the  assignor  may  have  lawfully  directed.  The  mortgagor  may  vacate  the 
mortgage  at  any  time  by  a  payment  of  the  debt;  but  by  an  assignment  the 
property  passes  beyond  the  control  of  the  assignor  in  any  event.  It  is  true 
that,  should  a  sui*plus  remain  after  paying  the  debts,  a  trust  would  result  in 
v.4s.w.no.9 — 40 
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favor  of  the  assignor,  and  the  assignee  would  hold  It  for  his  benefit.  But 
tliis  is  a  result  not  contemplated  by  these  conveyances.  Tested  by  this  dis- 
tinction, the  conveyance  under  consideration  is  not  a  mortgage.  If  it  had  pro- 
vided that,  upon  the  payment  of  the  debt  of  appellees,  it  should  be  void,  or 
hiid  provided  that,  after  a  sale  of  a  sufficiency  of  the  property  to  pay  that  debt, 
the  balance  should  be  returned  to  the  debtors,  the  construction  claimed  by  ap- 
pellees would  be  correct.  But  the  conveyance  contains  no  condition  of  de- 
feasance, and  passes  the  property  absolutely  to  appellees  to  be  administered 
according  to  the  purposes  of  the  trust  therein  created,  first,  to  pay  tlie  debt 
of  appellees,  and  then  to  distribute  the  balance  of  the  net  proceeds  among  the 
other  creditors.  This  is  an  absolute  transfer  of  the  property  to  be  sold,  and 
the  pi'oceeds  applied  to  the  payment  of  debts,  and  not  merely  a  conditional 
transfer  for  the  purpose  of  securing  debts,  and  defeasible  upon  condition  of 
their  payment.  It  may  be  that,  if  nothing  had  been  said  as  to  the  disposition  of 
the  balance  which  should  remain  after  paying  the  debt  due  appellees,  the  ob- 
ject of  the  conveyance  being  merely  to  secure  a  prompt  settlement  of  that  ob- 
ligation, the  law  would  have  implied  a  defeasance,  and  the  instrument  would 
have  been  treated  as  a  mortgage.  Stiles  y.  Hill,  62  Tex.  439;  Waterman  y, 
Silberberg,  2  S.  W.  Rep.  578.  But  the  surphis  is  by  the  instrument  placed  at 
the  disposal  of  the  trustees  in  the  event  there  should  be  no  other  creditors^ 
and  hence  we  think  it  must  be  considered  an  assignment. 

But,  treating  the  instrument  as  an  assignment,  the  question  recurs,  is  it 
void  upon  its  face?  It  is  clearly  not  in  compliance  with  the  act  of  March  24, 
1879,  in  reference  to  assignments  for  the  benefit  of  creditors,  and  the  act  of 
April  7,  1883,  amendatory  thereof.  It  does  not  convey  all  the  property  of  the 
assignor,  nor  is  it  accompanied  by  the  inventory  provided  for  in  the  second 
section  of  the  original  act.  These,  however,  do  not  render  it  void.  See  sec- 
tions 1,  20.  And  it  has  been  held  by  this  court  that  the  attempt  to  give  pref- 
erences, though  of  no  effect  under  the  act,  does  not  Invalidate  the  assignment 
itself.  Fant  v.  Blahury,  2  S.  W.  Rep.  866.  The  amendatory  law,  however, 
requires  that  the  assignee  shall  be  a  resident  of  the  state,  (Laws  1883,  p. 
46, )  and  tlie  assignees  in  this  case  are  shown  by  the  face  of  the  conveyance  to 
be  residents  of  the  state  of  Kentucky.  Whether  or  not  this  would  avoid  an 
assignment  to  which  the  statute  applies,  is  a  question  we  are  not  called 
upon  to  decide.  The  act,  by  its  terms,  relates  only  to  assignments  by  an  in- 
solvent debtor,  or  made  in  contemplation  of  insolvency.  See  section  1 ;  Blum 
V.  Welhorne,  58  Tex.  161.  The  instrument  in  question  does  not  show  upon 
its  face  that  the  assignors  were  either  insolvent  or  contemplating  insolvency. 
"We  must  infer  that  they,  were  embarrassed,  and  we  may  suspect  that  their  as- 
sets were  not  sufficient  to  pay  their  debts.  But  there  is  nothing  upon  the  face 
ot  the  paper  which  necessarily  leads  to  that  conclusion.  We  are  of  opinion, 
therefore,  that  the  assignment  is  one  which  does  not  come  within  the  scope  of 
the  statute,  and  that  its  validity  must  be  determined  by  the  principles  of  the 
common  law.  Hampton  v.  Morris,  2  Mete.  (Ky.)  336 ;  iforgentham  v.  Harris^ 
12  Cal.  245.  It  is  held  that  a  solvent  debtor  may  make  an  assignment  for  the 
benefit  of  his  creditors,  {Ogden  v.  Peters,  21 N.  Y.  23,^  though  by  some  couiis 
such  conveyances  have  been  held  to  manifest  an  intend  to  hinder  or  delay  cred- 
itor, and  decided  to  be  void;  however  that  may  be,  as  applied  to  an  assign- 
ment of  all  the  debtor's  property,  we  do  not  think  the  reason  applicable  to  the 
present  ease.  Here  the  assignment  does  not  purport  to  be  of  all  the  property 
of  the  assignors;  and  it  is  apparent  that  the  main  motive  of  the  assignor  is  to 
secure  the  payment  of  a  certain  debt  due  to  preferred  creditors,  and  that  the 
provision  for  a  distribution  of  any  surplus  among  the  creditors  generally  is  a 
mere  incident  of  the  principal  object.  Accoixiingly  we  find,  in  the  case  of 
Morgentham  v.  Harris,  supra,  the  supreme  court  of  California  hold  an  assign- 
ment in  substance  the  same  as  the  one  before  us,  "not  In  contravention  of 
their  statute,  which  prohibits  assignments  by  insolvent  debtors  for  the  bene- 
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"fit  of  creditors/'  and  valid  at  common  law.  See,  also,  ffursty.Janes,  10 
Lea,  8. 

It  is  generally  held  that  one  partner  cannot,  without  the  authority  or  con- 
sent of  his  co-partner,  make  a  general  assignment.  An  exception  is  recog- 
nized when  one  partner  has  the  entire  management  of  the  business,  or  the 
other  is  absent  so  as  to  be  beyond  the  reach  of  prompt  communication.  In 
this  case  it  appears  that  the  partner  who  did  not  sign  was  absent  from  the 
state  at  the  time  of  the  transaction.  The  power  of  one  partner,  however,  to 
mortgage  the  firm  property,  or  to  sell  it  for  the  payment  of  the  partnership 
debts,  must  be  conceded.  He  can  also  transfer  it  directly  to  a  partnership 
creditor  in  discharge  of  the  obligation.  No  reason  is  seen,  therefore,  wliy 
one,  bis  partner  being  absent,  and  the  payment  of  a  partnership  debt  being 
pressed,  may  not  assign  a  part  of  the  firm  assets  to  pay  a  particular  debt,  and 
provide,  at  the  same  time,  for  the  distribution  among  the  other  creditors  of 
any  surplus  of  the  assigned  property  which  may  remain  after  the  payment  of 
the  preferred  obligation.  So  far  as  the  record  discloses,  the  absent  partner 
has  acquiesced  in  the  assignment  under  consideration. 

In  regard  to  the  fourth  assignment  of  error,  we  will  say  that  the  fact  that 
appellees  may  have  threatened  to  attach  the  property  in  order  to  induce  the 
assignment  does  not  make  the  assignment  void.  We  liave  been  cited  to  no 
authority  in  support  of  appellant^s  proposition  upon  this  point,  and  we  feel 
authorized  to  infer  that  none  can  be  found. 

There  is  no  assignment  of  error  which  submits  the  proposition  that  the  evi- 
dence puts  a  different  aspect  upon  the  instrument  in  controversy  from  that 
shown  upon  its  face.  We  are  not  called  upon,  therefore,  to  consider  it  in  the 
light  of  the  parol  testimony  which  was  adduced  upon  the  trial. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 


Texas  &  P.  Ry.  Co.  v,  Bichabds. 

{Supreme  Oovrt  of  Texas,    May  30,  1887.) 

CoNPLiOT  OT  Laws— Statutes— ExTRATERBiTORiAL  Operation. 

a  statute  of  one  sf^ite,  by  which  a  right  of  action  for  personal  injuries  snrviyes, 
will  not  be  enforced  by  the  courts  of  another  state,  where  the  common  law,  by 
which  such  cause  of  action  dies  with  the  persou,  is  unchanged.^ 

Appeal  from  Grayson  county. 

Broton  &  Gunter,  for  appellant.  G,  G.  Randall,  W.  W.  WUkins,  and 
Woods  i&  Cunningham,  for  appellee. 

Stayton,  J.  This  action  was  brought  by  Grace  Bichards,  a  minor,  through 
her  next  friend,  to  recover  damages  for  an  injury  done  to  her  father  in  the 
state  of  Louisiana,  from  which,  in  that  state,  he  died  within  a  few  hours 
after  he  received  the  hurt.  The  action  is  brought  to  recover  such  damages  as 
the  father  of  the  plaintiff  might  have  recovered  had  his  death  not  resulted 
from  the  injury,  and  not  to  recover  damages  for  injury  resulting  to  the  plain- 
tiff from  the  death  of  her  father,  which,  under  the  statutes  of  this  and 
many  of  the  other  states,  may  be  recovered  by  those  sustaining  given  rela- 
tions to  a  person  whose  death  results  from  the  negligent  or  wrongful  act  of 
another.  The  statute  in  force  in  the  state  of  Louisiana  at  the  time  the  father 
of  the  plaintiff  was  injured  and  died  was  pleaded,  and  was  as  follows:  ''Every 
act  whatever  of  man,  that  causes  damage  to  another,  obliges  him  by  whose 
fault  it  happened  to  repair  it.  The  right  of  this  action  shall  survive,  in  case 
of  death,  in  favor  of  the  minor  children  and  widow  of  deceased,  or  either  of 
them,  and,  in  default  of  these*  to  the  surviving  father  and  mother,  or  either 

^See  Davis  v.  New  York  <fe  N.  E.  R.  Ck).,  (Mass.)  9  N.  E.  Rep.  816,  and  noUr,  Spear- 
man V.  Ward,  <Pa.)  8  Atl.  Hep.  430;  Grlswoid  v.  Golding,  (Ky.)  3  S.  W.  Rep.  636. 
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of  them,  for  the  space  of  one  year  from  the  death.  Every  person  is  respon- 
sible for  the  danuige  he  occasions,  not  merely  by  his  acts,  but  by  his  negli- 
gence, his  imprudence,  or  want  of  skill.  We  are  responsible  not  only  for  the 
damages  occasioned  by  our  own  act,  but  that  which  is  caused  by  the  act  of 
persons  for  whom  we  are  answerable,  or  other  things  we  have  in  custody." 
It  is  alleged  that  this  provision  of  the  Louisiana  law  applies  to  corporations,, 
and  of  this  there  can  l^  no  reasonable  doubt.  It  is  further  alleged  that  the 
persons  in  whose  favor  the  cause  of  action  survives,  under  the  statute,  mtty 
recover  such  damages  as  the  person  injured  might  have  recovered  had  death 
not  ensued,  and  none  other. 

There  can  be  no  doubt  of  the  correctness  of  this  construction  c^  the  Louisi- 
ana statute.  That  statute  does  not  give  a  cause  of  action  to  the  person  im- 
mediately injured  where  none  existed  before;  and  the  first  clause  simply  as- 
serts a  rule  well  recognized,  we  may  say,  by  the  laws  of  all  civilized  nations^ 
under  which  the  injured  person  would  be  given  relief  by  the  courts  of  any 
country  having  jurisdiction  over  the  person  of  the  offending  party.  The  sec- 
ond clause  of  the  statute,  however,  makes  this  cause  of  action  to  survive  the 
death  of  the  injured  person,  and  subrogates  the  persons  sustaining  the  rela- 
tionships named  to  the  right  which  the  injured  person  had  during  his  life 
to  enforce  that  cause  of  action.  This  is  illustrated  by  the  decisions  made  be- 
fore and  since  the  second  clause  of  the  statute  was  added.  Huhgh  v.  Railroad 
Co,,  6  La.  Ann.  495;  Hermann  v.  Railroad  Co.,  11  La.  Ann.  22;  Earhari 
V.  Railroad  Co.,  17  La.  Ann.  244;  Frank  v.  Railroad  Co,,  20  La.  Ann.  26; 
Van  Amhurg  v.  Railroad  Co,,  37  La.  Ann.  651.  The  sole  right  the  appellee 
has  to  enforce  the  cause  of  action  which  accrued  to  her  father  is  based  on  the 
statute  of  Louisiana.  That  statute  confers  a  right  which  before  its  passage 
did  not  exist  even  in  that  state,  as  may  be  seen  by  an  examination  of  the  cases 
to  which  we  have  referred.  As  that  statute  cannot  be  operative  here,  can  the 
right  which  it  gives  be  enforced  in  this  state? 

There  are  three  classes  of  cases  in  which  the  question  may  arise  as  to 
whether  aright  given  solely  by  the  statutes  of  one  state  will  be  enforced  in  the 
courts  of  another.  (1)  Cases  in  which  a  right  given  by  the  statute  of  one 
state  is  sought  to  be  enforced  in  the  court  of  another,  in  which  laws  exist  giv- 
ing a  like  right  under  the  same  facts;  and  in  this  class  of  casos,  while  there  is 
some  conflict  of  decision,  it  seems  to  be  generally  held  that  couiis  of  the  lat- 
ter state  will  recognize  and  enforce  the  right  given  by  the  statutes  of  another 
state,  Dennicky.  Raili-oadCo,,  103 U.S.  17;  Boycew.  Railroad  Co., 63 Iowa, 
72,  18  N.  W.  Rep.  673;  Leonard  v.  Nacigation  Co.,  84  N.  Y.  48.  The 
facts  of  the  case  before  us  do  not  bring  it  within  this  rule,  and  it  becomes 
necessary  to  consider  what,  if  any,  qualifications  ought  to  be  made  to  it.  (2) 
When  facts  transpire  in  a  state  whose  laws  give  no  right  of  action  upon 
them,  and  an  action  based  on  those  facts  is  brought  in  another  state  under 
whose  laws  a  right  of  action  would  exist  had  the  facts  transpired  within  its 
j^risdiction.  In  this  class  of  cases  it  is  held  that  no  action  can  be  maintained. 
Within  this  class  fall  the  following  cases :  Willis  v .  Railroad  Co.,  61  Tex.  432 ; 
WhUford  V.  Railroad  Co.,  23  N.  Y.  465;  NeedMm  v.  Railroad  Co.,  38  Vt. 
295;  8tate  v.  Railroad  Co.,  45  Md.  41;  Le  Forest  v.  Tolman,  117  Mass.  109. 
(3)  Cases  in  which  a  right  of  action  given  by  the  statutes  of  one  state  is  sought 
to  be  enforced  in  a  state  whose  laws  deny  the  right  given  by  the  statutes  of 
another;  and  in  this  class  of  cases  it  would  seem  necessarily  to  follow  that  the 
courts  of  the  state  In  which  the  action  is  brought  would  be  compelled  to  fol- 
low the  law  of  the  state  in  which  it  sits,  whose  laws  only  it  has  the  power  to 
enforce.  This  would  seem  to  be  true  whether  the  law  of  such  state  affected 
the  right  or  only  the  remedy. 

Under  the  statutes  of  Louisiana  the  cause  of  action  which  the  father  of  ap- 
pellee had,  survived  to  her  for  the  period  of  one  year.  That  she  seeks  to  as- 
sert a  right  of  action  which  existed  before  her  father^s  death  renders  It  none 
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the  less,  as  to  her,  a  right  conferred  by  the  statutes  of  Louisiana,  and  with- 
out which  she  could  not  have  maintained  an  action  even  in  that  state.  In 
this  state  the  common  law  is  in  force  in  so  far  as  not  inconsistent  with  the 
constittition  and  laws  of  this  state.  Bev.  St.  art.  8128.  Under  the  common 
law,  as  well  as  the  civil  law,  the  cause  of  action  which  the  appellee  now  seeks  to 
assert  would  not  survive  her  fMher*s  death,  and  there  is  no  statute  in  this 
state  changing  this  rule.  Watson  v.  Loop,  12  Tex.  12;  Tanep  v.  Edwards, 
27  Tex.  224;  Qibhs  v.  Beleher,  80  Tex.  81.  The  rule  of  the  common  law  upon 
the  question  under  consideration  is  as  imperative  here  as  though  it  had  been 
expressly  enacted  by  statute;  and  it  denies  to  the  appellee  the  right  to  assert 
and  maintain  the  claim  set  up  in  her  petition. 

We  know  of  no  rule  of  law  which  would  authorize  a  court  of  this  state  to 
give  effect  to  the  laws  of  another  state  conferring  such  right  as  is  claimed  in 
this  case,  when  the  laws  of  this  state  declare  that  the  same  facts,  transpiring 
here,  as  are  made  the  basis  of  the  appellee's  claim,  could  confer  no  right  what- 
ever to  the  relief  souglit.  The  most  liberal  state  comity  cannot,  in  reference 
to  such  a  matter  as  that  before  us,  require  our  state  to  enforce  the  laws  of 
another  when  in  conQict  with  its  own  law.  The  appellant  questioned  the 
right  of  the  appellee  to  maintain  this  action  by  demurrer  and  by  plea,  and 
the  demurrer  was  overruled,  and  a  charge  refused  which  would  have  prop- 
erly submitted  the  defense  urged  by  the  plea.  We  are  of  opinion  that  this  was 
eiTor  which  requires  the  reversal  of  the  judgment,  and  as  no  cause  of  action, 
which  the  courts  of  this  state  can  enforce,  can  be  set  up  by  any  legitimate 
amendment,  it  will  be  unnecessary  to  remand  the  cause. 

The  judgment  will  therefore  be  reversed,  and  the  cause  dismissed,  the  ap- 
pellant to  recover  all  costs  incurred  in  this  court  and  the  court  below.  It  is 
so  ordered. 


Thomson  v.  Houston  &  T.  C.  By.  Co. 
{Suprmne  Court  of  Texas.    May  31, 1887.) 

1.  Public  LAin»— Sdbvit  akd  Location— Pbiowty  of  Claimb. 

In  1874,  plaintiff  appropriated  certain  tracts  of  land  in  Texas  by  virtoe  of  certifi- 
cates which  be  delivered  to  the  deputy-surveyor  for  location.  The  deputy  prepared 
field-notes  based  upon  information  obtained  by  surveys  made  before  the  certificates 
issued.  These  field-notes  were  ajpproved  and  certified  by  the  county  surveyor,  and 
returned,  together  with  the  certificates,  to  the  general  land-office^  but  were  not 
properly  recorded  in  the  office  of  the  county  surveyor.  A  copy  of  them,  with  a 
statement  for  whom  surveyed,  and  by  virtue  of  what  certificate,  was  retained  in 
his  office.  The  records  of  the  general  land-office  showed  that  the  survey  was  made 
before  the  certificates  were  issued.  H^d  that,  under  the  Texas  law  in  force  in  1874, 
the  fact  that  the  surveys  were  made  prior  to  the  issuance  of  the  certificates  did  not 
invalidate  the  claim,  and  that  plaintiff's  equitable  title  was  good  as  against  the 
state  and  one  who  had  subsequently  located  the  same  tracts  with  notice  of  plain- 
tiff's claim. 

%  Sajik— Action— -JuDOMBNT. 

Case  reversed  and  remanded  on  the  ground  that  no  survey  was  shown  to  have 
been  made  and  returned  to  the  general  land-office  by  virtue  of  one  of  the  certifi- 
cates upon  which  plaintiff  recovered  judgment. 

Appeal  from  Travis  county. 
•   Rector 9  Moore  dBf  Thomson,  for  appellant.    Prendergast  A  Hewlett,  for  the 
Houston  &  T.  G.  By.  Co.,  appellee. 

Statton,  J.  This  is  an  action  of  trespass  to  try  title,  brought  by  the  ap- 
pellee to  recover  several  tracts  of  land  situated  in  Wharton  county,  which  it 
claims  under  the  following  facts: 

(1)  Between  the  tenth  of  November  and  the  seventh  of  December,  1874,  one 
Tumbull,  who  was  appointed  deputy-surveyor  of  Wharton  county  some  time 
in  the  month  of  November  of  that  year,  who,  however,  did  not  qualify  by 
giving  bond  until  December  l^h  of  that  year,  without  actually  surveying  the 
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several  tracts  of  land,  ran  such  lines  as  enabled  him  to  correctly  make  out 
field-notes  of  the  several  tracts  of  land  now  in  controversy. 

(2)  At  the  time  Turnbull  did  this  work,  the  appellee  owned  certificates- 
which  had  been  located  on  other  land  which  had  been  surveyed,  and  the  field- 
notes  thereof,  with  the  certificates,  were  then  in  the  general  land-office;  but, 
by  re^ison  of  the  fact  that  the  lands  then  covered  by  the  certificates  were  cov- 
ered by  older  locations  or  grants,  the  appellee  was  entitled  to  receive  certified 
copies  of  the  certificates,  and  to  locate  them  on  other  land. 

(3)  On  the  sixteenth  December,  1874,  certified  copies  of  the  certificates- 
issued  and  were  delivered  to  Turnbull,  who,  after  this,  returned  to  Wharton 
county,  and  on  December  26th  made  out  field-notes  of  the  several  tracts  in 
controversy,  and  applied  to  them  the  copies  of  certificates  which  he  then  had, 
but  the  field-notes  of  the  several  tracts  bore  dates  of  the  times  at  wliich  Turn- 
bull,  by  running  some  lines,  probably  acquired  information  by  which,  without 
actual  survey,  he  could  make  out  correct  field-notes  of  the  several  tracts,  and 
give  the  connections  with  older  grants  or  surveys. 

(4)  The  field-notes,  with  the  certificates  of  the  appellee  applied  to  them, 
were  approved  and  certified  by  the  county  surveyor,  and  these,  with  the  oopie&^ 
of  certificates,  were  returned  to  the  general  land-office  on  December  31,  1874, 
and  it  is  not  claitned  that  these  field-notes  were  not  correct. 

(6)  The  county  surveyor  of  Wharton  county  did  not  properly  record  the 
field-notes  in  his  office  at  the  time  he  approved  and  certified  the  originals  that 
were  sent  to  the  general  land-office,  but  he  retained  in  his  office  copies  of  the 
field-notes  of  the  several  tracts,  with  a  declaration  to  each  for  whom  surveyed,, 
and  by  virtue  of  what  certificate,  which  were  signed  by  Turnbull,  but  not  by 
the  county  surveyor.  These  matters  seem  to  have  been  entered  into  a  book 
that  was  kept  in  the  surveyor's  office,  which  the  evidence  tends  to  show  was 
furnished  by  Turnbull.  A  copy  of  what  appeared  in  the  book  as  to  one  tract 
of  the  land  is  admitted  to  be  the  same  in  form  and  completeness  as  appears  as 
to  all,  except  as  to  the  number  of  the  certificate  and  the  field-notes  to  which 
applied,  and  the  copy  as  to  one  tract  found  in  the  record  is  as  follows: 

"  Survey  No.  31. 

^*T7ie  State  of  Texas,  Wharton  County,  Field-notes  of  a  survey  of  640 
acres  of  land  made  for  the  Houston  &  Texas  Central  Railway  Company,  it 
being  the  quantity  to  which  it  is  entitled  by  virtue  of  certificate  No.  284, 

issu^  by  the  commissioner  of  the  general  land-office  on  the day  of 

,  is — ;  said  survey  No.  31,  in county,  Texas,  situHte  on  the 

waters  of ,  a  tributary  of  the  Rio  Grande,  about miles  from 

.    Beginning  at  the  N.  E.  corner  of  the  Andrea  Dunlap  and  the  S.  W. 

corner  of  the  Wm.  J.  Wickam  survey:  thence  east,  1,900  varas,  to  corner; 
thence  south,  1,900  varas,  to  corner ;  thence  W.,  1,900  varas,  to  corner; 
thence  north,  1,900  varas,  to  beginning. 

"I, deputy-surveyor,  do  hereby  certify  that  the  foregoing  survey 

was  made  on  the  ground  according  to  law,  and  that  the  limits,  boundaries, 
and  comers,  with  the  marks,  natural  and  artificial,  are  truly  described  in  the. 
foregoing  plat  and  field-notes. 

"Geo.  W.  Turnbull,  Deputy-Surveyor, District.** 

(6)  There  is  evidence  from  which  an  inference  might  be  drawn  that  Turn^ 
bull  was  the  agent  of  the  appellee  at  the  time  he  did  the  several  acts  before 
referred  to. 

(7)  There  was  nothing  in  the  field-notes  filed  in  the  general  land-office  to 
show  any  irregularity  in  the  manner  of  making  the  surveys,  but  the  dates  at 
which  the  surveys  were  stated  to  have  been  made  showed,  when  examined  in 
connection  with  the  copies  of  certificates  filed  with  them,  that  the  latter  were 
issued  after  the  surveys  were  matle,  and  on  the  back  of  each  of  the  files  in  the 
land-otlice  the  following  indorsement  wsis  made  by  one  of  the  cka'ks  in  that 
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office:  "Illegal;  copy  of  the  certiflcate  issued  Dece.uber  16»1874;  survey  made 
prior  to  the  issuance  of  the  certificate." 

(8)  The  field-notes  filed  in  the  general  land-office,  with  the  other  papers  in. 
the  several  files,  were  seen  and  read  by  the  appellant  before  he  took  any  steps- 
to  appropriate  the  land,  as  was  everything  relating  to  the  lands  in  the  office 
of  the  surveyor  of  Wharton  county. 

(9)  With  such  notice  of  the  appellee's  claim  as  the  appellant  thus  acquired 
on  November  7, 1881,  he  caused  the  land  claimed  by  the  appellee  to  be  located 
by  virtue  of  valid  land  certificates  which  he  owned,  and,  under  his  locationsr 
surveys  were  made,  which,  with  his  certificates,  were  returned  to  the  general 
land-office  within  the  time  prescribed  by  law. 

The  cause  was  tried  without  a  jury,  and  a  judgment  rendered  in  favor  of 
the  appellee. 

It  is  urged  that  the  facts  shown  by  the  plaintiff  do  not  show  title,  legal  or 
equitable,  as  against  the  state  or  the  defendant.  If  the  facts  show  that  the 
plaintiff,  within  the  spirit  of  the  law,  caused  the  land  which  it  claims  to  be 
surveyed  by  virtue  of  valid  land  certificates  on  part  of  the  public  vacant  do- 
main, as  against  the  state  it  has  equitable  title,  and  this  cannot  be  defeated 
by  the  subsequently  attempted  appropriation  of  the  same  land  by  the  defend- 
ant if  he  had  notice  of  the  prior  appropriation  by  the  plaintiff.  That  the  land 
was  vacant  at  the  time  the  plaintiff  attempted  to  appropriate  it  cannot  be 
denied  by  the  defendant,  who  asserts  that  such  was  its  character  long  after- 
wards. That  the  certificates  of  which  copies  issued  on  December  16,  1874, 
were  valid,  and  owned  by  the  plaintiff,  are  admitted  facts.  The  question  then 
arises  whether  such  steps  were  taken  in  the  county  of  Wharton  as  severed  the 
land  from  the  public  domain,  and  appropriated  it  by  virtue  of  the  certificates 
owned  by  the  plaintiff.  That  the  deputy-surveyor,  if  such  he  was,  at  the  time 
he  ran  lines  sufficient  to  enable  him  to  make  correct  field-notes  of  the  several 
tracts  to  which  the  plaintiff's  certificates  were  afterwards  applied,  had  no  au- 
thority to  make  surveys  by  virtue  of  the  plaintiff's  certificates,  is  too  clear; 
for  at  that  time  the  certificates  were  in  the  general  land-office,  and  applied  to 
other  lands. 

It  did  not  rest  with  the  county  surveyor  or  his  deputy  to  determine  whether 
the  certificates  were  located  upon  land  held  by  older  right,  or  whether  facts 
existed  which  at  some  future  time  would  entitle  the  plaintiff  to  have  certified 
copies  of  its  certificates  which  it  might  locate  upon  other  land.  At  anytime, 
however,  after  the  sixteenth  December,  1874,  before  the  end  of  that  year,  the 
plaintiff  had  the  right  to  appropriate  the  land  in  controversy  by  virtue  of  the 
copies  of  certificates  which  it  held.  This  it  might  do  either  by  making  what 
are  known  as  locations  in  the  county  surveyor's  office,  followed  by  surveys  and 
return  of  field-notes  and  certificates  to  the  general  land-office  within  the  time 
prescribed  by  law,  or  it  might  be  done  by  having  surveys  made  by  virtue  of 
the  certificates,  and  properly  certified  and  returned  to  the  general  land-office; 
but,  under  either  method,  the  policy  of  the  law  would  require  that  the  certifi- 
cates should  be  under  the  control  of  the  county  surveyor;  and  if,  without 
knowing  that  the  certificates  were  not  appropriated  to  other  lands,  he  had 
certified  field-notes  to  the  general  land-office,  he  would  have  violated  his  duty. 
In  this  case  there  is  no  claim  that  the  field-notes  made  out  and  certified  by 
virtue  of  the  copies  of  certificates  owned  by  the  plaintiff  were  not  correct. 
That  the  copies  of  certificates  were  in  the  hands  of  the  deputy  or  county  sur- 
veyor when  the  field-notes  which  were  sent  to  the  general  land-office  were 
made  out,  cannot,  under  the  evidence,  be  questioned. 

Might  the  surveyor  or  his  deputy  avail  themselves  of  knowledge  which  they 
then  had,  and  from  this  make  out  field-notes  by  virtue  of  those  certificates, 
whereby  the  land  could  be  severed  from  the  public  domain  as  fully  as  though 
the  land  had  actually  been  surveyed  by  virtue  of  the  certificates  after  the  cop- 
ies were  issued?    The  manner  of  making  surveys  was  not  so  specifically  pre- 
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scribed,  nor  the  requirements  so  exacting,  in  the  year  1874,  as  are  they  by 
the  law  now  in  force;  and  to  hold  that  the  designation  of  land  by  boundaries 
.  and  natural  or  artificial  objects,  actually  ascertained  and  fixed  by  running 
all  the  lines,  was  then  required  to  give  validity  to  a  survey,  by  wliich  is  meant 
a  description  of  land  for  its  identification,  rather  than  the  actual  work  done 
by  the  surveyor  to  enable  him  to  give  such  a  description,  would  be  fraught 
with  consequences  so  grave  that  nothing  short  of  a  statute  clearly  requiring 
such  a  construction  would  justify  it.  It  has  been  held  that  a  surveyor  might 
adopt  a  survey  formerly  made.  Horton  v.  Pace,  9  Tex.  84;  Jones  v.  Bur- 
gett,  46  Tex.  298;  Lake  v.  Wqfer,  16  Tex.  570.  In  the  case  last  cited  it  was 
claimed  that  the  survey  was  made  in  1841,  and  that  the  certificate  was  not 
applied  to  it  until  some  time  in  1844;  but  it  was  held  that  this  was  unim- 
portant. In  Hoivard  v.  Perry,  7  Tex.  266,  it  was  held  that  a  survey  made 
by  a  deputy-surveyor  for  himself  became,  in  contemplation  of  law,  the  act  of 
the  district  surveyor  when  approved  by  him.  We  are  of  the  opinion  that  the 
appropriation  of  the  copies  of  the  certificates  to  the  lands  described  in  the 
field-notes  certified  by  the  county  surveyor  legally  appropriated  the  land,  even 
though  the  correctness  of  the  field-notes  may  have  been  ascertained  by  the 
work  formerly  done  by  the  deputy,  or  in  some  other  manner  than  by  an  act- 
ual survey  made  before  or  after  the  copies  of  certificates  issued;  while,  had 
the  county  surveyor  approved  and  certified  the  field-notes  before  the  copies 
of  certificates  issued  from  the  general  land-offlce,  his  act  would  have  been  un- 
authorized. The  fact  that  the  county  surveyor  did  not  properly  fill  up  the 
blanks  showing  the  surveys  under  the  several  certificates  cannot  affect  the 
right  of  the  plaintiff. 

The  appellant  saw  in  the  general  land-oflSce  the  field-notes  certified  by  the 
county  surveyor,  and  the  copies  of  certificates  on  which  the  surveyor  declared 
the  land  described  had  been  appropriated,  and  these  papers  showed  that  there 
was  a  period  between  the  time  at  which  the  copies  of  the  certificates  issued 
and  the  time  at  which  all  the  papers  were  filed  in  the  general  land-office,  dur- 
ing which  the  certificates  might  legally  be  applied  to  the  land,  and  it  thereby 
severed  from  the  public  domain,  and  he  was  not  at  liberty  to  presume  that 
either  the  surveyor  or  his  deputy  had  violated  his  duty.  The  certificates  of 
the  county  surveyor  and  his  deputy,  in  connection  with  the  papers  which  they 
certified,  and  the  copies  of  the  certificates,  in  effect  declared  that  the  lands 
described  in  the  several  field-notes  had  been  appropriated  by  virtue  of  these 
certificates.  These  papers  gave  notice  of  the  right  of  the  appellee.  It  is  un- 
necessary to  inquire  what  effect,  as  notice  of  appellee's  rights,  tlie  records  of 
the  surveyor's  office  which  the  appellant  did  cause  to  be  examined,  had.  If 
thQ  appellant  saw  proper  to  rely  upon  the  opinion  of  a  clerk  in  the  general 
land-office,  evidenced  by  his  indorsements  on  the  several  files,  while  the  papers 
in  the  files  which  he  inspected  gave  him  notice  of  facts  which  would  validate 
the  claims  of  the  appellee,  that  is  his  misfortune. 

Tliere  was  an  agreement  of  the  parties  as  to  the  ownership  of  certificates 
by  each,  and  among  those  admitted  to  be  owned  by  the  appellee  was  one  num- 
bered 87,  under  which  it  sought  to  recover  a  tract  of  land.  There  is  a  further 
agreement  as  to  the  return  of  field-notes  to  the  general  land-offlce,  but  this 
agreement  does  not  expressly  adroit  that  field-notes  were  returned  under  each 
of  the  certificates  adroitted  to  belong  to  the  appellee.  It  was  not  shown  that 
any  survey  was  made  and  returned  to  the  general  land-office  by  virtue  of  cer- 
tificate No.  87,  but  judgment  was  rendered  in  favor  of  appellee  for  640  acres 
of  land  described  as  survey  No.  11  made  under  that  certificate.  There  is  not 
sufficient  evidence  to  sustsiin  this  part  of  the  judgment;  but,  as  the  parties 
may  have  understood  that  the  agreement  rendered  it  unnecessary  to  prove 
that  the  field-notes  were  made  and  returned  to  the  general  land-office,  we 
think  it  more  likely  to  subserve  the  ends  of  justice  to  reverse  and  remand  the 
cause  than  to  render  the  judgment  here.  ( 
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We  have  not  thonght  it  necessary  in  this  case  to  construe  article  21,  §  14, 
of  the  constitution,  or  article  3921  of  the  Revised  Statutes,  under  which  the 
appellee  claims  protection. 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause  remanded. 
It  is  80  ordered. 


Priob  v.  SuPRBBfE  LoDGE  Kkights  OF  HoNOB  and  others. 

{Supreme  Ckmrt  of  Texas,    May  31,  1887.) 

liiFE  Insurancb — Assignment  op  Policy— Validity. 

In  Texas  the  assignment  by  one  of  an  insurance  policy  issued  apon  his  own  life 
to  his  cousin,  who  lives  with  hlni  as  an  adult  male  member  of  his  tamily,  and  is  de- 
pendent on  the  insured  for  employment  and  8up}M}rt,  upon  an  agreement  by  the 
assignee  to  pav  the  assessments  necessary  to  keep  the  policy  in  force,  is  void  as 
beitig  to  one  who  has  no  insurable  interest  in  the  Ufe  of  the  insured,  and  as  being 
against  public  policy,  and  the  insurance  money  should  be  paid  to  the  original  ben- 
enclaries.^ 

Appeal  from  Limestone  county. 

T.  J.  Gibson  and  Burrow  it  Kineaid,  for  appellant.  Cobb  <&  Farrar  and 
Herring  <&  Kelley,  for  appellees. 

Willie,  C.  J.  This  suit  was  brought  by  H.  K.  Price  to  recover  the  amount 
alleged  to  be  due  him  on  a  benefit  certificate  issued  by  tlie  supreme  lodge  of 
the  Knights  of  Honor  to  Thomas  C.  Harper,  who  had  died  a  member  of  the 
order.  The  other  defendants  were  sued  with  the  lodge  because  they  were  the 
beneficiaries  named  in  the  certificate,  and  set  up  a  claim  to  the  amount  due 
upon  it,  in  opposition  to  the  plaintiff.  The  lodge  made  no  defense  to  the  action 
other  than  to  ask  the  court  to  determine  to  whom  the  benefit  money  should 
l)e  paid,  and  offering  to  pay  it  to  the  parties  found  by  the  court  to  be  entitled 
to  receive  the  money. 

The  original  petition  alleged  that  the  lodge  was  engaged  in  a  mutual  aid 
4ind  life  insurance  business,  and  that  Harper,  by  becoming  a  member,  had  liiu 
life  insured  to  the  amount  of  $2,000,  payable  to  the  beneficiaries  named  by 
him.  The  beneficiaries  named  in  the  certificate  were  the  defendants,  who 
were  the  wife  and  children  of  Harper.  The  petition  further  alleged  that  it 
was  necessary  for  Harper  to  pay  certain  dues  to  the  lodge,  from  time  to  time, 
to  entitle  him  to  a  good  standing  in  the  order,  and  his  beneficiaries  to  the  in- 
-surance  money,  in  case  of  his  death ;  that  Harper  paid  these  charges  for  a 
while,  but  afterwards  became  so  far  in  arrears  that  his  membersliip  was  sub- 
ject to  suspension,  and  was  about  to  be  suspended,  and  his  benefit  certificate 
forfeited;  tlmt  Harper  applied  to  plaintiff,  and  offered  that  if  the  plaintiff 
would  pay  his  arrearages,  and  continue  to  pay  his  lodge  dues  and  assessments, 
toe,  Harper,  would  transfer  to  him  his  benefit  certificate.  To  this  the  plain- 
tiff assented,  and,  with  the  consent  of  the  lodge,  paid  up  all  Harper's  arrear- 
ages, and  kept  tlie  certificate  alive  up  to  the  date  of  Harper's  deatli,  by  the 
paymient  of  all  dues  and  assessments  for  which  he  was  liable  as  a  member  of 
the  order.  The  appellant  complied  with  his  contract  by  making  the  payments 
■as  agreed,  and  kept  the  certificate  alive  down  to  the  death  of  Harper.  The 
lattcF  was  ready  to  make  the  transfer,  and  the  lodge  was  ready  to  change  the 
certificate,  so  as  to  make  it  inure  to  the  benefit  of  the  plaintiff;  but  the  cer- 
tificate could  not  be  found,  and  was  not  found  till  after  Harper^s  deiith.  The 
dues  were  received  by  the  lodge  from  Price,  and  he  was  recognized  by  it  as 
the  owner  of  the  certificate.    It  was  further  alleged  that  the  constitution  and 

'  Respecting  the  rights  of  strangers  in  life  insurance  policies,  see  Lamont  v.  Hotel 
Men's  Mut.  Ben.  Ass'n,  30  Fed.  Rep.  817;  Batdorf  v.  Fehler,  (Pa.)  9  Atl.  Rep.  468; 
eiiugar  V.  Garnian,  (Pa.)  4  Atl.  Rep.  60 ;  Ruth  v.  Katterman,  (Pa.)  3  Atl.  Rep.  836,  and 
note. 
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laws  of  the  order  allowed  a  member  to  make  any  person  he  might  choose  the- 
beneficiary  of  his  certificate,  whether  he  held  an  insurable  interest  in  the  life 
of  the  member  or  not;  and  that  it  so  contracted  in  the  present  instance.  The 
plaintiff  alleged  that  he  held  an  insurable  interest  in  the  life  of  Harper  as  they 
were  cousins,  and  plaintiff  was  a  member  of  Harper's  family,  and  in  his  em- 
ployment, and  dependent  on  him  for  employment  and  support. 

General  and  special  demurrers  were  filed  to  the  plaintiff's  pleading  by  the 
defendants  other  than  the  lodge,  and  these  were  sustained  by  the  court  below,, 
and  the  plaintiff  refused  to  amend.  The  cause  was  no^  dismissed;  but,  it 
having  been  agieed  that  the  plaintiff  had  paid  to  the  lodge  $17.75  in  dues*, 
arrearages,  and  mortuary  assessments  in  behalf  of  Harper,  judgment  was 
rendered  for  the  plaintiff  for  tliat  amount,  and  for  the  defendants  lor  the  bal*' 
ance  of  the  $2,000,  less  the  costs,  etc  From  that  judgment  this  appeal  is 
taken. 

The  judge  below  placed  in  writing  his  conclusions  of  law  upon  the  demur- 
rer, and  tlFese  show  that  he  held,  among  other  things,  that  the  agreement  be- 
tween Price  and  Harper  was  a  wagering  contract,  and  tliat  it  could  not  be  en- 
forced as  against  the  lodge  or  the  other  defendants.  In  our  view  of  this  case» 
this  ruling  is  all  that  need  be  considered  in  determining  the  appeal.  It  is  toa 
clear  for  argument  that  Price  had  no  such  interest  in  the  life  of  Harper  as  en- 
titled him  to  insure  it  for  his  own  benefit.  Indeed,  it  is  not  claimed  here 
that  the  fact  that  they  were  cousins,  and  Price  an  adult  male  member  of  Har- 
per's family,  and  dependent  on  him  for  employment  and  support,  gave  him* 
such  interest  as  would  support  a  life  policy  for  his  own  benefit.  But  the  ap- 
pellant did  not  procure  a  policy  on  the  life  of  Harper,  but  was  the  assignee 
of  one  which  had  been  previously  issued  to  Harper  himself  by  the  Knights  of 
Honor.  The  consideration  which  he  gave  for  the  assignment  was  the  pay- 
ment of  the  money  which  was  owing  or  might  become  due  from  Harper  to- 
the  lodge  in  order  to  keep  alive  the  certificate  it  had  issued  to  hira.  The  ques- 
tion, then,  is,  can  a  party,  having  no  insurable  interest  in  the  life  of  another, 
receive  an  assignment  of  a  policy  of  insurance  issued  upon  the  life  of  the  lat- 
ter, upon  an  agreement  merely  to  pay  the  premiums  or  assessments  necessary 
to  keep  the  policy  in  force?  This  question  has  met  with  different  answers- 
from  different  courts  of  the  United  States.  In  our  own  state,  no  occasion 
for  its  determination  has  heretofore  arisen. 

It  is  almost  universally  conceded  that  policies  procured  by  persons  having 
no  interest  in  the  life  of  the  insured  are  void  at  common  law,  as  against  public 
policy.  The  policy  holder  has  nothing  to  lose  for  which  he  can  claim  indem- 
nity; on  the  contrary,  his  interest  is  in  the  early  death  of  the  insured.  When 
that  occurs  he  ceases  to  paj  premiums,  and  receives  the  amount  of  the  policy. 
This  creates  a  temptation  to  destroy  human  life,  and  the  common  law  forbids 
the  contract.  These  are  the  grounds  upon  which  such  policies  are  held  to 
be  void.  Are  they  applicable  to  a  case  where  the  policy  is  first  taken  out  by 
the  person  whose  life  is  insured,  and  then  transferred  by  him  to  one  who  has 
no  interest  in  his  life?  It  is  pretty  generally  held  that  if  a  person  effects  insur- 
ance upon  his  own  life,  and,  in  pursuance  of  a  previous  agreement,  immedi- 
ately, and  without  consideration,  transfers  the  policy  to  one  who  has  no  in- 
terest in  his  life,  but  who  agrees  to  pay  the  premiums  upon  the  policy,  it  will, 
be  void.  8wick  v.  Insurance  Co.^  2  Dill.  160;  8tef>en8  v.  Warren,  101  ilasd. 
564;  Mowry  v.  Insurance  Co.,  9  R.  I.  346.  And  it  has  been  held  by  the  su- 
preme court  of  tlie  United  States  that  a  transfer  would  not  be  enforced,  un- 
der such  circumstances,  though  the  insured  were  indebted  to  the  assignee  in 
a  small  sum  disproportionate  to  the  amount  of  insurance  on  his  life;  but  the- 
policy  would  be  deemed  security  for  the  debt,  and  such  advances  as  might 
afterwards  be  made  on  account  of  it.     Catnmack  v.  LetoU,  15  Wall.  643. 

Is  there  such  difference  between  the  principles  upon  which  these  decisions 
rest,  and  those  applic^ible  to  the  sale  of  a  policy  already  procured  to  an  as-> 
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signee  having  no  interest  in  the  assured,  as  to  make  the  latter  lawful*  while 
a  policy  procured  without  interest,  and  an  assignment  in  pursuance  of  a  pre^ 
vious  agreement,  are  held  invalid?  The  supi'eme  court  of  the  United  States, 
in  the  case  of  Waniook  v.  DavU,  104  U.  S.  775,  says  that  it  cannot  see  any 
such  difference;  and,  proceeding  upon  this  view,  many  of  the  state  courts 
have  held  such  assignments  void,  or  treated  the  assigned  policies  as  mere  se-^ 
curitles  for  the  moneys  actually  advanced  by  the  assignee.  Insurance  Co,  y, 
Hazzardt  41  Ind.  116 ;  Insurance  Co,  v.  S^fton^  53  Ind,  380;  Insurance  Co.  v. 
Sturges,  18  Kan.  93;  Gilbeit  v.  Moose,  104  Pa.  St.  74;  Basye  v.  Adams,  81 
£y.  368.  This,  too,  is  the  conclusion  to  which  many  eminent  text  writers^ 
have  arrived.    May,  Ins.  §  398;  Greenh.  Pub.  Pol.  288. 

On  the  contrary,  the  courts  of  several  states  have  held  such  assignments' 
valid,  though  the  assignee  could  not  have  taken  out  for  his  own  benefit  an 
original  policy  upon  the  life  of  the  assignor.  Clark  v.  Allen^  11  K.  I.  439; 
Marcus  V.  Insurance  Co,,  68  N.  Y.  625;  Clark  v.  Durand,  12  Wis.  223; 
Itisurance  Co.  v.  Allen,  138  Mass.  24.  We  think  those  decisions  which  hold 
these  assignments  invalid  are  based  upon  the  more  satisfactory  reasoning. 
When  the  policy  is  transferred  it  becomes  the  property  of  the  assignee.  He 
is  subject  to  all  the  obligations  imposed  by  it,  and  entitled  to  all  its  benefits. 
He  becomes  the  holder  of  a  policy  upon  the  l^e  of  a  person  whose  early  death 
will  bring  him  pecuniary  advantage.  The  temptation  to  bring  about  this 
death  presents  itself  as  strongly  to  him  as  to  a  party  who  originally  effects  in- 
surance for  his  own  benefit  upon  the  life  of  another.  Public  policy  removes 
the  temptation  to  take  human  life,  and  it  cannot  matter  how  that  temptation 
is  brought  about.  If,  by  reason  of  a  contract  between  two  persons,  the  one 
is  tempted  by  pecuniary  interest  to  destroy  the  other,  the  form  of  the  contract 
is  of  no  importance  in  testing  its  invalidity.  The  law  looks  to  the  substance 
of  the  matter, — the  relation  which  the  parties  will  bear  to  each  other  after 
the  contract  is  executed;  and,  if  its  natural  effect  is  to  encourage  crime,  it 
will  be  avoided,  no  matter  in  what  shape  it  may  be  presented.  Those  courts- 
holding  a  contrary  view  say  that  a  policy  of  insurance  is  a  chose  in  action, 
and  the  owner  may  dispose  of  it  as  lie  pleases.  But,  when  it  is  asserted  that 
the  owner  of  property  may  dispose  of  it  at  his  pleasure,  the  assertion  must  be 
taken  with  the  qualification  that  he  does  not  thereby  violate  any  provision  of 
law,  or  contravene  public  policy. 

It  is  further  said  that,  because  a  contract  is  speculation,  though  human  life 
be  the  subject  of  the  speculation,  it  is  not  necessarily  invalid;  for  instance,  it  is 
not  unlawful  to  transfer  an  annuity,  or  an  estate  in  remainder  after  a  life-es- 
tate. If  this  reasoning  be  good,  it  would  validate  a  policy  taken  by  one  hav- 
ing no  interest  in  the  life  insured,  as  well  as  an  assignment  of  a  policy  to  such 
a  person,  for  it  is  not  unlawful  to  grant  or  create  an  annuity,  or  an  estate  in 
remainder  after  a  life-estate,  any  more  than  it  Is  to  transfer  one  of  these  after 
it  is  created.  Yet  wager  policies  are  almost  universally  held  void,  while  an- 
nuities are  sustained.  Why  this  should  be  it  is  not  necessary  to  discuss.  It 
is  sufficient  that  no  analogy  drawn  from  annuities  or  life-estates  can  be  used 
to  uphold  policies  procured  in  violation  of  public  policy,  and  hence  no  such 
analogy  of  this  kind  can  sustain  an  assignment  of  the  same  character.  The 
case  before  us  is,  if  possible,  stronger  than  any  to  which  we  have  referred. 
Here  there  was  a  bare  verbal  agreement  between  Harper  and  the  appellant 
that  the  latter  should  pay  the  dues  and  assessments — in  other  words,  the 
premiums — due  and  to  fall  due  upon  the  former^s  life  policy,  in  considera- 
tion of  receiving  at  Harper*s  death  the  money  due  on  the  policy.  It  was  but 
little  better,  if  anything,  than  a  parol  gift  of  tlie  certificate,  by  which  the  as^ 
signee  was  subrogated  to  all  the  rights  of  the  assignor  in  the  certificate.  In 
fact,  it  was  no  more  than  an  agreement  to  convey,  which  was  never  executed. 
While  such  an  agreement  might  be  enforced  in  a  court  of  equity  when  made 
for  a  valuable  consideration  and  a  lawful  purpose,  it  would  have  but  little 
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standing  in  such  court  if  made  for  the  purpose  of  giving  the  assignee  an  interest 
i n  the  death  of  the  assured .  It  is  of  no  impoi-tance  thai  the  rules  of  the  Enlghts 
•of  Honor  permitted  benefit  certificates  to  be  transferred  to  persons  having  no 
insurable  interest  in  the  life  of  the  member »  and  that  it  consented  to  the  as- 
signment made  in  this  case.  No  action  of  the  lodge  could  change  public  pol- 
icy, or  make  a  contract  valid  which  the  interests  of  society  demanded  should 
not  be  enforced.  It  certainly  could  make  no  agreement  violative  of  law  by 
which  the  rights  of  third  parties  could  be  injuriously  affected.  This  is  not  a 
question  between  the  appellant  and  the  lodge,  but  between  him  and  parties 
who  are  entitled  to  the  insurance  money,  if  the  assignment  is  void.  The  as- 
signment did  not  vitiate  the  policy,  but  was  itself  of  no  effect,  and  left  the  in- 
surance money  payable  to  the  parties  originally  designated  in  the  certificate. 
From  these  views  our  conclusion  is  that  the  transfer  having  been  made  to  one 
iiaving  no  interest  in  the  life  of  Thomas  C.  Harper,  and  upon  no  other  con- 
sideration than  the  payment  of  premiums  by  the  transferee,  was  void,  as 
against  public  policy,  and  the  Insurance  money  was  payable  to  the  original 
beneficiaries  of  the  certificate.  The  court  did  not  err  in  sustaining  the  special 
demurrer  which  reached  this  point.  There  is  no  objection  made  here  to  the 
Judgment  so  far  as  it  allowed  the  plaintiff  below  to  recover  the  money  advanced 
by  him  in  the  payment  of  premiums,  and  his  right  to  this  need  not  be  con- 
sidered. 
There  is  no  error  in  the  Judgment,  and  it  is  aflirmed. 


Texas  P.  Rt.  Co.  t).  Davidson. 

.  {Supreme  Court  of  Texas,    May  31,  1887.) 

1.  LxxiTATioii  or  AcrrioNs— RuNHiNo  or  Statutb— Amendment. 

In  an  action  against  a  railroad  company  to  recover  for  personal  injury  to  tht 
plaintiff,  caused  by  the  alleged  negligence  of  the  defendani  plaintiff  averred  her 
injury  to  be  the  fracture  of  a  bone  m  the  left  arm ;  and,  afterwards,  in  an  amended 
petition,  filed  more  than  a  year  after  the  injury,  set  forth  additional  injuries  to  her 
head,  shoulders,  and  spin e.  Hdd,  that  the  additional  inj  uries  stated  in  the  amended 
petition  were  not  to  be  considered  as  a  new  cause  of  action  for  the  purpose  of  com> 
putinK  the  running  of  the  statute  of  limitations. 

S,  CaBEISBS— IkJTTBT  to  PAflSBNOSB— iRBTBUCnON. 

In  an  action  for  damages  against  a  railroad  company  caused  to  the  plaintiff  by 
the  train  starting  up  while  she  was  attempting  to  get  on,  an  instruction  to  the  jury 
that  if  the  averments  of  the  plaintiff  were  true,  including  an  averment  that  she  had 
been  promised  10  minutes  by  the  conductor  in  which  to  check  her  baggage  and  the 
train  started  before  that  time  expired,  then  they  should  find  for  the  plaintiff,  is  not 
erroneous  as  laying  too  much  stress  on  the  time  promised  her  by  the  conductor. 

Z»  NsoLioxNOB—CoirrBiBUTOBT— Burden  or  FBOor. 

Where  nlaintiff  sued  a  railroad  company  for  injuries  caused  by  the  negligence  of 
ihe  defenaant  in  allowing  a  train  to  start  while  she  was  trying  to  get  on,  Uie  burden 
of  proof  as  to  contributory  negligence  on  the  part  of  the  plaintiff  is  on  the  defend- 
ant, and  does  not  shift  to  the  plaintiff  when  it  is  shown  that  she  had  gone  close  to 
the  train,  to  be  ready  to  board  it;  and  when  notified  by  a  brakeman  to  get  on,  and 
that  she  would  have  plenty  of  time,  attempted  to  do  so.' 

1  An  amendment  to  a  complaint  asking  for  increased  damages  does  not  make  a  new 
action  so  as  to  enable  the  defendant  to  plead  the  statute  of  limitations.  Ck>oper  v. 
County  of  Mills,  (Iowa,)  28  N.  W.  Rep.  633.  As  to  the  general  question  of  amendment 
to  pleadings  as  affecting  the  statute  of  limitations,  see  McCall  v.  Lee,  (111.)  11  N.  £.  Rep. 
522,  and  note;  Alabama O.  S.  R.  Co.  v.  Smith,  (Ala.)  1  South.  Rep.  723,  and  note;  Ala- 
bama 6.  S.  R.  Co.  V.  Arnold,  (Ala.)  2  South.  Rep.  337;  Case  v.  Blood,  (Iowa,)  83  K.  W. 
Rep.  144. 

s  Contributory  negligence  is  purely  a  matter  of  defense.  Thorpe  v.  Missouri  Pac.  Ry. 
Oo.,  (Mo.)  2  8.  W.  Rep.  3,  and  note ;  Seymer  v.  Town  of  Lake,  (Wis.)  29  N.  W.  Rep.  557 ; 
•Gulf,  C.  <S^  8.  F.  R.  Co.  v.Rediker,  (Tex.)  2  &  W.  Rep.  613;  Barry  v.  Ferkildsen,  (Cal.) 

13  Pac.  Rep.  667.  Digitizec 
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4.  Damaovs^-Excbbsttb— Pkbsonal  Ivjubibs. 

A  verdict  of  $5,000  damages  to  a  lady  57  years  old,  who  has  lost  the  ttee  use  of 
one  of  her  arms,  has  had  her  shonlder  and  spine  injured  so  as  to  prodaoe  great  pain, 
and  whose  general  health  has  been  rendered  bad,  will  not  be  set  aside  as  excessive.^ 

Appeal  from  Mitchell  county. 

/.  2>.  Martin^  for  appellant.    Fowlkea  dk  Zooney,  for  appellee. 

Wellie,  C.  J.  This  suit  was  brought  by  Mrs.  Davidson  against  the  appel- 
lant; and  her  original  petition  alleged  substantially  as  follows:  The  appel- 
lant on  twenty-sixth  of  June,  188o,  was  the  owner  of  a  railroad  from  Fort 
Worth  to  Colorado  City»  and  was  engaged  in  running  cars  on  the  same,  and 
transporting  passengers  for  hire  as  a  common  carrier;  that  on  that  day  she 
arrived  at  Fort  Worth  from  San  Antonio  on  her  way  to  Colorado  City,  and 
purchased  from  the  company's  agent  at  Fort  Worth  a  ticket  entitling  her  to 
ride  upon  said  cars  from  the  latter  place  to  Colorado  City.  She  was  told  at 
Fort  Worth,  by  the  conductor  of  the  train  upon  which  she  was  to  be  a  pas- 
senger, that  the  train  would  not  leave  Fort  Worth  for  the  space  of  10  min- 
utes. 8o  soon  as  she  received  this  information,  she  attempted,  with  the  as- 
sistance of  an  employe  of  the  company,  and  within  the  time  stated,  to  ascend 
the  steps  of  the  platform ;  but,  while  attempting  to  do  so,  the  cars  were  put 
in  motion  with  a  sudden  jerk,  caused  by  the  wrongful  act  and  negligence  of 
the  defendant's  engineer  in  charge  of  the  locomotive  attached  to  said  train, 
and  the  plaintiff  was  violently  thrown  from  the  steps  of  the  car  against  the 
ground,  causing  her  serious  bodily  injury.  The  injuries  complaint  of  were 
the  fracturing  of  a  bone  in  the  left  arm,  which  caused  her  great  trouble,  ex- 
pense, and  pain.  She  had  to  procure  medical  aid  at  an  expense  of  $500 ;  and 
the  bodily  pain  occasioned  by  the  injury,  and  the  trouble  brought  upon  her 
by  the  loss  of  the  use  of  her  left  arm,  damaged  her  in  the  sum  of  $10,000.  An 
amended  petition  alleged  substantially  the  same  cause  of  action,  but  set  out 
the  facts  of  the  case  more  fully.  It  alleged  that  plaintiff  was  promised  10 
minutes  of  time  to  check  her  baggage  at  Fort  Worth,  but,  before  the  time  ex- 
pired, she  was  instructed  by  an  agent  of  the  company  to  get  on  the  train,  and 
the  agent  was  assisting  her  to  do  so,  when  she  received  the  fall  and  injury 
complained  of,  by  reason  of  the  gross  negligence  of  the  appellant's  agents  and 
servants.  She  alleged  that  her  head,  shoulder,  and  spine  were  seriously 
wounded;  that  her  ability  to  attend  to  her  household  duties  had  been  seri- 
ously impaired;  her  physical  constitution  enfeebled;  that  she  had  been  ren- 
dered more  liable  to  disease,  and  that  her  ability  to  resist  disease  had  been 
permanently  impaired;  and  that  she  had  suffered,  and  continued  to  suffer, 
great  physical  pain  and  mental  distress.  For  these  she  claimed  to  the  amount 
of  $10,000  damages,  and  $500  for  medical  bill. 

The  company  filed  a  general  demurrer,  and  specially  set  up  that  so  much  of 
the  petition  as  alleged  injuries  to  the  plaintiff's  head,  shoulder,  and  spine, 
and  the  mental  distress  resulting  therefrom,  was  a  departure  from  the  special 
injury  alleged  in  the  original  petition,  and  was  barred  by  the  statute  of  limit- 
ation; the  said  injury  having  occurred  more  than  one  year  before  the  filing  of 
the  amended  petition.  ''Kot  guilty"  was  also  pleaded,  and  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  The  court  overruled  the  demurrer  and 
special  exception,  and  upon  trial,  before  a  jury,  the  appellee  obtained  a  ver- 
dict for  $5,000.  From  the  judgment  rendered  on  this  verdict  this  appeal  is- 
taken. 

^ Ab  to  ezoessive  damages  in  actions  for  inJnrieB  to  the  person,  see  Galveston  City  R. 
Co.  V.  Hewitt,  (Tex.)  3  8.  W.  Rep.  705;  South  Covington  A  C.  St.  R.  Co.  v.  Ware.  (Ky.) 
1  3.  W.  Rep.  ids,  and  note;  Loaisville,  N.  0.<fe  T.  R.  Go.  v. Thompson,  (Miss.)  ISoath. 
Rep.  840;  Triese  v.  aty  of  St.  Paul.  (Minn.)  32  N.  W.  Rep.  867 ;  Schroth  v.  City  of  Pres- 
cott,  (Wis.)  Id.  621 ;  Fits»erald  v.  Dobson,  (Me.)  7  Atl.  Rep.  704;  Knapp  Vr^ioux  (^tv 
A  P.  Ry.  (X).,  (Iowa,)  82  K!  W.  Rep.  18.  Digitized  by  dOOglC 
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It  is  complained  that  the  court  erred  in  overruling  the  special  exception 
setting  up  the  statute  of  limitation.  This  question  was  thoroughly  consid- 
ered, and  decided  in  accordance  with  the  views  of  the  district  judge,  in  the 
^ase  of  International  d*  Q,  If,  R.  Co,  v.  Irvine,  64  Tex.  633.  In  tliat  case 
there  was  a  much  greater  departure  in  the  amended  petition  from  the  allegsi- 
iions  in  the  original  petition,  as  to  the  injuries  received,  than  in  ttie  pi'esent. 
This  court,  however,  said:  "The  cause  of  action  was  the  injury  resulting  from 
the  alleged  negligence  of  the  defendant,  time,  place,  and  circumstances  of 
which  were  stated  in  the  original  petition;  and  the  amendment  did  nothing 
more  than  to  state  more  fully  than  did  the  original  the  several  results  of  tlie 
injury.  The  court  therefore  did  not  err  in  overruling  exceptions  which  prt*- 
-sented  the  statute  of  limitation  as  a  defense.''  The  decision  is  decisive  of 
the  question  in  the  present  case. 

It  is  also  complained  that  the  court  erred  in  laying  too  much  stress  in  its 
xjharge  upon  the  10  minutes' time  alleged  to  have  been  given  by  the  c(mdu(tor 
to  the  plaintiff  in  which  to  get  her  baggage  checked.  The  court  had  ex- 
plained to  the  jury  the  case  nuide  by  the  plaintiff's  petition,  in  which  was  an 
allegation  that  the  conductor  at  Fort  Worth  promised  her  to 'hold  the  train  10 
minutes  to  allow  her  time  to  check  her  baggage.  It  then  proceeded  to  st;ite 
to  the  jury  that  if  these  averments,  restating  them,  and  including  the  aver- 
ment as  to  the  10  minutes,  were  true,  they  should  find  for  the  plaintiff  unless 
her  own  negligence  contributed  to  the  injury.  No  more  prominence  wjia 
given  to  the  conductor's  promise  than  to  any  other  fact  averred  in  the  peti- 
tion. Indeed,  it  was  of  disadvantage  to  the  plaintiff  that  her  case  was  made 
to  turn  upon  a  promise  to  hold  the  cars  for  any  specified  period  of  time,  when 
-she  was  entitled  to  recover  if  the  time  promised  had  been  less  or  more,  pro- 
vided she  conducted  herself  sis  a  prudent  passenger  should  have  done  under 
the  circumstances.     We  see  no  objection  to  the  charge  on  this  account. 

It  is  assigned  as  error  that  the  court  charged  the  jury  tliat  the  burden  of 
proof  of  contributory  negligence  on  the  part  of  the  plaintiff  was  upon  the  de- 
fendant. It  is  not  denied  that  this  is  correct  as  an  abstract  principle,  but  it 
is  said  that  the  plaintiff's  own  evidence  exposed  her  to  suspicion  of  contribu- 
tory negligence,  and  the  burden  was  upon  her  to  clear  up  the  suspicion.  But 
an  examination  of  the  portions  of  the  plaintiff's  evidence  relied  on  to  create 
1;his  suspicion  does  not  bear  out  the  appellant's  proposition.  Mrs.  Davidson, 
and  other  persons  traveling  with  her,  were  told  by  Mr.  Newton,  in  whose 
.charge  they  were,  to  remain  at  a  certain  place  until  he  could  have  the  baggage 
.checked.  This  command  was  given  and  received  under  the  supposition  that 
10  minutes  would  be  allowed  to  have  the  baggage  checked.  The  parly 
went  close  to  the  train  so  as  to  be  ready  to  board  it;  and,  when  notified  by  a 
brakeman  to  get  on,  Mrs.  Davidson  started  to  do  so,  when  she  received  the 
injury.  She  remained  with  her  companions  until  directed  by  the  brakeman 
to  get  on,  and  it  was  natural  that  she  should  obey  the  order  coming  from  an 
employe  of  the  company;  and  it  was  not  negligent  in  her  to  attempt  to  do  so 
when  she  was  informed  by  the  brakeman  that  she  had  plenty  of  time  in  which 
to  get  on.  According  to  the  plaintiff's  evidence,  the  person  giving  this  order 
had  the  appearance  of  being  a  brakeman,  which  was  sufficient  to  influence  the 
conduct  of  the  plaintiff,  and  it  turned  out  upon  the  trial  that  this  person,  who 
the  plaintiff's  witnesses  said  gave  the  order,  was  actually  a  brakeman  upon  the 
train  at  the  time. 

During  the  trial,  plaintiff  offered  her  own  depositions  in  evidence.  Inter- 
rogatories 4,  5,  and  6,  and  the  answers  to  them,  were  ruled  out  by  the  court. 
The  seventh  interrogatory  and  answer  was  then  objected  to  because  the 
interrogatory  was  leading,  and  because  it  assumed  that  the  witness  had  already 
stiited  certain  facts,  which  facts  were  contained  in  her  answers  that  had  been 
suppressed.  The  first  objection  is  not  insisted  on  in  this  court.  Whether  the 
^ther  would  be  good  or  not  it  is  unnecessary  for  us  to  decide«-iUi  the  facts 
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-drawn  out  of  the  witness  in  answer  to  the  seventh  interrogatory  were  abun- 
dantly proved  by  other  testimony,  and  as  to  them  there  was  no  conflict  in  the  evi- 
dence. Three  other  Vitnesses  testified  to  substantially  the  same  facts,  and 
-one  of  them,  Dr.  Graves,  who  was  her  attending  physician,  gave  evidence  to 
greater  injuries  than  those  stated  in  the  appellee^s  answer  to  the  admitted  in- 
terrogatory. The  witnesses  for  the  appellee  proved  her  case  substantially  as 
it  was  set  forth  in  her  petition.  A  different  state  of  facts  was  made  out  by 
the  defendant's  witnesses.  We  cannot  perceive  that  the  evidence  preponder- 
ates In  the  least  in  the  favor  of  the  defendant.  Under  such  a  state  of  case, 
we  cannot  possibly  disturb  the  verdict,  as  it  was  correct  if  the  jury  believed, 
4IS  they  certainly  did,  the  witnesses  of  the  plaintiff. 

Nor  can  we  set  it  aside  for  excessive  damages.  The  Jury  has  said  that 
$5,000  is  just  compensation  for  a  lady  57  years  of  age,  who  has  been  deprived 
permanently  of  the  free  use  of  her  left  arm,  has  had  her  power  of  locomotion 
■affected,  who  has  had  one  of  the  bones  of  her  shoulder  broken,  and  her  spine 
so  injured  as  to  cause  her  great  pain,  whose  general  health  has  been  rendered 
bad,  and  whose  system  has  been  placed  in  such  condition  as  to  be  more  liable 
to  disease,  and  we  have  no  warrant  for  saying  that  they  have  aUowed  her  too 
jnuch. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Ex  parte  Jones. 
{Supreme  Cmirt  of  Arkansas.    April  SO,  18S7.) 

1.  Btatctb*— Validity— -Refuonancb. 

An  act  of  a  le^slature  (Arkansas  act  approved  April  4,  1887,)  which  divides  a 
county  into  two  judicial  districts. — ^an  Eastern  and  Western, — and  provides  by  ref- 
erence to  a  prior  act  for  the  holding  of  the  terms  of  the  circnit  court  in  said  dis- 
tricts, is  void  where  it  appears  that  the  days  for  holding  the  terms  of  the  court  in 
the  Eastern  district  are  the  same  as  those  fixed  for  the  Western  district 
■J,  Same— Void  in  Part. 

Where  an  act  indivisible  in  its  nature  is  void  in  part,  it  is  void  as  to  all  of  its  pro- 
visions. 
3.  Habeas  Coepos— No  Fobum  fob  Tbial. 

In  such  a  case  a  person  indicted  for  murder  in  that  part  of  the  county  included 
in  the  Eastern  district  before  the  passage  of  the  act  is  entitled  to  a  writ  of  habeas 
ecrptiSt  there  being  no  forum  for  his  trial. 

Appeal  from  chancery  court,  Pulaski  county. 

Petition  for  habeas  corpus. 

The  appellant  pro  se.    Dan.  W.  Jones,  Atty.  Gen.,  for  the  State. 

Smith,  J.  Jones  applied  to  the  Pulaski  chancery  court  for  the  writ  of 
habeas  corpus,  alleging  that  he  was  restrained  of  his  liberty  by  the  sheriff  of 
Cleveland  county,  under  process  upon  an  indictment  which  charged  him  with 
the  murder  of  one  Barrett;  that  said  murder,  if  committed  at  all,  was  done 
in  Cleveland  county  in  the  year  1886,  on  the  East  side  of  the  Saline  river; 
that,  after  said  indictment  against  petitioner  had  been  returned  into  court,  the 
legislature,  by  an  act  approved  April  4,  1887,  had  divided  said  county  into 
two  judicial  districts, —  the  Eastern  and  Western, —  between  which  said  river 
was  the  dividing  line;  that  it  was  provided  in  and  by  said  act  that  courts  of 
justice  should  be  held,  for  the  Eastern  district,  at  Toledo,  £^d  for  the  Western 
district  at  Kingsland,  and  the  authority  and  jurisdiction  of  each  of  said  courts 
were  expressly  limited  to  the  territory  respectively  embraced  therein,  but  no 
time  was  fixed  by  that  act,  or  by  any  other  law,  for  holding  the  circuit  court  in 
the  Eastern  distilct,  by  reason  whereof  it  was  impossible  to  try  petitioner's 
<5ase. 

As  an  excuse  for  applying  to  the  chancellor,  it  was  alleged  that  the  circuit 
judge  of  the  Tenth  circuit,  which  includes  Cleveland  county,  was  absent  from 
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the  state.    But  the  writ  was  refused.    It  is  immaterial  whether  the  alle^a- 
tlon  that  Barrett  was  killed  East  of  the  river  be  true  or  false;  because,  in 
either  event,  according  to  the  view  we  have  taken,  the  prtitioner  has  no  forum 
for  his  trial,  if  the  act  is  allowed  to  stand.    At  the  date  of  the  passage  of 
this  act,  Toledo  was  the  county-seat  of  Cleveland  count j,  and  the  circuit  court 
for  the  county  was  to  be  held  there  on  the  second  Monday  in  March  and  Sop- 
tember  of  each  year.    See  act  of  March  24,  1885,  (Sess.  Acts  1885.  p.  127.)- 
The  act  of  April  4, 1887,  recognizes  Toledo  as  the  county-seat,  and  directs  the 
circuit  court  for  the  Eastern  district  of  the  county  to  be  held  there,  "as  now- 
provided  by  law,  except  as  hereafter  provided."    Section  10  of  the  same  act 
fixes  the  terms  of  the  circuit  court  of  the  Western  district  at  Kingsland,  also 
on  the  second  Monday  of  March  and  September.    Now  it  is  a  physical  im- 
possibility for  the  circuit  judge  to  be  in  two  different  places  at  the  same  time. 
And  according  to  the  theory  of  the  constitution  of  our  courts,  as  explained  in 
State  V.  Williams,  48  Ark.  — ,  2  S.  W.  liep.  843,  two  circuit  courts  cannot  be 
going  forward  in  the  same  circuit  at  one  and  the  same  time;  and,  as  the  act 
of  1887  is  the  latest  expression  of  the  legislative  will,  it  repeals  the  act  of  1885» 
fixing  the  time  for  holding  the  circuit  court  in  Cleveland  county,  unless  tlie 
later  act  is  unconstitutional.    Parker  v.  Sanders,  46  Ark.  229.    It  would  fol- 
low, then,  that  no  provision  has  been  made  for  holding  a  circuit  court  in  the 
Eastern  district  of  Cleveland  county,  and  the  petitioner  has  been  deprived  of 
his  constitutional  right  to  a  sp-^edy  trial  by  a  jury  of  the  county  in  which  the 
crime  was  committed,  (Const.  1874,  art.  2,  §  10;)  for  the  act  does  not  author- 
ize a  transfer  of  causes  now  pending  in  Cleveland  circuit  court  to  the  West- 
ern district,  except  upon  a  petition  for  change  of  venue,  but  expressly  pro- 
vides (section  11)  that  they  shall  remain  for  adjudication,  and  be  tried  at 
Toledo. 

So  sacred  is  this  right  of  speedy  trial  that,  under  certain  circumstances,  tlie 
failure  of  the  state,  for  three  terms,  to  bring  the  accused  to  trial,  entitles  him 
to  a  discharge.  Mansf.  Dig.  §§  2191-2194;  Stewart  v.  StaU,  13  Ark.  720. 
What  then  shall  be  said  of  a  statute  which  practically  abolishes  or  discontiur 
ues,  for  one  half  of  a  county,  the  only  court  which  can  try  felonies?  It  is  a 
suspension  for  an  indefinite  period  of  the  administration  of  justice.  No  grand 
juries  can  be  impaneled  to  inquire  of  offenses  committed  in  Cleveland  county 
east  of  the  Saline  river,  and  no  person  now  under  indictment  for  offenses- 
committed  in  any  part  of  Cleveland  county  can  be  brought  to  trial.  This  i» 
such  a  denial  of  justice  as  to  render  the  act  inoperative  and  void.  The  un- 
constitutionality of  a  law  does  not  depend  so  much  upon  the  intention  of  the 
legislature  as  upon  the  effect  of  the  law.  The  act  also  provides  for  separate 
county  and  probate  courts  to  be  held  in  the  two  districts,  and  virtually  erects 
two  counties  under  the  name  of  districts,  requiring  all  of  their  financial  af- 
fairs to  be  kept  distinct.  Of  these  provisions  we  are  not  called  upon  in  thin 
case  to  express  any  opinion.  However,  in  order  to  prevent  future  complica- 
tions, we  have  no  hesitation  in  saying  that,  in  our  judgment,  the  act  is  indi- 
visible, and  cannot  take  effect,  even  in  part.  Its  purpose  is  to  accomplish  a 
single  object, — ^the  establishment  of  two  judicial  districts  in  one  county;  and* 
that  purpose  having  failed  in  respect  to  the  circuit  court,  the  whole  act  neces^ 
sarily  faUs  to  the  ground.  The  provision  for  separate  circuit  courts  is  so  in- 
terwoven with  the  remainder  of  the  act  that  it  cannot  be  presumed  the  legis- 
lature would  have  enacted  one  portion  without  the  other.  Cooley,  Const.  Lim. 
♦177  et  seq.;  Bittle  v.  Stuart,  84  Ark.  224. 

The  circuit  court  for  the  county  of  Cleveland  will  be  held  at  the  place  and 
time  designated  by  law,  without  regard  to  the  supposed  act  of  April  4,  1887. 
There  is,  oonsequently,  no  impediment  to  the  petitioner's  trial.    AfiBrmed. 
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May  v.  Iyi£,  Adm'r. 
(Supreme  Oourt  of  Texas.    May  31,  1887.) 

1.  Vbntx>b  and  Vbitobb— Action  fob  Pbiob— Dkfewsb— Plbadiwo. 

A  vendee  of  land  in  poasession  under  a  general  warranty  deed  sought  to  avoid 
the  payment  of  the  purchase  money  on  the  ground  of  failure  of  title,  alleging  that 
his  vendor  was  a  mailed  man  when  he  acquired  the  land,  and  that  his  wile  bad 
died,  leaving  children,  be'^ore  the  sale,  ffe/d  insufficient;  that  he  should  have  al- 
leged that  the  premises  were  community  real  estate,  and  stated  the  amount,  char- 
acter, and  present  condition  of  all  the  com  m  unity  property  of  the  grantor  and  his 
wife,  in  order  to  show  the  children's  interest. 

2.  Saiiio— DcrBOT  or  TrrLB^KvowLCDOB  of  Vcitdbb. 

A  vendee  who  purchases  under  a  general  warranty  of  title,  having  knowledge,  at  the 
time  of  his  purcnase,  of  a  defect  in  such  title,  cannot  resist  the  paymentofthe  i)ur- 
chase  money  on  the  ground  of  that  defect,  even  though  the  vendor  have  contracted 
to  furnish  hlro  a  perfect  title. 

Appeal  froin  Montagne  county. 

C  L.  Poit&r  and  Bugeley  c§  Huff,  for  appellant.  Stephens ,  MaUoek  d^  Her- 
bertf  for  appellee. 

Stayton,  J.  Appellee,  as  administrator  of  the  estate  of  John  Ivie,  de- 
ceased, brought  this  action  to  recover  on  notes  given  to  the  latter  by  Compton 
to  secure  the  purchase  money  for  a  tract  of  land,  and  to  foreclose  the  lieti  on 
the  land.  John  Ivie  sold  the  land  to  Compton,  and  executed  to  him  a  deed 
with  general  warranty,  reserving,  in  the  face  of  the  deed,  a  lien.  Compton  and 
wife  conveyed  the  land  to  May  by  a  deed  with  general  warranty,  the  latter  as- 
suming the  payment  of  the  notes  sued  on.  As  a  defense,  May  alleged  that 
John  Ivie  was  a  married  man  at  the  time  he  acquired  title  to  the  land,  and  that 
his  wife  died,  leaving  children,  prior  to  the  time  the  land  was  sold  to  Comp. 
ton.  The  answer  further  alleges  that  there  was  no  administration  on  the  es* 
tate  of  Mrs.  Ivie  by  the  husband  as  survivor  or  otherwise,  but  that  Compton 
knew  the  condition  of  the  title  at  the  time  he  bought,  as  did  May  at  the  time 
he  bought  from  Compton;  and,  to  avoid  the  effect  of  these  facts,  the  answer 
alleges  that,  at  the  time  Compton  bought,  his  vendor  "promised  said  Compton 
that  he  [said  intestate]  would  apply  to  the  propi'r  court,  and  have  such  orders 
and  decrees  entered  up  as  were  necessary  to  ratify  and  confirm  said  sale,"  of 
all  of  which  May  alleges  he  had  knowledge,  and  that  he  relied  upon  it  ait  the 
time  he  l)ought'from  C«  mpton.  These  matters  are  all  relied  upon  to  show 
failure  of  title  to  one-half  of  the  land.  The  court  sustained  a  demurrer  to  this- 
part  of  the  answer,  and  this  is  assigned  as  error. 

There  is  no  clear  averment  that  the  land  was  community  property »  which 
would  seem  to  be  a  proper  averment  in  a  case  in  which  one  in  possession  un-» 
der  a  deed  with  general  warranty  seeks  to  avoid  the  payment  of  a  note  givea 
for  thr*  purchase  money  of  land  on  the  ground  of  failure  of  title.  The  land 
may  have  been  the  separate  estate  of  John  Ivie,  though  bought  during  mar- 
riage,  and  such  a  defendant  ought  not  to  rely  upon  the  presumption  of  a  fact 
which  he  does  not  allege  to  be  true.  If,  however  the  land  wsis  community 
property,  and  this  had  been  alleged,  still  the  court  did  not  err  in  sustaining: 
the  demurrer. 

Th  is  case  is  very  similar  in  its  facts  to  the  case  of  Brock  v.  Soufhioiek,  10  Tex.. 
65,  in  which  it  was  held  that  one  who  purchases  through  a  deed  with  general 
warranty  of  title,  having  knowledge  of  a  defect  in  the  title  at  the  time  of  pur- 
chase, cannot  resist  the  payment  of  the  purchase  money  on  the  ground  of  the 
defect  in  the  title  of  which  he  had  knowledge.  In  that  case,  as  in  this,  it  was 
alleged  that  the  vendor  had  contracted  through  another  to  procure  for  the 
vendt^e  a  perfect  title.  The  case  of  Cooper  v.  Singleton,  19  Tex.  262,  was 
also  very  similar  in  its  facts  to  the  case  before  us,  but  in  that  c^ise  this  court 
asserted  the  same  rule  as  in  Brock  y.Sotithwick;  and,  in  considering  thesuf- 
v.4s.w.no.l0 — 41 
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fldency  of  the  answer  so  far  as  it  set  up  title  in  the  heirs  to  community  prop- 
erty which  had  been  sold  by  the  father  after  the  death  of  the  mother,  this 
court  said:  ''There  has  been  no  administration  on  the  estate  of  Mrs.  Crisp,  as 
is  averred,  and  in  a  limited  sense  it  is  true  that  her  heirs  are  entitled  to  one- 
half  of  the  land.  But  their  interest  may  be  subject  to  great  modifications, 
and  may  be  altogether  excluded.  They  are  entitled  only  to  the  half  of  such 
portion  of  the  common  property  as  may  remain  after  the  payment  of  the  debts 
of  the  community.  There  may  be  also  a  large  community  property  in  addi- 
tion to  the  land  in  controversy.  It  such  be  the  fact,  the  portion  of  the  heirs 
of  the  wife  may  be  satisfied  out  of  the  other  assets;  and  this,  being  assigned 
to  the  vendor  as  his  share  of  the  common  property,  would  inure  to  the  benefit 
of  his  vendee,  the  defendant.  The  plea  should  have  averred  the  condition  of 
the  community  estate." 

This  rule  is  a  reasonable  one  in  this  class  of  cases;  and,  had  the  appellant 
and  his  immediate  vendor  not  had  notice  of  the  defect  in  the  title  which  he 
now  attempts  to  set  up,  the  demurrer  would  have  been  properly  sustained  for 
the  want  of  foil  averments  of  the  amount,  character,  and  condition  of  the 
community  estate  owned  by  John  Ivie  and  his  wife. 

There  is  no  error  in  the  Judgment,  and  it  will  be  affirmed. 


ToRRsrr  and  others  v.  Mabtin. 
{SupreTM  Court  of  Texas.    June  10,  1887.) 

1.  Teravcy  nr  Common— Lisn  fob  iMPBoyBMEirre— Pubghabb  with  Noticb. 

The  appellee  and  one  Lewis  leased  several  sections  of  land  contiguous  to  certain 
tracts  owned  by  them,  and  inclosed  and  used  in  common  all  said  lands.  Appellee, 
at  the  request  of  Lewis,  paid  all  the  rent  of  the  leased  lands  and  the  expense  of 
fendng.  With  the  consent  of  the  appellee.  Lewis  sold  his  interest  to  William 
Torrey,  who  contracted  to  pay  to  the  appellee  such  sum  as  was  due  him  from  Lewis 
on  account  of  the  matters  aforesaid,  and  who  gave  his  note  for  an  amount  which 
included  said  sum.  Torrey  subsequently  conveyed  his  interest  to  his  wife.  Reld, 
that  appellee  is  entitled  to  a  lien  on  said  leased  lands  for  the  money  expended  in 
making  improvements  thereon  for  and  at  the  request  of  his  co-tenant,  and  that 
such  lien  binds  the  land  in  the  hands  of  Mrs.  Torrey  because  she  had  notice  of  the 
terms  of  the  contract  between  her  husband  and  Lewis.' 

2.  AppBAir-OBJBCTioir  WOT  Raisbo  Bblow— Costs. 

A  Judgment  for  costs  will  not  be  reversed  on  account  of  its  being  too  large,  when 
the  question  is  raised  for  the  firat  time  in  the  supreme  court. 

Appeal  from  district  court,  Taylor  county. 

BenUey  <&  Bowyer^  for  appellant.    T.  A,  Kirkland,  for  appellee. 

Stayton,  J.  The  appellee  and  N.  C.  Lewis,  each  owning  about  1,000  acres 
of  land,  leased  several  sections  of  contiguous  lands  for  the  term  of  10  years, 
and,  in  pursuance  of  their  understanding  at  the  time  the  lease  was  secured, 
they  inclosed  all  the  land  and  used  it  in  common.  Lewis  being  unable  to  pay 
the  rent  for  the  first  year,  which  embraced  practically  a  commission  to  the 
agent  of  the  lessor,  requested  the  appellee  to  pay  It,  and  he  did  so.  Expenses 
were  also  incurred  in  fencing  the  land,  which  consisted  in  labor  and  material, 
all  of  which  was  paid  for  by  the  appellee  at  the  request  of  Lewis,  who  promised 
to  repay  the  sums  so  expended,  stating  at  the  same  time  that  the  appellee 
could  hold  the  pasture  as  a  security  for  this.  They  used  the  pasture  in  com- 
mon for  some  time,  after  which  Lewis  sold  his  interest  in  it  to  William  Torrey, 
the  husband  of  Jane  G.  Torrey.  This  was  done  with  the  consent  of  the  appel- 
lee; and,  as  a  part  of  the  consideration  which  Torrey  was  to  pay  to  Lewis,  he 
assumed  to  pay  to  the  appellee  such  sum  as  was  due  to  him  by  Lewis  on  ac- 
count of  the  matters  to  which  we  have  before  referred.    At  the  time  the 

^See  Annely  v.  De  Saussure,  (S.  C.)  2  8.  £.  Rep.  6;  Sutton  v.  Sutton^.  C.)  1  S.  E. 
Xep.  24;  Carver  v.  Coffman.  (Ind.)  10  N.  E.  Rep.  667.  ^.^.^.^^^  by  GoOglc 
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sale  by  Lewis  to  Torrey  was  consummated,  the  latter  required  a  statement  of 
the  items  which  made  up  the  indebtedness  of  Lewis  to  Martin  to  be  exhibited, 
which  was  done,  and  thereupon  he  executed  a  note  to  Martin  for  the  sum  due 
from  Lewis  to  the  latter.  The  statement  made  by  Martin  embraced  the  mat- 
ters to  which  we  have  already  referred  and  some  others.  The  written  agree- 
ment on  which  Torrey  acquired  the  interest  of  Lewis  contained  the  following 
clause:  "That  he  [Torrey]  will  assume  and  payoff  all  the  indebtedness  of 
the  party  of  the  first  part  "[Lewis]  now  due  and  owing,  or  which  may  have 
been  due  and  owing,  on  the  said  above-mentioned  partition  fence,  and  on  said 
lease,  promptly  and  without  fail."  After  Lewis  conveyed  to  Torrey,  the 
latter  conveyed  to  his  wife  in  consideration  of  a  credit  of  $4,000  which  he 
received  on  a  debt  due  by  him  to  her  and,  as  appears  from  some  of  the  evi- 
dence, on  the  further  consideration  that  his  wife  would  assume  and  pay  what 
was  due  to  Lewis  on  the  sale  made  to  her  husband.  This  action  was  brought 
by  Martin  against  Torrey  and  his  wife  on  the  note  executed  to  him  by  Torrey 
on  account  of  expenditures  made  in  improving  the  property  while  it  was  held 
in  common  by  Martin  and  Lewis,  and  to  foreclose  a  lien  which  he  claimed  on 
the  leased  property.  A  judgment  was  rendered  in  his  favor  against  William 
Torrey  for  the  fuU  amount  of  the  note  executed  by  him,  and  a  Qen  established 
and  ordered  to  be  enforced  against  the  leased  lands  in  the  hands  of  Mrs.  Torrey 
in  so  far  only  as  the  sums  advanced  by  Martin,  as  before  stated,  and  for  the 
purposes  before  stated,  formed  a  part  of  the  consideration  of  the  note  sued 
upon.  -The  note  executed  by  Torrey  to  Martin  only  embraced  one-half  of  the 
sum  expended  by  the  latter  at  the  request  of  Lewis. 

It  is  urged  that  tl)e  cost  of  improvements  made  on  the  lands  owned  by 
Lewis  and  Martin,  as  well  as  on  the  lands  which  they  had  leased,  is  embraced 
In  the  note  sued  upon,  and  that  there  can  be  no  lien  on  lands  leased  on  account 
of  improvements,  in  effect,  made  by  Martin  on  lands  owned  by  himself  and 
Lewis,  though  such  lands  may  have  been  used  in  common  by  them,  as  were 
the  leased  lands.  If  the  fact  were  as  assumed,  the  legal  proposition  asserted 
would  evidently  be  correct,  at  least  in  so  far  as  Martin  seelcs  to  assert  a  lien 
wliich  one  tenant  in  common  has  on  account  of  permanent  and  necessary  im- 
provements made  on  the  common  property;  for  it  would  seem  that  for  expend- 
itures made  by  Martin  on  the  land  of  himself  or  Lewis  at  the  request  of  the 
latter  no  lien  would  exist  unless  created  by  contract  of  the  parties.  We  can- 
not ascertain,  however,  from  the  record  that  the  appellee  is  seeking  to  enforce 
a  lien  on  account  of  improvements  made  on  lands  other  than  the  leased  lands 
which  Martin  and  Lewis  held  as  tenants  in  common.  If  one  co-tenant  re- 
quests another  to  make  an  expenditure  of  money  in  placing  improvements  on 
the  common  estate,  he  is  responsible  to  such  co-owner  for  his  proportion  of 
money  so  expended,  and  a  lien  will  exist  on  his  share  of  the  estate  to  secure 
it,  which  binds  the  property  in  his  hands,  or  in  the  hands  of  his  grantees  with 
notice.  Preem.  CkvTenancy,  262;  3  Pom.  Eq.  1240;  Story,  Eq.  1234-1237.^ 
There  can  be  no  doubt  that  William  Torrey  knew  of  the  facts  which  gave* 
Martin  a  lien  on  the  land  at  the  time  he  bought  from  Lewis;  and  he  obli- 
gated himself,  by  the  express  promise  made  the  basis  of  this  suit,  to  pay  the 
debt  which  the  lien  secures. 

Mrs.  Torrey  is  affected  with  notice  of  the  same  facts;  for  the  recitals  in  the 
contract  between  her  husband  and  Levrls,  through  which  she  must  deraign 
her  own  title,  are  sufficient  to  put  her  upon  inquiry,  which,  if  pursued,  would 
have  led  to  full  knowledge  of  every  fact  which  gives  life  to  the  lien,  and,  be- 
ing so  affected  with  notice,  it  is  unnecessary  to  inquire  whether  the  circum- 
stances of  her  purchase  would  entitle  her  to  be  classed  as  a  purchaser  for  a 
vJEtluable  consideration.  It  may  be  true  that  the  appellee  holds  even  a  vend- 
or's lien ;  for  the  note  sued  upon  was  given  to  secure  to  Lewis  a  part  of  the 
purchase  money  which  Torrey  agreed  to  pay  for  the  land,  and  the  fact  that  he 
gave  the  note  to  Martin  instead  of  Lewis»  his  vendor,  would  not  affect  that 
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question.  Pinehain  v.  Collard,  18  Tex.  835;  Wynn  v.  Flannegan,  25  Tex. 
778;  Ellis  v.  Singletary,  45  Tex.  36;  Irvin  v.  Gamer,  60  Tex.  54;  Robert- 
son V.  Qmrin,  Id.  817.  It  has  been  held  that  on  a  sale  of  leasehold  premises 
the  vendor's  lien  existed.  BUiot  v.  Edwards,  8  Bos.  &  P.  184.  But  tills 
case  does  not  require  that  this  question  shall  be  passed  upon. 

We  find  nothing  in  the  record  sufficient  to  justify  the  holding  that  the  ap- 
pellee at  any  time  waived  or  intended  to  waive  his  lien.  The  Judgment 
against  Mrs.  Torrey  for  costs  is  broader  than  should  have  been  entered;  but 
this  was  not  called  to  the  attention  of  the  court  below,  and  its  correction 
asked;  and  it  has  several  times  been  held,  when  this  has  not  been  done,  that 
a  judgment  will  not  be  reversed  when  the  question  is  raised  for  the  first  time 
in  this  court. 

The  district  court,  even  under  the  judgment  entered,  may  so  adjust  the 
matter  of  costs  as  to  impose  on  each  defendant  only  such  costs  as  they  ought 
to  pay.  The  judgment  against  each  defendant  for  costs  is  general.  We  find 
no  error  in  the  proceedings  of  the  court  below  for  which  its  judgment  ought 
to  be  reversed,  and  it  will  be  affirmed. 


Lewis  and  another  v.  Johnson,  Jr. 

(Supreme  Court  of  Tezag.    June  10, 1887.) 

DsxD— Fatlubk  to  Rioobd— Validitt  as  to  Criditobs. 

Under  Pasch.  Dig.  Tex.  art.  4088,  which  declares  void  as  to  creditors  all  convey* 
ances  of  lands  anless  they  are  lodged  witli  the  clerk  of  the  county  court,  to  be  re- 
corded, an  assignment  of  two  land  certificates,  which  operates  as  an  equitable  trans- 
fer of  the  lands  located  ander  them,  is  void  as  against  a  judgment  creditor  withoot 
actual  notice,  when  such  assignment  was  never  recorded  in  the  county  in  which 
the  lauds  are  situated,  but  was  filed  in  the  general  land-office. 

Appeal  from  district  court,  Uvalde  county. 

Simpson  c§  James,  for  appellants.  Baker,  Archer  df  Clarke,  for  appellee. 

Statton,  J.  This  action  was  brought  by  the  appellee  to  recover  an  undi- 
vided one-half  of  two  sections  of  land  located  and  patented  by  virtue  of  two 
land  certificates,  which  P.  T.  &  M.  Y.  Adams,  who  were  partners  doing  a 
land  and  cattle  business,  owned  and  located  in  1875.  After  the  lands  were  lo- 
cated, surveyed,  and  the  field-notes  returned  to  the  general  land-office,  on  March 
1, 1876,  P.  T.  &  M.  V.  Adams,  by  a  written  conveyance,  duly  acknowledged,, 
transferred  the  certificates  to  W.  G.  Adams,  to  whom  the  land  was  patented 
in  the  year  1880,  and  by  conveyances  through  him  the  appellants  deraign  title. 
The  conveyance  of  the  certificates  to  W.  C.  Adams  was  never  recorded  in  the 
county  in  which  the  lands  are  situated,  but  it  was  filed  in  the  general  land- 
office  soon  after  it  was  executed.  On  April  6, 1^77,  George  S.  Joimson,  St.,. 
brought  an  action  against  P.  T.  Adams,  on  a  demand  for  money,  in  which  he 
'caused  a  writ  of  attachment  to  be  levied  on  an  undivided  half  of  the  two  tracts 
of  land.  Judgment  was  rendered  in  his  favor  in  that  action,  and  the  land  at* 
tached  was  directed  to  be  sold;  which  was  done  on  June  3,  1879,  when  the 
appellee  became  the  purchaser.  The  action  in  favor  of  Qeorge  S.  Johnson,. 
Sr.,  who  was  the  father  of  Oeorge  S.  Johnson,  Jr.,  was  instituted  by  the  lat- 
ter as  the  attorney  for  the  former,  under  an  agreement  that  he  should  have 
one-half  of  what  he  might  recover  from  P.  T.  Adams. 

When  Oeorge  S.  Johnson,  Jr.,  bought  the  lands  at  sheriff's  sale,  he  paid  the 
costs  of  suit,  and  credited  the  amount  of  his  bid  on  the  judgment;  but  after- 
wards the  matter  was  adjusted  between  himself  and  his  father,  he  retaining^ 
whatever  interest  in  the  lands  the  sheriff's  deed  conveyed  to  him.  Neither 
George  S.  Johnson,  Jr.,  nor  his  father  had  any  notice  that  the  land  certificates- 
had  been  conveyed  to  W.  G.  Adams  at  the  time  the  facts  transpired  through 
which  the  former  claims  the  land,  unless  the  filing  of  the  transfer  in  the  gen* 
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eral  land-office  affected  them  with  notice.  It  is  claimed  by  the  appellants  that 
this  was  the  effect  of  that  fact 

It  is  well  settled  "that  contracts  in  writing  concerning  land,  to  have  effect 
against  innocent  purchasers  and  creditors,  must  be  proved  and  recorded ;  so 
must  a  contract  wliich  is  to  affect  or  pass  an  interest  in  land  after  its  loca- 
tion." Simpson  v.  CTiapman,  45  Tex.  bQ6.  The  sale  of  the  certificates,  after 
location,  operated  as  an  equitable  transfer  of  the  lands  located  under  them. 
The  declaration  of  the  statute  is  that  "all  bargains,  sales,  and  other  convey- 
ances whatever,  of  any  lands,  tenements,  and  hereditaments,  *  *  *  which 
shall  be  hereafter  made  and  executed,  shall  be  void  as  to  all  creditors  and 
subsequent  purchasers  for  valuable  consideration,  without  notice,  unless  they 
shall  be  acknowledged,  or  proved  and  lodged  with  the  clerk,  to  be  recorded  ac- 
cording to  the  directions  of  this  act."    Fasch.  IMg.  art.  4988. 

The  statute  nowhere  makes  the  filing  in  the  general  land^offlce  of  the  trans- 
fer of  a  land  certificate,  or  of  land,  to  have  the  same  effect  as  registration  in 
the  proper  county,  and,  in  the  absence  of  a  statute  giving  such  effect  to  the 
filing  of  such  a  paper  in  the  general  land-office,  such  effect  cannot  be  given  to 
it.  To  meet  such  a  case,  and  to  give  persons  who  have  filed  in  the  general 
land-office  any  deed  or  other  paper  affecting  title  to  land  a  means  by  which 
such  papers  may  be  placed  on  record  in  the  county  in  which  the  land  is  situ- 
ated, the  law  provides  that  copies  of  such  deeds  or  other  conveyances  may  be 
recorded.    Pasch.  Dig.  art  4984;  Rev.  St.  art.  4380. 

Neither  the  appellee  nor  his  fttther  having  notice  of  the  transfer  to  W.  0. 
Adams  at  the  time  the  facts  transpired  on  which  the  appellee  bases  his  right, 
he  is  protected  through  the  right  which  his  father  had  as  a  creditor,  had  he 
not  been  entitled  to  protection  as  a  purchaser  for  value.  €hraee  v.  Wilder  45 
Tex.  522;  Linn  v.  Le  Compte,  47  Tex.  441. 

No  question  is  made  as  to  the  extent  of  the  interest  which  P.  Y.  Adams  at 
one  time  had  in  the  land,  nor  as  to  the  existence  of  equities  growing  out  of 
the  partnership  between  him  and  M.  Y.  Adams  which  might  have  affected  the 
rights  of  the  parties.  The  sole  claims  of  the  appellants  on  this  appeal  are  that 
the  appellee  had  notice  of  the  conveyance  to  W.  0.  Adams,  ftom  the  fact  that 
it  was  filed  in  the  general  land-office,  and  that  he  is  not  entitled  to  protection 
as  a  bonaflde  purchaser;  and,  as  neither  of  these  can  be  sustained*  the  Judg- 
ment of  the  district  court  will  be  affirmed.    It  is  so  ordered. 


Newton  v.  Calhoun  and  Wife. 

{Supreme  Ootui  of  Texat,    June  10,  1887.) 

HomBTBAD—ABANDOFMnvT— Renting. 

Evidence  that  the  appellees  had  for  a  long  time  occupied  three  lots  as  a  honie- 
stead;  that,  with  a  desire  to  sell,  they  temporarily  rented  the  houses  on  one  of  said 
lots,  but  continued  to  use  the  lot  for  home  purposes ;  and  that  the  intention  to  sell 
had  been  subseouently  abandoned,— justifies  the  finding  that  such  renting  was  not 
inconsistent  witli  the  uses  for  which  the  homestead  is  protected,  and  that  said  lot 
continued  to  be  part  of  the  homestead  of  the  family.  > 

Appeal  from  district  court,  Tiavis  county. 

Osceola  Archer ^  for  appellant.    Sheeks  i&  87heeks,  for  appellees. 

Statton,  J.    That  the  property  in  controversy  was  the  homestead  of  the 
appellees  for  many  years  prior  to  the  time  they  improved  the  lot  on  which  the- 
house  stands  in  which  they  actually  resided  at  the  time  this  cause  was  tried, 

'As  to  what  constitutes  an  abandonment  of  a  homestead,  see  McElroy  ▼.  Magoffin, 
(Tex.)  4  S.  W.  Rep.  647;  Reece  v.  Renfro,  Id.  645;  Gates  v.  Steele,  (Ark.)  4  8.  W.  Hep. 
63,  and  note;  iwaes  v.  Gross,  (Mo.)  3  S.  W.  Rep.  840;  Sanders  v.  Sheran,  (Tex.)  2  S. 
W.  Rep.  804;  Honaker  v.  Cecil,  (Ky.)  1  S.  W. Rep.  394,  and  note;  Newman  v.  Franklin, 
(Iowa,)  28  N.  W.  Rep.  681.  and  note;  Tipton  v.  MarUn,  (Cal.)  12  Pac.  Rep.  244. 
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cannot  be  denied;  for  with  their  family  they  actually  lived  in  the  house,  and 
used  the  lot,  and  those  contiguous  to  it,  for  the  purposes  of  a  home.  It  was 
a  question  of  fact  for  the  determination  of  the  court  below  whether  the  use 
which  the  appellees  had  made  of  lot  5,  since  they  have  actually  resided  on  lot  7, 
was  such  as  to  clearly  indicate  an  intention  no  more  to  use  lot  5  for  the  pur^ 
poses  of  a  home,  and  whether  in  fact  lot  5  had  not  at  all  times  been  to  some 
extent  used  for  the  purposes  of  a  home.  The  simple  fact  that  the  houses  on 
lot  5  had  been  rented,  was  not  sufficient  to  divest  that  lot  of  its  homestead 
character.  The  necessities  of  the  family  may  have  been  such  as  to  induce  its 
head  temporarily  to  rent  to  others  the  bouses  on  lot  5  without  any  intention 
permanently  to  use  it  only  for  the  purpose  of  renting.  Without  disregarding 
the  evidence  in  the  case,  the  court  below  may  have  come  to  the  conclusion 
that  this  was  true,  and  from  his  findings  we  infec  did  so.  The  constitution 
guards  the  homestead  from  loss  by  a  mere  temporary  renting.  If  buildings 
not  adapted  to  the  purposes  of  a  home  had  been  erected  on  lot  5,  and  such 
disposition  made  of  them  and  the  lot  as  was  inconsistent  with  a  continued  in- 
tention again  to  use  the  lot  for  the  purposes  of  a  home*  a  different  case  would 
be  presented. 

Lots  5,  6,  and  7  were  for  a  long  time  evidently  the  homestead  of  the  fam* 
ily,  and  before  either  of  them,  while  they  continue  under  one  common  owner- 
ship, will  cease  to  be  a  part  of  it,  it  must  be  applied  to  a  use  inconsistent  with 
the  uses  for  which  the  homestead  is  protected;  to  uses  which  clearly  show  an 
intention  no  longer  to  use  it  for  the  purposes  of  a  home.  The  court  below  was 
Justified  in  holding  that  no  such  use  was  made  of  the  lot;  that  there  was  no 
intention  to  abandon  it  as  a  part  of  the  home  and  to  rent  it  permanently; 
that  it  was  in  fact  and  in  law  a  part  of  the  homestead  of  the  family.  There 
was  evidence,  slight  though  it  may  have  been,  from  which  the  court  was  au- 
thorized to  find  that,  whUe  the  houses  on  the  lot  were  rented  to  others*  the 
lot  was  more  or  less  used  all  the  time  by  the  appellees  and  their  family  for 
home  purposes.  That  the  appellants  may  at  one  time  have  thought  of  selling 
the  lot  would  have  but  slight  bearing  on  the  question  of  abandonment.  They 
might  desire  to  sell  the  three  lots,  but,  unless  they  did  so,  this  desire  could 
not  affect  the  homestead  right  so  long  as  they  continued  to  use  them  for  the 
purposes  of  a  home;  and  if,  with  a  desire  to  sell  it,  they  temporarily  rented 
it,  intending  to  return  to  it  if  they  could  not  make  a  sale  to  suit  them,  then 
the  temporary  renting  would  not  affect  their  homestead  right.  It  appears^ 
however,  from  the  evidence,  that  the  intention  to  sell  lot  5  had  been  relin- 
quished. The  court  below,  no  doubt,  gave  to  the  evidence  of  a  desire,  at  one 
time,  to  sell  lot  5,  such  weight  as  he  thought  it  entitled  to;  and  gave  no 
weight,  in  disposing  of  the  case,  to  the  fact  that  the  lot  was  the  separate 
property  of  William  Calhoun. 

The  sole  ground  on  which  there  can  be  any  pretense  that  the  judgment  is 
erroneous  is  that  the  evidence  required  a  different  finding  by  the  court;  but» 
after  a  careful  examination  of  all  the  evidence,  we  are  not  prepared  to  say 
that  it  so  preponderated  in  favor  of  the  proposition  asserted  by  the  appeUant 
as  to  Justify  this  court  on  that  ground  to  set  the  finding  aside;  nor  that  it  did 
not  justify  the  finding  made  by  the  court  below.  The  Judgment  will  there- 
fore be  affirmed. 


Baiikeb  v.  Torrey  and  others. 

(Supreme  Court  of  Texat,    June  24,  1887.) 

School  Lahdb— Paymkkt  of  Intsbbbt. 

Udder  the  Texas  act  of  April  12,  1883,  which  allowed  actual  settlers  to  purchase 
certain  school  lands  upon  payment  of  one-thirtieth  of  the  purchase  money,  and  one 
year's  interest,  at  the  time  of  purchase,  such  payment  of  interest  is  in  full  dis- 
charge of  all  interest  claim,  or  claim  for  use  orsuch  land,  for  one^ear  from  the 
date  of  such  payment.  ^.g.^.^^^  ^^  GoOglC 
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2.  COHSTITUTIONAI*  LaW— PUBLiC  LaNDS— BXTBNfllOH   OF  TiMX. 

A  statute  which  extends  the  time  limited  for  the  payment  of  interest  on  the  pur- 
chase price  of  school  lands  is  not  retroactive,  within  the  meaning  of  the  constitu- 
tional inhibition  of  statutes  of  that  character. 

3.  School  Lands— Extension  or  Timb— Constitdtional  Law. 

A  statute  which  extends  for  five  months  the  time  limited  for  the  payment  of  in- 
terest on  the  purchase  price  of  school  lands  does  not  relieve  the  purchasers  from 
any  liability,  and  is  not  in  conflict  with  article  7,  {  4,  of  the  Texas  constitution, 
which  declares  that  the  legislature  **  shall  have  no  power  to  grant  any  relief*  to 
purchasers  of  lands  set  apart  to  the  public  school  fund. 

Appeal  from  circuit  court,  Jones  county. 

CTuts,  I.  Bvans,  for  appellant.    BenUey  dt  Bowyer,  for  appellee. 

Stayton,  J.  This  suit  is  one  in  which  the  appellant,  to  be  entitled  to  the 
relief  which  he  seeks,  must  show  that  he  has  the  superior  right  to  the  land 
which  is  the  subject  of  controversy;  hence,  although  he  seeks  equitable  re- 
lief, it  is  essentially  an  action  to  try  title.  Such  being  the  character  of  the 
suit,  the  pleadings  were  such  as  rendered  any  proper  evidence  to  show  the 
title  of  either  party  admissible. 

J.  B.  Lewis,  being  an  actual  settler  in  good  faith  on  the  land  prior  to  January 
1, 1883,  on  December  29, 1883,  made  an  application  to  purchase  the  section  of 
which  that  in  controversy  is  a  part,  in  accordance  with  the  provisions  of  the 
fifth  section  of  the  act  of  April  12. 1883,  (Gen.  Laws,  p.  85;)  and,  on  January 
30th  foUowing,  he  paid  one-thirtieth  of  the  purchase  money,  and  one  year's 
interest.  On  May  9, 1885,  Lewis  conveyed  the  south  half  of  the  section  to 
Jane  G.  Torrey.  At  some  time  subsequent  to  the  first  day  of  August,  1885, 
Lewis  not  having  made  any  further  payment  of  interest,  the  secretary  of  the 
state  land  board  entered  on  the  account  kept  by  him  with  Lewis  a  declaration 
that  the  land  was  forfeited  on  account  of  the  failure  of  Lewis  to  pay  interest 
for  the  year  1884;  *and  on  February  16, 1886,  he  certified  to  the  commissioner 
of  the  general  land-ofiKce  that  the  land  had  been  forfeited,  and  the  account  of 
Lewis  canceled.  After  this,  the  section  of  land  was  again  placed  on  the  mar- 
ket, under  the  provisions  of  the  act  of  April  12,  1883,  and  the  regulations  of 
the  state  land  board.  On  June  22,  1886,  the  appellant  made  application  to 
purchase  the  south  half  of  the  section,  and  on  July  10, 1886,  the  land  was 
awarded  to  him,  on  his  application,  at  two  dollars  per  annum,  and  he  at  once 
paid  one-thirtieth  part  of  the  purchase  money.  On  March  5,  1886,  the  appel- 
lees tendered  the  sum  due  as  interest  for  one  year  on  the  entire  unpaid  pur- 
chase money  for  the  whole  section,  and  this  was  refused,  on  the  ground  that 
the  right  of  Lewis  or  his  vendee  had  been  forfeited,  and  his  contract  to  pur- 
chase canceled. 

The  court  below  held  that  the  payment  of  interest  made  by  Lewis  at  the 
time  he  purchased  was  in  full  of  all  interest  due  prior  to  January,  1885,  and 
it  is  urged  that  this  was  erroneous.  The  purchase  by  Lewis  was  under  the 
provisions  of  the  fifth  section  of  the  act  of  April  12,  1883,  which  permitted 
actual  settlers  to  purchase  school  lands  which  had  been  appraised  under  the 
first  and  second  sections  of  the  act  of  April  6, 18B1,  at  the  price  fixed  by  that 
appraisement;  and  such  purchasers  were  required  to  make  a  payment  of  one- 
thirtieth  of  the  purchase  money,  and  one  year's  interest,  at  the  time  of  purchase. 
Such  purchasers  were  also  required  to  pay  interest  at  the  rate  of  8  per  cent, 
per  annum,  us  provided  by  the  act  of  April  6,  1881,  Instead  of  5  per  cent.,  as 
required  of  other  purchasers  under  the  act  of  April  12,  1883. 

After  making  some  other  provisions  not  material  to  notice,  the  act  last  named 
declares  that  "such  purchasers  shall,  in  all  other  respects,  conform  to  the  pro- 
visions of  this  act;  provided,  however,  that  any  such  person,  desiring  to  pur- 
chase any  of  said  lands  so  appraised,  shall,  within  six  months  from  the  time 
this  act  takes  effect,  file  in  the  general  land-office  his  application  t$)  purchpe 
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said  land,  describing  it,  and  on  payment  of  one-thirtieth  of  the  purchase  money, 
and  one  year's  interest,"  etc. 

As  before  said,  Lewis  paid  one-thirtieth  of  the  purchase  money,  and  inter- 
est for  one  year  at  the  rate  of  8  per  cent,  per  annum  on  that  unpaid  at  the 
time  of  his  purcliase.  There  is  nothing  in  the  act  to  evidence  an  intention 
that  such  a  purchaser  should  pay  anytliing  for  tlie  use  of  the  land  prior  to  the 
time  of  his  purchase.  It  required  "one  year's  interest*'  to  be  paid  at  the  time 
of  the  purchase,  and  the  statute  declared  that  "interest  is  the  compensation 
allowed  by  law,  or  fixed  by  the  parties  to  a  contract,  for  the  use,  forbearance, 
or  detention  of  money."    Bev.  8t.  art.  2972. 

The  relation  of  debtor  and  creditor  must  in  some  way  be  created  before  any 
one  can  be  entitled  to  interest,  for,  until  this  is  so,  one  cannot  be  said  to  use 
or  detain  money  for  wliich  another  is  entitled  to  compensation,  or  that  there 
is  forbearance  on  the  part  of  one  to  receive  from  another  money  to  which  he  is 
entitled.  The  payment  of  interest  may  be  required  at  the  time  the  debtor  is 
Arst  permitted  to  use  or  detain  the  money  of  the  creditor,  at  fixed  periods  be- 
fore maturity  of  the  debt  or  at  maturity;  and  the  right  to  interest  will  con- 
tinue to  exist  after  maturity  of  the  debt,  so  long  as  the  creditor,  by  forbear- 
ance, permits  the  money  to  remain  unpaid. 

Actual  settlers  have  always  been  bound  by  the  laws  of  this  state;  and  the 
act  of  April  12, 1888,  continuing  the  same  policy  that  had  been  before  pursued, 
gave  to  such  persons  a  preference  right  to  buy,  which  continued  for  six 
months  after  the  passage  of  the  act.  No  instance  can  be  found  in  the  legis- 
lation of  this  state  in  which  the  actual  settler  has  been  required  to  compensate 
the  state  for  tlie  use  of  public  lands  before  the  time  he  became  the  purchaser; 
and  it  is  not  to  be  presumed  that  it  was  the  intention  of  the  act  of  April  12, 
1883,  to  reverse  this  policy,  and  to  require  such  persons  to  pay  for  the  use  of 
land  prior  to  purchase,  from  the  simple  fact  that  one  year's  interest  was  re- 
quired to  be  paid  at  the  time  of  the  purchase.  If  the  intehtion  had  been  to 
require  compensation  for  the  use  of  the  land  prior  to  purchase,  in  the  nature 
of  rent,  it  would  have  been  easy  to  say  so,  and  that  such  intention  existed  can- 
not be  presumed  ftom  the  sole  fact  that  one  year's  interest  was  required  to  be 
paid  in  advance. 

The  act  of  April  12,  1888,  provided  for  leasing  lands  for  stock  and  ranch 
purposes,  and  left  the  manner  of  the  payment  of  rent  to  be  regulated  by 
the  land  board.  The  act  of  April  1, 1887,  also  provides  for  the  lease  of  public 
lands,  and  requires  that  "the  lessee  shall  pay  an  annual  rental  of  four  cents 
an  acre  for  all  pasture  lands  leased,  which  rental  shall  be  paid  each  year  in 
advance."    Gen.  Laws,  p.  87. 

The  legislature  must  be  presumed  to  have  understood  tlie  meaning  of  words 
used  in  laws  enacted  by  it,  and  especially  so  when  a  word  or  words  used  had 
been  expreesly  defined  by  statute.  When  the  word  "interest"  was  used, 
there  being  nothing  in  the  context  to  evidence  a  contrary  intention,  it  must 
be  presumed  that  the  legislature  intended  it  to  have  the  meaning  which  gen- 
eral usage  as  well  as  the  statutory  definition  gives,  and  not  that  it  meant  rent 
or  compensation  for  the  use  of  land  before  the  date  of  purchase,  or  a  part  of 
the  principal  of  the  purchase  money. 

Under  the  theory  of  the  appellant  it  would  be  necessary  for  Lewis  or  his 
vendee  to  pay  interest  for  31  years  on  a  debt  which  could  not  possibly  exist 
for  a  period  longer  than  30  years.  The  payment  of  interest  by  all  such  pur- 
chasers as  Lewis,  except  for  the  first  year,  was  regulated  by  the  ninth  section 
of  the  act  of  April  12, 1883,  which  provided  that  in  terest  should  be  payable  on  or 
before  the  first  day  of  March  of  each  year.  The  interest  year  would  be  com- 
puted from  the  date  of  the  purchase,  whether  the  interest  was  paid  in  advance 
or  not;  but  the  interest  for  any  given  year  was  not  required  to  be  ptild  until 
March  1,  of  each  year,  although  the  interest  year  miglit  expii-e  before  that 
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time.  The  court  below  correctly  held  that  the  payment  of  interest  for  one 
year  at  the  time  the  purdiase  was  made,  satisfied  all  claim  for  interest  for  one 
year  from  that  date,  and  that  the  declaration  of  forfeiture  on  account  of  the 
non-payment  of  other  interest  prior  to  March  1,  1886,  was  unauthorized. 

The  second  payment  of  interest  was  due  at  the  end  of  the  second  year,  com* 
puted  from  the  date  of  purdiase;  but,  under  the  act  of  April  12,  1888,  Lewis 
or  his  vendee  had  until  the  first  day  of  March,  1886,  to  pay  it.  Before  that 
time  arrived,  the  legislature,  through  the  act  of  February  16,  1885,  provided 
that  "if  the  payment  of  annual  instalments  of  interest  be  made  by  the  first 
day  of  August  succeeding  the  first  day  of  March,  when  the  same  became  due, 
then  no  forfeiture  shall  result  or  be  taken  for  such  delay  in  such  payments." 
Gen.  Laws,  1885,  p.  14.  If  this  legislation  be  not  forbidden  by  the  constitu- 
tion, it  is  evident  that  no  ground  of  forfeiture  existed;  for  the  interest  due 
on  March  1,  1886,  was  tendered  on  the  fifth  of  that  month. 

it  is  contended  that  the  act  of  February  16,  1885,  in  so  far  as  we  have 
quoted  it,  is  violative  of  that  provision  of  the  constitution  which  forbids  re- 
troactive legislation;  and  also  of  section  4,  art.  7,  which  declares  that  ^'the 
legislature  shall  have  no  power  to  grant  any  relief  to  purchasers'*  of  lands  set 
apart  to  the  public  free  school  fund.  It  is  evident  that  the  law  is  not  forbid- 
den by  section  16,  art.  1,  of  the  constitution,  and  we  are  not  prepared  to  say 
that  it  is  in  violation  of  section  4,  art.  7.  A  statute  which  would,  if  given 
effect,  free  the  purchaser  from  obligation  to  comply  with  his  contract  to  pay 
principal  or  interest,  would  doubtless  violate  the  section  of  the  constitution 
last  referred  to.  Such,  however,  is  not  the  effect  of  that  part  of  the  act  of 
February  16»  1885,  which  we  have  quoted. 

Notwithstanding  that  statute,  the  obligation  of  the  purchaser  to  pay  both 
principal  and  interest  in  strict  accordance  with  his  contract,  and  tlie  law 
under  which  it  was  made,  continued;  and  the  state,  like  any  other  creditor, 
oould  enforce  all  rights  and  claims  which  would  ordinarily  legally  grow  out 
of  the  fact  that  the  interest  was  not  paid  on  the  very  day  it  became  due  and 
payable.  The  statute  did  not  release  the  purchaser  from  any  obligation  aris- 
ing from  the  contract  or  its  breach.  The  effect  of  the  statute  was,  while 
leaving  the  purchaser  fully  bound,  to  suspend  the  right  which  the  state  had 
to  cancel  the  contract,  and  thus  to  forfeit  the  right  of  the  purchaser  to  have 
the  executory  contr>»ct  carried  out,  if  the  annual  interest  was  not  paid  on  or 
before  the  first  day  of  March.  The  forfeiture  of  the  right  to  have  the  land 
would  necessarily  free  the  purchaser  from  obligation  to  pay  for  it. 

Cases  may  arise  in  which  it  would  be,  in  a  popular  sense,  a  relief  to  a  pur- 
chaser to  have  his  contract  canceled,  as  when  lands  contracted  for  are  not 
worth,  and  would  not  sell  for,  as  much  as  the  balance  due  under  the  con- 
tract; and  in  such  cases  it  oould  not  be  said  that  tlie  state,  by  suspending  for 
a  time  its  rights  to  forfeit,  had  given  relief  to  purchasers.  In  times  of  great 
financial  depression,  or  in  cases  of  public  calamity,  affecting  a  part  or  the 
whole  of  the  state,  purchasers  of  school  lands  may  be  unable  promptly  to  pay 
annual  interest;  and  in  such  cases  it  may  be  to  the  interest  of  the  state  and 
of  the  school  fund  to  suspend  for  a  time  the  right  to  forfeit  school  lands  on 
account  of  the  failure  of  purchasers  to  pay  interest  on  the  day  it  becomes  due; 
and,  if  the  legislature  does  so,  we  are  not  prepared  to  say  that  its  act  is  vio- 
lative of  the  coastitntion. 

In  the  case  before  us  no  forfeiture  had  accrued  when  the  act  was  passed, 
and,  relying  on  its  validity,  the  purchaser,  recognizing  the  fact  that  the  law 
did  not  relieve  him  from  obligation  to  pay  the  interest  on  the  first  day  of 
March,  tendered  the  payment  on  the  fifth  of  that  month.  The  rule  is  that  a 
law  will  not  be  declared  unconstitutional  unless  it  is  dearly  so,  and  in  cases 
of  doubt  it  will  be  held  valid.  The  opinion  of  the  legislature  of  its  constitu- 
tional power  is  entitled  to  great  weight;  and,  if  it  had  not  clearly  the  power 
to  suspend  for  a  time  the  right  of  the  state  to  forfeit  the  right  of  purchasers 
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of  school  lands,  the  question  is,  to  say  the  least,  a  matter  of  such  doubt  as  to 
render  it  Improper  for  this  court  to  declare  its  act  unconstitutional. 

The  interest  was  tendered  before  the  time  expired  within  which,  under  the- 
act,  the  interest  was  required  to  be  paid,  and  we  are  of  the  opinion  that  the- 
land  was  not  subject  to  resale  at  the  time  the  appellant  attempted  to  purchase 
it.  Proof  of  tender  made  on  March  5,  1886,  was  admissible  under  the  plead- 
ings. 

We  find  no  error  in  the  judgment  of  the  court  below,  and  it  will  be  af- 
firmed. 


Gould  v.  Ctty  of  Paris. 

{Supreme  Oowt  cf  Terns,    Jnne  21. 1887.) 

1.  Municipal  Cobporations— Bonds— Limitatioit  of  Fund  for  Patmbnt. 

Ordinanco  No.  45  of  the  city  council  of  Paris  authorised  th«  issue  of  certain  bonds- 
and  coupons  in  payment  of  a  balance  due  fi^om  the  citj  on  account  of  the  purchaso- 
of  a  steam  fire-engine,  provided  that  payment  of  pnncipal  and  interest  on  said 
bonds  should  be  made  dv  means  of  an  annual  tax  of  one-tenth  of  1  per  cent,  on  the- 
assessed  value  of  the  city's  taxable  property,  and  further  provided  that  no  part  of  the 
current  expense  fund  should  be  used  for  such  payment,  and  an  acceptance  of  the- 
bonds  by  tne  company,  to  whom  tbey  were  issued,  was  to  be  oonstrued  as  a  consent 
to  these  provisions.  In  an  action  against  the  citv  to  enforce  payment  of  certain  of 
said  coupons,  brought  by  the  holder,  who  bad  them  fi'om  the  company  aforesaid, 
held  that,  as  the  bonds  state  upon  their  face  that  they  were  issued  under  said  ordi- 
nance, holders  of  them  are  bound  by  the  provisions  of  said  ordinance  relating  to- 
the  payment  of  the  bonds. 

2.  Same— Bonds— Li KiTATioN  of  Taxing  Powxr. 

Rev.  St.  Tex.  art.  420,  (re-enacting  the  act  of  March  16, 1876,  {  76,)  which  allows 
cities  to  borrow  money  for  the  purpose  of  discharging  their  accrued  indebtedness, 
and  erecting  hospitals,  city  half,  water-works,  etc.,  and  which  was  the  law  at  the 
time  the  contract  in  question  was  made,  is  limited  by  section  9  of  article  8  of  the 
constitution,  which  provides  that  "the  state  tax  on  property  •  *  •  shall  never 
exceed  60  cents  on  the  100  dollars  valuation,  and  no  county,  city,  or  town  shall 
levy  more  than  one-half  of  said  state  tax,  *  •  •  except  as  in  this  constitution 
otherwise  provided.''  The  only  exception  to  this  limitation  of  the  tax  to  be  levied 
by  cities  relates  to  those  of  over  10,000  inhabitants;  but  as  }jlaintifr,  who  is  seeking- 
to  coerce  the  city  into  the  exercise  of  its  taxing  power,  which  it  can  possess  only 
through  the  organic  or  statute  law  of  the  state,  and  on  whom,  consequently,  the 
burden  rests  of  showing  that  this  p^ower  has  been  granted,  has  failed  to  show  that 
Paris  contained  more  than  10,000  inhabitants,  he  cannot  claim  for  it  powers  spe- 
cially granted  to  cities  of  that  size,  which  are  not  conferred  upon  those  of  less  popu- 
lation. Consequently,  the  legislature,  at  the  time  said  contract  was  made,  having 
already  levied  a  tax  of  one-fourth  of  1  per  cent  for  current  expenses,  the  city 
council  of  Paris  had  no  power  to  levy  the  tax  for  the  payment  of^said  bonds  and 
coupons:  the  contract  itself  was  for  that  reason  void,  and  the  city  is  not  liable  for 
the  payment  of  said  bonds  and  coupons. 

8.  Limitation  of  Actions— Implied  CJontract. 

The  tire-engine  for  the  payment  of  which  the  bonds  and  coupons  in  question 
were  issued,  was  obtained  in  1877.  The  right  of  action  on  an  implied  contract  U> 
pay  for  it  was  barred  by  the  statute  of  limitations  of  Texas  at  the  expiration  of  tw» 
vf^-*^.  Consequently  an  action  to  enfore  such  contract  could  not  be  maintained  in 
1883. 

4.  Municipal  Corporations— Bonds— Invalidity. 

In  such  action,  plaintiff's  claim  being  void,  he  is  not  entitled  to  the  balance  re- 
maining of  the  tax  alread  v  collected  under  said  act,  because  the  money  was  paid 
to  the  city,  to  be  paid  to  the  plaintiff  only  on  condition  that  he  bad  a  valid  cuUm 
against  the  city. 

Appeal  from  district  court,  Lamar  county. 

Hate  dk  Scott,  for  appellant.    Mdxey,  Lightfoot  d  Benton,  for  appellee. 

Willie,  G.  J.  The  city  of  Paris  purchased  of  the  Silsbee  Manufacturinff 
Oonipany  a  steam  fire-engine,  hose-cart,  and  hose  for  $6,625;  paying  •l.OOO 
of  the  amount  in  a  fire-extinguisher,  $1,125  in  cash  furnished  by  the  citizens  of 
Baris,  and  for  the  remainder  executing  18  bonds,  each  for  $250,  dated  February 
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10, 1877,  due  10  years  after  date,  with  8  per  cent,  interest  payable  annually.  To 
these  were  attached  coupons  covering  the  interest  accruing  upon  the  bonds^ 
This  suit  was  brought  to^-ecover  the  amount  of  some  of  the  matured  coupons* 
There  was  an  alternative  prayer  for  the  value  of  the  property  sold  to  the  city 
in  case  the  plaintiff  was  held  not  entitled  to  recover  upon  the  coupons.  Tho 
suit  was  by  Qould,>who  claimed  to  have  purchased  the  bonds  from  the  party 
to  whom  they  were  issued.  The  bonds  recited  the  purpose  for  which  they 
were  issued,  and  also  that  they  were  authorized  by  ordinance  Ko.  45  of  the 
city  council  of  Paris.  This  ordinance  authorized  the  execution  and  delivery 
of  the  bonds  and  coupons  in  discharge  of  the  balance  due  from  the  city  upon 
the  purchase;  and  further  provided  for  an  annual  tax  of  one»tenth  of  1  per 
cent  on  the  assessed  value  of  the  city's  taxable  property  for  the  purpose  of 
payiM  the  principal  and  interest  of  said  bonds.  It  was  also  a  special  provis- 
ion ofthe  ordinance  that  no  part  of  the  current  expense  fund,  nor  any  part  of 
the  interest  and  sinking  fund  provided  for  the  payment  of  the  principal  and 
interest  on  the  old  debt,  should  be  used  or  held  responsible  for  the  bonds  and 
coupons  issued  under  the  ordinance;  and  an  acceptance  of  the  bonds  by  the 
company's  agent  was  to  be  construed  as  a  consent  to  this  provision.  The  dty,. 
in  defense,  claimed  that  there  was  no  power  under  the  constitution  and  laws 
to  issue  the  bonds,  and  that  limitation  barred  the  daim  for  the  value  of  the 
property  purchased.  The  city  also  relied  upon  the  provision  of  the  ordinance 
that  no  part  of  the  current  expense  fund  should  be  used  to  pay  the  bonds,  and 
that  of  this  the  appellant  had  notice,  and  prayed  that  the  bonds  be  brought 
into  court  and  canceled.  Other  defenses  were  set  up,  and  the  plaintiff  filed 
exceptions  to  the  various  pleas  of  the  defendant,  all  of  which  were  overruled. 
These  it  will  not  be  necessary  to  recite. 

It  was  proved  that  the  city  had  for  three  years  collected  the  one-tenth  of  1 
per  cent,  authorized  by  the  ordinance,  and  had  applied  it  to  the  payment  of 
the  coupona  and  2  per  cent,  sinking  fund  on  the  bonds,  till  enjoined  by  the 
district  court,  and  that  about  6800  of  the  amount  thus  collected  was  still  in 
the  treasury.  It  was  shown,  too,  that  the  indebtedness  of  the  city  at  the  date 
of  the  bonds  and  ordinance  did  not  amount  to  6  per  cent,  of  the  taxable  prop- 
erty of  the  city.  The  cause  was  submitted  to  the  district  judge,  who  held 
that  the  city  had  no  power  to  create  the  debt  or  issue  the  bonds,  and  that  the 
plaintiff  could  not  recover  either  upon  the  bonds,  or  the  value  of  the  engine; 
but  as  the  city  having  assessed  and  collected  taxes  to  pay  the  bonds,  and  9800 
still  remaining  in  the  treasury,  which  had  been  voluntarily  paid  by  the  tax* 
payers,  the  city  should  be  held  a  trustee  for  plaintiff  tor  that  sum.  Judgment 
was  rendered  for  plaintiff  for  the  1^00,  and  canceling  the  bonds  and  coupons 
still  in  the  hands  of  the  plaintiff,  and  the  latter  has  appealed  to  this  court. 

The  purchase  of  the  engine,  the  passage  of  the  ordinance,  and  the  execu- 
tion of  the  bonds  were  contemporaneous  acts,  all  occurring  on  the  tenth  of 
April,  1877.  They  were  parts  of  the  same  transaction,  and  must  be  con- 
rtrued  together  in  arriving  at  the  rights  and  obligations  of  the  parties  to  the 
contract.  The  city  purchased  the  engine,  paying  part  of  the  purchase  money 
in  cash  or  its  equivalent,  and  executing  its  coupon  bonds  for  the  balance. 
According  to  the  terms  of  the  ordinance  these  bonds  were  to  discharge  the 
balance,  and  they  were  to  be  paid  by  the  annual  levy  of  an  ad  valorem  tax 
of  one-tenth  of  1  per  cent,  on  the  taxable  property  of  the  city.  No  part  of 
the  current  expense  fund  was  to  be  used  in  their  payment.  The  Silsbee 
Manufacturing  Company  accepted  the  bonds  in  discharge  of  the  balance  due 
it,  and  hence  became  bound  to  look  to  the  levy  of  this  particular  tax  for  the 
payment  of  the  bonds,  and  the  indebtedness  represented  by  them,  and  agreed 
that  no  part  of  the  current  expense  fund  should  'be  used  in  payment  of  them* 
These  were  the  features  of  the  contract  important  to  a  decision  of  this  case* 
The  recitation  in  the  bonds  that  they  were  issued  in  pursuance  of  the  ordi- 
nance, which  was  described  by  number,  date,  and  caption,  and  open  to  the 
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inspection  of  the  world,  put  every  one  dealing  in  these  bonds  upon  full  notice 
of  the  ordinance  by  virtue  of  which  they  were  issued.  Hence  the  plaintiff, 
as  well  as  the  Silsbee  Manufacturing  Company,  must  be  treated  as  agreeing 
to  take  the  bonds  in  discharge  of  the  indebtedness,  and  not  to  look  to  the 
current  expense  fund  for  their  payment.  It  is  a  principle  of  law,  sustained 
by  the  highest  authority,  that  when  a  municipal  corporation  contracts  a  debt 
to  be  paid  by  taxation,  if  it  has  not  the  power  to  levy  the  tax,  the  debt  cannot 
be  enforced  against  it.  "The  right  to  contract  must  be  limited  by  the  right 
to  tax;  aqd  if,  in  the  given  case,  no  tax  can  lawfully  be  levied  to  pay  the 
debt,  the  contract  itself  is  void  for  want  of  authority  to  make  it.  *  *  * 
The  validity  of  a  contract  which  can  only  be  enforced  by  a  resort  to  taxation 
depends  on  the  power  to  levy  the  tax  for  that  purpose. "  Loan  AM*n  v.  Topeka, 
20  Wall.  660.  As  the  present  debt  was  to  be  paid  by  a  resort  to  taxation, 
and  the  levy  was  not  to  be  of  taxes  devoted  to  the  payment  of  current  ex- 
penses, the  vital  question  is,  did  the  city  of  Paris  have  the  power  to  levy  any 
other  character  of  tax  for  the  purpose  of  paying  these  bonds  and  coupons,  or 
the  debt  which  they  represented? 

Article  420  of  our  Revised  Statutes,  which  is  but  a  re-enactment  of  section 
76  of  the  act  of  March  15,  1875,  allows  cities  to  appropriate  so  much  of  their 
revalues,  no  matter  from  what  source  derived,  as  may  be  necessary  for  the 
purpose  of  retiring  and  discharging  tlieir  accrued  indebtedness,  and  for  the 
purpose  of  improving  the  public  markets  and  streets,  erecting  and  conducting 
•city  hospitals,  city  hall,  water-works,  etc.,  as  they  may  from  time  to  time 
deem  expedient.  It  also  allows  them,  in  furtherance  of  these  objects,  to  bor» 
row  money  and  issue  coupon  bonds  of  the  city  therefor,  provided  that  the 
Aggregate  amount  of  the  bonds  issued  shall  at  uo  time  exceed  6  per  cent  of 
the  value  of  the  property  within  the  city  subject  to  <id  txdorem  tax.  The  act 
of  1875  was  in  force  when  our  present  constitution  took  effect,  and  remained 
in  force  thereafter,  and  at  the  time  this  contract  was  made,  except  in  so  far 
its  it  was  repugnant  to  the  constitution.  Cten.  Prov.  §  48.  Admitting, 
therefore,  that  the  language  of  the  above  section  authorized  the  imposition  of 
A  tax  to  pay  a  debt  contracted  by  a  city  for  a  fire-engine,  the  authority  con- 
ferred was  effectual  on  February  10,  1877,  only  in  the  event  that  it  was  not 
in  contravention  of  the  then  existing  constitution. 

In  testing  this  question,  we  have  only  to  examine  such  provisions  of  our 
constitution  as  are  applicable  to  cities  of  10,000  inhabitants  or  less;  for, 
although  there  was  no  proof  as  to  the  population  of  Paris  on  the  tenth  of  Feb- 
ruary, 1877,  yet,  as  the  plaintiff  was  seeking  to  coeix^e  the  city  into  the  exer- 
cise of  a  power  which  it  can  possess  only  through  the  organic  or  statute  law 
of  the  state,  the  burden  was  upon  him  to  show  that  this  power  had  been 
granted.  If  granted  to  some  cities,  and  not  to  others,  it  was  in  the  necessary 
line  of  his  proof  to  show  that  Paris  was  of  the  class  thus  favored  by  the  state* 
Having  failed  to  show  that  Paris  contained  more  than  10,000  inhabitants, 
he  cannot  ckiim  for  it  any  powers  s|)ecially  granted  to  cities  of  that  size  which 
are  not  conferred  upon  cities  of  less  population.  In  our  view,  two  sections 
only  of  our  state  constitution  have  any  bearing  upon  the  question  before  us. 
One  of  these  is  section  4,  art.  11.  and  reads  as  follows:  "Cities  and  towns  hav- 
ing a  population  of  ten  thousand  inhabitants  or  less  may  be  chartered  alone 
by  genei-al  law.  They  may  levy,  assess,  and  collect  an  annual  tax  to  defray 
the  current  expenses  of  their  local  government,  but  such  tax  shall  never  ex- 
ceed, for  any  one  year,  one-fourth  of  one  per  cent.,  and  shall  be  collectible 
only  in  current  money.  And  all  license  and  occupation  tax  levied,  and  all 
fines,  forfeitures,  penalties,  and  other  dues  accruing  to  cities  and  towns,  shall 
be  collectible  only  in  curren^  money."  The  other  is  section  9,  art.  8;  and.  as 
it  existed  when  the  present  contract  was  made,  reads  as  follows:  ''The  state 
tax  on  property,  exclusive  of  the  tax  necessary  to  pay  the  public  debt,  shall 
never  exceed  fifty  cents  on  the  one  hundred  dollars  valuation;  and  no  county. 
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city,  or  town  shall  levy  more  thRii  one^half  of  said  state  tax  except  for  the 
payment  of  debts  already  incurred;  and  for  the  erection  of  public  buildings 
not  to  exceed  fifty  cents  on  the  one  hundred  dollars  in  any  one  year,  and  ex- 
cept as  in  this  constitution  otherwise  provided.  ** 

The  first  of  these  sections  contains  a  grant  of  power  to  levy  taxes,  to  a 
specified  extent,  I'ora  particular  purpose;  and,  if  it  stood  alone,  might  be  con- 
strued not  to  prohibit  taxation  for  otiier  objects  if  authorized  by  tlie  leglslar 
ture.  But  the  otlier  section  is  clearly  prohibitive,  and  fixes  the  maximum  of 
ad  valorem  taxation,  whether  levied  by  cities,  counties,  or  towns,  at  one-half 
of  the  state  tax,  with  certain  exceptions.  The  only  exception  named  in  the 
section  itself  is  the  tax  for  the  erection  of  public  buildings.  If  there  be  other 
exceptions,  they  are  to  be  ascertained  by  reference  to  other  porMons  of  the 
constitution.  The  only  section  claimed  as  making  an  exception  to  the  gen- 
eral rule  laid  down  in  section  9,  art.  8,  is  the  above-recited  section  4  of  the 
eleventh  article  of  the  constitution.  But  this  cannot,  in  a  case  where  the  state 
has  levied  50  cents  on  the  9100,  be  said  to  fix  a  maximum  different  from  that 
prescribed  in  the  other  section.  Hence,  in  such  a  case,  it  cannot  be  said  to 
be  an  exception  so  far  as  the  maximum  per  cent,  of  taxation  is  concerned. 
If  the  state  levies  less  than  50  cents  on  the  hundred  dollars,  then  doubt- 
less a  city  of  10,000  inhabitants  or  less  could  still  levy  on&-foiii*th  of  one  per 
cent,  by  virtue  of  article  11»  S  4.  A  different  maximum  would  be  prescribed, 
and  the  special  grant  of  the  U»t-named  section  would  prove  an  exception  to 
the  general  grant  contained  in  the  other*    Lufkin  v.  QalvesUm^  68  Tex.  487. 

In  the  case  just  cited  it  was  held  that  the  city  of  Galveston,  containing,  as  it 
did.  over  10,000  inhabitants,  oonld,  by  authority  of  the  legislature,  levy  a  tax 
of  106  cents  on  the  hundred  dollars;  that  amount  being  allowed  by  the  special 
authority  given  in  article  11,  §  5,  Const.  Article  8,  §  9,  was  held  to  be  the 
general  rule  as  to  taxation  which  would  govern  in  all  cases  where  there  were 
no  exceptions  prescribed ;  and,  a  different  maximum  being  prescribed  for  cities 
of  over  10,000  inhabitants,  they  were  entitled  to  tax  up  to  that  maximum.  The 
converse  of  this  proposition  is  also  true,  that,  when  the  limit  is  the  same,  the 
one  clause  is  no  exception  to  the  other;  and  this  is  the  case  so  far  as  the  smaller 
class  of  cities  is  concei-ned.  The  limitation  to  one-half  the  state  tax  applies 
to  such  taxes  as  are  levied  for  city  purposes,  which  would  include  current 
expenses.  Beading  the  two  sections  together,  a  city  of  the  smaller  class  could 
levy  one-fourth  of  1  per  cent,  for  current  expenses  alone,  but  could  not  go 
beyond  that  amount  for  any  and  all  corporate  purposes,  saving  those  made 
the  subject  of  special  exceptions  by  the  constitution  itself.  In  other  words, 
the  constitution  said  that  these  smaller  cities  might  levy  25  cents  on  the  hun- 
dred dollars  for  current  expenses:  but,  when  they  have  done  so,  they  have 
reached  the  limit  beyond  which  they  are  prohibited  to  go,  and  they  shall  levy 
no  other  tax  except  for  the  other  purposes  mentioned  in  the  constitution.  If 
the  state  should  levy  less  than  50  cents  on  the  hundred  dollars,  and  their  limit 
should  thereby  be  reduced  to  less  than  25  cents  on  the  hundred  dollars,  they 
may  still  impose  that  amount  of  tax  for  current  expenses.  Should  they  not 
need  so  large  a  tax  for  their  current  expenses,  they  might  levy  a  smaller 
amount,  and  also  another  tax  for  other  corporate  purposes,  provided  the  two 
togKher  did  not  exceed  the  one-half  of  the  state  tax,  or  25  cents  on  the  hun- 
dred dollars.  Thus  stood  the  constitution  and  the  statute  law  at  the  time  the 
present  contract  was  made  and  the  bonds  issued.  The  legislature  had  not  at 
that  time  the  power  to  authorize  the  city  of  Paris  to  levy  the  proposed  tax 
when  she  had  already  levied  one-fourth  of  1  per  cent,  for  current  expenses. 
The  constitution  forbidding  it,  the  legislative  act  granting  the  power  must  be 
construed  inapplicable  to  tlie  city  of  Paris  in  its  then  condition.  The  city 
having  no  power  to  levy  the  tax  for  the  payment  of  the  bonds,  or  the  indebt- 
edness for  which  they  were  given,  the  contract  itself  was  void,  and  the  court 
below  did  not  err  in  its  oonclusiona  upon  this  question.  / 

gitized  by  * 
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It  is  unnecessary  for  us  to  determiDe  whether  the  plaintiff  oould  recover,  in 
■a  proper  case,  upon  an  implied  contract  to  pay  for  the  engine.  The  contract 
implied  from  one  person's  obtaining  the  property  of  another  without  compen- 
sation is  that  he  will  pay  for  it  immediately.  The  law  implies  nothing  as  to 
payment  at  a  future  date.  That  must  arise  upon  express  contract,  or  some 
•cause  of  dealing  between  the  parties,  or  like  circumstances.  This  engine  was 
obtained  by  the  city  on  the  tenth  of  February,  1877.  The  right  of  action 
upon  the  implied  contract  was  barred  at  the  expiration  of  two  years  from  that 
time.  This  suit  was  commenced  in  1883,  nearly  six  years  thereafter.  The 
statute  of  limitations  was  pleaded  by  demurrer;  the  other  facts  appearing  in 
the  petition,  and  the  case,  upon  the  law  and  facts,  was  submitted  to  the 
judge.  He  could  not  have  found  otherwise  than  for  the  defendant  upon  this 
issue  in  the  state  of  the  pleadings. 

We  think,  however,  that  the  court  erred  in  rendering  judgment  against  the 
«ity  for  the  4^300  produced  by  the  unlawful  tax,  and  remaining  undisposed  of 
in  the  treasury.  This  money  was  collected  to  pay  a  supposed  debt,  and  was 
paid  to  the  city  in  trust  that  it  would  be  paid  over  to  the  plaintiff  only  in  the 
-event  that  he  held  a  valid  claim  against  it.  Otherwise  Its  collection  would 
-doubtless  have  been  resisted.  If,  therefore,  the  city  held  it  in  trust  for  the 
plaintiff,  this  trust  was  accompanied  with  the  conditions  stated.  This  suit 
having  developed  the  fact  that  the  debt  did  not  exist,  the  city  could  not  pay 
the  money  over  to  the  plaintiff  without  a  violation  of  this  condition;  and  it 
follows,  of  course,  that  he  could  not  have  a  judgment  for  its  recovery. 

For  tills  error  the  judgment  will  be  so  reformed  as  to  deny  a  recovery  of  the 
amount  decreed  in  favor  of  the  appellant,  and  in  all  other  respects  it  will  be 
Affirmed. 

Gaines,  J.,  did  not  sit  in  the  cause. 


PARAI4EE  «.  State. 

{Supreme  Court  of  Arhamoi.    lAdiy  28,  1887.) 

D18OBDBBLT  House— Pbobtitutes—Obdinawck  Fobbiddino  Pbesence  withih  Town. 
A  iDunicipal  corporation  cannot  pnnish,  as  a  criminal  offense,  the  return  to  the 
town  or  city  of  a  prostitate.    The  mere  presence  within  the  town  limits  of  an  ob* 
jectiunable  person  is  not  a  crime.    BueU  v.  State,  45  Ark.  SS6,  followed. 

Appeal  from  circuit  court,  Ouachita  county. 

B.  W.  JohnsoTh  for  appellant.    Dan  W.  Jones^  Atty.  Gen.,  for  appellee. 

CooKRiLL,  C.  J.  The  town  ordinance  imder  which  the  appellant  was  con- 
victed is  not  brought  upon  the  record.  There  is  no  bill  of  exceptions.  It  is 
disclosed,  however,  that  the  appellant  was  tried  upon  the  charge  of  "return- 
ing to  the  town  of  Camden,  being  a  prostitute;"  and  the  finding  of  facte,  as 
aet  out  in  the  judgment,  is  as  follows,  viz. :  **That  on  or  about  the  twentieth 
•day  of  May,  1886,  in  the  said  town  of  Camden,  county  of  Ouachita,  state  of 
Arkansas,  the  defendant,  Boxie  Faralee,  did  return  to  the  town  of  Camden, 
being  a  prostitute,  which  was  in  direct  and  open  violation  of  the  ordinance 
of  said  town."    Upon  this  finding  a  fine  was  adjudged  against  her. 

The  statute  authorizes  the  punishment,  under  municipal  ordinances,  of 
lewd  and  lascivious  behavior  in  the  streets  or  other  public  places,  and  the 
suppression  of  indecent  and  disorderly  conduct;  but  the  appellant  was  not 
found  guilty  of  any  of  the  offenses  enumerated  in  the  statute,  nor  was  she  ac- 
cused of  any  overt  acts.  The  power  to  suppress  bawdy  and  assignation  houses 
is  also  conferred  upon  municipalities,  and  this  may  be  effected  by  prohibiting 
the  keeping  of  such  places,  by  forbidding  the  renting  of  premises  for  such 
purposes,  by  forbidding  lewd  women  to  reside  therein,  and  by  other  like  pro- 
hibitions.   But  there  is  no  power  vested  in  the  Camden  town  couneU  to  make 
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Boxie  Paralee'8  mere  presence  in  the  town  limits  a  crime,  whatever  her  char- 
acter for  chastity  may  be.  That  was,  in  effect,  what  was  decided  in  Buell 
V.  State^  45  Ark.  836.  The  charge  against  the  appellant  is  not  an  offense 
punishable  bj  a  municipal  corporation,  and  the  judgment  is  reversed,  and 
4;he  cause  remanded. 


Bannon  «.  Statb. 
(Supreme  Court  of  Arkantaa.    May  28,  1887.) 

COKBTITCnoWAIi  LaW— ClA88  LbOIBLATIOH— RaILKOAD  CoMPANIBS  — SkCTIOKB  8  AKD  21, 

CoMffT.  Ark.  1874— Acrr  Febbuabt  3, 1875. 

The  act  of  Arkansas  of  February  3, 1875,  (Mansf.  Dig.  i  5545,)  provides :  "  If  any 
section  boss  or  master,  hand,  or  other  person  employed  by  any  railroad  company 
owning  and  operating  any  railroad  in  this  state,  or  any  other  person  connected  witn 
any  railroad  in  this  state,  shall  be  canght  mutilating,  disfigunng,  burning,  hauling 
off,  or  burying  any  dead  carcass  that  shall  be  killed  on  any  railroad  in  this  state, 
without  first  notifying  at  least  two  citizens  of  the  neighborhood,  whose  duty  it 
shall  be  to  take  and  preserve  all  marks,  flesh  or  ear  or  otherwise,  or  value  of  such 
animal,  brute,  swine,  or  other  stock,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
be  fined,  etc."  JTe/d,  that  the  power  of  the  legislature  to  enact  such  a  statute  is 
found  in  the  general  control  which  the  state  has  reserved  over  all  agencies  for  the 
public  jBafety  and  protection,  and  to  guard  properly  the  rights  of  other  persons,  and 
that  it  is  not  class  legislation,  nor  repugnant  to  sections  3  and  21,  art.  2,  Const.  1874, 
guarantying  the  equality  of  all  persons  oefore  the  law. 

Appeal  from  circuit  court,  Sharp  county. 

Newman  Brh  and  Caruth  cfr  Srbt  for  appellant  Dan.  W.  Jones,  Atty. 
•Gen.,  for  appellee. 

CocKRiLL,  0.  J.  The  appellant  was  convicted,  and  a  fine  of  $25  was  as- 
Jiessed  against  him,  for  a  violation  of  the  following  provision  of  the  statute: 

'*If  any  section  boss  or  master,  hand,  or  other  person  employed  by  any 
railroad  company  owning  and  operating  any  railroad  in  this  state,  or  any  other 
person  connected  with  any  railroad  in  this  state,  shall  be  caught  mutilat- 
ing, disfiguring,  burning,  hauling  off,  or  burying  any  dead  carcass  that  shall 
be  killed  on  any  railroad  in  this  state,  without  first  notifying  at  least  two 
•citizens  of  the  neighborhood,  whose  duty  it  shall  be  to  take  and  preserve  all 
marks,  flesh,  or  ear  or  otherwise,  or  value  of  such  animal,  brute,  swine,  or 
'Other  stock,  shall  be  deemed  guilty  of  a  misdemeanor,  and  be  fined  in  any 
sum  not  less  than  $25,  nor  more  than  $500,  for  such  offense."  Mansf.  Dig. 
§5545. 

The  appellant  was  a  section  boss  in  the  employ  of  the  Kansas  City,  Spring- 
field &  Memphis  Kailroad  Company,  and  was  charged  with  hauling  off  and 
1t)uming  stock  that  had  been  killed  by  the  company's  trains,  without  first 
noti^ng  citizens  of  the  neighborhood.  His  motion  for  a  new  trial  does  not 
•question  the  adequacy  of  the  testimony  to  sustain  the  verdict  against  him, 
■and  he  has  not  challenged  here  the  correctness  of  the  court's  charge  to  the 
Jury.  The  question  pressed  for  consideration  is  the  constitutionality  of  the 
provision  of  the  statute  under  which  the  conviction  was  had. 

It  is  argued  that  the  section  is  special  legislation,  discriminating  against 
the  employes  of  railroads,  and  that  it  is  therefore  repugnant  to  the  guaranty 
of  the  constitution  that  the  equality  of  all  persons  before  the  law  shall  re- 
main inviolate,  and  is  not  "the  law  of  the  land,"  within  the  meaning  of 
the  bill  of  rights.  Const.  1874,  art.  2,  §§  3,  21.  The  provision  is  taken 
from  the  act  of  February  8,  1875,  requiring  railroad  companies  to  pay  for 
"damages  to  persons  and  property  caused  by  the  running  of  its  trains.  One 
of  the  main  objects  of  the  act  is  to  secure  the  citizens  living  in  the  neigh- 
borhood of  the  lines  of  railways  in  the  recovery  of  damages  against  the  com- 
panies for  negligently  killing  their  stock.  The  obligation  to  fence  the  track 
^as  not  imposed  upon  the  companies*  as  it  has  generally  been  elsewhere, 
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but  they  are  required  to  furnish  the  stock-owner  with  facilities  for  ascertain- 
ing that  his  stock  has  been  injured,  and  the  opportunity  of  identifying  it  aft- 
erwards. This  is  done  by  roaking.it  incumbent  on  the  company  to  post  a 
notice  at  tlie  sUition-house  nearest  to  the  pliice  of  the  injury,  giving  a  descrip* 
tion  of  the  animal  injured,  with  a  statement  of  tlie  time  and  place  of  the  in- 
jury; and,  furtlier,  by  a  compliance  with  the  requirements  of  the  provision 
in  question.  The  power  of  the  legislature  to  impose  upon  railroad  compa- 
nies the  obligation  of  affording  the  stock-owners  every  reasonable  facility  for 
obtaining  the  evidence  of  the  injury  he  has  sustained  by  the  running  of 
their  trains,  and  of  enforcing  the  performance  of  the  duty  by  prescribing  a 
punishment  for  its  neglect,  cannot  be  doubted.  The  right  is  found  in  the 
general  control  which  the  state  has  reserved  over  all  agencies  for  the  public 
safety  and  protection,  and  tu  gaard  properly  the  rights  of  other  persons.  The 
maxim,  sic  tUere  tuo  ut  alimum  non  lasdas^  lies  at  the  foundation  of  tho 
power.    Cooley,  Const.  Lim.  710,  note;  Id.  *575  et  seq. 

A  punisliment  in  damages  in  double  the  value  of  the  animal  injured,  to  be> 
recovered  of  the  company  inflicting  the  Injury  by  the  owner,  if  he  is  entitled 
to  recover  at  all,  is  imposed  upon  the  company  for  a  neglect  to  post  the  notice 
required  by  the  act.  Mansf.  Dig.  §  5538.  All  of  (he  objections,  and  others  a& 
well,  that  are  now  urged  against  the  provision  upon  which  the  prosecution  ia 
founded,  have  been  made  against  that  last  cited,  but  they  have  been  adjudged 
to  be  insufficient  to  affect  the  validity  of  the  act,  and  it  has  successfully  with^ 
stood  the  assaults  of  the  companies.  Little  Rock  d  FL  8,  Jt,  Co,  v.  Faynet 
83Ark.816;  MemphU d^ L. R. R.  Co.  v. i^or^o^^, 36  Ark. 651 ;  Cooley, Const. 
Lim.  *579.  and  cases  cited  in  note  1;  Humes  v.  Missouri  Fao.  Ry.%  82  Mo«. 
221;  Houston  dk  Tex.  Cent.  Ry.  v.  Harry ^  63  Tex.  256. 

The  provision  in  question  is  of  a  piece  with  the  double-damage  feature  of 
the  act,  and  was  designed  to  stimulate  the  companies'  servants  to  perpetuate 
the  evidence  of  the  injuries  done  through  the  acts  of  themselves  or  their  co- 
employes,  and  the  punishment  that  is  prescribed  against  them  is  intended 
simply  to  compel  an  enforcement  of  the  statutory  duty  in  aid  of  the  stock- 
owner.  Without  a  penalty  the  provision  would  be  worthless.  The  punishment 
for  removing  the  culpatory  evidence  against  the  company,  without  complying 
with  the  requirements  of  the  statute,  is  pronounced  against  all  upon  whom 
the  duty  of  performing  the  obligation  is  cast;  and  the  section  is  not  partial, 
within  the  inhibition  of  the  constitution.  Casea  supra;  Cooley » Const.  Lim. 
*39U;  MisAuninh  v.  RaUroad,  20  Iowa,  338;  lotoa  Ry.  v.  Soper,  39  Iowa. 
112;  Davis  v.  StaU,  3  Lea,  376. 

The  same  power  that  authorizes  the  punishment  of  railroad  companies, 
without  extending  its  operation  to  other  companies  or  persons,  for  a  failure 
to  post  the  notice  of  wounding,  justifies  the  punishment  of  railroad  employes 
alone  for  a  violation  of  a  like  statutory  obligation  on  their  part.  Let  the  Judg^ 
ment  be  affirmed. 


Mascowitz  0.  State. 

{StipretM  Qmri  of  Arkantas,    May  28»  1887.) 

Iim>XTCATivo  LTQUom— Sals  to  Mivor— pBaMissioN  of  Parbitt. 

The  written  consent  of  the  fatlier  of  a  minor,  as  follows:  '* Please  let  nay  son 
John  have  anything  in  reason,  or  a  drink  when  he  wants  it,  and  oblige  a  friend,'* 
signed  and  de*iivere<l  to  the  defendant  by  the  fatlier,  isacontinaing  anthority  tosell 
to  such  minor,  and  until  revoked  a  complete  defense  to  an  indictment  for  selling 
liquor  to  such  minor  in  ordinary  retail  quantities,  without  the  consent  of  his  parent 
or  guardian.^ 

Appeal  from  cirenit  conrt.  Garland  county. 

L.  LeatJierman,  for  appellant.    Dan  W.  Jones^  Atty.  Qen.,for  appellee. 


>8ee  State  v.  Lowrance,  (N.  0.)  2  a  S.  Rep.  aS7,  and  note. 
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CocKRiLL,  C.  J.  The  appellant  was  indicted  for  selling  liquor  to  a  minor 
without  the  consent  of  his  parent  or  guardian.  The  proof  showed  that  the 
minor's  father  sometimes  visited  the  appellant's  saloon,  and  on  one  occasion 
when  the  appellant  refused  to  let  his  son  have  beer  on  account  of  his  non-age, 
the  father,  believing  that  his  son,  who  was  about  19  years  of  age,  would  not 
become  a  drunkard,  wrote  and  delivered  to  the  appellant  on  the  spot  the  fol- 
lowing order: 

"  Jf/-.  Mascowitz:  Please  let  my  son  John  have  anything  in  reason,  or  a 
drink  when  he  wants  it,  and  oblige  a  friend. 

[Signed]  "M.  P.  Harbison." 

The  appellant  sold  the  young  man  drinks,  from  time  to  time,  upon  the  au- 
thority of  the  order,  and  on  one  occasion  sold  him  a  pint-flask  of  whisky.  He 
was  convicted  and  appealed. 

The  order  was  a  continuing  authority  to  sell  to  the  minor.  It  was  evidently 
so  intended  by  the  father,  and  had  not  been  revoked  when  the  liquor  wa» 
sold.  It  was  not  the  province  of  the  court  to  declare,  as  a  matter  of  law,  that 
a  pint  of  whisky  was  not  a  quantity  within  reason  for  a  youth  to  have;  and 
the  judge,  acting  in  the  capacity  of  jury,  was  not  authorized  to  so  conclude 
in  this  case.  The  statute  vested  the  right  in  the  father  to  determine  whether 
his  minor  child  should  be  allowed  to  buy  liquor  without  inculpating  the  seller, 
and  he  could,  by  his  written  consent,  remove  the  law's  prohibition  against  a 
sale  to  his  son.  Mansf .  Dig.  §  1878.  An  order  given  to  authorize  a  sale  of 
liquor  should  be  construed  as  liberally  in  a  criminal  prosecution  as  it  would 
be  in  an  action  to  test  the  maker's  civil  liability.  The  order  offered  in  this 
case  would  be  sufficient  to  render  the  maker  liable  (if  there  was  nothing  else 
to  prevent)  for  any  quantity  of  liquor  ordinarily  sold  to  a  customer  at  retail 
by  the  person  to  whom  it  was  addressed.  It  was  sufficient  to  justify  the  ap- 
pellant in  making  the  sales  proved,  and  he  should  have  been  acquitted.  E^ 
verse  the  judgment,  and  remand  the  cause. 


WiDNEB  V.  State. 

(Supreme  Court  iff  Arhantas,    May  2S,  1887.) 
Schools  ahd  School-Distsioi»— CumirG  Timber^-Consbst  or  Dibbgtobs. 

In  an  action  of  trespass  by  the  state  against  one  who  has  cut  timber  on  school 
lands,  and  converted  the  same  to  his  own  use^  an  authority  to  cut  the  timber  de- 
rived from  the  school  directors  of  the  district  is  no  defense,  as  no  power  with  ref- 
erence to  the  disposal  of  such  lands  is  confided  by  law  to  the  school  board. 

Appeal  from  circuit  court,  St.  Francis  county. 

Geo.  H.  Sanders,  for  appellant.    Dan  W,  Jottes,  Atty.  Gen.,  for  appellee* 

CooKBiLL,  0.  J.  The  appellant  cut  timber  on  the  sixteenth  section,  or 
school  land,  and  converted  it  to  his  own  use,  under  an  agreement  with  the 
school  directors  of  the  school-district  in  which  the  land  was  situated  to  pay 
them  the  value  of  it.  The  state  sued  him  for  the  trespass,  and  recovered  judg- 
ment. He  has  appealed,  and  relies  upon  the  consent  obtained  from  the  school 
directors  as  a  defense  to  his  action.  The  statute  authorizes  the  collector  of 
taxes  to  sell  the  school  lands  subject  to  certain  conditions  and  regulations,  but 
no  power  in  reference  thereto  had  been  conferred  upon  the  school  bi^rds.  It 
is  for  the  state  to  determine  how  and  by  whom  these  lands  shall  be  managed 
and  sold,  and  until  she  has  conferred  the  authority  upon  the  school  boards 
they  can  confer  no  right  upon  any  one  to  cut  the  timber,  or  commit  any  other 
trespass  upon  the  land.  The  legal  title  to  the  land  is  in  the  state.  It  is  held 
in  trust  ior  the  support  of  schools  for  the  inhabitants  of  the  township  in 
which  it  is  situated.  Mayers  v.  Byrne,  19  Ark.  808,  818.  The  right  of  the 
state  to  sue  for  the  injury  is  therefore  clear,  {JHekinaon  v.  Harris,  48  Ark. 
— ,  8  S.  W.  Bep.  58,)  independent  of  the  provisions  of  the  act  of  Mandi 
v.48.w.no.l0— 42 
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17,  1883,  (Acts  1883,  p.  140,)  and  the  questions  mooted  by  ooansel  under  that 
act  are  not  presented  by  the  record.  The  appellant  cannot  be  regarded  other- 
wise than  as  a  trespasser,  and  the  recovery  was  right.  Let  the  judgment  be 
affirmed. 


Olabk  v.  State. 

(Supreme  Court  cf  Arkarua*,    May/  28, 1887.) 

Cabbtiko  Weapons— Mawsf.  Dig.  Ark.  3  1907—**  Own  Pbemibss.** 

Under  Mansf.  Dig.  Ark.  3  19u7«  maKiD^  the  carrying  of  weapons  a  misdemeanor, 
except  upon  the  defendanrs  "own  premises,'*  the  common  stairway  of  a  building, 
on  tne  upper  floor  of  whicli  defendant  and  other  persons  rented  and  occupied  of- 
iiccs  for  business  purposes,  is  a  public  place,  and  cannot  be  claimed  by  d^endant 
to  be  his  uwi.  j^remises. 

Appeal  from  circuit  court,  Phillips  county. 

F.T.  VaugTian,  for  appellant.    Dan  W.Jones,  Atty.  (jen.,  for  appellee. 

Smith,  J.  The  defendant  was  indicted  for  carrying  a  pistol  as  a  weapon. 
On  the  trial,  which  took  place  before  the  court  without  a  jury,  it  appeared  that 
the  defendant  occupied  two  rented  rooms  in  the  second  story  of  a  certain 
building  as  his  law  office;  that  three  other  persons  had  their  offices  or  rooms 
on  tlie  same  floor  of  the  building;  that  there  was  a  stairway  leading  from  the 
sidewalk  or  street  to  the  several  rooms,  and  furnishing  the  only  means  of 
ingress  or  egress  to  their  occupants,  and  others  desiring  to  go  into  or  from 
said  rooms ;  and  that,  at  the  head  of  this  stairway,  the  defendant  was  on  one 
occasion  seen  with  a  pistol  about  his  peraon.  The  defendant  asked  the  court 
to  declare  the  law  to  be  that  the  stairway  was  a  part  of  his  premises;  but  this 
was  refused,  and  a  declaration  the  reverse  of  this  was  fnade. 

Section  1907  of  Mansfield's  Digest  makes  the  carrying  of  weapons  a  misde- 
meanor; but  a  proviso  recognizes  the  right  of  one  to  carry  a  weapon  "upon  his 
own  premises."  In  Kinkead  v.  State,  45  Ark.  536,  we  decided  that  this  pro- 
viso protects  those  only  who  have  an  estate  in  the  real  property  which  consti- 
tutes the  premises.  Doubtless,  a  tenant  in  possession  of  leased  premises  has 
such  an  interest.  Brumley  v.  State,  12  Tex.  App.  609;  Zallner  v.  State,  15 
Tex.  App.  23.  Now ,  Clark  had  the  right  to  use  the  flight  of  steps  in  ascending 
to  or  descending  from  his  rooms;  but  so  also  did  the  occupants  of  the  other 
rooms,  and  the  public  generally  who  had  occasion  to  visit  any  of  the  rooms 
for  purposes  of  business  or  pleasure.  It  does  not  appear  that  he  had  the  legal 
right  to  exercise  any  authority  or  control  over  the  stairway,  either  exclusively 
or  in  connection  with  the  other  tenants  of  the  building.  The  stairway  was  a 
public  place,  and  in  no  sense  the  private  premises  of  dark.  If  it  was  the 
premises  of  any  one,  it  was  of  the  landlord.  D9vmman  y.  State,  14  Ala. 
242;  StaU  v.  Black,  9  Ired.  378. 

Christian  v.  State,  40  Ala.  376,  was  an  indictment  for  selling  liquor  under  a 
statute  which  forbade  it  to  be  sold  to  be  drunk  on  or  about  the  premises;  and 
it  was  held  that  a  public  road  immediately  in  front  of  a  store  was  ''about  the 
premises,"  within  the  meaning  of  the  law.  But  that  statute  was  in  terms 
much  broader  than  ours.  Compare  Broivn  v.  State,  31  Ala.  353;  Balyy. 
State,  33  Ala.  431. 

The  defendant  had  no  more  right  to  wear  a  weapon  on  the  stairway  than  on 
the  sidewalk  in  front  of  the  building.    Affirmed. 


Ransom  o.  State. 

(Supreme  Court  of  Arkansas,    May  28,  1887.) 

Cbimival  FBAcmoB— Arbaignment. 

VThen  the  accused  voluntarily  pleads  to  the  indictment,  without  formal  arraign- 
raent,  and  the  court  accepts  the  plea,  he  impliedly  waives  the  right  to  hear  the  in* 

dictment  read.  ^  C^  n%n%n]o 
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2.  Wl»K»B9— COMMETBRCY— IKFAMT. 

The  provisioii— Ck)de  Civil  Proc.  Ark.  CMansf.  Dig.  J  2859)— declaring  persanscon- 
yicted  of  larceny,  and  other  enumerated  criniee,  incompetent  to  testm^  unless  by 
consent  of  the  parties,  does  not  apply  to  criminal  trials.  The  disqualification  is  re- 
moved in  such  cases  by  act  of  March  24, 1885,  enabling  accused  persons  to  testify  at 
their  own  request  It  is  reversible  error,  therefore,  to  exclude  the  testimony  of  ac- 
cused persons  on  the  ground  of  infamy. 

Appeal  from  circuit  court,  Franklin  county. 

/.  V.  Bow  land,  for  appi^'llant.    Dan  W.  Janes,  Atty.  Gen.,  for  appellee. 

Smith,  J.  The  record  does  not  show  that  the  indictment  was  read  to  the 
defendant,  and  that  he  was  required  to  say  in  open  court  whether  or  not  he 
was  guilty  of  what  was  therein  alleged  against  him.  But  it  does  show  that 
he  entered  his  plea  of  not  guilty,  and  announced  himself  as  ready  to  proceed 
to  trial.  As  the  object  of  an  arraignment  is  U>  obtain  defendant's  plea,  and 
as  it  may  be  dispensed  with  by  the  court  with  his  consent,  it  follows  that  if 
he  voluntarily  pleads  to  the  indictment,  without  being  formally  ari-aigned, 
and  the  court  accepts  his  plea,  this  is  an  implied  waiver  of  his  right  to  hear 
the  indictment  read.  Mansf .  Dig.  §§  2150.  2154;  1  Bish.  Orim.  Proc.  (8d  Ed.) 
§§  728,  738,  and  cases  there  cited. 

On  the  trial  the  prisoner  offered  to  testify  in  his  own  behalf.  He  admitted 
that  he  had,  before  that  time,  been  convicted  of  grand  larceny,  and  had  served 
out  his  term  of  imprisonment  in  the  penitentiary.  Upon  the  objection  of  the 
prosecuting  attorney,  he  was  excluded  as  a  witness.  The  Code  of  Civil  Pro- 
cedure declares  that  persons  convicted  of  larceny,  and  other  enumerated 
crimes,  shall  be  incompetent  to  testify,  except  by  consent  of  the  parties. 
Mansf.  Dig.  g  2859.  But  this  provision  has  no  application  to  criminal  trials, 
as  was  ruled  in  Werner  v.  State,  44  Ark.  122.  However,  infamy  was  a  dis- 
qualification at  common  law;  and  the  disqualification  continues,  unless  it  has 
been  removed  by  statute. 

The  act  of  March  24,  1885,  enacts  "that  on  the  trial  of  all  indictments,  in- 
formations, complaints,  and  other  proceedings  against  persons  charged  with 
the  commission  of  crimes,  offenses,  and  misdemeanors,  the  person  so  charged 
shall,  at  his  own  request,  but  not  otherwise,  be  a  competent  witness."  This 
abrogates  the  conamon-law  rule,  and  gives  the  accused  the  absolute,  unquali- 
fied right  to  testify.  The  enabling  statute  makes  no  exceptions ;  and  the  courts 
can  make  none.  It  is  a  universal  right,  and  it  matters  not  that  the  defend- 
ant may  be  branded  by  a  judgment  of  conviction  for  an  infamous  crime.  He 
still  has  the  privilege  of  stating  to  the  jury  any  matter  calculated  to  explain 
the  charge  against  him,  and  of  exonerating  himself,  if  he  can.  Delamater  v. 
People,  5  Lans.  3^2;  Newman  v.  People,  6  Lans.  460,  63  Barb.  680. 

The  judgment  is  reversed,  and  a  new  trial  ordered. 


Mayes  t?.  State. 

{Supreme  Court  of  Tennetsee,    January  16, 1887.) 

Labobnt— What  ib— Fimdino  and  Appropbiatiwg. 

Under  Ck)de  Tenn.  i  6451,  providing  that  *'if  any  person  come,  by  finding,  to  the 
possession  of  any  personal  property  of  which  helinows  the  owner,  and  unlawfully 
appropriates  the  same  *  *  *  to  his  own  use,  he  is  guilty  of  larceny,"  etc.,  one 
who  finds  a  cuff  button  is  not  guilty  of  larceny  because  he  refuses  to  give  it  up  upon 
demand  by  the  owner,  if.  at  the  time  he  found  it,  he  did  not  know  who  the  owner 
was. 

Appeal  from  circuit  court,  Warren  county. 

Indictment  for  larceny,  with  a  count  for  receiving  stolen  goods  knowing 
them  to  have  been  stolen.  The  subject  of  the  larceny  was  a  cuff  button. 
The  proof  was  that  the  prosecutor  and  defendant  were  sitting  near  each  other 
under  a  tree.    After  a  time  the  prosecutor  rose  and  left,  the  defendant  re- 
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maining.  After  the  prosecutor  had  left,  the  defendant  was  seen  to  pick  up  a 
cuff  button  from  the  ground  where  the  prosecutor  had  been  sitting.  When 
the  prosecutor,  before  leaving  the  place,  missed  his  cuff  button,  audit  becanae 
known  to  the  witness,  who  saw  the  defendant  pick  it  up,  lie  informed  the 
prosecutor  of  what  he  had  seen.  When  the  defendant  was  asked  for  the  but* 
ton,  he  denied  having  it,  or  having  seen  it,  and  became  angry. 

After  a  correct  charge  to  the  jury  on  the  subject  of  larceny  and  receiving 
stolen  goods,  the  trial  judge  proceeded:  "The  defendant,  by  his  counsel,  in- 
sists that  he  found  the  buUon  of  the  prosecutor,  and  did  not  know  to  whom 
it  belonged,  and  hence  did  not  intend  any  larceny  or  criminal  conduct  with 
respect  to  it.  Section  5451  of  the  Code  provides  that  <  if  any  person  come, 
by  finding,  to  the  possession  of  any  personal  property  of  which  he  knows  the 
owner,  and  unlawfully  appropriates  the  same,  or  any  part  thereof,  to  his  own 
use,  he  is  guilty  of  larceny,  and  shall  be  punished  accordingly.'  Now,  if  you 
find  from  the  proof  that  the  sleeve  button  mentioned  in  the  indictment  was 
lost  by  the  prosecutor,  and  was  found  and  appropriated  by  the  defendant,  and 
at  the  time  of  finding  and  appropriating  it  he  did  not  know  to  whom  it  be- 
longed, he  would  not  then  be  guilty;  but  if^  after  thus  finding  itt  he  after- 
wards  ascertained  tJiat  it  woe  the  property  qf  the  proseGutoTf  and  stiU  conr 
cealed  it,  and  fraudulently  kept  it,  intending  to  deprive  the  true  anmerqf  his 
propei'ly,  he  uxnUd  then  he  guilty,** 

F.  M.  Smith,  for  accused. 

The  theory  of  the  defense  is  that  the  defendant  found  the  cuff  button  which 
the  prosecutor  had  lost,  and,  not  knowing  the  true  owner  at  the  time  he  found 
it,  he  appropriated  it  to  his  own  use.  This  is  not  larceny.  Bish.  Grim.  Law, 
§  859;  Morehead  v.  State,  9  Humph.  635,  639;  2  Bish.  Grim.  Law,  §  860, and 
note;  Tanner  v.  Com.,  14  Grat.  635-637.  If  the  defendant  found  the  enS 
button  which  was  lost,  and,  not  knowing  the  true  owner  at  the  time,  appro- 
priated it  to  his  own  use,  but,  on  being  accosted  about  it  soon  thereafter  by 
the  owner,  denied  having  the  button,  and  denied  all  knowledge  of  it,  with  a 
view  of  keeping  it,  he  would  not  be  guilty  of  larceny.  See  Tanner  ▼.  Com., 
14  Grat.  635-637;  2  Bish.  Grim.  Law,  §  860,  and  note.  Two  things  must  be 
made  to  constitute  the  offense:  Firsts  felonious  intent  to  appropriate  at  the 
time  of  finding ;  second,  reasonable  belief  that  the  owner  may  be  found.  See 
Bish.  Grim.  Law,  §  680. 

The  charge  of  the  honorable  circuit  judge  is  erroneous.  He  says:  ''But  if, 
after  thus  finding  it,  he  afterwards  ascertained  that  it  was  the  property  of  the 
prosecutor,  and  still  concealed  it,  and  fraudulently  kept  it,  intending  to  de- 
prive the  true  owner  of  his  property,  he  would  then  be  guilty."  The  parsr 
graph  of  the  charge  immediately  preceding  this,  to  which  this  is  antithetical, 
is  correct,  and  tlie  judge  should  have  closed  with  it  on  this  point.  The  ob- 
jectionable paragraph  makes  larceny  without  any  felonious  taking.  If  the 
original  taking  and  appropriation  was  lawful,  any  subsequent  refusal  to  iveg 
the  goods  up  would  not  make  larceny. 

The  Attorney  General,  for  the  State. 

The  request  is  immaterial.  (1)  The  button  was  not  lost.  The  prosecutor 
knew  where  it  was  all  the  while.  It  could  not  be  the  subject  of  "finding,** 
nor  fall  within  section  5451  of  the  Gode  Tenn.  pp.  10, 11;  Lau>rence\*  State,  1 
Humph.  228,  Cassels  v.  State,  4  Yerg.  149;  Porter  v.  State,  Mart.  &  Y.  226; 
Wright  v.  State,  5  Yerg.  158.  It  was  taken  directly  from  defendant,  without 
''finding, "  and  the  facts  make  a  case  of  ordinary  larceny.  (2)  The  plaintiff  in 
error  is  shown  to  have  known,  at  time  of  taking  it,  whose  it  was.  "He  need 
not  know  the  exact  spot  where  it  [the  property]  is,  or  the  particular  place  in 
a  house  or  field  or  road,  but  it  is  sufficient  if  he  knows  it  well  enough  to  be 
able  to  regain  it,  if  not  disturbed,  when  he  desires  to  do  so. "  Pritchett  ▼.  State, 
2  Sneed,  288.  Unless  the  property  was  losU  it  is  not  essential  that  he  know 
whose  property  it  was.  r^  ^  ^  ^T  ^ 
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FoLKis,  J.  This  case  is  reversed  for  error  in  the  charge  of  the  court, 
wherein  it  was  said,  after  a  correct  statement  of  the  law:  "But  if,  after 
finding  it,  he  afterwards  ascertained  that  it  was  the  property  of  the  prosecu- 
tor, and  still  concealed  it,  and  fraudulently  kept  it»  intending  to  deprive  the 
true  owner  of  his  property,  he  would  then  be  guilty. "  This  is  manifest  error, 
under  the  well-established  rule  in  this  state,  whatever  may  be  the  holding  by 
the  English  and  some  of  the  American  states.  It  may  have  misled  the  Jury,  as 
there  was  evidence  in  the  case  to  which  such  charge  might  well  have  been  ap- 
plied by  the  jury;  in  consequence  of  which  we  reverse,  notwithstanding  the 
fact  that  on  the  first  count  the  verdict  might  very  well  have  rested  under  the 
proof  in  the  cause.  It  is  not  necessary  that  the  indictment  should  charge  a 
loss  and  finding  under  section  5451  of  the  Ckxie.  A  conviction  can  be  had  on 
an  ordinary  indictment  for  larceny,  such  as  is  contained  in  the  first  count,  upop 
proof  of  facts  that  bring  the  case  within  said  section  of  the  Code. 


Nashvillb,  C.  &  St.  L.  R.  Co.,  in  Error,  t).  Seaborn. 
{SuprtfiM  Oburi  of  Tennessee.    February  9,  1887.) 

1.  RaILBOAD  COMPAKlsa— ObOSBINOS— GoHSTBUCTION  op  SrATUTB. 

Code  (M.  &  V.)  Tei>n.  g  1298,  par.  4.  requires  that "  when  any  person,  animal,  etc., 
appears  upon  the  road,  the  alarm  whistle  shall  be  sounded,  the  brakes  put  down," 
etc.  Meld,  that  the  requirement  was  not  applicable  to  a  collision  which  was  caused 
by  the  tonipie  of  the  wagon  in  which  the  plaintifiTs  intestate  was  riding  catching  in 
the  locomotive,  and  drawing  the  wagon  along-side,  and  thus  causing  the  death ; 
neither  the  wagon,  nor  the  mules  that  were  pulling  it,  having  got  upon  the  track 
before  the  accident  ocuiirred. 

2.  Samv^Public  Road6  and  Tubs  pikes. 

^  Code  (M.  <!b  V.)  Tenn.  {  1298,  pars.  1, 2,  provides  that  when  a  train  is  approaching 
a  crossing  of  a  pubfic  road,  distinguished  by  a  sign,  **  Look  out  for  the  cars  when 

Sou  hear  the  whistle  or  bell,"  it  shall  give  signals  in  a  certain  manner.  Beid,  that 
^e  section  had  no  application  to  a  turnpike  crossing  at  which  no  sach  sign  had  been 
pat  np,  and  that  it  was  error  for  the  trial  justice  to  charge  it  to  the  jury  in  a  suit 
for  damages  for  a  death  caused  by  a  collision  at  such  a  crossing. 

3.  Nsgligb5Cs^Dbath  bt  Malick— Ibbtbuctions. 

It  is  error  to  introduce  into  the  charge  the  question  of  malice  on  the  part  of  the 
crew  that  was  running  the  train  at  the  time  of  the  accident,  when  there  is  no  evi- 
dence in  the  case  tending  to  show  such  malice. 

Error  to  circuit  court,  Wilson  county. 

Bast  c§  Fogsr  and  Tarver  A  Gollidcey^  for  the  company,  plaintiff  in  error. 
F,  E,  Williams  and  Thompson  dt  Son,  for  Seaborn,  defendant  in  error. 

Snodgrass,  J.  This  action  for  damages  for  the  negligent  killing  of  Isaac 
B.  Seaborn  was  brought  by  his  widow,  for  use  of  herself  and  children,  against 
the  Nashville,  Chattanooga  &  St.  Louis  Bailroad  Company.  Seaborn  was 
killed  by  a  train  on  the  road  of  plaintiff  in  error  on  the  twenty-second  No- 
vember, 1879,  at  the  crossing  of  said  road  and  the  Stewart^s  Ferry  turnpike 
in  Davidson  county.  At  the  time  of  the  accident.  Seaborn,  with  three  others, 
was  in  a  wagon  returning  from  Nashville  on  said  pike.  The  other  occupants 
were  two  men  and  a  boy,  the  latter  driving.  About  4:30  P.  m.  of  the  day 
mentioned,  they  arrived  at  the  crossing.  It  was  a  clear  evening,  but  no  one 
of  the  party  appears  to  have  seen  or  heard  the  train  until  the  moment  of  the 
collision.  They  had  approached  the  crossing  in  a  walk,  without  thinking  of 
or  noticing  for  the  train.  Just  as  they  reached  the  crossing,  and  before  the 
mules  they  were  driving  had  stepped  upon  the  track.  Seaborn  said  **Look  out, 
Lewis,"  speaking  to  the  driver.  The  other  two  occupants  of  the  wagon, 
whose  backs  were  turned  in  the  direction  from  which  the  train  came,  (Sea- 
born's  face  having  been  in  that  direction,)  looked  around,  and  saw  the  cow- 
catcher of  the  train  in  front  of  the  mules.  The  mules  drew  back.  The  end 
of  the  tongue  struck  and  caught  in  the  engine,  the  wagon  was  drawn  along- 
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side  of  It,  and  Seaborn  killed;  being  found,  after  the  train  had  passed,  in  the 
stock  gap,  mortally  injured,  of  which  injuries  he  died  that  night. 

The  three  survivors  of  the  accident  testified  that  no  whistle  was  sounded  or 
bell  rung  on  the  engine  as  it  approached,  and  that  they  did  not  see  or  hear  the 
train  until  Bear  the  moment  of  the  collision.  On  the  other  hand  the  engineer, 
fireman,  front  brakeman,  and  conductor  testify  that  the  whistle  was  sounded 
and  the  bell  rung  for  the  crossing, — ^the  bell  one-fourth  of  a  mile,  and  the 
whistle  a  hundred  yards,  before  reaching  it;  that  the  danger  signal  was  given, 
and  the  engine  reversed,  as  soon  as  the  danger  appeared,  40  or  50  feet  from 
the  crossing.    Other  witnesses,  passengers  on  the  train ,  testify  to  same  effect. 

These  are  the  substantial  facts  as  reported  by  the  commission  of  referees, 
to  which  there  is  no  exception  on  either  side.  Plaintiff  in  error  excepts  to 
some  opinions  and  erroneous  cooclusions,  but  no  question  is  well  made  upon 
the  correctness  of  the  facts  detailed,  and  they  are  the  facts  of  the  record,  upon 
which  this  court  therefore  acts.  The  conmiission  further  reports,  and  the  fact 
is,  that  all  the  persons  in  the  wagon  were  well  acquainted  with  the  road  and 
the  crossing,  and  it  is  further  reported  that  there  were  many  other  facts  and 
circumstances  tending  to  show  gross  negligence  on  the  part  of  the  plaintiff  in 
error,  and  gross  contributory  negligence  on  the  part  of  the  deceased.  To  this 
part  of  the  report  plaintiff  in  error  alone  excepts,  and  by  some  specific  excep* 
tions  brings  out  other  parts  of  the  record  for  consideration;  but,  in  the  view 
we  have  taken  of  the  case,  this  need  not  be  noticed,  as  the  part  referred  to  aa 
reported  is  sufficient  to  determine  the  error  of  the  Judgment.  There  was  a 
verdict  for  plaintiff  of  810,000,  and  judgment  accordingly,  motion  for  a  new 
trial  being  overruled,  and  defendant  appealed  in  error.  To  the  report  of  the 
commission  of  referees,  which  was  in  favor  of  affirmance,  many  exceptions 
besides  those  already  noticed  are  taken,  addressed  to  errors  in  the  charge  oi^he 
court,  and  to  excessiveness  of  the  verdict. 

The  errors  principally  complained  of  in  the  charge  are  those  resulting  from 
the  attempted  application  of  the  statute  requiring  the  observance  of  certain, 
duties  on  the  part  of  the  railroad  companies  to  prevent  accidents,  as  set  forth  in 
section  1298  of  the  New  Code.  After  explanation  of  the  pleadings,  and 
charging  in  reference  to  the  statute  of  limitation,  not  now  material  to  be 
quoted,  the  court  saidi  ''The  laws  of  Tennessee  have  prescribed  certain  rules 
to  be  observed  by  railroad  agents  in  the  lomning  of  the  train,  which,  if  oIk 
served,  protect  the  road  against  damages  for  injuries  occurring  on  the  road. 
On  the  other  hand,  if  the  agents  fail  to  comply  with  the  requirements  of  the 
statute,  and  to  use  all  reasonable  means  in  their  power  to  prevent  accidents, 
the  road  will  be  held  responsible  for  such  damages  as  may  occur  from  the 
wrongful  acts  of  its  agents."  Then  follows  a  quotation  of  the  four  sec- 
tions referred  to,  with  two  following  sections,  making  the  company  liable 
when  these  precautions  are  neglected,  and  excusing  it  from  liability  when 
they  are  observed.  To  this  the  court  adds:  "If  you  find  from  the  proof  that 
the  agents  of  the  company  were  in  the  perfbrmance  of  the  duties  required  of 
them  by  law,  your  verdict  should  be  for  the  defendant.  But  if  the  agents  of 
the  defendant  were  neglecting  any  of  the  duties  required  of  them  by  subsec^ 
tion  4,  §  1296,  [of  the  New  Ckxie,]  at  the  time  of  the  accident,  your  verdict 
should  be  for  the  plaintiff,''  etc. 

Further  on,  the  court  instructs  the  jury  that  '4t  is  conceded  on  both  sides 
that  the  crossing  where  the  accident  occurred  was  at  a  turnpike,  and  not  at  a. 
public  or  county  road,  and  that  there  was  no  sign  up  <  Look  out  for  the  cars,' 
etc.  If  you  find  the  facts  as  conceded,  *  *  i*  the  statute  requiring  the 
whistle  or  bell  to  be  sounded  one-fourth  of  a  mile  before  reaching  the  cross- 
ing, and  continuing  it  at  short  intervals  to  the  crossing,  would  have  no  ap- 
plication to  this  case,  and  would  leave  the  parties  to  their  common-law  rights, 
so  far  as  regards  the  ringing  of  the  bell  and  sounding  the  whistle.*'  **  At  such 
crossing,''  he  adds,  "each  must  respect  the  rights  of  the  other,  and  use  due 
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caution  to  prevent  accidents  to  persona  traveling  upon  the  other,  and  also  to 
avoid  accidents  to  themselves  as  passengers  over  the  track.  When  a  railroad 
company,  or  its  agents,  are  running  a  train  in  violation  of  the  statutory  pro- 
visions as  set  forth  in  section  1298,  subsec.  4,  and  an  accident  occurs  to  another 
during  said  period,  the  injured  party  is  entitled  to  recover,  although  guilty  of 
negligence  at  the  time  which  may  have  greatly  contributed  to  the  accident. 
Such  negligence  is  proper,  and  should  be  looked  to  in  mitigation  of  damages, 
but  not  as  an  answer  to  the  action.  But  a  diflCerent  rule  prevails  where  the 
road  or  its  agents  are  not  running  in  violation  of  some  one  or  more  of  said 
statutory  requirements.  In  such  case,  if  the  accident  waa  the  result  of  tho 
plaintiff's  negligence,  he  cannot  recover;  for,  if  the  accident  was  caused  by  the 
gross  neghgence  of  the  plaintiff,  he  is  considered  the  author  of  his  own  misfor- 
tune. If  a  party  is  guilty  of  some  negligence,  and  is  injured  by  the  wrongful 
act  of  another,  such  negligence  will  not  prevent  a  recovery,  unless  the  dam- 
age could  have  been  avoided  by  ordinary  prudence;  but  if  the  party  could, 
with  ordinary  prudence,  have  prevented  the  accident,  but  did  not  use  that 
prudence,  and  his  want  of  care  and  his  negligence  caused  the  damages,  the 
plaintiff  should  not  recover,  unless  the  act  was  willfully  done  on  the  part  of 
defendant." 

There  are  several  objections  made  to  this  charge  which  are  well  faken. 
The  first,  that  the  statute  should  not  have  been  given  in  charge  at  all,  as  it 
had  nothing  to  do,  as  a  whole,  with  the  case,  is  proper  to  be  first  disposed  of. 
There  was  no  part  of  this  statute,  except  tliat  providing  for  keeping  the  '*en* 
gineer,  firenum,  or  some  other  person  upon  the  locomotive  always  upon  the 
lookout  ahead,"  which  had  any  application  to  the  case,  and  its  use,  and  the 
attempt  to  apply  section  4  from  it  is  done  in  a  manner  calculated  to  mis- 
lea^  the  jury.  The  whole  of  section  4,  applied  by  the  court,  was  not  appli- 
cable, as  it  clearly  appears  that  these  animals  and  n^agon  tongue  struck  had 
not  appeared  upon  the  track  until  the  very  instiint  the  tongue  caught  in  the 
engine,  and  hence  no  question  about  an  appearance  upon  the  track,  and  the 
observance  or  non-observance  of  statutory  precautions  when  such  appearance 
is  made,  should  have  been  allowed  to  enter  into  the  consideration  of  the  jury. 
If  any  negligence  existed,  it  was  not  the  non-observance  of  these  statutory 
duties,  but  the  non-observance  of  the  ci>mmon-law  obligations  of  the  com- 
pany to  have  the  lookout  watch  for,  and  all  hands  prevent,  the  occurrence  of 
any  accidents  about  to  happen  from  some  other  cause  than  an  object  already 
on  the  track.  The  jury  should  have  been  told  nothing  about  the  statute  fur- 
ther than  is  suggested,  or  further  than  to  be  told  that  it  had  no  application. 

There  was,  besides,  positive  error  in  the  instruction  against  allowing  a  re- 
covery in  plaintiff's  favor  "unless  the  act  was  willfully  done  on  the  part  of 
the  defendant.*'  This  left  the  jury  to  conclude  that,  upon  the  facts  proven, 
they  would  have  the  right  to  find  that  the  act  was  willfully  done,  when  noth- 
ing in  the  record  would  justify  the  conclusion,  and  nothing  in  it  called  for 
the  charge. 

The  charge  is  also  objectionable,  in  stating  the  propositions  insisted  upon  by 
plaintiff,  and  tliedenialsof  defendant,  in  this:  that  the  propositions  of  plaintiff 
are  enumerated;  and  it  is  then  added:  '*The  most  of  these  propositions  are 
denied  by  tht*  defendant;"  •'and  then  to  several  of  them  counter-propositions  of 
defendant  are  stated,  in  which  defendant  is  limited  to  a  special  denial,  among 
other  things,  of  the  rapid  speed  rate  urged  by  plaintiff  as  negligence,  to '  about 
twelve  miles  an  hour.' "  This  charge  left  the  jury  to  infer  that  the  court  did 
not  understand  all  of  plaintiff's  positions  or  claims  for  recovery  to  be  denied, 
and  that  defendant,  instead  of  being  allowed  to  controvert  plaintiff's  position, 
"that  the  train  was  running  at  a  too  rapid  rate  of  speed,"  by  any  denial  was 
limited  to  an  issue  of  12  miles  an  hour  tendered  in  their  proposition.  It  was 
not  incumbent  on  the  circuit  judge  to  repeat  the  propositions  of  parties;  but  if 
he  sees  fit  to  do  it,  in  the  vital  form  attempted,  he  must  not  so  state  them  as 
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to  leave  the  Jar3r  to  suppose  the  case  conceded  away,  unless  that  coneessioii 
appears  otherwise  in  the  record. 

No  other  objection  to  the  charge  need  be  noticed.  It  is  obvious  that  it,  or 
something  else,  misled  the  Jury,  as  indicated  by  the  amount  ot  the  verdict. 
There  is  nothing  in  this  case  justifying  the  amount  given.  The  deeeased  was 
grossly  negligent,  and,  whatever  may  have  been  the  negligence  of  the  de- 
fendant, a  proper  consideration  of  the  contributory  negligence  of  the  deceased 
should  have  caused  a  different  verdict. 

The  report  of  the  commission  is  disapproved.  Judgment  reversed,  and  case 
remanded.    Defendant  in  error  will  pay  costs  on  appeal. 


St.  Louk,  I.  M.  &  S.  R.  Co.  v.  City  of  St.  Louis. 

{Supreme  Court  of  Missouri.    June  6.  1887.) 

APPBAIr-ADMINISTBATZVa  ObDKB— RaILBOAO  CoMPANIBB. 

Where  the  charter  of  a  railroad  corporation  provides,  in  subetance^  that  the  com- 
pany shall  have  full  power  and  authority  to  build  their  road  along  or  aeroas  any 
state  or  county  road,  or  the  streets  and  wharves  of  any  city,  town,  or  village, 
whether  corporate  or  otherwise,  an  order  for  the  sarae  being  first  bad  fVom  the 
.  dbunty  court  of  the  proper  county,  held,  the  granting  of  such  order  is  an  exercise  of 
the  admiDistrative  discretion  of  the  court,  from  which  an  appeal  does  not  lie  to  the 
circuit  court. 

Appeal  from  St.  Louis  circuit  court. 

T.  J,  Partis,  for  respondent.    L.  Bell,  for  appellant. 

Black,  J.  The  St.  Louis,  L:on  Mountain  &  Southern  Railway  Company 
presented  its  petition  to  the  county  court  of  St.  Louis  county  asking  for  the 
right  to  lay  its  tracks  upon  certain  streets  and  alleys  in  the  city  of  St.  Louis. 
The  matter  was  continued  from  time  to  time,  in  order  that  the  objections  of 
various  persons  and  corporations  might  be  heard.  The  city  of  St.  Louis,  by 
its  law  officer,  appeared,  and  insisted  that  the  court  had  no  jurisdiction  over 
the  subject-matter,  but  the  court  made  the  order  as*  prayed  for,  and  the  ci^ 
appealed  to  the  circuit  court  The  proceedings  remained  in  that  court  from 
lb76  to  1885,  without  any  steps  having  been  taken  by  either  party,  when  the 
plaintiff  filed  a  motion  to  dismiss  the  appeal  on  the  ground  that  the  act  of  the 
county  court  was  purely  discretionary,  and  not  the  subject  of  review,  and  that 
the  city  was  no  party  to  the  proceedings,  and  had  no  right  to  prosecute  an  ap* 
peal.  The  motion  was  sustained;  and  the  only  question  here  is  whether  the 
appeal  should  have  been  dismissed  for  the  reason  stated  in  the  motion. 

By  the  charter  of  the  St.  Louis  &  Iron  Mountain  Railroad  Company,  and  the 
special  act  therein  mentioned,  (Laws  1851,  p.  479;  Laws  1887,  p.  271.)  it  is 
provided:  "The  company  shall  have  full  power  and  authority  to  build  said 
road  along  or  across  any  state  or  county  road,  or  the  streets  and  wharves  of 
any  city,  town,  or  village,  whether  corporate  or  otherwise;  ♦  ♦  *  but, 
before  such  right  shall  vest  in  said  company,  they  shall  apply  to  the  county 
court  of  the  proper  county  for  such  right,  and,  having  filed  in  theofilce  of  the 
recorder  a  plat  of  said  roiul,  and  the  manner  in  which  it  is  to  cross  said  roads 
or  streets  or  other  public  way,  and  if  the  county  court  is  satisfied  that  no 
great  injury  will  be  done  to  the  public,  they  may,  by  an  order  of  said  court, 
give  the  right  of  way  to  said  company  to  use  the  same  for  that  purpose." 

The  present  corporation  claims  to  have  succeeded  to  the  rights  of  the  former 
one,  and  it  is  under  this  special  act  that  the  county  court  made  the  order.  On 
the  other  hand,  the  city  insists  that  the  county  court  lost  the  power  to  give 
the  right  of  way  over  the  streets,  and  that  that  power  became  vested  in  the  city 
authorities  by  reason  of  section  56  and  the  fifth  paragraph  of  section  28  of  the 
general  railroad  law  of  1853,  (Laws  1853,  p.  121,)  and  for  the  further  reason 
that  in  1874  the  St.  Louis  &  Iron  Mountain  liiulroad  Company  was  consoli- 
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dated  with  the  Cairo,  Arkansas  ft  Texas  Bailroad  Company,  and  the  name  of 
the  corporation  remained  unchanged.  Subsequently,  in  the  same  year,  the 
8t.  Louis  &  Iron  Mountain  Bailroad  Company  was  consolidated  with  the  Cairo 
&  Fulton  Railroad  Company,  under  the  name  of  the  present  corporation ;  and 
that,  in  consequence  of  tliese  acts  of  consolidation,  the  present  corporation  be- 
4same  BubJ[eetto  the  general  lawa. 

If  the  right  to  an  appeal  from  the  order  exists  at  all,  it  is  because  of  section 
2,  p.  480,  1  Wag.  St.,  now  section  1102,  Rey.  St.  1879,  and  section  22,  p.  442, 
1  Wag.  St.,  which  were  first  enacted  in  1870,  and  is  now  section  1210,  Rev. 
St.  The  first  of  these  sections  defines  the  Jurisdiction,  of  the  circuit  oourts, 
and  gives  to  them  appellate  Jurisdiction  from  the  judgments  and  orders  of 
county  courts  in  all  cases  not  expressly  prohibited  by  law.  The  other  in  sub- 
stance declares  that,  in  all  cases  of  appeal  from  county  courts,  the  circuit  court 
shall  proceed  to  hear  the  case  anew,  as  if  the  same  had  originated  in  the  cir- 
cuit court.  Until  1870  the  appeal  accomplished  nothing  more  than  would  be 
affected  by  a  writ  of  certiorari.  Lacy  v.  WiUiafna,  27  Mo.  280;  8U  Louis  Co. 
Y.  JJndy  42  Mo.  848.  Now,  it  will  be  seen  a  trial  de  nof>o  must  be  had  in  the 
circuit  court.  While  the  language  of  section  1102  is  comprehensive,  for  it 
speaks  of  Judgments  and  orders,  still  it  must  be  construed  in  connection  with 
section  1210,  and  be  made  to  apply  to  such  judgments  and  orders  only  as 
Are  in  their  nature  susceptible  of  a  trial  anew  in  the  circuit  court, — to  cases 
in  which  the  circuit  court  may  enter  up  a  judgment  of  its  own.  In  other 
words,  the  appeal  can  only  be  taken  when  the  judgment  or  order  appealed 
from  is  JudiciaL  Even  before  the  adoption  of  section  1210  it  was  held  that 
an  appeal  or  writ  of  error  could  not  be  prosecuted  from  an  order  of  the  county 
court  ministerial  in  its  character.  8t,  Louis  v.  Sparks,  11  Mo.  202;  Teth- 
erow  V.  Grundy  Co.  Court,  9  Mo.  119.  The  county  courts  act  as  agents,  and 
in  a  roinisterial  character,  and  not  judicially,  in  the  matter  of  location  and 
^movai  ef  oounty-seats,  {State  v.  Justices  County  Court,  41  Mo.  44,)  and  in 
many  other  cases  that  might  be  mentioned.  These  courts  are  but  the  agents 
of  the  counties  in  the  allowance  of  accounts.  If  the  account  be  rejected,  the 
aggrieved  party  is  allowed  an  appeal,  not,  however,  because  of  the  general 
appellate  jurisdiction  clause  before  mentionedi  but  because  of  a  special  stat- 
ute applicable  to  such  cases.  Section  1216,  Rev.  St.;  State  v.  Justices  Bol- 
linger Co..  48  Mo.  475. 

The  county  court,  in  granting  the  way  over  the  streets  under  the  special 
•charter  pvovisions  before  quoted,  acted  as  the  agent  of  the  state  in  the  man- 
agement of  the  public  highways.  The  procedure  to  acquire  the  right,  if  such 
it  may  be  called,  is  not  adversely  a  contract  in  the  character  of  a  suit  at  law, 
as  equity  is  not  contemplated.  The  right  to  grant  the  prayer  of  the  corpora- 
tion rests  in  the  administrative  discretion  of  the  court.  The  circuit  court  is 
powerless  to  review  this  discretion,  for  no  such  power  is  given  by  the  law. 
It  could  not  proceed  to  hear  the  evidence,  and  from  thatsay  whether  the  right 
should  or  should  not  be  given.  Had  the  county  court  refused  to  make  the  or- 
der, or  made  an  order  refusing  the  prayer  of  the  petition,  it  cannot  be  claimed 
that  the  railroad  company  could  have  prosecuted  an  appeal.  If  this  special 
charter  provision  is  not  available  to  the  present  corporation,  then  the  order  is 
a  niUlity,  and  may  be  so  treated  collaterally.  Whether  available  or  not,  the 
act  of  the  county  court  is  one  from  which  the  jiaw  has  given  no  appeaL  It 
may  be  questioned  in  many  other  ways.  The  circuit  courts  have  a  superin- 
tending control  over  county  courts,  but  that  control  must  be  exercised  ac- 
•cording  to  the  usages  and  principles  of  law.  Tetherow  v.  Grundy  Co.  Court, 
9  Mo.  121;  vat  v.  Oumis,  42  Mo.  612. 

The  order  dismissing  the  appeal  is  therefore  affirmed,  on  the  ground  alone 
that  the  order  is  one  from  which  no  appeal  will  lie. 

(All  concurred.) 
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STATB  V.  Bbavgleigh. 
(Supreme  Oourt  of  Miasouri,    June  6, 1887.) 

1.  Crimivax  Practick— Vbhub. 

Rev.  St.  Mo.  1879,  }  1818,  proTides  that  the  yenae  named  in  the  margin  of  an  in- 
dictment shall  be  taxen  as  that  of  all  the  facts  in  the  body  of  the  same.  The  in- 
dictment herein  laid  the  venue  in  a  certain  county  in  the  margin  and  first  three 
counts,  and  in  the  fourth  and  fifth  laid  the  venue  on  a  railroad  train  which  passed 
through  said  county.  The  offense  charged  being  both  proved  and  admitted  to  have 
occurred  in  said  county,  held^  that  an  instruction  that  but  one  offense  is  intended  to- 
be  charged,  and  authorising  a  verdict  on  any  one  of  the  conuts,  was  correct 

2.  SAMV^BviOBlfCB— AOIB  AVD  DfiCLA&ATIOirS  OF  DXPSHDAHT. 

The  acts  and  declarations  of  a  defendant,  after  the  oommiasion  of  the  crime,  are 
competent  evidence  against  himself,  though  not  against  his  oo-defendanta. 

3.  Samb—Deficndakt  as  Witwess— Gknebal  Kepdtation. 

When  a  defendant,  on  trial  for  swindling,  has  testified  on  bis  own  behalf,  testi* 
mony  of  other  witnesses  as  to  his  general  reputation  is  properly  admitted. 

4.  Sams— IvsTBUcnoNB. 

An  instruction  on  the  doctrine  of faJtus  in  ttno,  etc.,  is  in  Misoouri  sufficient  if  it 
charge  that  the  witness  had  willfully  sworn  falsely,  the  words  "  willAiily  "  and 
**  knowingly  "  being  prescribed  in  the  alternative  in  such  caaes. 
6.  Falsb  Pbetensis— Bvidsvck. 

In  a  trial  for  swindling  on  a  train,  where  it  was  shown  that  defendant's  colleagues 
had  got  off",  after  the  commission  of  the  crime,  but  defendant  remained  with  their 
victim,  the  evidence  of  one  of  such  colleagues,  who  had  Just  testified,  without  ob- 
jection, as  to  the  gang's  operations  for  10  days  previous  to  and  up  to  the  day  of 
crime,  describing  their  procedure  in  their  prior  operationSh  is  admissible  to  pro  ve40> 
fendant's  intent  in  so  remaining. 

6.  Cbiminal  Practice— Evidehcb—Compbtbhcy. 

A  petition  of  defendant's  bail  to  the  governor  for  remission  of  the  penalty  in- 
currcMl  by  defendimt's  failure  to  appear,  is  inadmissible  to  corroborate  aefendanf  a 
explanation  of  such  failure;  and  such  petition  acquire*  no  probative  foroe  l^m  its 
filing  with  the  secretary  of  state,— the  remitter  by  the  ffovemor  beiiHr  reooided  in. 
the  trial  court,  and  ofiered  to  and  refused  by  the  defenaieuit  aaevidenoa. 

7.  False  Pkbtbnses— Ixstruotiobs. 

An  indictment  for  swindling  being  strictlv  drawn  under  Rev.  St.  Ho.  1879.  2 1561, 
and  the  proof  fully  supporting  the  same,  held,  that  an  instruction  to  the  Jury  to  as- 
sess a  punishment  under  said  section,  excluding  from  their  consideration  sections 
1663,1564,  relating  to  similar  offenses,  but  preerihing  diffeBcnt  penalties,  was  cor- 
rect. 

8.  SAJff]^-C0If8PIBACT. 

In  a  trial  for  swindling,  an  instruction  asked,  that  the  jury  disregard  all  evi-^ 
dence  tending  to  prove  a  conspiracy  between  the  parties  to  swindle  the  public  gener- 
ally or  any  individual,  held  properly  refused. 

9.  SAMB— PtrNISHMBHT. 

In  a  trial  for  swindling,  an  instruction  asked,  that,  if  the  jury  foimd  theofrenso- 
charged  was  committed  on  a  railroad  train,  they  should  assess  the  punishment  as 
for  a  misdemeanor  under  Rev.  St.  Mo.  1879,  i  1564,  the  indictment  being  drawn, 
and  the  proof  warranting  a  conviction  of  felony,  under  section  1561,  held  pro})erV 
refused. 

10.  With  ESS— OoMPBTBiroT—Co-CowspiiiATOB. 

.  A  detective  who  permits  a  swindle  to  be  comn^tted  in  his  presence  is  not  sueb  a 
co-conspirator  as  to  be  incompetent  to  testify  against  the  swindler  on  his  trial  for 
that  offense. 

11.  Same— Co-DEFBHDAirr  on  Ceixinal  Cbarob. 

A  joint  defendant  in  an  indictment  for  swindling,  as  to  whom  a  nolle  prosequi  has 
been  entered,  is  a  competent  witness  against  another  of  the  joint  defendants,  his 
credibility  only  being  affected. 

12.  Appeal— Objbctioks  must  be  Raised  Below. 

Objections  to  questions  asked  a  defendant  on  croes-examlnation  mnst  be  made, 
and  exceptions  saved  at  the  time.  Of  others  the  appellate  court  can  take  no  eog^ 
nizauoe. 

13.  Samb. 

Testimony  as  to  the  reputation  of  the  associates  of  a  defendant  on  trial  for  swind- 
ling not  having  been  objected  to  in  the  trial,  its  admission  cannot  be  urged  as  error 
on  appeal.  f^  r^^^^]^ 
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14.  Nkw  Tbial— Cbo08-£xamination— Habmlsbb  Bbbok. 

Questions  improperly  asked  a  defeudant  on  cross-examination,  the  answers  to 
which  could  have  in  no  way  affected  the  verdict,  are  no  ground  for  a  new  trial. 

Appeal  from  circuit  court,  St.  Louis  county. 

The  defendant^  John  C.  Beaucleigb»  was  jointly  indicted  at  the  May  term^ 
1883,  of  the  St.  Louis  county  circuit  court,  with  one  William  Beaucleigh  and 
Pat  Byrns,  under  Kev.  St.  Mo.  1879,  §  1561,  for  fraudulently  obtaining  from 
one  Parrott  $350  by  a  bogns  check.  William  Beaucleigh,  having  obtained  a 
severance,  pleaded  guilty,  and  a  nolle  prosequi  was  entered  as  to  Byrns. 
Said  section  1561  provides  that  any  person  '*who,  with  intent  to  cheat  and 
defraud,  shall  obtidn  from  any  other  person  or  persons  any  money,  property^ 
or  valuable  thing  whatever  by  means  of  any  *  *  *  <  confidence  game,' 
or  by  means  or  by  use  of  any  false  or  bogus  clieck,  *  *  *  shall  be  deemed 
guilty  of  a  felony,  and  upon  conviction  be  punished  by  imprisonment  in  the 
penitentiary  for  a  term  not  less  than  two  years."  Under  this  section,  de- 
fendant was  convicted  and  sentenced  to  a  term  of  seven  years.  His  motion 
for  a  new  trial  being  refused,  defendant  appeals.  His  counsel,  among  other 
points,  contended  that  one  Phillips,  a  detective,  who  had  seen  and  permitted 
the  swindling,  should  not  have  been  allowed  to  testify,  as  being  a  co-conspira- 
tor;  that  Byrns  also  was  an  incompetent  witness ;  that  t^e  court  erred  in  con- 
fining the  Jury  to  the  offense  defined  by  section  1561  in  the  assessment  of  the 
punishment.  The  fourth  and  fifth  counts  of  the  indictment  laid  the  venue  on 
a  moving  railroad  train.  Bev.  St.  Mo.  1879,  §  1564,  provides  that  '^whoever 
shall,  on  a  railroad  car,  coach,  or  train,  practice  any  confidence  game  not 
mentioned  in  the  preceding  section"  (which  makes  three-card  monte  and  such 
games  a  felony  punishable  by  a  fine  not  to  exceed  $5,000,  or  imprisonment  for 
from  two  to  five  years)  shall  be  deemed  guilty  of  a  misdemeanor.  It  was  con- 
tended that  the  jury  should  have  been  permitted  to  assess  a  punishment  in 
accordance  with  one  of  these  two  sections.  ^  The  other  facts  and  points  are 
sufficiently  set  out  in  the  opinion. 

Atty.  Gen.  Boone,  for  respondent.  Zach.  J.  Mitchell  and  A,  McElhinney, 
for  appellant. 

Braoe,  J.  The  defendant  was  Jointly  indicted  at  the  May  term,  1883,  of 
the  St.  Louis  county  circuit  court  with  one  William  Beaucleigh  and  Pat 
Byrns,  under  section  1561,  Bev.  St.  1879,  for  fraudulently  obtaining  from  one 
Simpson  G.  Parrott  the  sum  of  $350,  by  means  of  false  and  fraudulent  repre- 
sentations and  pretenses,  and  of  a  false  and  bogus  check.  A  severance  hav- 
ing been  granted  William  Beaucleigh,  who  afterwards  pleaded  guilty,  and  a 
nolle  prosequi  having  been  entered  as  to  Byrnes,  the  separate  trial  of  defend- 
ant came  on  at  the  November  term,  1885,  of  said  court,  and  resulted  in  a  ver- 
dict of  guilty  against  the  defendant,  and  his  sentence  to  the  penitentiary  for 
a  term  of  seven  years.  In  due  time  he  filed  his  motion  for  a  new  trial,  alleg- 
ing, as  grounds  therefor,  that  the  court  admitted  illegal  testimony  for  the 
state,  and  excluded  legal  testimony  offered  by  the  defendant;  that  the  court 
misdirected  the  Jury  in  matters  of  law,  failed  to  instruct  the  Jury  fully  as  to 
the  law  of  the  case,  and  refused  proper  declarations  of  law  asked  for  de- 
fendant; and  because  the  verdict  of  the  Jury  was  contrary  to  the  law  and  the 
evidence  in  the  case,  and  because  of  a  variance  between  the  proof  and  the  al- 
legations of  the  indictment.  The  motion  for  a  new  trial  having  iDeen  over- 
ruled, the  defendant  appeals  to  this  court. 

The  court  committed  no  error  in  permitting  Phillips  and  Byrnes  to  testify 
as  witnesses  for  the  state.  There  is  nothing  in  the  record  to  show  that  tiie 
witness  Phillips  was  in  any  manner  disqualified,  and  the  case  against  Byrnes, 
Jointly  indicted  with  the  defendant,  and  confessedly  guilty,  having  been  dis- 
posed of  by  a  nolle  prosequi  as  to  him,  he  was  a  competent  witness.  These, 
facts  only  affect  his  credibility.    State  v.  Clump,  16  Mo.  885;  Bish.  Grin^lC 
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Proc.  ^§  1020,  1161.  The  acts  and  declarations  of  the  defendant  after  the 
commission  of  the  offense,  though  they  could  not  have  been  given  in  evidence 
against  his  co-defendants,  were  competent  against  himself. 

It  is  contended  the  court  improperly  admitted  evidence  of  other  offenses. 
The  only  testimony  that  we  find  in  the  record  in  which  the  action  of  the  court 
was  properly  objected  to  and  exceptions  saved,  which  can  be  construed  as  ob- 
noxious to  this  objection,  is  the  following:  The  witness  Byrnes  was  asked: 
^' Was  there  any  understanding  between  you  as  to  the  part  to  be  taken  by  each 
in  such  transactions?  Anstver,  There  was  no  direct  understanding  as  I 
know  of.  Question.  How  did  yon  know  as  to  what  each  party  was  to  do? 
A,  On  former  occasions  they  done  the  satne  thing,  Q.  Done  the  same  thing  ? 
What  do  you  mean  by  the  same  thing?  A.  Well,  when  a  man  was  beat  of 
his  money,  the  third  man  was  to  see  that  he  went  away  all  right, — see  what 
he  had  to  say  afterwards.  Q»  Who  would  you  call  the  third  man  in  this 
transaction  in  reference  to  Mr.  Parrott?  A,  John  was  the  third  man. "  The 
subject  on  inquiry  immediately  preceding  the  question  objected  to  was  the 
purpose  of  defendant  in  remaining  on  the  train  with  Parrott  after  witness  and 
Byrnes  had  gotten  off  at  Pacific,  and  in  answer  to  the  question,  "Was  there 
any  understanding  as  to  what  Johnnie  was  to  do  after  he  left  Pacific, "  the 
witness  had  answered,  ''Not  at  that  very  time."  Then  he  was  asked  the 
question  objected  to.  The  witness,  before  that,  had  given  in  detail  the  man- 
ner in  which  Parrott  had  been  defrauded  of  Ills  money,  and  the  part  which  he 
and  William  and  John  fieaucleigh,  the  defendant,  had  taken  in  the  transac- 
tion; and  the  subject  of  inquiry  to  which  the  question  objected  to  was  ad- 
dressed, was  the  qito  animo  of  defendant  in  remining  on  the  train  with  the 
victim  of  the.  confidence  game  after  the  train  left  Pacific,  where  the  witness 
and  William  Beaucleigh  had  gotten  off  after  obtaining  his  money.  The  wit- 
ness had  just  before  testified,  without  any  objection  on  the  part  of  the  defend- 
ant, that  he  and  the  defendant  i^nd  William  Beaucleigh,  for  a  week  or  10  days 
previous  to  the  night  on  which  the  offense  charged  was  committed,  had  been 
engaged  in  the  city  of  St.  Louis  playing  confidence  games,  and  that  on  that 
night  they  started  out  on  the  Missouri  Pacific  Railsoad  for  the  same  purpose. 
The  evidence  objected  to,  tending  to  disclose  the  system  on  which  such  ope- 
rations had  been  conducted  by  the  parties  for  some  days  previous,  up  to»  and 
including  the  time  when  this  offense  was  committed  with  which  defendant 
was  charged,  was  admissible  for  the  purpose  of  showing  the  intent  with  which 
the  defendant  remained  on  the  train  with  the  defrauded  victim  after  he  had 
been  despoiled  of  his  money.  State  v.  Myers,  82  Mo.  559;  Bish.  Crim.  Proc 
§§  1126,  1127;  Whart.  Crim.  Ev.  8  82;  State  v.  Bayne,  88  Mo.  604. 

After  a  careful  examination  of  the  evidence  of  the  defendant  in  chiet  and 
the  questions  asked  him  upon  cross-examination,  to  which  objections  were 
made  and  exceptions  saved,  and  which  we  can  only  consider,  {State  v.  MUlSt 
88  Mo.  417,)  we  find  there  was  no  departure  from  the  law  requiring  such 
cross-examination  to  be  confined  to  matters  referred  to  by  the  defendant  in 
his  examination  in  chief,  except  in  one  or  two  matters  of  no  importance  or 
significance  in  the  case,  the  answers  to  which  could  in  no  way  have  had  any 
effect  upon  the  verdict. 

The  evidence  of  the  witnesses  introduced  by  the  state  in  rebuttal,  after  the 
defendant  had  testified  as  a  witness  in  his  own  behalf,  as  to  his  general  repu- 
tation, was  properly  admitted.  State  v.  Clinton,  67  Mo.  380;  State  v,  PaimeTt 
88  Mo.  568.  Their  testimony  as  to  the  reputation  of  his  associates  not  hav- 
ing been  objected  or  excepted  to  on  the  trial,  its  admission  cannot  be  urged 
here  as  error.  StaU  v.  Burk,  89  Mo.  635,  2  S.  W.  Bep.  10;  StaU  v.  Burnett, 
81  Mo.  119. 

The  defendant  offered  to  read  in  evidence  in  his  behalf  a  petition  of  B.  S. 
McDonald  to  the  governor,  praying  for  a  remission  of  the  penalty  incurred  by 
him  as  security  for  the  defendant  on  his  bond  for  his  appearance  to  answer 
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the  indictment  in  this  case.  The  court  refused  to  permit  it  to  be  read.  On 
no  principle  of  the  law  of  evidence  could  the  contents  of  such  an  instrument 
be  introduced  in  this  case.  The  facts  therein  stated  could  not  be  proved  in 
this  way;  and  the  Instrument,  as  to  those  facts,  received  no  probative  force 
by  having  been  filed  in  the  office  of  the  secretary  of  state.  The  one  evidential 
fact  which  the  document  had  the  force  to  prove— the  refnittitur  by  the  gov- 
ernor of  the  penalty  of  the  bond — ^had  culminated  in  an  entry  of  record  in  the 
case  in  the  court  in  which  it  was  then  being  tried,  which  entry  the  court  of- 
fered to  permit  the  defendant  to  read,  which  offer  the  defendant  refused.  Ko 
error  was  committed  in  the  refusal  of  the  court  to  permit  the  petition  to  be 
read. 

Two  objections  are  urged  against  the  first  instruction  given  by  the  court: 
First.  That  the  court  instructed  the  jury  'Hhat,  although  the  indictment 
contained  several  counts,  but  one  offense  is  intended  to  be  diarged ;"  whereas 
the  venue  of  the  first  three  counts  is  laid  in  St.  Louis  county,  and  the  venue 
of  the  fourth  and  fifth  is  laid  on  a^ moving  railway  train,  which,  in  the  course 
of  its  voyage,  passed  through  St.  Louis  county;  and  the  instruction  author* 
ized  them  to  convict  on  any  of  the  counts  if  they  found  the  act  was  committed 
in  St.  Louis  county.  Second,  Said  instruction  confined  the  jury  to  the  offense 
defined  by  provisions  of  section  1561  in  the  assessment  of  the  punishment. 
It  is  only  necessary  to  say,  in  answer  to  the  first  objection,  that  it  was  not 
only  proven,  but  admitted  by  the  defendant  on  the  trial,  that  the  offense 
chsurged  was  committed  in  St.  Louis  county.  The  venue  laid  in  the  margin 
of  the  indictment  was  St.  Louis  county.  That  section  1813,  Rev.  St.  1879, 
provides:  ''It  shall  not  be  necessary  to  state  any  venue  in  the  body  of  any 
indictment,  but  the  county  named  in  the  margin  thereof  shall  be  taken  to  be 
the  venue  for  all  the  facts  stated  in  the  body  of  the  same;"  and  that  the  more 
particular  description  of  the  lociis  in  guo,  contained  in  the  fourth  and  fifth 
counts,  was  not  inconsistent  with  the  venue  laid  in  the  margin.  As  to  the 
second  objection.  The  offense  charged  in  the  indictment  is  the  offense  de- 
fined, and  for  which  the  punishment  is  prescribed,  by  section  1561.  The 
indictment  was  drawn  strictly  in  accordance  with  the  terms  of  that  section, 
and  in  the  form  therein  prescribed.  The  evidence  corresponded  with  the  al- 
legations of  the  indictment,  and  tended  to  prove  the  offense  therein  charged* 
and  the  instruction  very  properly  directed  the  jury  to  assess  the  punishment 
in  accordance  with  the  provisions  of  that  section  of  the  statute. 

The  court,  in  its  instruction  to  the  jury  upon  the  doctrine  ot/alaus  inu^Ot 
etc.,  instructed  them  that  they  were  at  liberty  to  disregard  the  evidence  of  a 
witness  who  had  willfully  sworn  falsely.  It  is  contended  that  the  instruc- 
tion was  erroneous  in  that  the  word  '* knowingly"  was  not  also  inserted  in 
qualification  of  the  false  oath.  The  correctness  of  the  instruction  as  ffiven 
is  sustained  by  a  number  of  decisions  of  this  court.  State  v.  Elkina,  63  Ho. 
159;  White  v.  Maxey,  64  Mo.  552;  State  v.  Pa/mer,  88  Mo.  568.  The  last 
case  is  cited  by  counsel  in  support  of  their  contention.  It  is  directly  in  point 
to  the  reverse!  There  is  a  world  of  difference  between  the  little  wdrds  ''and" 
and**  or." 

Of  the  instructions  asked  by  the  defendant  four  were  refused.  The  first 
was  to  the  effect  that  the  jury  should  not  take  into  consideration  any  evidence 
tending  to  prove  a  conspiracy  between  the  parties  to  cheat  and  defraud  the 
public  generally,  or  any  individual  whom  they  might  meet;  the  second  and 
third  h^  no  bearing  upon  the  case;  and  the  fourth  directed  them  that,  if  they 
found  the  offense  was  committed  on  a  railroad  train,  they  should  assess  the 
punishment  as  for  a  misdemeanor,  under  section  1564,  Rev.  St.  1879.  There 
was  no  error  in  refusing  these  instructions.  The  instructions  given  by  the 
court  upon  its  own  motion,  and  those  given  at  the  request  of  the  defendant, 
very  fully  and  fairly  presented  the  law  of  the  case  to  the  jury.  If  the  evi- 
dence given  by  the  witness  Byrnes  was  true,  there  can  be  no  doubt  of  defend-QJ^ 
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ant's  guilt.  His  testimony  was  strongly  corroborated,  not  only  by  i^  evi- 
dence of  the  witness  Phillips,  who  was  in  no  s^nse  an  accomplice,  but  by  the 
other  witnesses  who  testified  in  the  case. 

The  evidence  was  suffldei^t  to  sustain  the  verdict,  and  the  Judgment  of 
the  circuit  court  is  affirmed. 

(All  concur.) 

DuNKMAN  V.  Wabash,  St.  L.  &  P.  Ry.  Co. 

{Sfupreme  Court  of  Missouri,    June  S.  1887.) 

NsGLioEiYcx—CoirrBiBUTOBT— Dbgrbeb  op  Neolioencv^Rajlboao  Ooxpahibb. 

Plaintiff  was  iDjured  by  a  train  of  fVeight  cars  while  they  were  backing  into  a 
coal-yard,  withoat  having  a  man  stationed  on  top  of  the  car  at  the  end  of  the  train 
furthest  from  the  engine,  to  give  danger  Bignala,  as  required  b^  an  ordinance  of  the 
dtv  of  St.  Louis.  JJeid,  in  an  action  for  damages,  that,  notwithstanding  the  plain- 
tiff may  have  been  guilty  ofcontributorv  negligence,  the  railroad  company  was 
still  liable  for  the  iniury  if  it  could  have  been  prevented  by  the  exercise  of  reason- 
able care  on  the  part  of  the  company,  after  discovery  of  the  danger  in  which  the 
plaintiff  stood,  or  if  the  company  failed  to  discover  the  danger  through  its  own 
recklessness,  when  the  exercise  of  ordinary  care  would  have  discovered  it,  and 
averted  the  calamity.    Shebwood,  J.,  dissents. 

Appeal  from  St.  Louis  court  of  appeals. 

A,  Jt,  Taylor,  for  appellant.     W.  H,  Blodgett,  for  respondent. 

Ray,  J.  This  action  was  brought  in  the  St.  Louis  circuit  court,  by  the 
plaintiff  against  the  defendant,  to  recover  damages,  on  account  of  personal 
injuries  sustained  by  reason  of  alleged  negligence  on  the  part  of  the  agents 
and  servants  of  defendant  in  the  conduct  and  management  of  an  engpne  and 
train  of  cars  within  the  limits  of  said  city.  At  the  trial  before  the  circuit 
court,  there  was  a  verdict  and  judgment  for  plaintiff,  from  which  defendant 
appealed  to  the  St.  Louis  court  of  appeals,  where  the  judgment  of  the  circuit 
court  was  reversed,  and  the  cause  remanded;  from  which  the  plaintiff  ap- 
pealed to  this  court. 

A  brief  digest  of  the  opinion  of  the  court  of  appeals  is  found  in  the  ap- 
pendix to  16  Mo.  App.  at  pj^res  547  and  548,  and  is  to  the  effect  following :  "  ( 1) 
An  objection  to  the  introduction  in  evidence  of  an  ordinance,  on  the  ground 
that  the  subject  is  not  clearly  expressed  in  its  title,  cannot  be  made  for  the 
first  time  on  appeal.  (2)  Such  an  objection  is  waived  if  not  made  at  the  trial. 
(3)  The  rule  that  negligence  of  the  plaintiff  which  contributes  directly  to 
cause  the  injury  complained  of  will  prevent  his  recovery,  is  without  excep- 
tion or  qualification. "  The  opinion  itself  is  found  in  the  record  before  us, 
but  is  not  otherwise  reported,  except  as  above  stated. 

The  petition  (as  said  by  the  court  of  appeals)  predicates  the  plaintiff's  right 
of  recovery  upon  the  violation  of  an  ordinance  of  the  city  of  St.  Louis,  num- 
bered 10,305,  which  requires  the  observance  of  certain  precautions  in  the  run- 
ning of  locomotives  and  cars,  propelled  by  steam,  in  the  city  of  St.  Louis.  The 
parts  of  that  ordinance  material  to  the  case  will  be  noticed  hereafter. 

The  answer  contained — First,  a  general  denial;  second,  contributory  negli- 
gence on  the  part  of  the  plaintiff.  The  third  branch  of  said  answer  was  to 
the  effect  following:  That  the  spur  railroad  switch  track  on  which  the  in- 
jury occurred  was  upon  the  private  grounds  of  Donk  i3ros.  &  Co.,  owned  and 
operated  by  them  as  a  coal-yard,  for  their  exclusive  use  and  benefit  as  coal 
merchants;  and  that  for  the  purpose  of  facilitating  the  reception  of  ear  loads 
of  coal,  and  selling  same  to  their  customers,  without  unloading,  said  Donk 
Bros  &  Co.  had  caused,  by  agreement  with  defendant,  said  switch  track  to  be 
connected  with  the  railroad  track  of  defendant  adjacent  thereto,  under  an 
agreemen  t  between  defendant  and  said  Donk  Bros .  &  Co.  that  the  latter  should 
keep  a  watchman  to  notify  employes  or  their  patrons  of  the  approach  of  trains. 
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and  warn  them  to  get  out  of  the  way  of  danger;  and  that  the  persons  so  em- 
ployed in  said  yard,  and  especially  plaintiff,  had  knowledge  thereof,  and  were 
accustomed  to  rely  on  said  watchman  for  warnings  of  danger;  and  that  plain- 
tiff's injuries  were  caused  by  failure  of  said  watchman  to  warn  him  of  the 
approach  of  defendant's  engine  and  cars,  while  moving  on  said  spur  track,  or 
by  his  failure  to  look  and  listen  to  said  watchman  for  such  warnings  from 
said  watchman,  and  not  by  any  fault  of  defendant's  servant.  The  reply  was 
a  general  denial. 

The  evidence  in  the  record  tends  to  show  the  nature  and  extent  of  the  in- 
Jury  complained  of,  and  that,  at  the  time  of  the  injury,  the  plaintiff  was 
standing  upon  a  coal  car  of  the  defendant,  upon  a  certain  switch,  or  ''spur 
railway  track,"  in  the  coal-yard  of  Donk  Bros  &  Co.,  unloading  coal  from  said 
car  into  a  wagon  belonging  to  his  employer,  Allewell;  that  the  servants  of 
defendant,  in  charge  of  a  locomotive  engine  of  defendant,'  backed  a  freight 
train  of  cars  against  a  car  adjacent  to  the  one  on  which  plaintiff  was  standing, 
with  such  force  and  violence  as  to  throw  the  plaintiff  from  the  car  on  whfch 
he  was  standing,  in  such  manner  as  to  cause  the  injuries  complained  of ;  that 
the  engine  and  train  of  cars  approached  the  plaintiff  from  behind;  that  he 
was,  at  the  time,  looking  at  the  coal  upon  the  car  which  he  was  engaged  in 
unloading,  and  that,  while  so  engaged,  he  did  not  stop  or  turn  to  look  or  listen 
for  the  approach  of  an  engine  or  train,  although  he  was  aware  that  they  were 
accustomed  and  liable  to  come  in  on  said  "spur  railway  track,"  at  frequent 
intervals;  that  plaintiff,  while  so  engaged,  seemed  unconscious  of  the  approach 
of  said  engine  and  train,  until  the  concussion  and  accident  took  place;  that 
the  bell  upon  the  locomotive  was  not  being  sounded,  nor  was  there  a  man  on 
the  top  of  the  car  furthest  from  the  backing  engine,  to  give  danger  signals, 
as  required  by  said  city  ordinance,  and  that  there  was  nothing  to  obstruct  the 
plaintiff  from  the  view  of  those  in  charge  of  the  approaching  backing  train, 
if  they  had  been  at  their  post,  and  attentive  to  the  situation  of  things  in  plain 
view.  The  evidence  was  conflicting  as  to  the  ringing  of  the  bell,  but  there 
was  no  pretense  that  there  was  a  man  on  top  of  the  car  furthest  from  the 
backing  engine;  nor  was  there  any  pretense  but  what  the  plaintiff  might  have 
seen  and  heard  the  approaching  train,  if  he  had  looked  and  listened,  in  time 
to  have  got  out  of  the  way. 

The  city  ordinance  in  question  was  offered  in  evidence  by  plaintiff,  to  which 
the  defendant  made  only  general  objections,  on  the  score  of  incompetency,  ir- 
relevancy, and  immateriality ;  and  also  because  it  was  not  pleaded  ib  substance, 
or  in  hceo  verba,  etc.  Section  2  of  that  ordinance  is  as  follows:  ''Sec.  2.  It 
shall  not  be  lawful,  within  the  limits  of  the  city  of  St.  Louis,  for  any  oar,  cars, 
or  locomotives,  propelled  by  steam-power,  to  obstruct  any  street  crossing  by 
standing  thereon  longer  than  five  minutes;  and  when  moving,  the  bell  of  the 
engine  shall  be  constantly  sounded  within  said  limits;  and  if  any  freight  car, 
cars,  or  locomotives,  propelled  by  steam-power,  be  backing  within  said  limits, 
a  man  shall  be  stationed  on  top  of  the  car  at  the  end  of  the  train  furthest 
from  the  engine,  to  give  danger  signals ;  and  no  freight  train  shall  at  any  time 
be  moved  within  the  city  limits  without  it  be  well  manned  with  experienced 
brakemen  at  their  posts,  who  shall  be  so  stationed  as  to  see  the  danger  signals 
and  hear  the  signals  from  the  engine.  The  steam-whistle  of  danger  shall  in 
no  case  be  sounded  except  in  giving  the  usual  signal  for  running  trains. 

At  the  close  of  the  plaintiff^s  evidence,  and  also  at  the  close  of  all  the  evi- 
dence, the  d^endant  asked  instructions  in  the  nature  of  a  demurrer  to  the  ev- 
idence, which  the  court  overruled,  and  defendant  excepted. 

At  the  close  of  the  evidence,  the  court  gave  eight  instructions  for  plaintiff, 
and  five  for  defendant.  Nine  instructions  asked  by  defendant  were  refused. 
The  instructions  given  covered  the  different  aspects  of  the  case  material  to 
notice>  as  made  by  the  pleadings  and  the  evidence  in  the  cause.  The  court 
of  appeals,  after  disposing  correctly  of  the  objections,  there  made  for  the  fir^[^ 
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time,  to  the  introduction  in  evidence  of  the  ordinance  in  question,  then  pro- 
oeeds  as  follows:  ''The  other  grounds  on  which  we  are  asked  to  reverse  the 
judgment  relate  to  the  giving  and  refusing  of  instructions.  We  have  looked 
carefully  through  the  instructions.  They  bear,  for  the  most  part,  internal 
evidence  of  having  been  very  carefully  considered,  in  the  light  of  what  we  re- 
gard as  correct  applicatory  principles  of  law.  One  of  them,  however,  we  re- 
gard as  fundamentally  erroneous.  The  defendant  asked  an  instruction,  and 
the  court  refused  to  give  it,  as  asked,  but  added  a  qualification  to  it,  and  gave 
it  as  thus  qualified.  This  instruction,  as  given,  was  as  follows;  the  qualify* 
ing  words  being  in  italics: 

"  'No.  8.  The  court  instructs  the  jury  that  if  the  plaintiff  knew  that,  at  the 
place  of  the  accident,  defendant  was  accustomed,  with  an  engine,  to  switch 
cars  loaded  with  coal  onto,  and  empty  cars  off  from,  the  track  upon  which  he 
was  at  work,  then  it  became  and  was  his  duty  to  keep  a  careful  watch  for  the 
approach  of  such  engine  and  cars,  and  that  his  diligence  and  vigilance  in  that 
behalf  should  have  been  increased  in  proportion  as  the  danger  of  his  position 
increased.  If,  therefore,  the  jury  should  believe,  from  the  evidence,  that  the 
plaintiff,  in  his  work  of  unloading  a  car  of  coal  upon  the  switch  track  at  the 
coal-yard  of  Donk,  assumed  a  position  upon  the  said  car  which  he  was  so  un- 
loading, from  which  he  was  liable  to  be  thrown  by  the  striking  of  any  car  or 
cars  being  switched  against  it,  and,  having  assumed  such  position,  failed  to 
keep  a  careful  and  diligent  watch  or  lookout  for  such  engine  and  cars  as  were 
moved  onto  or  off  of  said  track,  but,  on  the  contrary,  turned  his  back  to  the 
direction  from  which  the  switch-engine  and  cars  must  come,  or  would  come, 
then  the  jury  are  instructed  that  such  conduct  upon  his  part  was  negligence, 
and,  if  it  contributed  directly  to  bring  about  his  injuries,  he  cannot  recover, 
notwithstanding  the  defendant's  servants  were  guilty  of  negligence  which 
also  contributed  to  bring  about  the  plaintiff's  hurt,  unless  the  negligence  qf 
d^endantt  as  called  for  by  the  instruction  No.  2  given  you,  toas  the  proxi' 
mate  or  efficient  cause  of  the  injury. 

"Instruction  No.  2,  therein  referred  to,  is  as  follows:  'No.  2.  Even  if  the 
jury  should  believe,  from  the  evidence,  that  the  plaintiff  took  a  position  upon 
a  car  from  which  he  was  unloading  coal,  with  his  back  turned  towards  a  rail- 
way track  from  which  trains  were  accustomed  to  approach,  and  although  the 
jury  may  believe  that  the  plaintiff  did  not  use  ordinary  care  in  taking  such 
position,  yet  if  the  jury  further  believe  from  the  evidence  that  an  engine  and 
freight  cars,  propelled  by  steam-power,  and  operated  by  defendant's  servants^ 
did,  on  the  sixteenth  day  of  November,  1882,  at  a  point  near  Fahn  street,  in 
the  city  of  St.  Louis,  back  against  a  car  connected  with  a  car  on  which  plain- 
tiff was  standing,  with  such  force  and  violence  as  to  throw  plaintiff  from 
said  car,  and  cause  him  to  be  run  against  and  injured;  and  if  the  jury  believe, 
from  the  evidence,  that  at  the  time  said  cars,  so  backing  against  said  car  so 
connected  with  the  car  on  which  plaintiff  was  standing,  caused  said  injuries 
to  plaintiff,  there  was  no  man  stationed  on  the  top  of  the  car  at  the  end  of  the 
train  furthest  from  the  engine  to  give  danger  signals;  and  that  a  man  so 
stationed  on  the  top  of  said  car  could,  by  the  exercise  of  ordinary  care,  have 
discovered  that  the  plaintiff  was  in  a  position  of  danger,  and  was  liable  to  be 
injured  by  being  thrown  from  the  car  on  which  he  was  standing,  and  could, 
by  the  exercise  of  ordinary  care,  have  averted  said  injury  from  plaintiff,  either 
by  giving  warning  to  plaintiff  of  his  danger,  or  signaling  the  engineer;  and 
that  no  such  warning  or  signal  was  given;  and  that  such  failure  to  give  plain- 
tiff warning,  or  to  signal  the  engineer,  directly  caused  plaintiff's  said  inju- 
ries,— ^then  plaintiff  is  entitled  to  recover  such  damages  as  the  jury  may  be- 
lieve, from  the  evidence,  will  compensate  him  for  the  injuries  so  received, 
not  exceeding  ten  thousand  doUars.'  " 

Speaking  of  instruction  No.  8,  the  court  of  appeals  proceeds  to  say:  ''We 
do  not  see  how  this  instruction  can  be  sustained.  If  the  plalntifps  negligence 
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«contritated  directly  to  bring  about  the  injary,'  it  was,  in  a  Judicial  sense,  a 
proximate  or  efficient  cause  of  the  injury.  This  being  so,  the  defendant's  neg- 
ligence could  not  have  been  <  the  proximate  or  efficient  cause  of  the  injury,' 
though  it  might  have  been  a  proximate  cause.  If  both  the  negligence  of  the 
plaintiff  and  the  defendant  were  proximate  or  efficient  causes  of  the  injury, 
the  case  becomes  a  case  of  concurrent  negligence,  and  in  such  case  the  person 
hurt  cannot  recover  damages.  In  our  jurisprudence  there  is  no  exception  or 
qualification  to  the  rule  that,  if  the  plaintiff's  negligence  contributed  directly 
to  bring  about  the  injury,  he  cannot  recover  damages  of  the  defendant  for  the 
injury.  Such  a  rule  would  abolish  the  whole  doctrine  of  contributory  negli- 
gence. For  the  giving  of  this  instruction,  as  thus  modified,  the  judgment 
must  be  reversed,  and  the  cause  remanded." 

The  propriety  of  this  ruling  of  the  court  of  appeals  is  the  principal  question 
now  before  us.  A  careful  examination  of  the  adjudications  of  this  court  in 
reference  to  the  doctrine  of  contributory  negligence  will  show,  we  think,  that 
the  learned  judge  of  the  court  of  appeals,  in  the  foregoing  opinion,  has  stated 
the  doctrine  too  broadly,  especially  when  applied  to  the  facts  of  this  case.  The 
qualification  appended  to  instruction  8  by  the  trial  judge  is,  we  think,  in  strict 
harmony  with  numerous  decisions  of  this  court  heretofore  rendered.  By  this 
qualification,  instruction  8  was  required  to  be  read  in  connection  with  in- 
struction 2,  then  referred  to,  and,  when  so  read,  the  two,  taken  together, 
fairly  present  the  exceptions  and  qualifications  to  the  rule,  as  stated  in  vari- 
ous opinions  touching  that  question,  to  the  effect  following:  "Notwithstand- 
ing the  injured  party  may  have  been  guilty  of  contributory  negligence,  a  rail- 
road company  is  still  liable  for  the  injury  if  it  could  have  been  prevented  by 
the  exercise  of  reasonable  care  on  the  part  of  the  company,  after  discovery  of 
the  danger  in  which  the  Injured  party  stood,  or  if  the  company  failed  to  dis- 
cover the  danger,  through  its  own  recklessness,  when  the  exercise  of  ordinary 
care  would  have  discovered  it,  and  averted  the  calamity."  This  doctrine  is 
recognized,  in  terms  more  or  less  explicit,  in  repeated  decisions  of  this  court, 
and  among  them  are  Harlan  v.  Railroad,  65  Mo.  22;  Kelley  v.  Railroad,  75 
Mo.  140;  8covaie  v.  Railroad,  81  Mo.  440;  Welsh  v.iea«road,Id.466;  Berg- 
man  v.  Railroad,  88  Mo.  678,  1  S.  W.  Rep.  384;  Rine  v.  Railroad,  88  Mo. 
892;  Frick  v.  Railroad,  75  Mo.  595;  Merz  v.  MissouH  Pac.  R.  R„  88  Mo.  672, 
at  677,  1  S.  W.  Rep.  382;  Drain  v.  Railway,  86  Mo.  574,  and  10  Mo.  App. 
531;  Karle  v.  Railway,  55  Mo.  476,— besides  other  cases  where  the  same  ex- 
ception and  qualification  of  the  rule  is  recognized. 

The  question  whether  the  railroad  company,  in  this  instance,  could  have 
prevented  the  injury,  by  the  exercise  of  reasonable  care  on  the  part  of  its  serv- 
ants in  charge  of  the  backing  train,  after  discovery  of  the  danger  in  which 
the  injured  party  stood,  or  whether  the  company  failed  to  discover  the  danger, 
through  its  own  recklessness  or  carelessness,  when  the  exercise  of  ordinary 
care  would  have  discovered  it,  and  averted  the  calamity,  was,  we  think,  sub- 
mitted to  the  jury  by  instructions  Nos.  8  and  2,  when  taken  together;  and  the 
jury  having  found  the  issues  against  the  defendant,  upon  evidence  tending  to 
establish  the  same,  their  decision  in  such  cases  is  conclusive  upon  us. 

There  is  a  class  of  cases,  happening  in  the  county,  at  stations  and  in  villages, 
where  a  different  rule  has  been  recognized  and  approved.  There  it  has  ^n 
said  that  "the  liability  of  the  company,  in  such  cases,  is  limited  to  negligence 
and  want  of  care,  occurring  after  the  exposed  and  dangerous  position  of  the 
injured  party  came  to  the  knowledge  of  the  servants  charged  with  the  want  of 
care."  The  theory  that  the  servants  of  the  company  might,  by  the  exercise 
of  ordinary  care,  have  disco vered  the  dangerous  position  of  the  party  injured, 
in  time  to  have  avoided  the  accident,  it  has  been  said,  does  not  apply  in  such 
cases;  that  it  is  only  in  populous  districts  and  large  cities  where  the  doctrine 
of  the  instructions  complained  of  in  this  case  has  been  most  frequently  applied 
and  approved,  (especially  where,  by  ordinance,  certain  precautions  and  safe- 
v.4s.w.no.l0 — 43 
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guards  are  required  to  be  observed  by  those  in  charge  of  the  conduct  and 
management  of  moving  trains  within  the  city  limit?;  or  where  some  limita- 
tion has  been  imposed,  by  like  ordinance,  as  to  the  rate  of  speed,  while  mov- 
ing within  said  limits.)  Of  the  class  of  cases  above  mentioned,  as  holding  a 
rule  different  from  the  one  at  bar,  the  following  may  be  named  among  them: 
Bine  v.  Railway,  88  Mo.  392;  Yamall  v.  Railway,  75  Mo.  583;  Maher  v. 
Railway,  64  Mo.  267;  Zimmerman  v.  Railway,  71  Mo.  477.  Even  in  the 
latter  class  of  cases  it  has  been  held  that  the  impossibility  of  checking  the 
train  after  the  discovery  of  the  perilous  condition  of  the  party  injur^,  by 
those  in  charge  of  the  train,  will  not  exonerate  the  company,  if  guilty  of  neg- 
ligence beforehand  which  creates  the  impossibility.  Maher  v.  RaUtoay,  64 
Mo.  267,  276, 277. 

In  the  case  of  Rine  v.  Railway,  88  Mo.  400.  supra.  Justice  Black,  speak- 
ing of  that  case,  uses  this  language:  **  There  is  no  analogy  between  the  case 
at  bar,  as  respects  the  question  under  consideration,  and  those  cases  where 
the  servants  fail  to  observe  some  municipal  or  statutory  regulation,  and  the 
injury  is  attributed,  in  whole  or  in  part,  to  that,  or  where  they  are  not 
found  at  their  proper  places  when  passing  a  public  crossing,  or  going  through 
a  populous  city  or  district,  or  fail  to  heed  due  warning  of  danger.  These  ob- 
servations are  sufficient  to  distinguish  this  case  from  Frick  v.  Railway,  75 
Mo.  595,  and  Kelley  v.  Railway,  Id.  138." 

In  the  case  at  bar,  it  will  be  observed  that  the  provisions  of  section  2  of 
city  ordinance  10,305,  hereinbefore  set  out,  in  connection  with  the  evidence 
in  the  cause,  sufficiently  distinguish  this  case  from  that  of  Rine  v.  Railway^ 
supra,  and  at  the  same  time  shows  that  it  falls  within  the  recognized  princi- 
ple of  the  cases  there  cited  with  approval. 

We  are  therefore  of  opinion,  and  so  hold,  that  the  court  of  appeals  erred 
in  reversing  the  judgment  of  the  circuit  court  on  account  of  the  instruction 
No.  8,  as  modified  by  insti*uction  No.  2,  as  pointed  out  by  the  trial  judge  in 
that  behalf.  As  to  the  third  branch  of  defendant's  answer,  it  is  perhaps  suf- 
^cient  to  say  that  even  if  it  be  conceded  tliat  a  breach  of  the  specified  con- 
tract, on  the  part  of  Donk  Bros.  &  Co.,  might  possibly  furnish  defendant  a 
dcuuse  of  action  against  them  for  any  damage  thereby  sustained,  yet  it  cer- 
toinly  affords  no  defense  to  the  present  action.  For  these  reasons  the  judg- 
ment of  the  court  of  appeals  is  reveraed,  and  the  cause  remanded  to  that 
coui-t,  with  directions  to  enter  up  a  judgment  affirming  that  of  the  circuit 
coui-t;  in  which  the  judges  ail  concur,  except  Shebwoop,  J.»  who  dissents. 


PlLBRUN  «.  IVJSBS. 
{8tiprem$  Oouri  cf  Utootcri.    June  S,  18S7.) 

U  PARXmCBSHIF— DxaeOLUTIOK— -PUBCHASB  OF  OUTSTAWDIHO  CLAIX. 

Alter  thedisBulution  of  a  i>artnership,  but  before  the  final  Bettlementof  accotraia^ 
the  continuing  partner  bought  in,  for  $210,  an  outstanding  proiuimory  note  of  the 
firm  of  the  fiice  value  of  $4,000,  and  claimed  credit  for  the  full  amount  In  the  final 
adjustment.  Held,  that  the  trust  relation  which  exists  between  partners  is  not  ter- 
tniiiat^  with  the  dissolution^  but  continues  until  a  final  adjustment  and  settlement 
4>f  the  partnership  affairs,  and  that  only  the  amount  actually  paid  in  purchasing 
ibe  claim  should  oe  credited. 

J.  Same— Rkfbbehc*— Final  Decbeb.  ,       .  , 

In  a  suit  to  settle  the  afl*air8  of  a  partnership,  it  is  the  duty  of  the  trial  court,  upon 
approval  of  the  report  of  the  referee,  to  so  dispose  of  the  assets  of  the  firm,  by  order 
of  sale  or  partition  in  kind  or  otherwise,  as  to  make  a  complete  and  final  settleiuent 
between  the  parties. 

Appeal  from  circuit  court.  Cape  Girardeau  county* 
R.  L.  Wilson  and  Oliver  dt  Limbaugh,  for  appellant.    Lewis  Brown,  for 
respondent. 
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Rat,  J.  This  action  was  brought  to  settle  the  mercantile  partnership 'en- 
tered into  between  plaintiff  and  defendant,  in  1863,  under  the  name  and  style 
of  Filbrun  A  lyers,  and  continued  until  Julj,  1880,  when  the  same  was  dis- 
solved. Plaintiff,  Filbum,  at  this  date,  went  out,  leaving  defendant.  Ivers, 
in  possession  and  control  of  the  store,  goods,  notes,  book-accounts,  etc.  There 
was  no  adjustment  of  the  accounts  of  said  firm,  or  of  the  individual  accounts 
of  plaintiff  and  defendant  with  said  firm,  at  the  time  of  said  dissolution.  De- 
fendant Ivers  continued  from  said  July,  1880,  to  carry  on  the  business  until 
May,  1882,  when  this  suit  was  begun,  and  a  receiver  appointed,  who  there- 
upon took  possession  of  the  partnership  stock.  After  the  pleadings  were 
made  up  in  said  cause,  a  referee  was  appointed  by  order  of  the  court  to  state 
the  account  between  said  parties.  The  report  of  the  referee  filed  in  the  cause 
was  as  follows:  * 

''I  find  from  the  books  of  the  late  firm,  and  evidence,  as  follows: 

B£SOUBC£S. 

Due  tbem  on  personal  accounts,  per  petty  ledger,  -          •    $1,144  37 

Due  them  ou  personal  accounts,  per  general  ledger,  •           2,089  76 

r»onds,  notes,  and  stock  on  hand,     -          -           -  •          •     6,017  99 

freight  bills  due  by  sundry  persons,     -           -           •  •                61  66 

Proceeds  from  sale  of  property  reported  by  receiver,  -          •        969  8S 

Due  from  John  Ivers  on  open  account,            -           •  •            9,079  06 

Due  by  John  H.  Filbrun  ou  open  account,            •  •          •     6,604  43 

Total, $24,907  08 

LIABILITIES. 
Due  John  Ivers,  amount  account  paid  Cape  County  Mills,        •    $   144  16 
Due  John  Ivers  for  amount  due  on  a  promissory  note  for  $4,000, 
dated  January  9,  1880,  payable  to  the  order  of  Henry  Kiel, 
signed  by  the  president  and  treasurer  of  the  Union  Mill  Co., 
indorsed  by  Filbrun  &  Iveni,        .  .  •  •  •     4,680  75 

4.833  90 

Total  resources,  •••.••  $20,073  13 

Objections  and  exceptions  thereto  were  filed  by  plaintiff,  which  were  over- 
ruled by  the  court,  and  judgment  based  on  said  report  was  given  for  defend- 
ant in  the  sum  of  $1,149.20,  from  which  plaintiff  has  appealed. 

In  the  said  report  of  the  referee  it  will  be  perceived  defendant  Ivers  is  given 
'Credit  for  $4,689.75,  the  full  amount  of  principal  and  interest  then  due  on 
the  Kiel  note,  and  the  principle  exception  to  the  report  and  judgment  entered 
•thereon  is  in  respect  to  this  credit.  As  to  this  note  the  facts  seem  to  be  about 
4IS  follows:  Said  firm  of  Filbrun  &  Ivers  w^s,  with  other  parties,  interested 
in  the  Union  Mill  Company,  a  company  engaged  in  the  manufacture  and  sale 
•of  dour.  Said  Filbrun,  it  seems,  was  the  president,  and  said  Ivers  secretary, 
of  said  mill  company.  In  January,  1880,  said  miU  company,  by  its  said  pres- 
ident and  secretary,  executed  the  following  note«  which  la  the  one  referred  to 
.in  the  cause: 

^$4,000.  Cafe  Gibardeau,  Mo.,  January  9,  1880. 

"Six  months  after  date,  we  promise  to  pay  to  the  order  of  Henry  Keil  four 
thousand  dollars,  for  value  received ;  negotiable,  and  payable  without  defal- 
cation or  discount,  with  interest  from  date  at  the  rate  of  ten  per  cent,  per  an- 
num, [Signed]  John  H.  Filbrun, 

•'President  of  Mo.  Union  Mill  Co. 

"John  Ivers,  Secretary." 

Said  note  was  indorsed  by  the  said  firm  of  Filbrun  A  Ivers,  and  after  the. 
^dissolution  of  the  partnership,  and  before  this  suit  was  brought,  said  Ivers 
j>urchased  said  note  from  Meystedt,  the  owner  and  holder  thereof,  and,  as  we 
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have  said,  the  referee,  in  his  report,  gives  said  Iveis  a  credit  therefor  in  the- 
amount  of  the  face  value  and  the  accrued  interest. 

The  relations  of  plaintiff  and  defendant  being  that  of  partners,  their  rights, 
and  duties,  as  between  themselves,  are  to  be  governed  by  the  rules  applica^ 
ble  to  trustees  and  agents;  and  the  trust  relation  which  exists  between  them 
is  not  terminated  with  the  dissolution,  but  continues  until  a  final  adjustment 
and  settlement  of  the  partnership  affairs  is  had.  Story,  Partn.  (5lh  Ed.)  §§ 
174, 348;  Pomeroy  v.  Benton,  57  Mo.  531. 

Application  of  these  rules  and  principles  would  entitle  defendant  Ivers  to- 
a  credit  only  in  the  amount  actually  paid  by  him  for  the  said  note.  In  this 
behalf,  the  testimony  of  Ivers  was,  in  substance,  that  he  paid  Meystedt,  the 
holder  and  owner  of  the  note,  $250  in  cash,  and  certain  commissions  on  sales 
of  meat  which  he  made  for  Meystedt  between  the  months  of  October,  18H0, 
and  April,  1881.  The  usual  charge  for  such  commission,  as  he  testifies,  was. 
2|  per  cent,  for  buying,  and  the  same  for  selling.  He  testified  that  he  bought 
more  than  $10,000  worth  of  meats  for  Meystedt,  but  would  not  testify  that 
the  amount  so  purchased  was  as  much  as  $15,000.  So  that,  in  any  event,, 
upon  the  theory  of  his  testimony,  allowing  him  5  per  cent,  on  the  largest 
amount,  $15,000,  his  commissions  would  amount  to  $750;  and  the  $250  paid 
in  cash  would  make  the  note  cost  him,  and  the  sum  actually  paid  therefor, 
not  to  exceed  $1,000.  So  that,  taking  this  as  the  testimony  of  Ivers  in  this 
behalf,  and  accepting  the  same  as  correct,  the  liability  of  the  firm  to  Ivers  on 
account  of  said  note  should  have  been  taken  as  of  the  amount  so  paid  in  fact, 
instead  of  the  face  of  the  note  and  accrued  interest.  But,  taking  the  testi* 
mony  of  Ivers  himself  in  its  entirely,  it  is  not  at  all  clear  that  there  was,, 
even  according  to  him,  any  consideration  for  the  Kiel  note  beyond  the  $25(> 
cash  payment.  He  also  testified  that  he  had  no  contract  or  bargain  with  Mey- 
stedt as  to  buying  or  selling  the  meat;  that,  during  the  time  he  was  so  en- 
gaged, Meystedt  paid  him  no  commissions,  and  that  nothing  was  ever  said 
by  either  of  them  in  that  behalf;  and,  when  asked  what  conversation  passed 
between  him  and  Meystedt  at  the  time  he  paid  the  money  for  the  note,  he 
answered  that  the  purport  was  that,  if  he  would  give  Meystedt  $250,  Mey- 
stedt would  call  everything  straight  between  them,  and  that  nothing  was 
said  about  commissions. 

On  the  other  hand,  Meystedt  testified  that  defendant  Ivers  paid  him  $210 
in  cash  for  the  note,  and  paid  nothing  else.  He  further  says  that  I vertf  bought 
the  meat  from  him,  and  paid  him  for  it  before  it  was  shipped,  and  that  Iver» 
sold  the  same  for  himself,  and  not  for  Meystedt.  We  should  also  observe  that 
something  is  said  in  his  evidence  about  certain  accounts  s^inst  him  being 
settled  on  the  books.  These  accounts  were  due  the  firm  of  Filbrun  &  Ivers 
and  said  mill  company,  and  cut  no  figure  in  determining  what  the  note  cost 
Ivei*s,  for  the  reason  that  his  interest  therein  was  no  greater  that  Filbrun's* 

Upon  the  question  as  to  what  was  paid  for  the  said  note,  said  Meystedt  is 
the  more  disinterested  witness.  His  testimony  is  given  more  positively,  and 
under  less  reserve  and  qualification  ;  and,  further,  the  rule  is  that^  if  there 
are  doubts  in  and  about  such  claims  and  transactions,  they  are  to  be  resolved 
in  favor  of  the  partnership,  as  against  the  individual  members.  Under  this 
evidence,  $210  should,  we  think,  be  taken  as  the  sum  Ivers  actually  paid  for 
the  Kiel  note,  and  he  should  be  given  a  credit  in  that  amount  on  account  o£ 
said  note,  and  not  in  the  amount  of  the  note,  and  interest  thereon,  as  was 
done  in  said  report  and  judgment  The  other  item  of  $134.15  for  which  Ivers 
was  given  credit  by  the  referee  is  not  disputed,  so  tliat  upon  this  basiSr  which 
we  deem  correct,  the  total  liability  of  the  firm  toaaid  Ivers  shoruld  be  the  sum 
of  $344.15,  instead  of  the  total  sum  of  $4,833.90,  so  found  and  stated  by  the 
referee.  It  appears  from  the  said  report  of  the  referee  that  tJiere  was  due  said 
firm,  on  the  open  account  of  said  Ivers,  a  sum  of  $2,534.62  in  exoess  of  that  due 
the  firm  on  the  open  account  of  plaintiff,  Filbrun;  so  that^  after  crediting  thia 
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-sum  with  tbe  said  t844.15  pidd  by  I  vers,  defendant  Ivers  would  still  be  in- 
debted to  the  firm  in  the  sum  of  $2, 190.47,  and  plaintiff  would  therefore  be 
entitled  to  a  judgment  in  his  favor  for  one-half  of  said  sum,  which  would  be 
#1,045.23,  and  it  is  aocordinglj  so  ordered  by  this  court 

Again,  it  was  the  duty  of  the  trial  court  to  dispose  of  the  issues  in  the  cause, 
and,  upon  approval  of  the  report  of  the  referee,  to  so  dispose  of  the  assets  of 
the  firm  as  to  make  a  complete  and  final  settlement  between  the  parties.  By 
its  approval  of  the  report  of  the  referee  the  court  must  have  found  the  re- 
sources of  the  firm  to  be  as  therein  stated.  This  report  shows  resources  of 
the  firm  of  the  apparent  aggregate  value  of  more  than  $8,000,  of  which  some 
-disposition,  either  by  order  of  sale  or  partition  in  kind  or  otherwise,  should 
be  made.  Story,  Partn.  (5th  £d.)  531.  For  this  purpose  the  cause  will  be 
remanded,  to  enable  the  parties  and  court  to  take  such  further  action  in  the 
premises  as  may  be  required  in  that  behalf. 

(All  concur.) 

BuBNBS  and  others  o.  Bangert  and  others. 
(Supreme  Qmrt  o/  MUuntri,    June  6, 1887.) 

HVSBAKD  AmO  WiTB— EXXMFTIOK  OF  WiFK'B  PrOPIBTT  FROK  DBBIB  OF  HUSBAHB-^JK?- 

noN  8295,  Rkv.  St.  Mo.  1879. 

Bection  3295,  Rev.  St.  Mo.  1879,  provides  that  the  rents,  issues,  and  products  of 
the  real  estate  of  any  married  woman,  and  all  moneys  and  obligations  arising  from 
the  sale  of  such  real  estate,  and  the  interests  of  her  husband  in  her  rights  in  any  real 
estate  which  belonged  to  her  before  marriage,  or  which  she  may  have  acquired  by 
gift,  grant,  devise,  or  inheritance  during  coverture,  shall,  during  coverture,  be  ex- 
empt from  attachment  or  levy  of  execution  for  the  sole  debts  of  her  husband.  Held, 
unoer  this  section,  that  property  purchased  by  money  derived  from  the  rents,  is- 
sues, and  products  of  the  separate  estate  of  a  married  woman  is  exempt  from  at- 
tachment or  levy  of  execution  for  tbe  sole  debts  of  the  husband. 

Appeal  from  St.  Louis  court  of  appeals. 

Metcalf  &  Ferris,  for  respondents.     W,  H,  Cloptan,  for  appellants. 

Rat,  J.  This  cause  has  twice  been  in  the  St.  Louis  court  of  appeals,  and 
is  reported  in  13  Mo.  App.  144,  and  16  Mo.  App.  22.  In  1872  one  Tinman 
wius  the  owner  of  a  valuable  and  productive  farm  designated  in  the  evidence 
«s  the  "Columbia  Bottom  Farm,"  upon  which  he  resided  at  the  date  of  his 
death  in  said  year.  He  left  as  his  widow  Wilhelmine  Charlotte  Tieman, 
usually  spoken  of  as  Oiarlotte,  and  four  minor  children.  The  widow  contin- 
ued, with  the  said  children,  to  reside  upon  the  said  farm  after  his  death,  and 
held  the  same  under  the  provision  of  Tieman* s  will,  which  will  be  noticed 
hereafter.  In  the  first  year  after  the  death  of  Tieman,  the  widow  s^ved  from 
the  products  of  the  farm  the  sum  of  $1,000.  Some  gathered  crops  which  the 
husband  left  on  said  farm,  and  whicli  she  sold,  entered  into  this  sum.  While 
residing  on  this  farm,  in  the  year  1873,  and  one  year  and  some  months  after 
the  death  of  Tieman,  her  first  husband,  said  Charlotte  Tieman  intermarried 
with  the  defendant  Henry  Bangert,  who,  immediately  after  the  marriage,  be- 
•came  administrator  de  bonis  non  of  her  first  husband's  estate,  and  as  Quch 
received  into  his  hands  about  $2,500.  He  also  became  curator  for  each  of 
said  four  minor  children.  He  was  possessed  of  no  means  at  the  date  of  the 
marriage.  For  three  years  thereafter  he  lived  with  his  said  wife  upon  the 
Oolumbia  Iwttom  farm;  and  they,  with  the  minor  children,  cultivated  it  to- 
gether,— ^the  wife  and  children  laboring  in  the  fields  as  well  as  said  husband, 
^nd  doing  the  cooking  and  the  household  work  of  all  descriptions.  Said  Henry 
Bangert  had  no  other  occupation  or  business,  or  means  of  making  money,  ex- 
«cept  such  as  were  afforded  by  the  said  farm  so  held  by  the  wife.  Upon  this 
he  bestowed  his  time  and  labor,  as  we  have  said.  In  1876  said  Henry  Ban- 
gert bought  a  farm  near  the  Columbia  farm,  held  by  his  wife  under  Tieman's 
will,  paying  therefor  $5,650  in  cash,  and  took  a  deed  of  general  warranty 
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therefor  in  his  own  name.  The  grantor  in  said  deed  to  Henry  Bangert  wa» 
one  Frenz,  and  this  farm  is  spoken  of  as  the  *'Frenz  Farm."  In  April*  1879» 
Bangert  conveyed  the  Frenz  farm  to  William  Benne,  who  in  May,  1879,  con- 
veyed it  in  trust  to  Henry  Benne  for  the  separate  use  of  said  Glu&rlotte,  wife 
of  said  Henry  Bangert.  These  intermediate  deeds  were  without  considera- 
tion. In  May,  1879,  John  Bangert,  the  uncle  of  defendant  Henry,  held  tlie- 
latter's  note  for  $1,000,  upon  which  he  instituted  suit,  and  obtained  judg- 
ment by  default  thereon  in  June,  1879.  This  note  was  the  sole  obligation, 
and  debt  of  the  husband,  and  was  given  prior  to  his  said  marriage  with  the 
widow  of  Tieman.  John  Bangert  levied  execution  under  his  said  judgment 
on  the  said  Frenz  farm,  and  at  the  sheriff's  sale  became  the  purchaser  thereoC 
for  one  dollar.  He  thereupon  instituted  this  suit  against  Henry  Bangert, 
wife,  et  ah;  the  first  count  of  the  petition  being  in  the  nature  of  a  bill  in* 
equity  to  set  aside  as  fraudulent  said  conveyances  made  by  the  husband^ 
through  a  third  party,  to  a  trustee  to  hold  for  the  separate  use  of  the  wife. 
The  second  count  was  one  in  ejectment  for  the  possession  of  said  farm.  Said. 
John  Bangert  and  wife,  after  the  institution  of  this  suit,  conveyed  the  Frenz 
farm  by  deed  of  quitclaim  to  said  plaintiffs  Burns  &  Metoalf  for  f600,  and 
said  John  Bangert  also  assigned  to  them  the  judgment  obtained  by  him  against 
said  Henry  Bangert,  and,  after  the  death  of  said  John  Bangert,  said  Burns  & 
Metcalf  were  substituted  on  the  record,  and  the  suit  revived  in  their  name- 

The  answer  of  defendants,  so  far  as  we  care  to  consider  the  same,  alleges, 
in  substance,  that  said  Henry  Bangert,  acting  as  the  agent*  of  said  Charlotte- 
Bangert,  the  wife,  and  as  curator  of  said  minor  children,  purchased  the  said 
Frenz  farm,  and  that  of  the  purchase  money  paid  therefor  $1,600  belonged  te 
the  minor  children  jointly,  and  the  remaining  $4,000  belonged  to  defendant 
Charlotte  Bangert;  being  the  rents,  issues,  and  products  of  the  real  estate 
devised  to  her  by  her  first  husband.  The  only  evidence  adduced  at  the  trial 
as  to  the  acquisition  of  this  purchase  money,  what  it  was,  and  whence  de> 
rived,  was  given  by  the  defendant  Charlotte  Bangert,  who  was  put  upon  the 
stand  by  the  plaintiffs.  Her  testimony  is  given  in  the  opinion  in  16  Mo.  App^ 
on  pages  33,  34,  and  35,  and  we  need  not  again  recite  it.^ 

In.  this  said  opinion  the  court  of  appeals  say:  "If  we  give  full  effect  to* 
this  testimony  [meaning  that  of  the  wife]  it  will  appear  that  of  the  #5,650 
which  appears  to  have  been  the  purchase  price  of  the  Frenz  farm  $2,650  were- 
given  by  Mrs.  Bangert  to  Henry  Bangert  out  of  moneys  which  she  had  kept 
in  the  house;  the  same  being  accumulations  of  sales  of  produce  of  the  Colom- 
bia bottom  farm,  on  which  her  former  husband  died,  and  on  which  she  has 
ever  since  lived  both  before  and  after  her  marriage  with  her  present  husband^ 
Henry  Bangert.  It  will  also  appear  that  of  this  $2,650,  $1,000  was  the  re- 
sult of  accumulations  by  Mrs.  Bangert  from  sales  of  produce  of  the  farn> 
during  her  widowhood,  and  that  the  remaining  $1,650  was  money  which  had 
accumulated  from  sales  of  produce  of  the  same  farm  during  the  period  of 
about  three  years  which  intervened  between  her  marriage  with  Henry  Ban- 
gert and  the  purchase  of  the  Frenz  farm.  Whether  it  can  be  inferred  from 
thisttestimony  that  any  money  of  Henry  Bangert  went  into  the  purchase  oi 

1  Mrs.  Bangert  testified  substantially  as  follows :  That  to  get  together  the  parcbaae- 
money  for  the  land  in  dispute  her  husband  drew  out  of  the  Bremen  Bank  $8,000  on  a< 
notes  or  notes ;  that  of  this  $2,400  was  **  administration  money,"  which  Henry  Bangert 
held  as  administrator  of  Mrs.  Banicert's  deceased  husband,  and  as  curator  of  the  four 
minor  cliildren,  and  that  the  other  $600  belonged  to  her,  Mrs.  Bangert ;  that  this  $b00  was 
money  from  a  sale  of  wheat  for  her  by  a  neighbor;  that  the  balance  of  the  $5,000,  which* 
went  to  make  up  the  purchase  price,  was  kept  in  the  house ;  that  $1,000  of  it  had  beea 
there  a  long  time— since  the  year  after  her  former  husband  died ;  that  the  balance  was* 
made  from  the  farm  left  by  her  first  husband.  She  further  testified  that  she  had  charge- 
and  control  of  the  farm,  and  worked  on  it  the  year  around  ;  that  Henry  Bangert,  when 
he  married  her,  had  but  $80;  and  that,  whenever  he  sold  anything,  he^urned  it.  over 
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the  Frenz  farm  depends  upon  the  question  who  was  the  legal  owner  of  this 
$1,650.  There  is  no  evidence  of  any  separate  ownership  of  this  money  by 
Mrs.  Bangert  other  than  the  fact  that  she  always  had  it  in  her  personal  cus- 
tody at  the  house,  and  that  it  was  the  proceeds  of  a  farm  in  which  an  estate 
for  twenty  years  had  heen  vested  in  her  by  her  former  husband."  After 
some  discussion  of  several  opinions  of  this  court,  ( Woodford  v.  StepTiens,  51 
Mo.  443,  447;  Kidwell  y .  Kirkpatrielc,  70  Mo.  214;  and  Walker  \.  Walker, 
25  Mo.  367,  375,)  the  court  of  appeals  then  says:  "Applying  these  principles 
of  the  facts  of  this  case,  the  conchision  is  unavoidable  that  all  of  that  portion 
of  the  money  which  was  used  by  Henry  Bangert  in  the  purchase  of  this  farm^ 
amounting  to  the  sum  of  $4,000,  which  the  defendants  claim  in  their  answer 
was  the  money  of  Mrs.  Bangert,  is  to  be  deemed  to  have  been  the  money  of 
the  defendant  Bangert.  When  he  married  the  ividow  Tieman,  and  went  to 
live  with  her  on  the  (Columbia  bottom  farm,  he  is  deemed  in  law  to  have  en* 
tered  into  possession  o^  her  estate  for  years  in  the  farm  under  the  deceased 
husband's  will,  which  was  a  chattel  interest,  and  also  of  all  chattels  upon  the 
farm  belonging  to  her.  There  is  no  evidence  whatever  of  any  agreement  at 
that  time,  or  of  any  purpose  on  his  part,  to  hold  these  chattel  interests  as  her 
trustee,  or  in  any  other  than  his  own  right  as  her  husband  under  the  law  as 
it  then  stood.  The  $1,000  which  she  claims  to  have  owned  became  hiajure 
maHti  under  the  decision  above  quoted  from  twenty-fifth  Missouri.  Al- 
though it  may  not  have  been  taken  Into  physical  custody, — though  Mrs. 
Bangert  may  have  kept  it  in  the  cellar  in  an  oyster  can,  as  she  testified  at  the 
former  trial, — yet,  as  he  had  a  right  to  reduce  it  into  his  possession  at  will, 
that  was  enough.  He  and  she  were  one  in  law,  and  her  possession  was  his 
possession." 

It  will  be  observed  that  the  court  of  appeals  took  the  evidence,  aud  dealt 
with  it  as  chancellors,  and  reversed  the  ruling  of  the  circuit  court  dismissing 
the  bill,  and  disposed  of  the  case  by  a  decree  in  favor  of  plaintiffs,  which  con- 
cluded the  rights  of  Mrs.  Bangert,  the  wife,  but  did  not  affect  the  rights  of 
the  minor  children,  who  had  not  been  made  parties  to  the  suit.  The  decree 
against  Henry  Bangert  and  wife  was  also  for  the  annual  rental  value  of  the 
Frenz  farm. 

This  said  disposal  thereof,  so  far  as  Mrs.  Bangert  was  concerned,  was  upon 
the  theory,  as  the  above  extracts  from  the  opinion  show,  that  the  money,  thus 
produced  and  earned  by  the  joint  and  common  labor  of  husband  and  wife  and 
minor  children  on  the  said  farm  held  by  the  wife  under  the  will  of  the  first 
husband,  and  that  already  accumulated  by  the  widow  prior  to  the  marriage 
with  the  second  husband,  and  held  by  her  as  stated,  was  money  which  under 
the  law  as  it  then  was  belonged  to  the  husband  in  virtue  of  his  marital  rights, 
and,  as  such,  was  liable  to  executions  for  his  sole  debts. 

In  this  disposition  of  the  case  we  are  not  able  to  concur.  The  third  provis- 
ion of  the  will  of  said  Tieman,  which  we  have  referred  to,  was  as  follows: 
"(8)  I  give  and  devise  all  of  my  real  estate  situate  in  the  county  of  St.  Louis 
to  my  beloved  wife,  Wilhelmine  Charlotte  Tieman,  to  be  held  for  a  period 
which  shall  extend  to  twenty  years  from  the  date  of  this  will,  and  at  the  end 
of  that  period  I  will  and  order  that  the  said  real  estate  be  distributed  equally 
among  my  wife,  Wilhelmine  Charlotte  Tieman,  and  my  children,  Karoline 
Tieman,  Fredericka  Tieman,  Amaliegen  Tieman,  and  Henry  Tieman,  to  have 
and  to  hold  to  my  said  wife,  Wilhelmine  Charlotte  Tieman,  and  my  said  chil- 
dren, Karoline,  Fredericka,  Amaliegen,  and  Henry  Tieman,  and  their  heira 
and  assigns,  forever.  ♦  *  *  It  is  provided,  also,  that  the  expense  of  rear- 
ing and  educating  my  children  shall  be  paid  by  my  wife,  Wilhelmine  Charlotte 
Tieman,  in  consideration  of  the  use  of  the  entire  farm  during  the  minority  of 
my  children." 

It  will  be  perceived  that,  at  the  expiration  of  20  years,  the  wife  was  to  have 
absolutely  the  one-fifth  poition  of  said  real  estate,  sharing  equally  with  each 
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of  the  children,  and  during  the  period  of  20  years  she  was  to  have  the  use, 
possession^  and  absolute  control  thereof*  in  consideration  of  which  she  was  to 
rear  and  educate  the  children.  Without  entering  at  length  upon  discussion 
as  to  its  exact  character,  the  interest  of  the  wife  in  said  lands,  as  given  by  the 
said  will,  was,  we  think,  '*real  estate"  within  the  meaning  of  section  3295. 
Bev.  St.,  and  as  that  term  is  used  in  various  other  statutes  in  this  state.  She 
could  unquestionably  have  maintained  the  action  of  ejectment  therefor  if  she 
had  been  ousted  of  the  possession. 

As  already  said,  there  is  no  pretense  that  said  Henry  Bangert  had  any  money 
of  his  own,  or  that  the  said  $4,000,  used  in  the  purchase  of  the  Freuz  farm,  was 
derived  or  accumulated  in  whole  or  in  part,  in  any  other  way  than  by  the 
management  and  cultivation  of  the  Columbia  bottom  farm,  devised  as  afore- 
said, and  by  the  joint  labor  of  the  husband  and  wife  and  minor  children  upon 
the  said  farm  during  the  three  years  after  the  marriage,  and  from  1873  to  1876. 
If  this  is  so,  then  the  purchase  money  of  the  Frenz  farm  wbs  so  far  rents, 
issues,  and  products  of  the  Columbia  bottom  farm,  acquired  by  the  wife  under 
the  will,  and  as  such  was  during  coverture  exempt  from  attachment  or  levy  of 
execution  for  the  sole  debts  of  the  husband.  The  Frenz  farm,  bought  there- 
with, took  its  place,  and  was  held  under  like  exemption.  The  statute  declares 
that  not  only  the  rents,  issues,  and  products  of  the  real  estate  of  a  married 
woman  shall  be  exempt,  during  coverture,  from  att-ichment  or  levy  of  execu- 
tion, but  that  all  money  and  obligations  arising  from  the  sale  of  such  real 
estate,  and  the  interest  of  her  husband  in  her  right  in  any  real  estate  belong- 
ing to  her  before  marriage,  or  which  she  may  have  acquired  by  gift,  grant, 
devise,  or  inheritance,  shall  be  likewise  exempt.  With  respect  to  such  lands, 
and  money  and  obligations  arising  from  the  sale  thereof,  and  rents,  issues,  and 
products  of  such  lands,  the  marital  status  and  rights  of  the  husband  as  they 
existed  at  common  law  have  been  changed  by  said  statute.  The  statute  is  a 
disabling  statute,  and  prevents  the  husband  from  conveying  the  wife's  real 
estate,  and  her  interests  therein,  and  the  products  thereof ;  and  it  also  exempts 
the  rents,  issues,  and  products,  and  the  money  and  obligations  arising  from 
sale  thereof,  and  the  marital  interest  of  the  husband  therein  during  coverture, 
from  attachment  and  execution  for  the  husband's  sole  debts.  Its  restrictions 
are  on  the  creditors  of  the  husband  as  well  as  the  husband.  Whether  tlie 
possession  be  considered  as  in  the  husband  or  wife  is  immaterial,  as  neither 
the  property  itself,  nor  his  marital  interests  therein,  is  subject  to  levy  or  seiz- 
ure at  the  instance  of  the  husband's  creditors.  If  this  property  is  exempt  from 
execution  for  the  sole  debt  of  the  husband,  it  cannot,  as  to  his  creditors  be  the 
subject  of  a  fraudulent  conveyance  or  sale  by  the  husband.  If  his  creditors 
cannot  reach  it  for  his  debt,  its  sale  or  conveyance  is  no  concern  of  the  cred- 
itor, since  they  have  no  riglit  or  claim  thereon.  They  can  only  complain  of 
sales  and  conveyances  of  property  that  is  subject  to  their  debts.  To  this  ex- 
tent the  creditors  have  no  standing  in  court.  Bump,  Fraud.  Conv.  (2d  £d.) 
242,  and  cases  cited;  Davis  v.  Land,  88  Mo.  436;  Hartzler  v.  TooUe^  86  Mo^ 
23;  Abemaihy  v.  Wliitehead,  69  Mo.  30;  Vogler  v.  Montgomery^  64  Mo.  684. 

Since  the  decision  of  this  cause  by  the  court  of  appeals,  this  court  has  had 
occiision  in  Mueller  v.  Kaessmann,  84  Mo.  318,  to  consider  the  force  and  effect 
of  this  section  3295  upon  the  marital  rights  of  the  husband  as  they  existed  at 
common  law.  The  subject-matter  of  the  litigations  in  that  case  was  lands  of 
the  wife  held  in  the  ordinary  way,  and  not  to  her  sepai*ate  use;  but  this  case 
involves  kindred  and  analogous  questions  arising  under  said  statute,  and  falls, 
we  tliink,  within  the  principles  of  that  decision  and  construction  of  said  stat- 
ute as  therein  announced. 

For  these  reasons  the  judgment  and  decree  of  the  court  of  appeals  herein 
is  reversed,  and  that  of  the  circuit  court  is  affirmed;  in  which  all  concur. 
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Gabroutte  «.  White. 

{Supreme  Court  of  Miasmiri.    June  6,  1887.) 

1.  Landlord  aot)  Tenant — Rent — Lien  on  Crops. 

Under  Rev.  St.  Mo.  1879,  ff  3088.  3091,  8093, 3096,  a  proceeding  for  attftcbmentfor 
rent  is  intended  to  be  a  provision  for  the  enforcement  of  the  landlord's  lien  on 
the  crop  grown  on  the  demised  premises  for  the  rent  of  the  year  in  which  such 
crop  was  grown;  and  such  proceeding  can  be  maintained  by  the  landlord,  not  only 
against  his  immediate  lessee,  but  also  against  the  tenant  of  such  lessee,  provided 
the  rent  accrued  during  the  term  of  such  lessee.  Where,  therefore,  an  under-tenant 
had  removed  certain  wheat  crops  from  his  land  within  30  days  next  before  the 
commencement  of  a  suit  for  an  attachment,  and  while  rent  was  owing  by  thelessee 
to  the  landlord,  held^  that  the  landlord  was  entitled  to  an  attachment  against  the 
under-tenant's  wheat  for  the  rent  due  by  the  lessee  to  the  landlord. 

2.  Same. 

Rev.  St.  Mo.  1879,  J  3091,  gives  two  independent  grounds  lor  an  attachment  for 
rent,  either  of  which  is  sutficient  to  sustain  the  writ ;  and,  accordingly,  if  a  tenant 
either  removes  his  property  from  the  demised  premises  within  30  days  prior  to  the 
commencement  of  the  suit  for  attachment,  or  if  he  has  disposed,  or  attempted  to 
dispose,  of  his  property,  so  as  to  endanger,  hinder,  or  delav  the  landlord  from  the 
collection  of  his  rent,  the  proceeding  for  attachment  is  well  grounded. 

Appeal  from  Greene  county. 

W.  2>.  Huhbardy  for  respondent.    0.  H.  Trovers,  for  appellant. 

Brace,  J.  This  is  a  salt  by  attachment  f6r  rent,  commenced  before  a  Jus- 
tice of  the  peace.  The  defendant  pleaded  in  abatement  to  the  affidavit  filed 
for  an  attachment,  and  the  jury  found  for  plaintiff  on  the  issues  joined  by  the 
plea.  The  defendant  refusing  to  further  plead,  the  cause  was  tried  by  the 
•court,  and  judgment  rendered  for  the  plaintiff.  There  was  no  conflict  in  the 
•evidence  in  regard  to  any  of  the  material  facts,  which  were  substantially  as 
follows:  Six  or  seven  years  before  this  suit  was  commenced,  the  plaintiff,  by 
•oral  agreement,  rented  a  farm  to  John  W.  White,  the  father  of  the  defendant, 
for  one-third  of  the  crop  to  be  raised  each  year  on  the  premises.  John  W. 
White  had  several  grown  sons  living  with  him  on  the  farm,  among  them  the 
•defendant,  each  of  whom  he  every  year  permitted  to  cultivate  for  himself  por- 
tions of  the  said  farm;  requiring  them  only  to  deliver  to  the  plaintiff  such 
portions  of  the  crop  they  should  raise  thereon  as  would  be  coming  to  the  plain- 
tiff under  his  contract  with  him,  being  the  same  as  he  himself  paid  as  i-enUd 
under  the  agreement.  Under  this  arrangement,  the  defendant  and  his  brotiier, 
for  some  years,  cultivated  different  portions  of  the  farm;  delivering  to  the 
plaintiff  each  year  his  share  of  thecrop  raised  under  said  agreement.  In  Sep- 
tember. 1882,  the  defendant  put  in  a  crop  of  wheat  on  37  acres  of  the  farm 
which  he  had  previously  cultivated,  and  during  the  ensuing  seasons  culti- 
vated other  portions  of  the  farm  in  corn  and  oats.  On  the  fifteenth  day  of 
December,  1882,  plaintiff  and  John  W.  White  made  the  following  written 
^reement: 

'*  Article  of  agreement  made  and  entered  into  between  Wm.  B.  Garroutte, 
•of  the  first  pait,  and  J.  W.  White,  of  the  second  part,  witnesseth ;  that  the 
party  of  the  second  part  agrees  to  deliver  to  the  party  of  the  first  part  full  and 
;peaceable  possession  of  his  farm,  without  law,  to  the  party  of  the  first  part,  on 
the  first  day  of  August,  1883,  situate  on  sections  5,  8,  9,  township  28,  range 
.24,  in  Greene  county.  Mo. ;  and  that  the  party  of  the  second  part  agrees  to  pay 
•one-third  of  the  grain  raised  on  the  land  in  cultivation;  and  he  further  agrees 
to  put  ail  the  broke  land  in  small  grain,  and  stack  one-third  of  the  wheat  on 
said  land,  and  feed  the  straw  out  on  said  land  without  any  danger  to  the  grow- 
ing crops  by  stock  in  the  inclosurcs;  and  further  agrees  to  cut  no  growing 
timber.    Given  under  our  hands  this  fifteenth  day  of  December,  1882." 

Plaintiff  testified  that  his  object  in  making  tiiis  agreement  was  to  get  pos- 
session of  tlie  farm,  and  he  thought  he  could  do  so  only  by  making  an  agree- 
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ment  with  John  W.  White.  He  did  not  make  the  agreement  witb  the  defend- 
ant, because  he  did  not  think  he  was  the  proper  party  to  make  it  with;  and 
that  this  contract  embodied  all  the  terms  of  the  oral  contract  agreement  that- 
had  been  existing  for  six  or  seven  years  between  John  W.  White  and  himself  r 
and  applied  to  all  the  land  he  had  rented  him,  including  the  land  cultivated 
by  the  defendant,  and  the  wheat  land  for  the  rent  of  which  this  suit  by  at* 
tachment  is  brought.  In  August,  1883,  John  W.  White  and  his  family,  in- 
cluding the  defendant,  who  continued  a  single  man,  residing  with  his  fatheiv 
removed  with  their  property  from  the  premises.  The  defendant,  having  det 
livered  to  the  plaintiff  a  third  of  the  oats  and  com  which  the  defendant  raised 
upon  the  premises,  moved  the  wheat  from  the  land  on  which  it  was  raised, 
and  stacked  it  on  a  tract  of  land  he  had  purchased,  and  afterwards,  and  within 
80  days  after  such  removal  by  defendant,  on  the  twenty-seventh  day  of  Au- 
gust, 1883,  the  plaintiff  instituted  suit  against  the  defendant  and  caused  the 
attachment  to  be  levied  upon  the  wheat.  It  is  contended  for  the  appellant- 
that  this  action  cannot  be  maintained,  for  the  reason  that  the  defendant  was- 
the  tenant  of  his  father,  and  not  of  the  plaintiff.  The  action  is  a  statutory 
one,  and  the  contention  can  be  determined  by  simply  setting  out  in  consecu- 
tive order  the  statutory  provisions  regulating  it,  and  applicable  to  the  case^ 
Section  3083,  Rev.  St.  1879,  provides  that  "every  landlord  shall  have  a  lienr 
upon  the  crop  grown  upon  the  demised  premises  in  any  year,  for  the  rent 
that  shall  accrue  for  such  year;  *  *  *  and  such  lien  may  be  enforced  by 
attachment  in  the  manner  hereinafter  provided. *'  Section  3091,  Id.:  That 
'*  when  any  person  who  shall  be  liable  to  pay  rent,  whether  the  same  is  due  or 
not,  or  whether  the  same  be  payable  in  money  or  other  things,  if  the  rent  be^ 
due  within  one  year  thereafter,  ♦  ♦  ♦  has  within  thirty  days  removed 
his  property  from  the  leased  premises,  or  shall  in  any  manner  dispose  of  such 
crop,  or  attempt  to  dispose  of  the  same,  so  as  to  endanger,  hinder,  or  delays 
the  landlord  from  the  collection  of  his  rent,  the  person  to  whom  the  rent  i8> 
owing  •  may  have  a  writ  of  attachment '  for  the  rent  against  the  personal 
property,  including  the  crops  grown  in  the  demised  premises  of  the  person 
liable  for  the  same."  Section  3093,  Id.:  "That  any  person  to  whom  rent  is 
due,  whether  he  have  the  reversion  or  not,  *  may  recover  such  rent,'  as  provided 
in  the  preceding  section."  And  section  3095  provides  "rent  may  be  recovered 
from  the  lessee,  or  person  owing  it,  or  his  assigns  or  under-tenant,  *  4i  « 
by  the  same  remedies  given  in  the  preceding  section,  but  no  assignee  or  un-^ 
der-tenant  shall  be  liable  for  rent  which  b^me  due  before  his  Interest  be» 
gan."  considering  these  several  sections,  treating  of  the  same  subject-mat- 
ter,  together,  we  are  of  the  opinion  that  the  proceeding  by  attachment  for  rent, 
nnder  said  section,  was  intended  to  be  a  provision  for  the  enforcement  of  the 
landlord's  lien  on  the  crop  grown  on  the  demised  premises  for  the  rent  of  the 
year  in  which  such  crop  was  grown,  and  that  such  proceeding  can  be  main- 
tained by  the  landlord,  not  only  against  his  immediate  lessee,  but  also  against 
the  tenant  of  such  lessee,  provided  the  rent  accrued  during  the  term  of  such 
lessee;  and  in  this  case  the  plaintiff,  having  a  lien  on  the  wheat  grown  by  the* 
defendant  on  the  premises  of  the  plaintiff,  for  rent  thereof  accruing  during 
the  term  of  the  defendant,  could  proceed  against  him  to  enforce  such  lien,  andi 
to  recover  the  rent  due  him  for  the  premises  upon  which  such  wheat  was. 
grown,  whether,  under  the  facts  of  the  case,  the  defendant  be  regarded  as* 
the  tenant  of  the  plaintiff,  or  as  the  tenant  of  his  father,  the  plaintiff's  lessee, 
provided  he  had  good  grounds  for  an  attachment  under  the  act. 

The  plaintiff,  in  his  affidavit,  set  out  two  causes  for  an  attachment:  (!)• 
That  defendant,  within  80  days  next  before  the  commencement  of  this  action, 
did  remove  his  property  from  the  rented  premises.  (2)  That  the  defendant, 
did  attempt  to  dispose  of  the  crop  so  as  to  endanger,  hinder,  and  delay  plain-^ 
tiff  in  the  collection  of  his  rent.  The  defendant,  by  his  plea,  joined  issues  oiv 
the  causes  assigned,  and  both  issues  were  found  by  the  jury  for  the  plaintiff.. 
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Each  cause  is  by  the  statute  made  an  independent  and  substantial  ground 
for  attachment,  and  either  was  sufficient  to  sustain  the  writ.  The  uncontra* 
dieted  evidence  was  that  the  defendant  had  removed  all  of  his  property  from 
the  premises,  as  charged  in  the  affidavit;  and  the  verdict  must  have  been  for 
the  plaintiff  upon  the  issue  joined  on  that  ground  of  the  attachment,  even 
though  the  other  might  not  have  been  sustained  by  the  evidence.  We  find  no 
error  in  the  instructions  given  that  could  have  affected  the  verdict,  and  na 
error  in  the  refusal  of  the  court  to  give  the  instructions  asked  for  by  the  de* 
fendant. 

The  judgment  is  affirmed. 

(All  concur.) 

FowEB  and  others  o.  HAFitSr  and  others. 
{Cfourt  of  Appeali  of  KmOuckv,    Jane  %  1887.) 

1.  Adoptioit — ^Dbboemt  awd  Distribution. 

L.,  desiring  to  adopt  S.,  a  girl  residing  In  his  fiimily,  procured  the  enactment  bj! 
the  legialatnre  of  a  special  act  to  that  end,  which  changed  the  name  of  S.,  and  pro- 
vided that  she  should  inherit  the  estate  of  L.,  both  real,  personal,  and  mixed.  S« 
died  before  L.,  leaving  children,  ffeldf  that  such  children  were  to  be  considered' 
the  le^al  grandchildren  of  L.,  and,  as  snch,  entitled  to  share  in  the  distribution  ofl 
his  estate. 

%  Sams. 

The  event  of  adoption  fixes  the  legal  $UUu»  of  the  adopted  child,  who  thereaftep 
standsi  as  to  the  property  of  the  adopting  parent,  in  the  same  light  as  a  child  bom 
in  lawful  wedlock,  save  in  so  far  as  tae  statute  authorizing  the  adoption  may  other- 
wise provide. 

8.  Saub. 

**  Kindred,*'  as  used  In  chapter  31,  {  1,  Oen.  St.  Ky.,  (law  of  descents,)  is  not  nec- 
essarily confined  to  blood  relations ;  nor  is  "  children  "  in  subsection  1  necessarily 
confined  to  children  born  in  lawful  wedlock.  Both  these  words  may  be  properly 
construed  to  take  in  persons  adopted  by  a  decedent. 

Appeal  from  circuit  court,  Casey  county. 

Harrison  <&  Belden  and  Lewis  EdeUn,  for  appellants.  Qeo.  Denny ^  Jr.^^ 
for  appellees. 

BEifNBTT,  J.  In  1842,  Frederick  Hafley,  being  desirous  of  adopting  Syl* 
vania  Floyd,  his  infant  sister-in-law,  who  was  living  with  him  as  a  member 
of  his  family,  induced  the  legislature  of  this  state  to  pass  an  act  which  reads' 
as  follows:  '*  Whereas,  it  is  represented  to  the  present  general  assembly  of  the 
commonwealth  of  Kentucky  that  Frederick  Hafiey,  a  citizen  of  Casey  county,, 
is  desirous  of  having  the  name  of  Sylvania  Floyd,  a  girl  now  living  in  his 
family,  changed  to  that  of  Sylvania  Hafiey,  and  that  said  Sylvania  should  be 
adopted  as  his  legal  heir,  and  take  his  estate  by  descent  as  though  she  had 
been  his  lawful  child,  therefore  be  it  enacted  by  the  general  assembly  of  the 
commonwealth  of  Kentucky  that  the  name  of  the  said  Sylvania  Floyd  be,  and 
the  same  is  hereby,  changed  to  that  of  Sylvania  Hafiey,  by  which  name  she 
shall  hereafter  be  styled  and  known;  and  that  she  m^y  be  capable  of  takingr 
and  holding  by  descent,  the  estate  of  said  Frederick  Hafiey,  real,  personal,  and 
mixed,  in  as  full  and  complete  a  manner  as  if  she  was  his  lawful  child.  Ap- 
proved January  22, 1842. " 

Sylvania  Hafiey,  after  her  adoption,  married Power.    Several  years 

after  said  marriage  she  died  leaving  children,  the  appellants.  After  her  deaths 
Frederick  Hafiey  died  intestate.  The  appellants,  as  the  children  of  Sylvaniar 
claim  the  estate  of  Frederick  Hafiey  as  his  legal  representatives;  and  as  such 
brought  suit  in  equity  in  the  Casey  county  circuit  court  for  the  purpose  of  estab* 
lishing  their  right  to  Hafley's  estate,  and  having  same  divided  among  them* 
selves.  The  appellee  Cynthia  Hafiey,  the  widow  of  Frederick  Hafiey,  resisted 
the  appellants*  right  to  the  estate,  and  demurred  to  their  petition  upon  tte[c 
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ground  that  appellants  had  no  right  to  the  estate.  The  lower  ooart  sustained 
the  demurrer,  and  dismissed  the  petition. 

The  contention  of  the  appellees  is  that,  Sylvania  Power  having  died  hefore 
her  adoptive  father  died,  her  children  could  not  inherit  his  prop^rt^,  because 
her  relation  to  the  adoptive  father,  and  her  right  to  inherit  his  estate  as  his 
adopted  daughter,  being  purely  personal,  the  right  died  with  her.  In  other 
words,  the  relation  of  adopting  father  and  adopted  daughter,  which  existed 
between  Frederick  Hafley  and  Sylvania,  was  a  purely  legal  relation,  which 
was  personal  in  its  character,  and  that  Sylvania's  right  to  inherit  his  estate  by 
virtue  of  that  relation  depended  upon  her  surviving  him ;  ann,  she  having 
died  beford  he  did,  the  legal  relationship  was  wholly  dissolved,  and  her  chil- 
dren, therefore,  could  not  inherit  from  the  adoptive  father  in  her  stead. 

The  common  law  made  no  provision  for  adopting  children.  Hence  we  get 
no  light  from  that  law  to  guide  us  in  the  present  investigation.  Most  of  the 
states  of  the  Union  have  within  the  last  few  years  enacted  general  laws  pro- 
viding for  the  adoption  of  children,  and  making  them  the  legal  heirs  of  the 
iidopting  parents  through  the  courts.  Of  course,  the  laws  of  these  states  are 
not  uniform  in  substance;  the  laws  of  each  more  or  less  limit  and  restrict  the 
legal  status  of  the  adopting  parent  and  the  adopted  child;  and,  while  the  re- 
ported adjudications  of  these  states  construing  the  adopting  statutes  are  sparse, 
yet  they  nearly  all  agreee  in  fixing  the  legal  stattu  of  the  adopted  child  as  fol- 
lows: That  it  is  the  event  of  adoption  that  fixes,  under  the  law  authorizing 
the  adoption,  the  legal  status  ot  the  sAopted  child;  and  the  child,  by  the  event 
^f  adoption,  becomes  the  legal  child  of  the  adopting  parents,  and  stands,  as 
to  the  property  of  the  adopting  parent,  in  the  same  light  as  a  child  born  in 
iawf  ul  wedlock,  save  in  so  far  as  the  exceptions  in  the  statute  authorizing  the 
4uloption  declare  otherwise.  And^  when  the  statute  authorizes  a  full  and  com- 
plete adoption,  the  child  adopted  thereunder  acquires  all  of  the  legal  rights 
and  capacity,  including  that  of  inheritance  of  a  natural  child,  and  is  under 
the  same  duties.  See  Humphries  v.  Davis,  100  Ind.  280;  Wagner  v.  Vamen 
W  Iowa,  532;  Barnes  r.  Allen,  25  lud.  222;  Burrage  Y.BHggs,  120  Mass. 
103;  Ross  V.  Ross,  129  Mass.  243. 

By  the  request  of  Frederick  Hafley,  the  legislature,  by  the  act  supra,  made 
Bylvania  his  legal  heir,  and  invested  her  with  as«full  capacity  to  take  and  hold 
his  estate  by  descent  as  if  she  was  his  natural  child.  Thus  was  her  legal 
status  fixed  by  a  law  operating  directly  upon  her  and  Hafley,  and  which  con- 
tained no  restrictions  or  limitations  whatever.  She  was  made  a  full  legal 
heir,  and  was  put  precisely  upon  the  same  footing,  so  far  a^  taking  and  hold- 
ing Hafley's  property  by  descent  was  concerned,  of  a  natural  child.  So  it 
would  seem  to  follow  as  a  logical  sequence  that  the  children  of  Sylvania,  she 
having  died  before  Hafley,  take,  under  our  laws  of  descent,  as  her  direct  rep- 
xesentatives. 

As  before  stated,  the  common  law  made  no  provision  in  reference  to  adopt- 
ing children;  but  the  civil  law  made  ample  provision  in  that  regard;  and  pre- 
suming that  the  legislature,  in  passing  the  act  supra,  and  subsequently  pass- 
ing a  general  law  upon  the  same  subject,  had  in  view  the  principles  of  the 
•civil  law,  we  have  therefore  deemed  it  proper  to  consult  the  principles  of  tiiat 
law  in  arriving  at  the  construction  we  have  given  said  act.  By  that  law  (the 
<oivil)  the  adopted  child  was  ''assimilated  in  many  points  to  a  son  bom  in  law- 
ful matrimony. "  The  adopted  child  retained  all  of  the  family  rights  resulting 
from  its  birth,  and  there  was  secured  to  it  all  of  the  family  rights  procured 
by  the  adoption.  See  Sander's  Justinian,  103,  105,107.  Also,  in  the  case  of 
Vidal  v.  Commagere,  13  La.  Ann.  519,  it  is  said  that  by  the  civil  law  the  effect 
•of  adoption  was  such  "that  the  person  adopted  stood  not  only  himself  in  rela- 
tion of  child  to  him  adopting,  but  his  children  became  the  grandchildren  of  such 
person."  So,  taking  the  logical  sequence  of  the  language  of  the  act  supra, 
^ided,  as  it  is,  by  the  principles  of  the  civil  law,  the  conclusion  is  inevitable 
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that  the  appellants  are  the  legal  grandchildren  of  Frederick  Hafley,  and  a» 
8uch  are  entitled  to  share  in  the  distribution  of  his  estate  under  our  laws  of 
descent. 

The  word  "kindred"  in  section  1,  c.  31,  ("Of  Descents,")  Gen.  St.,  is  not 
necessarily  confined  to  blood  relations;  nor  is  the  word  "children,"  in  subse<v 
tioD  1,  necessarily  confined  to  children  bom  in  lawful  wedlock;  for  these  sec- 
tions "must  be  understood  as  merely  laying  down  the  general  rules  of  inher- 
itance, and  not  as  completely  defining  how  the  status  is  to  be  created  which 
gives  the  capacity  to  inherit."  Section  1  does  not  undertake  to  define  th& 
word  "kindred."  The  word  may  include  in  its  meaning  a  relation  by  blood 
and  a  relation  in  law.  The  word  "children"  may  include  in  its  meauing 
children  bom  in  lawful  wedlock,  and  children  made  legitimate  by  the  mar- 
riage of  their  parents,  and  children  by  adoption;  for  they  are  the  legal  clril- 
dren  of  their  adoptive  parents.  So,  whenever  the  kindred  by  blood  or  in  law 
have  the  right  to  inherit,  either  by  general  or  special  law,  section  1,  supra, 
includes  them;  and,  whenever  the  children  have  a  right  to  inherit  either  by 
general  or  special  law,  subsection  1  includes  them.  See  Drain  v.  Violettf  2. 
Bush,  157;  Ross  v.  Ross,  129  Mass.  267.  Therefore  there  is  nothing  in  the 
statutes  of  descent  and  distribution  that  militates  against  the  construction  we- 
have  given  the  act  under  consideration. 

In  reaching  the  condusion  that  one,  by  adopting  another,  may  make  that 
other  his  own  heir,  with  full  capacity  to  inherit  his  estate,  and  that  the  chil- 
dren of  the  adopted  may  also  inherit  from  him,  we  do  not  wish  to  be  under- 
stood as  deciding  that  the  adopting  parent  can  make  the  adopted  child  the  heir 
of  otlier  people  so  as  to  entitle  it  to  inherit  property  that  does  not  come  di- 
rectly from  him.  The  case  at  bar  does  not  involve  that  question,  and  we 
prefer  to  reserve  any  expression  of  opinion  thereon  until  the  question  actually 
arises. 

The  judgment  of  the  lower  court  sustaining  the  demurrer  to  the  appellant's 
petition  and  amended  petition  is  reversed,  and  the  case  is  remanded,  with  di- 
rections to  overrule  the  same,  and  for  further  proceedings  consistent  with  this- 
opinion. 


Jackson  v.  Commonwealth. 

iOmrt  of  Appeals  of  Kentiu^.    June  7,  1S87.) 

Falsi  PRmsvan— "  Labcbky  "— Skctiok  2,  Abt.  IS,  Ch.  29,  Gbn.  8t.  Kt. 

Section  2,  art.  13,  c.  29,  Gen.  St.  Ky.,  provided:  **  If  anv  person,  by  any  false  pre- 
tense, statement,  or  token,  with  intention  to  commit  a  A'aud,  obtain  from  another 
n)oney,  property,  or  other  thing  which  may  be  the  subiect  of  larceny,  or  if  he  ob- 
tains,'by  any  false  pretense,  statement,  or  token,  with  like  intention,  the  signature 
of  another  to  a  wriung,  the  false  making  whereof  would  be  forgery,  he  shall  be  con- 
fined in  the  penitentiary  not  less  than  one  nor  more  than  five  years."  Under  sec- 
tion 1,  art.  1,  c.  29,  all  offenses  are  either  felonies  or  misdemeanors;  felonies  being 
offenses  punishable  with  death,  or  imprisonment  in  the  penitentiary.  Under  sec- 
tion 1,  art.  11,  c.  29,  the  larceny  of  goods  and  chattels  of  the  value  of  ten  dollart 
or  more  constituted  grand  larceny,  punishable  as  a  felony ;  but,  if  worth  leas  than 
ten  dollars f  petit  larceny,  punishaDle  as  a  misdemeanor.  Appellant  was  indicted, 
under  the  statute  above  dted,  for  obtaining  eigJU  dollars  by  false  pretenses,  and, 
pleading  guilty,  was  sentenced  to  one  year  in  the  penitentiary.  Held,  sustaining 
the  conviction,  that  the  word  **  larceny,"  as  used  in  the  statpte,  did  not  necessarily 
mean  grand  larceny,  and  that  the  legislature  did  not  in  tend  that  said  word  should 
be  so  restricted. 

Appeal  from  circuit  court,  Henderson  county. 

Thos.  Bldard,  for  appellant.    P.  W,  Hardin,  for  appellee. 

HoLT«  J.  This  appeal  involves  the  construction  of  section  2,  art.  13,  e.  29^ 
Gen.  St.,  which  provides:  "If  any  person,  by  any  false  pretense,  statementr 
or  token,  with  intention  to  commit  a  fraud,  obtain  from  another  money,  prop- 
erty,  or  other  thing  which  may  be  the  subject  of  larceny,  or  if  he-obtains  by 
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any  false  pretense,  statement,  or  token,  with  like  intention,  the  signature  of 
Another  to  a  writing,  the  false  making  whereof  would  be  forgery,  he  shall  be 
confined  in  the  penitentiary  not  less  than  one  nor  more  than  five  years.  **  By 
our  statute  all  offenses  are  either  felonies  or  misdemeanors.  Such  as  are 
punished  with  death  or  confinement  in  the  penitentiary  are  felonies;  while  all 
others,  whether  so  at  common  law  or  made  so  by  statute,  are  misdemeanors. 
The  larceny  of  goods  and  chattels  of  the  value  of  $10  or  more,  under  the  stat- 
ute, constitutes  grand  larceny,  and  is  punishable  by  confinement  in  the  peni- 
tentiary for  not  less  than  one  nor  more  than  five  years;  but,  if  worth  less 
than  $10,  then  it  is  petit  larceny,  and  the  offender  guilty  of  a  misdemeanor 
.only. 

The  appellant,  Frank  Jackson,  was  indicted,  under  the  section  of  the  stat- 
ute above  cited,  for  obtaining  eight  dollars  by  false  pretenses.  His  demurrer 
rto  the  indictment  having  beeix  overruled,  he  pleads  guilty  as  charged,  and  his 
punishment  was  fixed  at  one  year  in  the  penitentiary.  He  now  contends  that 
the  word  ''larceny,"  as  used  in  the  statute,  must  be  held  to  mean  grand  lar- 
.ceny;  and  that  the  legislature,  in  enacting  the  law,  intended  it  should  be  so 
restricted.  It  at  once  occurs  to  the  mind  that,  if  this  be  so,  then  the  offender 
who  with  evil  and  fraudulent  intention  obtains  property  by  false  pretenses 
goes  free  if  it  be  worth  less  than  $10.  It  strikes  one  at  first  blush  that  such 
•could  not  have  been  the  legislative  intention.  A  further  consideration  and 
•examination  of  this  provision  of  the  statute  confirms  this  view.  Its  object  is 
not  to  prevent  mere  larceny,  either  grand  or  petit, — another  section  provides 
for  their  punishment, — but  to  punish  the  fraud.  One  may  be  sent  to  the  pen- 
itentiary for  fraudulently  signing  another's  name  to  a  note  for  less  than  $10. 
In  such  a  case  it  is  the  fraud  that  constitutes  the  offense.  If  the  amount  of  it 
were  to  govern,  then  ita  forgery  could  not  be  punished  by  penitentiary  con- 
finement unless  it  represented  as  much  as  $10.  It  is  not  the  amount  thus 
fraudulently  obtained,  or  the  theft  itself,  but  the  fraud  practiced,  which  makes 
forgery  for  small  sums  penitentiary  offenses.  Likewise  the  statute  now  un- 
der consideration  was  not  intended  to  punish  the  mere  larceny,  or,  more  prop- 
^erly  speaking,  the  fraudulent  appropriation,  of  a  certain  amount  of  property; 
but  if  obtained  by  "false  pretenses,  statement,  or  token,  with  intention  to 
commit  a  fraud,''  then,  if  it  might  be  the  subject  of  larceny,  but  without  re- 
gard to  the  amount  or  value,  it  constitutes  a  penitentiary  offense, — ^just  as  the 
signing  of  another's  name  to  a  check  without  his  consent,  and  with  an  inten- 
tion to  steal  or  appropriate  it,  constitutes  forgery,  although  it  may  be  for  less 
.than  $10.  It  is  manifest  that  this  is  the  correct  interpretation  of  the  section^ 
in  view  of  the  latter  part  of  it:  '*  Or  if  he  obtain,  by  any  false  pretense,  state- 
ment, or  token,  with  like  intention,  the  signature  of  another  to  a  writing,  the 
false  matoing  whereof  would  be  forgery,  he  shall  be  confined  in  the  peniten- 
tiary not  less  than  one  nor  more  than  five  years. "  The  section  provides  the 
same  punishment  for  obtaining  by  false  pretense,  statement,  or  token,  with 
intent  to  commit  a  fraud,  anything  which  may  be  the  subject  of  larceny,  as  is 
^provided  in  case  the  signature  of  another  is  likewise  obtained,  and  for  a  like 
purpose,  and  the  false  making  of  which  would  be  forgery. 

If  the  word  ''larceny, "  in  the  first  part  of  the  section,  is  restricted  to  grand 
.larceny,  then  it  results  that  one  who  obtains  property  by  a  false  pretense  can- 
not be  punished  unle9s  it  amounts  to  $10  in  value;  but  that,  under  the  same 
section,  an  offender  who  thus  obtains  a  signature  may  be  sent  to  the  peniten- 
tiary without  regard  te  the  sum  involved.  The  latter  part  of  the  section  ex- 
plains the  whole  of  it.  It  so  allies  the  offenses  denounced  by  the  entire  seo- 
.tion  to  forgery,  that  the  rules  and  reasons  applicable  to  one  dpply  toboth.  It 
is  the  false  pretense  and  fraud  Which  distinguish  them  from  mere  larceny. 
Judgment  affirmed. 
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MgD0NAI«D  v.  (yOHMONWEALTH. 

{Omrt  of  JjjpecUs  of  Kenttuiky,     June  9, 1887.) 

A»  Absoit— fisiTiNe  Fibe  to  Chtjbcb— Chapteb  29,  Art.  7,  Gbw.  St.  Kt. 

A  statute  of  Kentucky  (chapter  29,  art.  7,GeD.  St.)  provided  '*  that  if  any  person  shall 
willfuUv  and  unlawfully  burn  a  powder-house,  warehouse,  store-house,  stable,  barn, 
or  any  nouse  or  plac'e  where  wheat,  corn,  or  other  grain,  fodder,  hemp,  cotton, 
wood,  fruit,  ice,  hay,  or  straw  is  usually  kept,  or  any  other  house  whatevrr,  or  any 
stack,  rick,  or  shock:  of  hay,  fodder,  etc.,  pile  of  lumber,  plank,  rails,  posts,  hoop- 
poles,  shingles,  [and  other  property  speciiically  mentioned,]  he  shall  be  coi^fined 
m  the  penitentiary  not  leas  than  one  nor  more  than  six  years.'*  Held^  that  the 
words,  "  or  any  other  house  whatever,"  were  sufficiently  broad  to  include  the  ofifcnse 
when  committed  by  burning:  a  ehttrch, 

*li  Witness— Dbfbkdant  in  Criminal  Trial-— Impeachment. 

While  the  general  rule  prevails  that  the  state  cannot  place  the  character  of  the 
accused  in  issue  unless  the  latter  shall  have  first  attempted  to  establish  his  character 
by  proof,  yet,  where  the  accused  ofiers  himjielf  as  a  witness,  his  general  character 
for  truth  and  veracity  may  be  impeached  by  the  state,  like  that  of  any  other  wit- 
ness. 

Appeal  from  circuit  court,  Meade  county. 
The  opinion  sufficiently  states  the  facts. 

H.  T,  Kendall  and  Lewis  A  Fairleigh,  for  appeUant.  P.  W,  Hardin^  for 
•appellee. 

PRTOlt,  0.  J.  The  appellant,  McDonald,  was  tried  and  convicted  in  the 
Meade  circuit  court  of  the  crime  of  house-burning;  it  being  alleged  in  the  in- 
dictment that  the  accused  willfully  and  unlawfully  set  fire  to  and  burned  the 
'Gedar  Grove  Church,  the  property  of  and  belonging  to  the  Methodist  Episco- 
pal Church  South,  etc.,  contrary  to  the  form  of  the  statute  in  such  cases  made 
•and  provided.  The  statute  provides  *Hhat  if  any  person  shall  willfully  and 
unlawfully  bum  a  powder-house,  warehouse,  store-house,  stable,  barn,  or  any 
house  or  place  where  wheat,  corn,  or  other  grain,  fodder,  hemp,  cotton,  wool, 
fruit,  ice,  hay,  or  straw  is  usually  kept,  or  any  other  house  whatever,  or  any 
-stack,  rick,  or  shock  of  hay,  fodder,  etc.,  pile  of  lumber,  plank,  rails,  posts, 
.hoop-poles,  shingles,  [and  other  property  specifically  mentioned,]  he  shall  be 
vconfined  in  the  penitentiary  not  less  than  one  nor  more  than  six  years. "  Chap- 
tter  29,  art.  7,  Gen.  8t. 

The  unlawful  and  willful  burning  of  a  church  was  not  arson  in  the  offender 
by  the  rules  of  the  common  law.  He  was  liable  to  fine  and  imprisonment 
•only  under  an  indictment  for  malicious  mischief;  and  it  is  therefore  urged 
that  the  burning  of  a  church  building,  not  being  specifically  mentioned,  is 
not  embraced  by  the  statute;  that  after  the  enumeration  of  the  various 
•subjects  of  the  offense,  such  as  powder-houses,  warehouses,  barns,  stables, 
storehouses,  or  places  where  grain,  hemp,  and  cotton  are  kept,  the  words, 
''or  any  other  house  whatever,"  are  restricted  in  meaning  to  buildings  or 
^objects  of  a  like  kind;  and  such  is  ordinarily  the  rule  of  construction  in 
interpreting  the  meaning  of  a  statute.  The  legislature  in  the  list  of  of- 
fenses enumerated  by  this  statute,  and  for  which  punishment  is  inflicted, 
-seems  to  have  omitted  churches,  school-houses,  etc.,  but  indirectly  intended, 
■by  the  general  language  used,  to  embrace  all  kinds  of  buildings;  and  while 
«ohurch  edifices  and  school-houses  should  have  been  more  prominent  in  the 
minds  of  the  legislature,  and  therefore  specially  mentioned,  than  a  barn,  sta- 
ble, or  pile  of  lumber,  at  the  same  time  it  is  unreasonable  to  suppose  that  the 
willful  and  unlawful  burning  of  a  stable  or  pile  of  lumber  should  be  made 
•an  offense  the  punishment  of  which  is  confinement  in  the  state  prison  at  hard 
labor,  while  the  burning  of  a  house  of  public  worship  is  only  to  be  consid- 
•ered  a  misdemeanor,  and  the  offender  punished  only  by  fine  and  i^prison- 
.ment  in  the  county  jaiL  Digitized  by  GoOglc 
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This  court  in  Wallace  y.  Young,  reported  in  5  T.  B.  Mon.  155,  held,  under  a. 
Bimilar  statute,  that  the  burning  of  a  school-house  was  embraced  by  the  words, 
"or  any  other  bouse  whatever.*'  The  construction,  as  there  said,  should  be- 
as  broad  as  the  words  naturally  import.  The  legislative  intention  must  con- 
trol ;  and  where  tliere  is  no  provision  of  the  statute  punishing  the  burning  of 
church  property  as  a  distinct  offense,  the  words,  *'or  any  other  house  what- 
ever,'' should  be  held  to  embrace  a  church  building;  and  the  law-making 
power  evidently  intended,  in  using  such  comprehensive  language,  to  make  it 
apply  to  all  houses,  the  distinction  of  which  is  not  made  the  subject  of  pun- 
ishment by  some  other  statute.  The  demurrer  to  the  indictment  was  there- 
fore properly  overruled. 

The  appellant  offered  himself  as  a  witness,  and,  being  examined,  his  gen- 
eral character  for  truth  and  veracity  was  impeached  by  the  state.  The  un- 
doubted and  general  rule  in  criminal  practice  is  that  the  state  cannot  place  the- 
character  of  the  accused  in  issue,  unless  the  latter  shall  have  firat  attempted 
to  establish  his  character  by  proof.  This  rule  is  founded  in  sound  policy,  and 
prevents  those  charged  with  crime  from  being  punished  because  of  their  bad 
character,  rather  than  on  the  testimony  adduced  as  to  their  guilt  of  the  par- 
ticular  offense  charged.  Nor  has  this  rule  been  repealed,  expressly  or  by  im- 
plication, by  reason  of  the  statute  permitting  the  accused  to  testify  on  his 
own  behalf.  When  he  comes  before  the  jury  as  a  witness,  although  charged 
with  the  offense,  he  subjects  himself  to  that  character  of  examination  that 
can  be  made  of  any  other  witness;  and  his  inclination  to  tell  the  truth,  or  to* 
swear  falsely,  may  be  shown  by  the  commonwealth  in  the  usual  mode  of 
impeaching  the  general  character  of  a  witness  for  truth  and  veracity. 

In  this  case  the  examination  as  to  the  character  of  the  witness  (who  was 
the  accused)  was  confined  to  his  general  character  for  truth,  and  we  see  no* 
reason  for  placing  this  witness  in  such  a  position  before  the  jury  as  would 
preclude  all  investigation  by  the  state  on  the  subject.  The  object  of  the  jury 
is  to  arrive  at  the  truth  or  falsity  of  the  statement  made.  If  the  accused,  by 
reason  of  his  bad  character  for  truth,  is  not  to  be  believed  on  oath,  the  jury 
ought  to  know,  and  the  privilege  given  the  accused  to  testify  will  not  shield 
his  character  from  such  an  investigation. 

Mr.  Wharton,  in  his  work  on  Criminal  Evidence,  page  435,  says  that  his 
character  for  truth  and  veracity  may  be  impeached;  In  fact,  his  credit,  like- 
that  of  all  witnesses,  is  for  the  jury.  In  the  case  of  Com,  v.  Keenan^  97  Maaa« 
589,  where  the  accused  could  testify  by  reason  of  the  statute,  it  was  held  thatr 
by  availing  himself  of  the  privilege,  he  subjected  himself  to  the  liabilities  in- 
cident to  that  position.  The  statute  does  not  exempt  him  from  cross-exam- 
ination as  a  witness,  or  his  impeachment.  In  the  case  of  Connors.  People, 
reported  in  50  N.  Y.  240,  where  the  accused  offered  himself  as  a  witness,  and 
was  examined,  it  was  held  that  he  thereby  subjected  himself  to  the  same  rules- 
and  tests  applicable  to  other  witnesses. 

In  this  case  the  instructions  given  the  jury  embraced  the  whole  law  of  tbe- 
case,  and  are  unobjectionable.  No  incompetent  testimony  was  admitted,  nor 
any  error  committed  to  the  prejudice  of  the  accused,  in  impeaching  his  char- 
acter for  truth.  The  question  was  as  to  the  veracity  of  the  witness.  The  in- 
quiry on  the  examination  made  by  the  attorney  for  the  commonwealth  was 
directed  to  that  particular  point.  Those,  where  his  character  was  known^ 
seemed  to  think  he  was  not  worthy  of  credit;  their  opinions  were  based  upoa 
what  was  said  about  him  in  that  regard  by  his  neighbors. 

Judgment  below  is  affirmed. 
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McFadden  v.  Missouri  Pao.  By.  Co. 

{Supreme  Court  of  JHUsourL    June  6,  1887.) 

1*  KaQLIOKNCS— PI.SADZ17Q. 

In  an  action  against  a  oommon  carrier  to  recover  the  Talne  of  a  car-load  of  males 
destroyed  by  fire  through  defendant's  negligence,  the  petition  alleged  the  delivery 
and  loss  of  the  property  while  in  defendiant's  p<»8es8ion  as  a  common  carrier,  and 
charged  negligence  in  managing  and  operating  the  train,  wherebv  the  car  oontaln- 
ins:  the  mules  was  set  on  fire,  and  the  mules  destroyed.  Held  tnat,  even  without 
the  last  all^ation  of  negligence,  the  petition  stated  facts  sufiicient  to  constitute  a 
cause  of  action. 
2.  Gabsixbs— Tbakspobtation  o7  Livk-Stogk— Neoligsncs. 

The  placing  of  a  c^r  bedded  with  straw,  containing  valuable  livestock,  so  near 
the  engine  that  sparks  therefrom  could  easily  ignite  the  straw,  and  thus  burn  up 
and  consume  the  car  and  its  contents,  considered  negligence. 
8.  Samk — Live-Stock  Transpobtation — Limitation  of  Liability. 

A  stipulation  in  a  bill  of  lading  or  contract  of  shipment  of  live-stoclc,  whereby 
the  shipper  assumed  *'  the  risk  of  loss  or  injury  to  the  mules  by  fire  or  any  account 
whatever,"  does  not  relieve  the  common  carrier  from  his  cummon-law  liability  as 
an  insurer  of  goods  intrusted  to  his  care,  destroyed  by  an  act  of  such  negligence.^ 
i.  Sams. 

Whether  a  stipulation  in  a  bill  of  lading  or  contract  of  shipment,  whereby  a  com- 
mon carrier  limits  his  liability  to  a  certain  fixed  sum  for  each  head  of  stock  to  be 
transported,  shall  limit  the  shipper  to  such  sum  in  case  the  goods  are  destroyed  by 
the  carrier's  negligence,  depends  on  the  fact  whether  the  shipper  has  received  ade- 
quate consideration  for  the  concession.  If  obtained  fix>m  the  shipper  by  a  false 
representation  that  his  goods  are  to  be  carried  at  a  special  and  reduced  rate  in  con- 
sequence thereof,  such  a  stipulation  is  not  binding  upon  him,  in  the  absence  of  bad 
&ith  on  his  part  towards  the  carrier.* 
6.  Sahb. 

Parol  evidence  is  admissible  between  the  parties  to  show  the  &lsity  of  a  repre- 
sentation contained  in  a  bill  of  lading  to  the  effect  that  the  shipper's  goods  are  be- 
ing carried  at  a  reduced  rate^  in  consideration  whereof  the  carrier  limits  his  lia- 
bility for  loss. 
6.  Appeal— Objection  Waived. 

The  failure  of  defendant  to  object  on  the  trial  to  the  admissibility  of  parol  evi- 
dence to  show  the  falsitv  of  the  consideration  clause  contained  in  the  bill  of  lading, 
limiting  the  carrier's  liability,  precludes  him  from  afterwards  making  the  objection. 

Appeal  from  circuit  court,  Cooper  county. 

Cosgrove  c&  Johnston,  for  respondent.    T.  J.  Portis,  for  appellant. 

Kay,  J.  Plaintiff  brought  this  action  in  the  circuit  court  of  Cooper  county 
against  the  defendant,  as  a  common  carrier,  to  recover  the  value  of  a  car- 
load of  mules  delivered  to  defendant  at  Boonville,  to  be  transported  over  its 
railroad  to  the  state  line  at  Kansas  City.  While  in  transit  the  car  containing 
the  mules  caught  fire,  and  18  head  were  burned  to  death,  and  the  other 
8  so  injured  as  to  be  a  total  loss  to  plaintiff.  An  objection  was  made  to 
the  introduction  of  any  evidence,  upon  the  ground  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  which  said  objection 
was  properly  overruled.  The  petition  not  only  alleged  the  delivery  and  loss  of 
the  mules  while  in  defendant's  possession  as  a  common  carrier,  which  was  suf- 

^A  common  carrier  will  be  liable  for  the  actual  value  of  goods  lost  through  its  n^li- 
gence,  notwithstanding  they  may  have  been  shipped  under  a  special  contract,  which 
in  terms  fixed  the  value  at  a  less  sum .    Adams  Exp.  Co.  v.  Holmes,  (Pa.)  9  Atl.  Rep.  166. 

Respecting  the  limitation  of  a  carrier's  liability  by  contract,  see  Missouri  Pac.  R.  Co.  v. 
Harris,  (Tex.)  2  8.  W.  Rep.  674,  and  note;  Gulf,  C.  &  8.  F.  R.  Co.  v.  Trawick,  (Tex.)  4 
&  W.  Rep.  667.  See,  also,  Marr  v.  Western  Union  Tel.  Co.,  (Tenn.)  3  8.  W.  Rep.  496, 
and  note. 

*As  to  the  validity  and  construction  of  contracts  limiting  the  liability  of  carriers  to 
the  value  of  the  goods  as  stated  in  the  bill  of  lading,  and  on  the  basis  of  which  the 
freight  is  paid«  see  The  Bermuda,  29  Fed.  Rep.  899,  and  note;  Hill  v.  Bostoa,  H.  T.  tfc 
W.  R  Co.,  (Mass.)  10  N.  B.  Rep.  836.  Digitized  by  dOOQlC 

v.4s.w.no.ll— 44  ^ 


690  SOUTHWESTERN   REPORTER,  [Mo. 

ficient,  but  charged  negligence  in  managing  and  operating  the  train,  whereby 
the  car  was  set  on.  fire,  and  the  mules  burned,  injured,  and  destroyed.  No 
other  point  was  made  in  respect  to  the  pleadings,  and  we  need  not  set  them 
out.  The  evidence  of  plaintiff  shows  the  delivery  of  the  mules  by  plaintiff  to 
defendant,  that  the  car  in  which  they  were  transported  was  bedded  with  straw 
and  placed  next  to  the  engine;  that  this  was  not  customary,  but  unusual  and 
dangerous,  and  prudence  required  that  such  cars  should  be  placed  at  a  greater 
distance  in  the  train  from  the  engine;  that  the  rear  of  the  train  was  the  safest 
place,  while  next  to  the  engine  was,  for  such  cars,  the  most  dangerous,  on 
account  of  the  liability  of  the  straw  bedding  to  take  fire  from  the  sparks  of 
the  engine.  It  should  be  also  stated  that  the  train  in  question  consisted  of 
15  or  20  cars,  but  two  of  which,  besides  the  one  in  question,  were  loaded  with 
stock,  and  of  these  one  was  placed  next  to  the  car  containing  the  mules  in- 
jured by  the  fire,  or  second  from  the  engine,  while  the  other  was  put  near  the 
rear  end  of  the  train,  and  next  to  the  caboose.  This  was  the  substance  of  the 
evidence  in  chief  in  behalf  of  plaintiff. 

Defendant  offered  no  oral  testimony  in  the  cause,  but  relied  upon  the  bill  of 
lading  or  contract  of  shipment,  which  it  set  up  in  the  answer,  and  read  in  ev- 
idence at  the  trial.  The  evidence  in  rebuttal  will  be  considered  later  in  the 
course  of  this  opinion.  It  has  been  held  in  this  and  most  of  the  states  that 
by  special  or  express  contract  or  special  acceptance,  fairly  and  understand! ngly 
made,  the  carrier  may  limit  his  common-law  liability.  The  shipper  may  law- 
fully, if  he  sees  fit,  surrender  the  obligation  of  the  carrier  as  an  insurer  of 
his  property ;  but  the  law  is  firmly  settled  in  this  state  that  the  common  car- 
rier cannot,  by  any  sort  of  stipulation,  exempt  himself  from  the  consequences 
of  his  own  negligence.  We  need  not  again  discuss  that  question.  If  placing 
the  car  bedded  with  straw,  containing  the  mules,  next  to  the  engine  was  un- 
usual, negligent,  and  dangerous,  and  the  car  was  set  on  fire  by  the  sparks 
from  the  engine,  and  the  mules  thereby  destroyed,  all  which  the  evidence  for 
plaintiff  shows,  without  any  attempt  at  contradiction  from  defendant,  then, 
under  numerous  rulings  of  this  court,  the  provision  in  the  contract,  whereby 
the  plaintiff  assumed  "the  risk  of  loss  or  injury  to  the  mules  by  fire  or  any 
account  whatever,"  would  be  so  far  invalid,  and  no  protection  to  the  de- 
fendant. 

In  an  analogous  case  the  supreme  court  of  Pennsylvania,  (32  Pa.  St.  414,) 
in  considering  the  liability  of  common  carriers,  say:  **A  defective  wheel  or 
axle  or  frame- work  would  confessedly  render  them  liable,  even  as  against  the 
release.  The  carrying  of  a  combustible  article  so  near  the  engine  as  to  be  ex- 
posed to  sparks  was  even  more  inexcusable,  for  this  could  not  escape  observa- 
tion, as  defects  in  the  vehicle  might."  Powell  v.  Pennsylvania  R.  R„  32  Pa. 
St.  414.  See,  also,  Holsapple  v.  Railroad,  86  N.  Y.  275.  At  all  events,  in 
the  absence  of  all  opposing  evidence  on  the  part  of  defendant  in  that  behalf, 
this  court  must,  after  verdict,  assume  the  negligence  of  defendant,  and  dis- 
pose of  the  case  under  that  view. 

But  the  stipulation  in  the  contract  of  shipment  most  relied  on  for  a  re- 
versal of  the  judgment  is  the  one  declaring  the  company  should  not  be  liable 
for  more  than  $100  per  head  for  the  mules.  Such  a  stipulation,  it  is  claimed, 
is  valid  and  binding,  and  does  not  contravene  the  rule  which  forbids  the  car- 
rier to  stipulate  against  his  own  negligence.  JSTumerous  decisions  sustain 
such  stipulations,  when  fairly  made,  and  where  the  parties  agree  on  a  fixed 
valuation  of  the  property,  and  a  special  and  reduced  rate  of  freight  is  given 
and  received,  based  upon  the  condition  that  the  carrier  assumes  liability  only 
to  the  extent  of  the  agreed  value  of  the  property.  Hart  v.  Railroad^  112  U. 
S.  331,  5  Sup.  Ct.  Rep.  151,  and  cases  cited. 

Other  decisions  deny  the  validity  of  such  provisions,  and  hold  them  void, 
as  releasing  the  carrier  from  the  full  and  pioper  liability  for  the  conse- 
quences of  his  negligence.    Black  v.  Goodrich  Transp.  Co.,  5M7is.  319,. 18 
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N.  W.  Rep.  244;  Mdulton  v.  St.  Pnul;  M.  &  M.  Ry,  Co.,  31  Minn.  85,  16  K. 
W.  Rep.  497;  United  States  Exp.  Co.  v.  Baokman,  26  Ohio  St.  144. 

Hutchinson  on  Carriers  says,  in  substance,  that  the  cases  cited  by  him,  as 
recognizing  the  right  of  the  carrier  to  thus  limit  the  liability  as  to  value,  oc- 
cur in  states  in  which  the  law  permits  the  carrier,  by  special  and  express  con- 
tract, to  relieve  himself  of  the  consequences  of  his  negligence  in  the  carriage 
of  goods,  and  that  these  cases  would  not  be  considered  controlling  authority 
in  those  stiites  in  which  such  claim  to  exemption  is  not  permitted  to  be  made. 
Sections  257-260. 

But,  even  under  the  rule  declared  in  the  former  class  of  decisions,  these 
provisions,  thus  employed  and  resorted  to  by  common  earners  to  restrict 
their  liability,  are  to  be  tested  by  their  fairness,  justice,  and  reasonableness. 
We  will  consider  the  case  before  us  briefly  under  this  view. 

The  answer  charges  that  defendant  agreed  to  transport  the  mules  for  plain- 
tiff between  said  points  at  the  rate  of  831  per  car,  which  was  charged  to  be  a 
special  and  reduced  rate,  lower  than  the  regular  rate.  The  written  contract, 
read  in  evidence,  recited  that  the  said  rate  was  a  reduced  rate,  made  in  con- 
sideration of  agreement,  etc.  The  execution  of  the  contract  was  not  ad- 
mitted, but  denied  in  the  reply.  The  evidence,  however,  showed  that  it  was 
in  fact  signed  by  the  agent  of  plaintiff,  after  the  mules  were  loaded  into  the 
cars,  and  just  before  the  train  started.  This  court  has  heretofore  held  that 
all  prior  verbal  negotiations  between  the  parties  are  merged  in  the  written 
contract,  and  that  the  plaintiff  cannot  admit  the  execution  of  the  contract,  and 
avail  himsiilf  of  the  fact  that  he  did  not  read  the  same,  or  know  its  contents, 
where  no  mistake,  fraud,  imposition,  or  deceit  is  charged  to  have  occurred. 

In  this  case  plaintiff  claimed,  and  was  permitted  to  show  by  parol  evidence, 
that  the  said  recital  in  th6  contract  of  shipment  that  the  rate  named  was  a 
reduced  mte,  was  false,  and  that  the  same  was  the  usual  and  customary  rate 
charged  all  shippers  for  similar  shipments  of  such  stock  by  the  car-load.  The 
oral  evidence  in  that  behalf  was  not  objected  to  by  defendant  when  offered  by 
plaintiff,  and  no  exception  saved  to  its  admission  in  evidence.  The  following 
is  the  substance  of  this  evidence,  as  given  in  the  abstract  for  plaintiff,  and  is, 
we  believe,  correct.  R.  S.  Moore  testified  that  he  was  the  agent  of  the  rail- 
way company  at  Boonville ;  that  the  bill  of  lading  in  evidence  was  of  the 
same  form  in  use  by  the  company  in  April,  1884,  and  had  been  for  a  year  be- 
fore that  time.  Everybody  that  shipped  stock  used  this  form.  This  is  the 
regular  rate  of  shipment  of  stock  by  the  car-load.  The  rates  on  other  classes 
of  freight  per  car-load  was  much  higher  considering  the  value  of  the  mules. 
These  were  the  usual  rates  paid  by  all  shippers  of  stock  by  the  car-load. 

Mr.  Frost,  who  acted  in  behalf  of  plaintiff  in  making  the  shipment,  and 
signed  the  contract,  testified  that  nothing  was  said  about  the  bill  of  lading 
being  a  special  contract;  that  he  never  asked  for  reduced  rates,  but  that  he 
shipped  the  stock  and  signed  the  bill  of  lading,  in  this  instance,  just  as  he 
had  done  in  all  others,  when  acting  for  other  shippers,  and  that,  so  far  as  he 
knew,  the  bill  of  lading  in  this  case  was  the  ordinary  one,  and  signed  by  him 
as  in  all  other  cases  of  stock  shipment. 

The  written  contract  was  not,  we  think,  under  these  circumstances,  con- 
clusive evidence,  but  merely  ^nma/acic  evidence,  that  the  given  rate  was 
a  special  and  reduced  rate.  As  between  the  parties,  it  was,  in  this  respect, 
open  to  explanation,  and  impeachable  for  error,  mistake,  or  false  statement. 
The  reduced  rate,  if  such  it  was,  was  the  consideration  for  the  exemption 
from  liability  beyond  the  6100,  even  in  case  of  injury  and  loss  from  defend- 
ant's negligence,  and  parol  evidence  in  that  behalf  is,  we  think,  competent 
and  admissible  for  the  purpose  indicated. 

The  consideration  clause  in  bills  of  lading,  contracts,  deeds,  and  other  in- 
struments, ordinarily  has  only  the  force  and  effect  of  a  receipt,  and  is  open 
to  explanation  and  contradiction  by  parol  evidence.    Hutch.  Carr.  §§  122, 
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123;  Fontaine  v.  Boatmen's  8av.  Inst,  57  Mo.  552;  HoUocher  y.  Rolloehert 
62  Mo.  267;  Edwards  v.  8mith,  63  Mo.  119. 

But  even  if  this  is  not  so,  it  devolved  npon  the  defendant  to  make  the  ob- 
jections to  the  admissibility,  and  save  the  exception  if  the  objection  was  over* 
ruled;  and,  having  failed  to  do  so,  no  complaint  can  now  be  heard  at  his  in- 
stance in  that  behalf.  This  case,  then,  under  this  state  of  facts,  does  not 
fall  within  the  rule  declared  in  Hart  v.  Railroad,  cited  by  counsel  for  plain- 
tiff. In  the  case  of  Hart  v.  Railroad,  especially  relied  on,  the  discussion  was 
had  upon  the  terms  of  the  bill  of  lading  alone,  and  as  the  court  say  **  without 
any  evidence  on  the  subject;  and,  especially  in  the  absence  of  evidence  to  the 
contrary,*'  and  under  the  quallflcations  it  contains,  we  cannot  regard  it  as 
controlling  authority  in  a  case  where  the  evidence  clearly  shows  absence  of 
reduced  or  lower  rate,,  or  any  graduation  of  compensation  to  the  valuation* 

On  the  one  hand  it  may  be,  as  it  there  said,  unjust,  unreasonable,  and  re- 
pugnant to  sound  principles  of  fair  dealing  for  the  shipper  to  reap  the  ben- 
efits of  a  contract  by  wfdch  he  secures  a  lower  rate  than  the  carrier  might 
reasonably  charge  for  the  service  rendered,  if  there  is  no  loss,  and  to  repudi- 
ate it  in  case  of  loss.  Where  the  shipper  procures  the  lawful  rates  of  the 
carrier  to  be  reduced  in  express  consideration  of  the  agreed  value  upon  which 
the  compensation  is  based,  he  is,  under  numerous  authorities,  some  of  which 
are  cited,  held  to  be  estopped  to  say  the  value  is  greater  when  the  loss  occurs. 
On  tlie  other  band,  it  would,  we  think,  be  no  less  unfair,  unreasonable,  and 
unjust  that  the  carrier,  without  any  sacrifice  of  his  interest  or  lawful  de- 
mands, or  diminution  of  his  lawful  charges,  should  secure,  without  any  con- 
sideration therefor,  such  important  advantages  and  release  of  liabilities  to 
which  he  would  otherwise  be  subjected  under  the  law. 

Another  case  especially  relied  on  is  the  case  of  Harvey  v.  Terre  Haute  <ft 
J.  R.,  74  Mo.  538,  which  we  deem  distinguishable  from  this  present  case,  and 
which  we  will  now  examine  briefly.  In  the  first  place,  the  action  was  brought 
upon  a  special  contract.  The  horse  was  alleged  to  be  of  the  value  of  $10,0()0» 
and  the  value  was  limited  by  the  contract  to  the  sum  of  9100.  The  answer 
set  up  the  affirmative  defense  that  the  defendant  had  certain  regular  rates  of 
transportation  for  horses  of  ordinary  value,  and  that  for  those  of  greater  value 
5  percent,  on  the  owner's  valuation  was  charged  in  addition;  that  defendant 
asked  plaintiff  or  his  agent  the  value  of  the  horse,  and  that  said  value  was  falsely 
represented  to  be  $100,  and  that  said  valuation  given  by  the  plaintiff  was  then 
agreed  on.  Defendant  offered  evidence  tending  to  establish  the  noatters  set 
up  in  the  affirmative  defense,  and  instructions  numbered  2  and  8,  submitting 
this  evidence  to  the  Jury,  were  refused  by  the  court.  The  third  was  to  the 
effect,  in  substance,  that  if  Dickson  intentionally  misrepresented  the  value  of 
the  horse,  and  stated  it  much  lower  than  it  actually  was,  for  the  purpose  of 
procuring  the  lower  rate,  then  plaintiff  could  only  recover  the  value  which  he 
had  fixed.  This  court  held  it  error  to  have  refused  the  instructions  askedt 
and  said:  **  We  do  not  regard  a  contract  limiting  a  right  of  recovery  to  a  sum 
expressly  agreed  upon  by  the  parties  as  representing  the  true  value  of  the  prop- 
erty shipped,  as  a  contract  in  any  way  exempting  the  carrier  from  the  conse- 
quences of  its  own  negligence.  Such  a  contract,  fairly  entered  into,  leaves 
the  carrier  responsible  for  its  negligence,  and  simply  fixes  the  rate  of  freight^ 
and  liquidates  the  damages.  This,  we  think,  it  is  competent  for  the  carrier 
to  do.  And  where  the  reduced  value  is  voluntarily  fixed  by  the  shipper  with 
a  view  of  obtaining  a  low  rate  of  freight,  without  any  knowledge  on  the  part 
of  the  carrier  that  the  property  was  of  greater  value,  it  would  be  a  fraud 
upon  the  carrier  to  permit  the  shipper  to  recover  a  greater  sum  than  fixed  by 
him.** 

In  the  case  now  before  us  there  was  no  pretense  that  the  plaintiff  or  his  agent 
fraudulently  concealed  or  falsely  represented  the  real  value  of  the  mules. 
They  were  delivered  without  any  inquiry  or  representations  as  ^T^'^^qT^^ 
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may  have  been  a  somewhat  choice  lot  of  mules,  but  they  were  not  of  extraor- 
dinary or  fanciful  value,  such  as  blooded  stock,  or  on  account  of  speed  or  other 
qualities,  as  in  the  Harvey  Case,  and  there  is  no  pretense  that  defendant  was 
in  any  way  deceived  as  to  their  value,  or  misled  as  to  the  degree  of  care  they 
would  require.  On  the  other  hand,  the  recital  that  the  given  rate  was  a  re- 
duced rate  was  in  fact  false,  as  was  shown  by  the  evidence  of  the  station 
agent,  who  testified  it  was  the  usual  rate  charged  all  shippers.  If,  in  the  one 
case,  it  is  competent  for  the  carrier  to  show  that  the  real  value  of  the  prop- 
erty was  concealed,  and  the  lower  rate  thus  secured  by  the  fraud  or  deceit  of 
the  shipper,  why  may  not  the  shipper  be  permitted  to  show  that  the  alleged 
reduced  rate,  in  consideration  of  wMch  he  surrendered  the  obligation  imposed 
by  law  upon  the  carrier  as  an  insurer  of  the  property,  was  false,  and  in  fact  no 
reduced  rate  at  all?  It  may  be  that  plaintiff  was  not  deceived  by  it  at  the 
time,  as  he  did  not  ask  for  or  suppose  he  was  getting  a  reduced  rate;  but  if 
the  pretended  lower  rate  was  the  usual  rate,  and  known  to  be  such  to  both 
parties,  it  would  work  a  fraud  upon  the  rights  of  plaintiff,  under  the  law,  if 
the  defendant  were  now  permitted  to  treat  it  as  a  lower  rate,  and  to  thus  de- 
prive plaintiff  of  important  rights,  and  thus  secure  release  of  part  of  its  liabil- 
ity by  reason  thereof.  Under  the  circumstances  of  this  case  there  was,  we 
think,  no  consideration  for  the  limited  valuation  placed  upon  the  mules  by  de- 
fendant, and  the  stipulation  in  that  respect  is,  we  think,  void,  as  releasing  the 
carrier  from  the  full  and  reasonably  adequate  liability  for  its  negligence.  The 
instructions  given  for  plaintiff  were  in  harmony  with  these  views,  while  those 
refused  for  defendant  were  not  in  accordance  therewith.  Finding  no  error 
in  the  record,  we  affirm  the  judgment;  and  it  is  so  ordered. 
(All  concur.) 

Irwin  and  others  «.  Evans. 
(Sujrreme  Court  of  Missouri.    June  6,  1887.) 

1.  ATFAOHiCBm^PLXA  IH  Abatemxivt— Rbv.  8t.  Mo.  §  438. 

Section  438,  Rev.  St.  Mo.  provides  that,  where  properlvis  attached,  defendant  may 
file  a  plea  in  the  nature  of  a  plea  in  abatement  **  verified  by  affidavit,"  etc.  Heidf 
tliat  defendant's  attorney  could,  by  leave  of  the  court,  file  the  plea,  and  could  also 
make  the  affldayit. 

2.  Sams. 

A  verification  to  such  plea  In  the  following  language:  "  This  affiant,  attorney  for 
the  defendant,  upon  his  oath  says  that  the  allegations  contained  in  the  foregoing 
plea  are  true,"— Is  in  all  respects  sufficient.  It  is  not  necessarv  for  the  affiant  to  set 
out  and  show  that  he  has  a  knowledge  of  the  facts  stated  in  the  plea,  or  the  means 
of  his  knowledge. 

Appeal  from  circuit  court,  Scotland  county. 

8moot  6k  PettingUlt  for  respondents.    Higbee  cfi  Raley,  for  appellant. 

Black,  J.  Flaintifls  commenced  this  suit  by  attachment,  and  the  defend- 
ant filed  an  amended  plea  in  abatement,  signed  by  his  attorneys,  Higbee  & 
Raley,  and  verified  as  follows:  ''This  affiant,  attorney  for  the  defendant,  upon 
bis  oath  says  that  the  aUegations  contained  in  the  foregoing  plea  are  true. 
[Signed]    Edward  Higbeb." 

Plainflfls  moved  to  strike  out  the  plea  because  it  was  not  verified  by  the  de- 
fendant, but  by  Higbee,  and  it  did  not  appear  that  he  had  either  the  knowl- 
edge to  justify  him  in  making  the  affidavit,  or  the  authority  to  make  the  same 
for  defendant,  which  motion  was  sustained,  and  a  Judgment  entered  sustain- 
ing the  attachment. 

The  statute  (section  488)only  requires  that  the  plea  shall  be  verified  by  affi- 
davit; and  it  was  held  in  Norvell  v.  Porter,  62  Mo.  812,  that  the  affidavit  of 
an  attorney  was  a  sufficient  verification,  and  we  see  no  reason  for  departing 
from  what  is  there  said.    From  the  peculiar  form  of  the  affidavit  the  affiant 
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does  not  swear  to  the  fact  that  he  is  the  attorney  for  the  defendant,  but  the 
record  shows  that  defendant,  by  his  attorney  Edward  Higbee,  by  leave  of  the 
court,  filed  the  amended  plea  in  abatement.  This  shows  that  he  was  recog* 
nized  by  the  court  as  an  attorney  in  the  cause  for  the  defendant,  and,  having 
authority  to  appear  in  the  cause,  he  had  authority  to  make  the  affidavit.  It 
would  seem  the  court  sustained  the  motion  upon  the  ground  that  the  attorney 
did  not  in  the  affidavit  set  out  and  show  that  he  had  a  knowledge  of  the  factb 
stated  in  the  plea;  and,  in  support  ot  this  view  of  the  case,  we  are  cited  to 
the  case  of  Bldridge  v.  The  William  Campbell,  27  Mo.  59^,  where  it  was  held 
that  a  complaint  under  the  boat  and  vessel  act,  verified  as  this  plea  is,  was  an 
insufficient  verification;  that  the  affidavit  by  an  agent  must  disclose  the 
agent's  means  of  k no wledge.  The  rule  there  stated  seems  to  have  been  adopted 
in  analogy  to  the  rules  and  practice  prevailing  in  some  of  the  courts  of  ad- 
miralty. It  was  said  in  the  more  recent  case  of  Gilkeson  v.  Knight,  71  Mo. 
404,  that  the  rule  requiring  the  agent  to  disclose  in  his  affidavit  his  means  of 
knowledge  has  never  been  applied  to  any  other  proceeding  than  those  under 
the  boat  and  vessel  act.  That  was  an  affidavit  for  an  attachment,  but  we  can 
see  no  reason  why  any  distinction  should  be  made  between  an  affidavit  for  an 
attachment  and  an  affidavit  to  a  plea  in  abatement  in  the  respect  under  con* 
sideration.  Here  the  affidavit  is  not  upon  information  and  belief ,  but  it  is 
positive,  and  we  entertain  no  doubt  but  it  is  sufficient  in  all  respects.  The 
motion  should  have  been  overruled. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  direction  to  the 
court  to  proceed  to  hear  the  issues  made  by  the  plea  in  abatement. 

(All  concur.) 

BURNBIT  V.  McClUEY.     . 
{Snpreme  Court  of  Missouri.    June  6.  1887.) 

1.  Attachmknt— AFFiDAVrr. 

A  !jtatute  of  Missouri  (1  Rev.  St.  1855,  p.  240,  §  6)  directed  that  the  affidavit  to  pro- 
cure a  writ  of  attachment  should  state  that  the  tilaintiffhad  a  just  demand  against 
the  defendant,  the  amount  due  after  allowing  all  credits  and  set-ofts,  and  that  the 
affiant  had  good  reason  to  believe  and  did  believe  in  the  existence  of  one  or  more 
of  the  causes  which  would  entitle  the  plaintiff  to  an  attachment.  By  section  1  non- 
residence  of  defendant  was  one  of  these  causes.  By  section  23  an  affidavit  of  defend- 
ant's non-residence  also  entitled  plaintitf  to  an  order  of  publication.  In  an  action 
on  a  bill  of  exchange  there  was  appended  to  the  petition,  along  with  the  verifica- 
tion, the  following  affidavit  (omitting  formal  parts)  made  by  plaintiff's  attorney: 
"  This  affiant  states  that  the  within-nanied  defendants  [naming  them]  are  non-resi- 
dents of  the  state  of  Missouri,  to  the  best  of  his  knowledge  ana  belief."  An  order 
of  publication  was  made,  and  a  writ  of  attachment  issued  on  tliis  affidavit,  and  cer- 
tain lands  sold  thereunder.  In  an  action  of  ejectiuent  bjj  one  claiming  title  under 
a  deed  from  the  widow  and  heirs  of  the  non-resident  against  a  person  in  possession 
under  a  sherifTs  deed  given  on  the  sale  under  tiie  attachment,  /te/d,  (1)  that  the  af- 
fidavit was  to  be  regarded  as  an  affidavit  for  attachment ;  <2)  that  it  was  defective 
in  not  stating  that  the  plaintiff  had  a  Just  demand  again^it  the  defendants,  and  in  not 
stating  the  amount  due  after  allowing  all  credits  and  set-offs,  but  that  the  judgment 
founded  thereupon  was  not  void,  but  voidable. 

2.  Samr.    • 

When  defendants  are  dul;^  notified  by  publication,  and  fail  to  appear,  and  prop- 
erty is  seised  and  brought  into  the  custody  of  tlie  court  by  a  writ  of  i^ttachment 
formal  ou  its  face,  the  iudgment  obtained  in  the  action  cannot  be  assailed  in  a  col- 
lateral proceeding  on  the  ground  that  the  affidf^vit  upon  which'the  attachment  was 
obtained  was  defective. 
8.  Same. 

An  affidavit  for  a  writ  of  attachment  being  amendable  by  I  Rev.  St.  1855.  p.  254k 
}  53,  a  judgnietit  founded  upon  an  attachnieut  ot>tAined  on  an  affidavit  defective  in 
not  stating  that  plaintiff  had  a  just  demand  i^ainst  defendants,  and  omitting  the 
anjount  due  after  allowing  credits  and  set-otfs,  but  correctly  giving  plaintifTsname, 
the  court  in  which  the  action  Is  pending,  and  the  ground  ofattachmmt^  cannot  be  at- 
tacked in  a  collateral  proceedilig*  OOQLC 
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4.  Judgment  by  Default— Execution. 

A  writ  of  attachment,  and  an  order  of  publication  notifying  anon-resident  thertfo^ 
having  been  issued  against  certain  lands  belonging  to  nim,  he  made  default,  and 
general  execution  was  issued,  under  which  the  sheriff  levied  upon  the  attached 
lands,  selling  them  to  M.  E^d  that,  while  there  should  have  oeen  a  judgment 
to  be  levied  of  the  attached  property,  and  a  special  execution  issued  thereon, 
yet.  as  the  property  levied  upon  and  sold  was  only  that  actually  seized  by  the  at- 
tachment, the  deea  given  by  the  sheriff  to  M.  would  be  upheld,  as  against  a  pur- 
chaser claiming  title  by  deed  from  the  widow  and  heirs  of  the  non-resident,  su- 
ing M.  in  ejectment. 

Appeal  from  circuit  court,  Dade  county. 

Ifoskinson  <&  McCluer,  for  respondent.    N,  Gibhs,  for  appellant. 

Black,  J.  This  was  an  action  of  ejectment  for  the  undivided  half  of  320 
acres  of  land  in  Dade  county.  Both  parties  claim  title  from  John  N.  Fergu- 
son, who  died  in  1^8.  The  plaintiff  put  in  evidence  a  deed  from  the  widow 
and  heirs  of  Ferguson,  dated  January  13,  1875.  The  defendant  put  in  evi- 
dence a  sheriff's  deed,  dated  April  28, 1866,  upon  which  he  relies  for  title.  To 
defeat  the  sheriff's  deed,  the  plaintiff  read  in  evidence  the  petition,  judgment, 
execution,  and  proceedings  upon  which  it  was  based;  and  from  which  it  ap- 
pears that  on  the  fifth  of  Augtist,  1865,  the  Merchants'  National  Bank  com- 
menced a  suit  in  the  Dade  circuit  court  against  John  N.  Ferguson  and  Alar- 
shall  G.  Stephens.  The  petition  declares  upon  a  bill  of  exchange  which  is 
fully  set  forth.    Appended  to  the  petition  are  the  following  affidavits: 

** Joseph  Estes,  attorney  for  the  plaintiff,  makes  oath,  and  says  the  matter 
and  statements  contained  in  the  foregoing  petition  he  believes  to  be  true. 

"Joseph  Estes. 

** State  of  Missouri,  County  of  Dade — sa, :  This  affiant  states  that  the 
within-named  defendants,  Marshall  Q.  Stephens  and  John  N.  Ferguson,  are 
non-residents  of  the  state  of  Missouri,  to  the  best  of  his  knowledge  and  be- 
lief. ■•  Joseph  Estes,  Attorney  for  Plaintiff. 

"Subscribed  and  sworn  to  before  me  this  fifth  day  of  August,  A.  D.  1865. 
•*B.  Appleby,  Clerk, 

"By  Nelson  McDowell,  Deputy." 

Upon  these  papers  the  clerk  issued  a  writ  of  attachment,  by  virtue  of  which 
the  sheriff  seized  the  lands  in  question.  The  clerk  also  made  an  order  of 
publication  notifying  the  defendants,  among  other  things,  that  their  property 
had  been  attached.  The  defendants  made  no  appearance  to  the  suit ;  and  two 
judgments  by  default  were  rendered,  both  on  the  third  November,  1865. 
The  first  is  a  judgment  for  the  amount  found  to  be  due,  to  be  levied  of  the 
attached  property,  which  is  described,  and  the  other  is  simply  a  general  judg- 
ment. The  docket  shows  that  the  suit  was  entitled  "Civil  Action  by  Attach- 
ment." General  execution  was  issued  on  the  twenty-sixth  January,  1866, 
under  which  the  sheriff  levied  upon  the  attached  lands,  and  none  other,  and 
sold  the  same  to  defendant.  The  deed  made  by  the  sheriff  to  the  defendant 
is  regular  on  its  face. 

The  court,  at  the  request  of  the  plaintiff,  declared  the  law  to  be  that  the 
sheriff's  deed  was  void,  because  made  under  proceedings  in  attachment,  with- 
out any  affidavit  therefor.  This  instruction  presents  tiie  controlling  question 
in  the  case. 

The  question  of  the  validity  of  this  deed  has  been  before  the  court  on  two 
former  occasions :  First,  in  Bray  v.  McCluryt  55  Mo.  128 ;  and  next  in  Burnett 
V.  McCluey,  78  Mo.  676,  which  was  the  first  appeal  in  the  present  case.  On 
both  occasions  the  deed  was  held  to  be  invalid,  but  always  by  a  divided  court. 
From  the  opinion  of  Judge  Adams  in  the  first  case  it  will  be  seen  that  he  re- 
garded an  affidavit  for  an  attachment  as  essential  as  jurisdictional,  without 
which  the  judgment,  on  publication  of  notice  only,  would  be  void,  and  that 
there  was  no  affidavit  for  attachment  in  the  case,  and  that  the  affidavit  filed 
was  simply  one  for  an  order  of  publication.    Had  he  regarded  the  affidavit 
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as  one  filed  for  an  attachment  also,  It  is  probable  he  would  have  reached  a  dif- 
ferent conclusion,  for  he  says:  "As  there  was  no  affldavit  at  all  filed  for  the 
purpose  of  suing  out  the  attachment,  it  is  unnecessary  to  discuss  the  question 
whether  a  defective  affidavit  could  be  amended  so  as  to  sustain  the  attach- 
ment. In  my  judgment  that  could  be  done/'  Theother  Judgeswho  reached 
the  conclusion  that  the  deed  was  void,  did  so  evidently,  not  upon  the  ground 
that  there  was  no  affidavit  filed  for  the  purpose  of  suing  out  an  attachment* 
but  because  the  affidavit  filed  was  not  in  substantial  compliance  with  the 
statute. 

The  first  question  is,  was  there  any  affidavit  at  all  filed  for  the  purpose  of 
suing  out  the  writ?  We  place  no  reliance  upon  what  appears  to  be  a  verifi- 
cation of  the  petition.  By  the  statute,  the  affidavit  for  an  attachment  (1  Bev. 
St.  1855,  p.  240,  §  6)  should  state  that  the  plaintiff  has  a  Just  demand  against 
the  defendant,  the  amount  due  after  allowing  all  credits  and  set-offs,  and  that 
the  affiant  has  good  reason  to  believe,  and  does  believe,  in  the  existence  of 
one  or  more  of  the  causes  which  would  entitle  the  plaintiff  to  an  attachment. 
There  are  13  of  these  causes,  one  of  which  is  non-residence  of  the  defend- 
ant. An  affidavit  of  non-residence  will  also  entitle  the  plaintiff  to  an  order  of 
publication.  Section  23.  The  law  does  not  require  these  affidavits  to  be  la- 
beled for  the  one  or  the  other  purpose.  One  affidavit,  stating  all  the  facts  nec- 
essary to  procure  a  writ  of  attachment  and  an  order  of  publioriiion,  will  be  suf- 
ficient for  both  purposes.  Now,  the  record  shows  that  the  clerk  did  make  the 
order  of  publication,  and  issue  the  writ  of  attachment  on  this  affidavit,  and  It 
cannot  be  said  there  was  no  affidavit  at  all  filed  for  the  purpose  of  suing  out 
the  writ.  There  was,  then,  an  affidavit  used  for  the  purpose  of  issuing  the 
writ.  It  is  defective  in  that  it  does  not  state  that  the  plaintiff  had  a  just  de- 
mand against  the  defendants,  and  does  not  state  the  amount  due  after  allow- 
ing all  credits  and  set-offs. 

The  question,  then,  is,  is  the  judgment  to  be  treated  as  a  nullity,  when  as- 
sailed collaterally,  in  the  face  of  the  fact  that  defendants  were  duly  and  prop- 
erly notified  by  publication,  and  in  face  of  the  further  fact  that  the  property 
was  seized  and  brought  into  the  custody  of  the  court  by  a  writ  of  attachment, 
formal  on  its  face?  In  Kane  v.  MoCoum^  55  Mo.  194,  the  judgment  was 
assailed  because  the  clerk  failed  to  designate  the  newspaper  in  which  the  or- 
der of  publication  in  an  attachment  suit  was  to  be  published,  but  it  was  held 
that,  though  the  omission  was  error,  yet  it  did  not  destroy  the  judgment  in 
a  collateral  proceeding.  That  a  judgment  which  is  not  void,  but  merely  void- 
able, cannot  be  assailed  in  a  collateral  proceeding,  is  so  well  understood  that 
a  further  citation  of  authorities  is  not  required.  The  affidavit  for  an  attach- 
ment may  be  amended  by  express  authority  of  the  statute.  1  Bev.  St.  1855, 
p.  254,  £  53;  Henderson  v.  Drace,  80  Mo.  858;  Muegrome  v.  MoU,  2  S.  W. 
Kep.  214.  Judicial  proceedings  which  are  amendable  are  not  void.  Hardin 
V.  Lee,  51  Mo.  241.  Booth  v.  ReeSt  26  HI.  45,  was  an  action  of  trespass,  and 
with  respect  to  the  affidavit  for  an  attachment  it  was  said:  ''When  it  con- 
tains the  names  of  the  parties,  the  amount  of  indebtedness,  and  specifies  any 
of  the  statutory  grounds  for  issuing  the  writ,  however  defectively  stated,  or  if 
it  contains  some  of  the  statutory  requirements,  and  omits  others,  it  may  be 
amended.  *  ♦  *  While  the  affidavit  was  defective,  it  was  not  void,  and 
can  only  be  attacked  in  a  direct  proceeding,  and  is  sufficient  to  protect  those 
acting  under  it."    See,  also,  Moore  v.  Mauck^  79  HI.  391. 

Here  the  affidavit  is  attached  to  the  petition,  and  is  to  be  read  in  connee- 
tion  with  it  so  far  as  to  ascertain  the  name  of  the  plaintiff  and  the  court  in 
which  the  suit  is  pending.  The  affidavit  is  sufficient  in  these  respects,  and 
it  also  sufficiently  states  the  ground  of  attachment,  i.  e.,  non-residence  of  the 
defendants.  It  would  seem  that  the  cause  for  the  attachment  is  the  most  ma- 
terial averment,  for  it  is  that  only  which  could  be  put  in  issue  by  a  plea  in 
abatement.    Whether  the  plidntiff  had  a  just  demand,  and  if  it  had,  than  how 
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mnch  waa  due,  were  fatsts  which  qonld  not  be  put  in  issue  on  such  a  plea,  for 
that  would  be  pleading  to  the  merits  of  the  case,  which  js  not  allowed  on  a 
plea  in  abatement.  Cannon  v.  MoManua,  17  Mo.  345.  The  conclusion  is 
irresistible  that  there  is  enough  of  the  affidavit  in  tiiis  case  to  amend  by,  that 
such  an  affidavit  is  amendable,  and  that  we  can  no  more  declare  the  judgment 
a  nullity  than  we  could  declare  a  Judgment  void  in  a  collateral  proceeding  be- 
cause based  upon  a  defective  petition.  We  think  this  view  of  the  case  was 
not  well  considered  in  the  case  of  Bray  v.  MoClury^  supra.  The  conclusion 
here  reached  cannot  overthrow,  but  tends  to  the  stability  of,  titles  and  judi- 
cial proceedings,  and  for  that  reason  we  have  the  less  hesitancy  in  asserting 
it.  Authorities  are  cited  which  go  much  further  in  support  of  these  attach- 
ment judgments,  but  the  facts  of  this  case  do  not  call  for  a  discussion  of 
them. 

There  is  nothing  in  this  record  to  show  that  the  first  judgment  is  marked, 
on  the  margin  of  the  record  thereof,  ** erroneous."  But  let  it  be  assumed 
that  this  judgment  had  been  set  aside  by  a  proper  order  of  the  court,  and  the 
general  judgment  entered,  still  the  judgment  would  not  be  void.  Begularly, 
there  should  have  been  a  judgment  to  be  levied  of  the  attached  property,  and 
a  special  execution  issued  thereon.  But  as  the  proper^  levied  upon  and  sold 
was  that,  and  only  that,  actually  seized  by  the  writ  of  attachment,  these  are 
but  errors  which  do  not  render  the  sale,  and  deed  made  thereunder,  void  in 
this  proceeding.    Masaey  v.  Soott,  49  Mo.  278. 

The  judgment  is  reversed,  and  a  judgment  will  be  entered  here  for  the  de- 
fendant. 

(All  concur.) 

State  ex  reh  Wbavke  e.  Weavee  and  others. 

{Supreme  Court  of  Mueouri.    June  20, 1387.) 

Is   GOABDIAN  ASD  WaBD— BbBAOH  OF  BOVD— PrIXA  FaOIS  CaBB. 

Oil  the  trial  of  an  action  against  the  personal  representative  of  the  principal  and 
the  saretles  on  a  bond  given  by  a  father,  as  fl:uardian,  to  sell  the  real  estate  of 
his  minor  child,  for  breach  of  the  condition  to  *'condact  such  sale  with  fidelity  to 
the  interests  of  said  ward,  and  faithfhUy  acoonnt  for  the  proceeds  of  such  sale  ao* 
cording  to  law,  and  as  the  order  of  the  court  may  require,"  the  plaintiff  introduced 
evidence  showing  that  a  sale  had  been  made  in  accordance  witn  the  statute  r^s^- 
lating  the  mode  of  selling  infants'  lands,  and  that  the  proceeds  had  been  received 
by  the  guardian.  Eeldy  that  a  prima  fade  case  had  thereby  been  made  out,  and  the 
defendant's  demurrer  to  the  evidence  was  properly  overruled. 

S.  8amb— AonoN  ow  Boitd— Estoppkl. 

The  sureties  on  the  bond  of  a  guardian  to  sell  his  ward's  real  estate  cannot  be 
heard,  as  a  defense  to  an  action  by  the  ward  for  breach  by  failing  to  faithfully  ao- 
connt,  etc.,  to  set  up  that  the  report  filed  by  the  guardian  on  thesale,  which  has  been 
confirmed  by  the  court,  was  untrue,  and  that,  insitead  of  an  actual  sale,  there  was 
only  a  colorable  sale,  by  which  other  lands  were  conveyed  to  the  ward  as  an  ofibet 
for  the  lands  falsely  represented  to  have  been  sold. 

8.  Bakk— Brsach  of  Bond— Salb  or  Hxai/tt. 

Where,  instead  of  actually  selling  the  lands  of  his  ward,  the  guardian  of  a  minor 
child,  appointed  to  make  such  sale,  received  in  trade  other  lands,  which  were  sub- 
sequentlv  conveyed  to  the  ward,  and  by  him  sold  at  a  loss,  held^  in  an  action  against 
the  sureties  and  the  personal  representatives  of  the  principal  on  the  guardian's  bond, 
that  the  defendants  should  be  charged  with  the  sum  falsely  represented  by  the 
guardian  in  his  report  to  have  been  received  in  cash,  with  interest  thereon,  less  the 
amount  actually  obtained  by  the  ward,  with  interest,  deducting  incumbrances  and 
taxes  and  the  legitimate  expenses  of  the  sale. 

Appeal  from  circuit  court,  Bates  county. 

Wm.  Page,  for  respondent,    ffoleonib  A  Silvers,  for  appellant. 

Brace,  J.  The  deceased,  Jacob  Weaver,  was  the  father  and  natural  guard- 
ian of  the  relator,  George  W.  Weaver.  This  action  was  brought  on  a  bond 
for  93, 000,  executed  by  the  said  Jacob  Weaver  as  principal,  and  the  said  de- 
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fendants  Felix  K.  Weaver  and  William  Fisher  as  sureties,  the  condition  of 
which  is  as  follows; 

"The  condition  of  the  above  obligation  is  such  that  whereas,  the  above* 
bounden  Jacob  Weaver,  as  the  natural  guaixlian  of  his  son  George  W.  Weaver, 
did  at  the  March  term,  1874,  of  the  circuit  court  of  Bates  county,  Missouri* 
obtain  from  said  court  an  order  directing  him  to  sell  the  land  or  real  estate  of 
the  said  George  W.  Weaver,  and  all  his  interest  in  said  real  estate  described 
in  said  order,  now,  if  the  said  Jabob  Weaver  shall  conduct  such  sale  with 
fidelity  to  the  interests  of  his  said  ward,  Gkorge  W.  Weaver,  and  faithfully 
account  for  the  proceeds  of  such  sale  according  to  law,  and  as  the  order  of 
the'court  may  require,  then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  effect  in  law.*' 

It  is  alleged  in  the  petition  that  said  bond  was,  on  the  twenty-eighth  day 
of  July,  1874,  duly  approved  by  the  circuit  court  of  the  county  of  Bates  afore- 
said, and  the  following  breach  of  the  condition  thereof  is  assigned :  "  That  said 
Jacob  Weaver,  as  such  guardian,  sold  said  land  at  the  July  term  of  said  cir- 
cuit court  for  the  year  1874,  for  the  sum  of  twenty-one  hundred  and  sixty 
dollai^,  and  received  said  sum  of  mohey  into  his  hands  as  such  guardian, 
but  that  said  Jacob  Weaver,  as  such  guardian,  failed  to  faithfully  account  for 
the  proceeds  of  such  sale  according  to  law,  in  this:  that  he  failed,  refused, 
and  neglected  to  reinvest  said  sum  of  money  as  required  by  law,  and  neither 
he  nor  any  one  for  him  has  ever  accounted  for  or  paid  over  the  same."  The 
defendant  Martha  A.  Weaver,  executrix  of  said  Jacob  Weaver,  deceased, 
made  default. 

The  defendants  Felix  B.  Weaver  and  William  Fisher  answered,  saying  that 
they  had  no  information  sufficient  to  form  a  belief  as  to  whether  the  said  Ja- 
cob Weaver  sold  said  land  for  the  sum  of  $2,160,  and  received  said  sum  of  money 
as  charged  in  the  petition  or  not;  denied  the  breach  of  the  bond  therein  assigned, 
and  for  further  answer  alleged,  in  substance,  that  the  real  estate  described  in 
the  petition  as  the  property  of  the  relator  was  purchased,  and  the  considera- 
tion therefor  paid,  by  the  said  Jacob  Weaver,  deceased;  who  caused  it  to  be 
conveyed  to  his  son,  the  relator,  who  was  a  minor  about  12  years  of  age  when 
the  last  conveyance  was  made,  in  January,  1871,  residing  with  his  father,  and 
who  continued  to  reside  with  his  father  until  his  majority,  July  18, 1880,  and 
until  the  death  of  his  father,  December  28, 1881;  that  said  real  estate  was 
sold  by  the  said  Jacob  Weaver,  guardian  of  the  relator,  at  public  sale,  under 
the  order  of  the  circuit  court  of  Bates  county,  and  the  said  defendant  Felix  B. 
Weaver  became  the  nominal  purchaser  thereof,  the  actual  purchaser  being 
one  Joseph  By  bee,  who  paid  the  whole  consideration  therefor;  that  although 
the  deed  of  the  said  Jacob  Weaver,  guardian  as  aforesaid,  conveying  said  r^ 
estate  to  said  Felix  R.  Weaver,  recites  a  consideration  received  by  said  guard- 
ian from  said  Felix  B.  Weaver  of  $2,160,  no  consideration  was  in  fact  paid 
by  said  Felix  B.  to  said  guardian  therefor;  that  the  actual  consideration  for 
said  real  estate  was  paid  by  said  By  bee;  that  the  consideration  paid  therefor 
by  said  Bybee,  and  for  other  lands  held  by  said  Jacob  AVeaver  in  his  own 
right  and  that  of  his  wife,  was  the  conveyance  by  the  said  Bybee  to  the  said 
Jacob  Weaver  on  the  fifth  day  of  May,  1874,  of  certain  lands  owned  by  the 
said  Bybee,  among  others  a  certain  lot  adjacent  to  the  city  of  Portsmouth, 
in  the  state  of  Ohio;  that  the  said  Felix  K.  Weaver,  on  the  nineteenth  of 
December,  1874,  at  the  request  of  the  said  Jacob,  and  without  any  considera- 
tion by  him  received  therefor,  united  with  the  said  Jacob  and  his  wife  in  a 
deed  of  conveyance  of  said  real  estate  of  the  relator,  so  nominally  purchaaed 
by  him  at  said  public  sale,  conveying  said  real  estate  to  the  saidBybtee;  that,  said 
real  estate,  so  nominally  purchased  and  conyeyed  by  him,  was  worth  62,160, 
and  said  lot  adjacent  to  the  city  of  Portsmouth  was  worth  $4,000;  that  after- 
wards, on  the  tenth  day  of  June,  1881,  the  said  JacOb  Weaver  conveyed  said 
lot  to  the  relator  in  full  discharge  of  his  said  trust,  and  by  such  conveyance 
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folly  reimbursed  the  relator  for  the  value  of  hia  lands  so  sold  by  the  said  Jacob 
at  public  sale,  as  aforesaid;  that  at  the  time  said  lot  was  conveyed  to  the 
relator  it  was  worth  the  sum  of  $3,200;  that  prior  to  such  conveyance  the 
said  Jacob  had  incumbered  said  lot  with  a  mortgage  to  the  amount  of  $1,000,. 
and,  to  further  reimburse  relator,  the  said  Jacob  afterwards,  in  his  life-time, 
gave  relator  certain  personal  property  of  the  value  of  9450,  and  by  his  will 
bequeathed  him  certain  other  personal  propeity. 

The  plaintiff  replied  to  this  answer,  denying  each  and  every  allegation 
therein  contained.  The  case  was  submitted  to  the  court  on  the  pleadings  and 
evidence,  without  a  jury.  The  court  found  for  the  plaintiff,  assessed  his  dam- 
ages at  $3,000,  and  rendered  judgment  accordingly,  from  which  defendants  Pe- 
lix  K.  Weaver  and  William  Fisher  appeal  to  this  court. 

The  plaintiff,  to  sustain  his  cause  of  action,  introduced  in  evidence  the  pe- 
tition of  Jacob  Weaver,  as  natural  guardian  of  the  relator,  to  the  circuit  court 
of  Bates  county,  presented  to  said  court  at  its  March  term,  1874,  certified  by 
his  affidavit  praying  for  an  order  for  the  sale  of  the  real  estate  of  his  said  ward 
in  accordance  with  the  provisions  of  sections  34  and  35,  o.  116,  Gen.  St.  1865,  p. 
470;  the  order  of  said  court,  made  at  said  term,  authorizing  the  said  guardian 
to  sell  said  real  estate  upon  the  terms  in  said  order  stated,  at  public  sale,  first 
having  the  same  appraised,  and  entering  into  bond  to  the  state  of  Missouri  in 
the  sum  of  $3,000,  conditioned  that  he  make  such  sale  with  fidelity  to  the  in- 
terests of  said  George  W.  Weaver,  and  faithfully  account  for  the  proceeds  of 
such  sale,  and  make  report  of  his  proceedings  in  the  premises  to  said  court ; 
the  bond  sued  on  given  by  said  Jacob  Weaver  as  principal,  and  Felix  K. 
Weaver  and  William  Fishier  as  his  sureties;  repoi-t  of  the  sale  of  said  real  es- 
tate, verified  by  the  affidavit  of  said  Jacob  Weaver,  showing  a  compliance 
with  the  terms  of  said  order,  and  a  sale  of  said  real  estate  at  public  sale  to 
Felix  B.  Weaver,  he  being  the  highest  and  best  bidder  therefor,  for  the  sum 
of  $2,160,  and  the  receipt  from  him  by  said  Jacob  Weaver  of  the  purchase 
money  aforesaid;  the  record  of  said  court  of  the  approval  of  said  sale,  and  or- 
der directing  said  guardian  to  execute  a  deed  to  the  purchaser;  and  the  deed 
of  said  guardian  to  said  Felix  B.  Weaver,  reciting  the  order  of  sale,  and  pro- 
ceedings thereunder,  the  sale,  repoi*t,  and  approval  thereof,  and  receipt  of  the 
purchase  money,  conveying  all  the  interest  of  the  said  George  W.  Weaver  in 
said  real  estate  to  the  said  Felix  B.  W^ver,  in  consideration  of  the  premisea 
and  said  sum  of  $2,160. 

The  plaintiff  then  rested  in  chief,  and  the  said  defendants  thereupon  de- 
murred to  the  evidence  on  the  ground  that  it  showed  no  breach  of  the  bond, 
the  court  overruled  the  demitrrer,  and  this  action  of  the  court  is  assigned  for 
error.  The  obligation  of  the  defendants  was  to  pay  a  certain  sum  of  money, 
to  be  void  upon  the  condition  that  the  guardian  should  account  for  the  pro- 
ceeds of  the  sale  of  the  ward's  real  estate.  The  plaintiff  made  out  a  prima 
facie  case  when  he  showed  that  a  sale  had  been  made,  and  that  the  proceeds 
of  the  ward's  real  estate  had  come  into  the  hands  of  the  guardian.  It  then 
devolved  upon  the  defendants  to  show  that  those  proceeds  had  been  accounted 
for.  Given,  the  execution  of  the  bond  by  the  guardian  and  his  sureties,  the 
receipt  by  the  guardian  of  the  proceeds  of  the  sale  of  his  ward's  lands,  the  ob- 
ligation of  the  guardian  to  account  for  those  proceeds  became  absolute;  the 
liability  of  defendants  on  their  bond  was  fixed,  and  could  only  be  discharged 
by  showing  that  the  guardian  had  accounted  for  those  proceeds;  and,  in  what* 
ever  form  presented  in  the  pleadings,  this  was  an  affirmative  proposition,  neo- 
essaiy  to  be  asserted  and  proven  by  the  defendants  in  ojder  to  discharge  them 
from  the  obligation  oi  their  bond,  and. defeat  plaintiff's  recovery.  There  was 
no  error  in  overruling  the  demurrer  td  the  evidence. 

The  defendants  then  introduced  evidence  tending  to  ptove  some  of  the  many 
Immaterial  and  redundant,  allegations  of  new  matter  contained  in  their  an- 
swer, and  upon  this  ej^idence  contend  that  it  having  been  shown  thereby  that 
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F.  R.  Weaver  paid  no  part  of  the  purchase  money,  that  the  sale  was  made  to 
carry  out  a  land  trade  prevlonsly  made  by  the  guardian  with  Bybee,  and  that 
the  guardian  did  not  receive  any  money  in  cash  for  the  lands  of  his  ward. 
Brgo^  said  sale  was  a  mere  fiction,  the  guardian  did  not  receive  the  proceeds  of 
said  sale,  and  bad  nothing  to  account  for,  and  the  ward  must  be  "remitted  to 
his  action  on  the  bond  for  the  failure  of  the  guardian  to  make  an  actual  bona 
fide  sale,  instead  of  a  bogus  one,  for  his  own  private  ends."  Nevertheless  it 
must  be  conceded  that  the  ward's  title  to  the  land  is  gone  from  him;  that  it 
was  worth  $2,160;  that  he  has  been  divested  of  his  title  thereto  by  the  solemn 
adjudication  of  a  judicial  tribunal  having  jurisdiction  of  the  subject-matter^ 
in  a  proceeding  instituted  by  the  guardian  against  the  real  estate  of  his  ward» 
and  to  which  the  appellants  voluntarily  became  parties  by  the  execution  of 
their  bond,  and  upon  the  faith  of  which,  and  the  report  of  the  guardian  on 
oath  that  it  was  sold  for  92,160  in  cash  and  the  money  paid,  the  court  stamped 
the  transaction,  as  thus  recorded,  with  the  seal  of  absolute  verity,  by  its  judg- 
ment of  approval.  Can  the  appellants  be  now  heard  to  question  ^at  record? 
We  think  not.  By  signing  the  bond  of  the  guardian  in  this  ex  parte  proceed- 
ing to  procure  the  sale  of  the  ward's  land,  the  appellants  voluntarily  assumed 
such  a  connection  with  that  proceeding  that  they  can  no  more  be  permitted  to 
dispute  the  facts  contained  in  the  report  of  the  guardian  which  were  passed 
upon,  by  and  on  which  was  based  the  judgment  of  the  court  in  that  pro- 
ceeding which  divested  the  title  of  the  relator  to  his  lands,  than  would  be 
the  guardian  who  made  that  report.  We  hold  the  guardian  and  his  suretieB 
bound  by  the  record  they  made  in  that  proceeding,  and  that  they  must  account 
to  the  relator  for  the  sum  of  $2,160,  proceeds  of  the  sale  of  his  land  received 
by  the  guardian,  as  per  his  report,  on  the  thirtieth  day  of  July,  1874. 

The  purchase  of  the  Portsmouth  lot  was  not  made  by  the  guardian  on  his 
ward's  account;  the  title  was  not  taken  in  his  name;  it  was  not  within  the 
jurisdiction  of  the  court  that  alone  could  authorize  a  reinvestment  of  the 
funds  of  his  ward.  It  was  purchased  before  the  proceeds  of  the  ward's  real 
estate  came  to  his  hands.  The  title  was  taken  by  the  guardian  in  his  own 
name,  its  purchase  was  his  own  individual  enterprise,  and  for  his  personal 
benefit,  and  can  in  no  sense  be  considered  a  reinvestment  of  the  proceeds  of 
the  ward's  lands  for  his  benefit  or  at  his  risk.  All  that  can  be  claimed,  in 
equity  and  good  conscience,  by  defendants  in  regard  to  said  lot,  is  that  the 
conveyance  of  it  by  Jacob  Weaver  to  his  son  ought  to  be  considered  as  a  par- 
tial payment,  on  account  of  his  indebtedness  to  the  son,  on  the  cause  of  ac- 
tion sued  on.  In  this  light,  from  the  facts  and  circumstances  detailed  in  the 
evidence,  we  think  it  was  regarded  by  the  g^uardian  and  his  ward,  and  so  it 
ought  to  be  treated.  The  evidence  fails  to  disclose  any  other  payment  made 
by  the  father,  or  any  sum  received  by  the  son  which  could  be  considered  as  a 
payment  on  such  account,  or  any  charge  that  would  be  proper  to  be  consid- 
ered in  reduction  of  plaintiff's  demand.  The  Portsmouth  lot  was  deeded  to 
the  son  in  1881,  and  was  sold  by  him  in.  the  year  1882.  The  evidence  in  re- 
gard to  its  value  is  variant  and  conflicting.  The  relator  seems  to  have  dili- 
gently sought  to  obtain  the  highest  price  that  could  be  realized  for  it,  and 
succeeded  finally  in  disposing  of  it  for  $2,000,  which,  from  all  the  facts  in 
the  case,  was  as  much  as  it  could  have  been  sold  for.  Out  of  this  amount 
the  relator  paid  the  incumbrances  on  the  property,  and  Intimate  charges  for 
taxes  and  expenses  in  making  the  sale,  the  sum  of  $1,1&.25,  leaving  in  hia 
hands  in  the  year  1882,  say  July  80th,  (what  time  in  the  year  the  sale  was 
made  does  not  appear,)  the  sum  of  $871.75  at  that  date,  as  to  represent  the 
only  proceeds  that  ever  came  to  his  hands  from  his  guardian,  for  his  real 
estate  sold  on  the  thirtieth  of  July,  1874,  by  said  guardian,  as  hereinbefore 
stated ;  which  amount  we  think  ought  to  have  been  allowed  as  a  credit  to  de- 
fendants in  the  assessment  of  plaintiff's  damages  in  this  action,  and,  calculat- 
ing interest  at  the  rate  of  6  per  cent,  per  annum  on  $2tl60v  the  amount  the 
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ward's  land  sold  for  on  the  thirtieth  of  July,  1874,  from  that  date  to  the  date 
of  the  Judgment.  November  19, 1884,  and  interest  at  the  same  rate  on  $871.75, 
the  amount  realized  by  relator  from  the  sale  of  the  Portsmouth  lot  from  July 
SO,  1882,  to  the  date  of  the  judgment,  and  deducting  the  latter  from  the 
former  amount  as  thus  ascertained,  we  have  $2,508.28  remainder;  the 
amount  at  which  plaintiff^s  damages  ought  to  have  been  assessed. 

For  the  error  of  the  court  in  the  assessment  of  the  damages  this  cause  will 
have  to  be  reversed  and  remanded,  with  directions  that  the  circuit  court  enter 
Judgment  in  accordance  with  this  opinion. 

(All  concur.) 

SmsKUM  and  others  «•  Wabash,  St.  L.  &  P.  By.  Co. 

{3upreme  Oourt  of  MUwuH,    June  20, 1887.) 

1.  NEOLiOBircK— -EyiDSNOx  or  Ikjubt — Examxitatiok  or  Person. 

The  denial  of  defendant's  motion  for  a  physical  examination  of  a  female  plaintiff 
by  physicians,  in  an  action  against  a  railroad  company  for  damages  for  penonal 
injuries,  is  discretionary  with  the  trial  court. 

2.  Samic— Evidence— CoNniTiow  or  Tkaok. 

Upon  an  action  against  a  railroad  company  for  damages  for  personal  injuries 
snstained  in  an  accident,  evidence  was  given  for  plaintiff  as  to  the  condition  of  the 
traclE  a  mile  and  a  half  from  the  place  of  the  accident.  Held  that,  while  sach  evidence 
was  incompetent  and  inadmissible,  yet  the  error  was  cured  by  an  instmction  lim- 
iting the  consideration  of  the  jury  to  the  defects  specifically  charged  in  the  petition. 

8.  Damaobb— Negliqenoe— Pbbsonal  iNJOaZBS. 

In  an  action  for  personal  injuries,  an  instruction,  on  the  measure  of  damages, 
that  it  is  the  jury's  dnty  to  consider  the  plaintiffs  physical  condition  before  and 
since  the  injuries,  the  physical  and  mental  pain  differed  on  account  of  the  injuries 
daring  the  same  time,  the  amount  of  iiiture  pain  to  arise  therefl*om,  together  with  ctU 
other  ciroumatancet  shown  in  evidence^  and  conndering  cUl  the  oircumttiancee  cjoreaaidt  is 
proper. 

4.  Appeal— Objection  not  Taken  Below— Remarks  or  Counsel. 

In  a  civil  case,  where  the  damages  awarded  by  the  verdict  do  not  appear  to  be 
excessive,  and  no  objection  was  made  or  exception  saved,  and  no  ruling  of  the  trial 
oonrt  had,  an  appellate  court  will  deem  that  an  objection  which  might  have  been 
interposed  to  the  remarks  of  opposing  coni^sel  in  their  closiug  argument  was 
waived. 

Appeal  from  circuit  court,  Buchanan  county. 

Woodson^  Green  c6  Bumes,  for  respondent.     W.  ff,  Blodgett,  for  appellant. 

Bat,  J.  Plaintiffs,  who  are  husband  and  wife,  brought  this  action  in  the 
circuit  court  of  Buchanan  county,  Missouri,  to  recover  damages  for  personal 
injuries  to  the  wife,  while  traveling,  as  a  passenger,  on  a  freight  train  of  de- 
fendant, between  the  stations  of  Lathrop  or  Converse  and  Lawson,  on  the 
twenty-fourth  day  of  July,  1883.  Upon  a  trial  of  the  cause,  plaintiffs  ob- 
tained a  verdict  and  judgment  in  the  sum  of  $6,000,  from  which  defendant 
has  prosecuted  this  appeal  to  this  court. 

The  grounds  relied  on  for  a  reversal  of  the  said  judgment  as  stated  by  coun- 
sel for  defendant  are — First,  that  the  court  erred  in  overruling  its  application 
for  a  personal  physical  examination  of  the  wife,  the  real  plaintiff;  aecofid,  that 
the  court  erred  in  admitting  testimony  concerning  the  bad  condition  of  appel- 
lant's track  at  other  places  than  that  where  the  accident  occurred;  third,  in 
giving  instruction  No.  8  at  plaintiffs'  request;  and,  fourth,  in  permitting 
plaintiffs*  attorney,  in  his  closing  address,  to  remark  upon  things  outside  of 
the  record  calculated  to  excite  the  prejudices  of  the  Jurors,  and  to  deceive  and 
mislead  them  as  to  the  law  concerning  the  measure  of  recovery. 

In  a  case  involving  a  similar  application  as  the  one  mentioned  in  said  first 
exception,  this  court  expressed  the  opinion,  modifying  a  previous  ruling  had 
in  Laifd  v.  Railroad,  53  Mo.  515,  that  while  the  party  had  no  absolute  right 
to  such  personal  examination,  and  the  court  could  not  compel  the  party  to  sub- 
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mit  thereto,  the  court  may  properly*  !n  the  exercise  of  its  discretion,  order 
such  an  examination  to  be  made,  in  a  proper  case,  and  enforce  its  order  in  the 
several  ways  there  specified;  and  that  the  exercise  of  its  discretion  in  that 
behalf  would  not  be  interfered  with  by  this  court  unless  manifestly  abused. 
Shepard  v.  Missouri  Pete.  By,,  85  Mo.  634.  In  that  case  the  court  say:  "The 
order  asked  by  defendant  was  unreasonable,  in  that  it  asked  that  this  lady 
should  submit  to  a  pe^.'sonal  examination,  not  by  one  skilled  surgeon,  but  by 
^t  least  three."  This  and  other  observations  and  rulings  in  said  case  would 
seem  to  control  the  application  in  this  case,  which  was  '*<oran  order  that  said 
female  plaintiff  submit  her  person  to  an  examination  of  physicians  to  be 
named  by  defendant,  not  exceeding  four  in  number."  It  further  appears,  in 
this  case,  that  said  motion,  having  been  filed  on  the  day  before  the  trial,  was 
taken  up  and  heard  by  the  court  when  the  cause  was  called  for  trial  on  the 
next  day,  and  that  the  court  denied  the  motion  at  that  time;  remarking  that 
if,  during  the  progress  of  the  trial,  it  appeared  necessary  to  ascertain  the  real 
condition  of  plaintiff,  and  the  nature  and  extent  of  her  injuries,  he  would  then 
•direct  an  examination  by  physicians. 

The  witnesses  testifying  for  plaintiff  upon  the  subject  of  her  health  and 
condition,  both  before  and  after  the  injury  on  the  railroad,  wei-e  the  female 
plaintiff,  Hannah  Sidekum,  in  her  own  behalf;  her  step-mother,  Mrs.  Harri- 
son; and  the  family  physician,. Dr.  Bane.  Omitting  consideration  of  the  tes- 
timony of  the  other  witnesses,  that  of  Dr.  Bane,  delivered  before  the  trial 
judge,  who  was,  we  may  assume,  personally  acquainted  with  him,  and  knew 
his  reputation  as  a  physician,  was,  in  general  and  substance,  that  he  had  prac- 
ticed in  the  family  of  Mrs.  Sidekum  for  12  years;  that  he  was  called  to  see 
her  immediately  upon  her  arrival  in  St.  Joseph,  and  found  her  suffering  great 
pain  from  introversion  or  dislocation  of  the  womb;  the  womb  pressing  on  the 
bladder;  surrounding  parts  inflamed,  and  some  external  bruises,  the  more 
serious  ones  being  located  on  the  abdomen  and  back  part  of  the  body;  that  he 
attended  at  her  house  over  .two  months,  seeing  her  nearly  every  day;  that  an 
abscess  formed  in  two  or  three  weeks  after  the  injury,  with  a  discharge  through 
the  soft  parts,  which  had  not  healed  when  he  last  saw  her,  some  three  or  four 
weeks  previous  to  time  of  giving  his  testimony;  that  her  condition  was  much 
improved;  that  he  did  not  regard  her  condition  incurable,  as  it  is  curable  in 
some  cases,  but  that  the  probability  was  that  the  injuiry  would  be  permanent; 
that  she  was  still  under  treatment,  although  he  was  not  visiting  her  at  the 
time  of  the  trial.  He  also  testified  that  prior  to  the  accident  she  had  been 
sound  and  healthy;  that,  in  the  course  of  his  12  years'  attendance  as  her  phy- 
sician, he  had  made,  prior  to  the  accident,  several  examinations  of  the  womb, 
which  examinations  were  occasioned  by  some  symptoms  of  which  she  com- 
plained, and  which  he  thought  made  such  examinations  necessary,  but  that 
upon  personal  examination  he  had  found  those  organs  healthy  and  strong. 

The  action  of  the  trial  court  upon  said  motion,  as  we  have  seen,  was  merely 
a  refusal  to  grant  the  same  for  the  time  being,  and  as  defendant  did  not  again 
renew  its  application  for  such  order,  at  any  other  stage  of  the  proceeding,  the 
court  may  have  well  concluded  that  after  hearing  the  said  evidence  in  the 
cause  introduced  by  plaintiff,  including  that  of  Dr.  Bane,  which  we  have 
^iven  in  substance,  defendant  did  not  deem  it  necessary  to  renew  its  motion^ 
or  to  insist  thereon,  but  had  abandoned  the  same. 

We  will  now  proceed  to  the  second  of  said  exceptions,  as  to  the  admission 
of  evidence,  in  plaintiff's  behalf,  as  to  the  condition  of  the  railroad  at  places 
other  than  that  of  the  accident. 

In  the  recent  case  of  Stoker  v.  8t.  Louis,  I.  if.  <t  8.R,,  ante,  889,  a  some- 
what analogous  question  was  involved.  This  court  there  announced  its  dis- 
inclination to  adhere  to  the  rule  in  all  its  strictness,  which  is  held  in  numer- 
ous cases,  and  which  limits  the  party  to  the  precise  time  or  the  exact  place  of 
the  occurrence.    The  condition  of  the  road-bed  at  the  place,  or  in  the  irame- 
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diate  vlemity,  of  the  aeoldeni,  may,  we  think»  be  shown.  Thia  is  also  de- 
clured  in  effect  in  the  case  of  mpisely  v.  Kansas  City  cfe  St.  J,  li.,  88  AIo. 
'  348.  where  Chief  Justice  Norton,  spealiing  for  the  court,  further  observe  timt 
"the  fact  that  the  road  in  other  places  may  not  have  been  in  good  condition 
had  no  tendency  to  prove  it  was  in  a  bad  condition  at  the  place  where  the 
accident  in  question  happened."  Tested  by  these  decisions,  the  testimony  of 
the  witness  Crowley  as  to  the  condition  of  the  track  a  mile  and  a  half  from 
the  place  of  the  accident,  and  the  testimony  of  other  witnesses  of  like  import, 
must,  we  think,  be  held  incompetent  and  Inadmissible.  But,  in  view  of  the 
instructions  given  in  the  cause,  this  evidence  must,  we  think,  be  held  to  have 
been  withdrawn  and  excluded  from  the  jury.  The  following,  given  by  the 
court  of  its  own  motion,  we  think  accomplishes  that  purpose: 

Ninth. ^In  this  case  defendant  is  only  liable  for  injuries  suffered  by  its  pas- 
sengers on  its  trains  if  such  injuries  were  caused  by  its  negligence  in  some 
one  or  all  of  tfie  particulars  charged  specifically  in  the  petition;  and  these 
particulars  are  alleged  to  be,  at  the  place  of  the  accident,  when  the  train  ar- 
rived there:  (1)  Defective  rails;  (2)  imperfect  fastenings  thereof;  (3)  decayed 
and  imperfect  ties  upon  which  said  rails  rested;  (4)  sunken  condition  of  the 
ties  and  rails;  and  (5)  that  the  ends  of  the  rails  in  said  track  did  not  meet  at 
the  joints  properly.  No  other  item  or  conjecture  of  negligence  can  he  consid- 
ered by  tlie  jury  in  this  case;  and  unless  the  Jury  find,  from  the  evidence, 
that  the  injuiy  occurred  in  consequence  of  defects  in  some  one  or  all  of  these 
respects,  the  jury  must  find  for  the  defendant. 

The  evidence  in  the  record,  which  was  competent  and  admissible,  was  am- 
ply sufficient  to  authorize  the  finding,  independent  of  that  erroneously  re- 
ceived; and  the  above  instruction  was,  we  think,  such  as  should  be  held  to 
cure  and  make  harmless  the  error  committed  in  the  admission  of  the  evidence 
referred  to. 

The  third  exception  taken  to  the  instruction  given  upon  the  measure  of 
damages,  and  which  is  as  follows,  is,  we  think,  also  untenable:  "The  court 
instructs  the  jury  that  if  they  find  for  the  plaintiffs,  in  estimating  the  amount 
of  damages,  it  is  their  duty  to  consider  the  physical  condition  of  Ilannah  Slde- 
kum  before  and  since  receiving  the  injuries  sued  for,  and  the  physical  pain 
and  meptal  anguish  suffered  by  her  at  the  time  of,  and  since,  said  accident, 
on  account  of  said  injuries,  and  the  amount  of  pain  she  will  likely  suffer  in 
the  future  on  account  of  said  injuries,  togetTier  with  all  other  circumstatices 
shoum  in  evidence;  and,  cotisidering  all  the  circumstances  (^foresaid,  they 
will  find  a  verdict  for  such  sum  as  in  their  judgment  will  compensate  for  said 
injuries,  not  exceeding  ten  thousand  dollars."  The  objection  is  not  to  any  of 
the  items  or  elements  of  damages  specified  in  the  instruction,  which  are  con- 
ceded to  be  correct,  but  that  the  language  which  is  put  in  italics  authorized 
the  jury,  not  only  to  consider  the  enumerated  grounds  of  compensation,  but 
other  matters  in  addition,  such,  for  example,  as  the  bad  condition  of  the  rail- 
road at  other  places  than  that  of  the  accident ;  but,  fairly  considered,  the  in- 
struction is  not,  we  think,  vulnerable  to  this  or  other  similar  criticism,  and 
the  exception  taken  to  said  instruction  must  be  overruled. 

The  fourth,  and  remaining,  exception,  will  now  be  noticed  briefly.  This, 
as  already  appears,  pertains  to  the  closing  argument  made  in  behalf  of  plain- 
tiff. The  cases  to  which  we  have  been  referred  all  recognize  the  difficulty  and 
delicacy  involved  in  any  attempt  to  confine  counsel  to  a  strictly  legitimate 
line  of  argument;  and  the  restrictions  and  limitations  which  may  be  fairly 
imposed  are,  we  think,  necessarily  somewhat  indefinable.  Loydw  Hannibal 
&  St.  J.  JR.,  53  Mo.  514.  As  was  said  in  that  case,  "it  is  no  doubt  the  duty 
of  the  judge  who  presides  at  the  trial  to  prevent  such  departures  from  the 
proper  and  legitimate  sphere  of  counsel;"  and  in  criminal  cases,  some  of 
which  have  been  cited,  this  court  has  condemnedt  in  strong  terms,  departures 
from  the  proper  practices  and  usages  in  this  behalf.    In  civil  cases,  ordi- 
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narlly,  this  court  cannot  interfere  with  the  discretion  of  trial  ooarts,  unless 
counsel  is  permitted,  against  objections,  to  make  or  persevere  in  audi  arga* 
ments;  but  where  such  objection  is  made,  and  the  exception  to  such  course 
In  argument  is  duly  taken,  the  same  may  be  good  ground  for  new  trial  or  for 
reveroal.  We  do  not  understand  the  case  of  Brown  v.  Sudn^ordf  44  Wis. 
282,  to  which  we  were  referred,  and  in  which  Justice  Btan  considen  thi» 
question,  to  go  to  any  greater  length.  We  must  necessarily  defer*  to  a  large 
extent,  in  any  case,  and  especially  in  civil  cases,  to  the  action  of  the  trial 
courts  upon  questions  of  this  sort.  In  the  present  case  there  was  no  objection 
made  or  exception  saved  to  the  said  closing  argument  of  plaintiff's  senior 
counsel  at  the  time,  or  during  its  delivery,  and  no  ruling  of  the  trial  court 
then  asked  in  that  behalf.  In  the  absence  of  such  timely  objection  and  ex* 
ception,  we  must,  under  our  practice,  deem  the  same  waived,  at  least  in  a 
civil  case;  and,  where  the  damages  awarded  by  the  verdict  do  not  appear  to 
be  excessive,  we  cannot  reverse  the  Judgment  upon  this  ground. 

This  leads  to  an  aflOrmance  of  the  Judgment,  and  it  is  accordingly  so  or^ 
dered. 

(All  concur.) 

State  v.  Chto  CmAQK. 
{Supreme  Oouri  of  Misiovri.    June  20,  1887.) 

1.  GbIMIITAL  PrAGTICZ— BVIDENCS— AOOOMPLIOK. 

In  a  trial  for  murder  it  is  error  to  permit  one  who  is  jointly  indicted  with  the  de- 
fendant and  others  to  testify  on  behalf  of  the  state,  when  the  case  against  himself 
is  not  disposed  of  by  oonviction,  acquittal,  or  noUe  prosequi,  though  ne  is  not  pat 
upon  his  trial. 

2.  SaMB— EviDINCa— AOOOMPLIOB— CoBBOBOBATIOlf. 

The  testimony  of  an  accomplice  in  a  trial  for  murder  in  Missonri  mnst  be  cor- 
roborated by  other  evidence  in  respect  to  the  identity  of  the  accused.  Hence  an 
instruction:  "The  testimony  of  an  accomplice  is  admissible,  vet,  when  not  cor- 
roborated by  the  testimony  of  some  person  not  implicated  in  the  crime  as  to  mat- 
ters material  to  the  issue,  ought  to  be  received  with  great  caution  by  the  jury,"— is 
erroneous,  because  it  does  not  show  that  the  words  **  matters  material  to  the  issue '^ 
include  the  identity  of  the  accused.    Nobtoh,  G.  J.,  dissenting. 

3.  SAHB— SviDENOB—Co-DErsXIDAKT. 

Under  Bev.  St.  Mo.  1879,  2  1918,  which  provides  that  ''no  person  shall  be  incom- 
petent to  testify  as  a  witness  in  any  criminal  cause  or  prosecution  by  reason  of  be- 
ing the  person  on  trial  or  examination,  •  *  •  provided  that  no  person  on  trial 
or  examination  •  •  •  shall  be  required  to  testify,  but  any  such  person  may, 
at  the  option  of  the  defendant,  testify  in  his  behalf,  or  on  behalf  of  a  co-defend- 
ant.'' it  IS  error  to  refuse  to  permit  the  co-defendants  of  the  accused,  jointly  indicted 
with  him,  but  not  put  on  trial,  to  testify  in  his  behalf.    Nokion,  G.  J.,  dissenting. 

4.  Oath— GuiNBBB— "BuBNiNG  Joss-SnoKs." 

Under  Rev.  St.  Mo.  1879,  U  S324,  S325,  providing  that  the  oath  shall  be  adminis- 
tered to  a  person  about  to  be  sworn  in  the  mode  most  binding  on  his  conscience,  and 
that  every  person  believing  in  any  religion  other  than  the  Ghristian  religion  shall 
be  sworn  acct>rding  to  the  peculiar  ceremonies  of  his religpon,  when  a  Ghinese  inter- 
preter states  that  '*  the  joss-stick  burning  is  the  true  oath  among  the  Chinese,"  it  is 
error  to  compel  him  to  be  sworn  in  the  usual  way.    Kobton,  G.  J.,  dissenting. 

6.  IhDICTMKNT--VaLIMTY— WEOHGFtTL  ABRBST. 

In  Missouri  the  fact  that  the  defendant  has  been  wrongfully  arrested  and  detained 
does  not  impair  the  validity  of  an  indictment,  otherwise  valid,  subsequently  found 
against  him.    Kobton.  G.  J.,  dissenting. 

Appeal  from  St.  IjOuIb  criminal  court.    Indictment  for  murder. 
Atty.  Gen.  Boone,  for  respondent.    Martin  A  Faimtlerap  and  ff,  D.  LaugT^ 
lin,  for  appellant. 

Sherwood,  J.  By  a  special  grand  Jury  at  the  May  term,  1885,  of  the  St» 
Louis  criminal  court,  the  defendant  was  indicted  Jointly  with  OhyoPock,  Hock 
Siagk,  Cong  Seng,  Ghyo  Goom,  You  Sing,  and  Pock  Sig,  all  Chinamen,  for 
the  murder  of  Lon  Johnson,  also  a  Chinaman,  in  the  city  of  St.  Louis  on  June 
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1, 1885.  The  defendant  obtained  a  severance,  and,  being  separately  tried,  was 
.  convicted  at  the  January  term,  1886,  of  murder  in  the  first  degree,  and  sen- 
tenced accordingly.  The  indictment  contained  three  counts,  all  charging  the 
same  offense :  '*  ( 1)  That  Chy o  Pock,  Ghyo  Ghiagk,  Hock  Siagk,  and  Cong  Seng 
stabbed  and  killed  deceased  with  knives ;  (2)  that  Chyo  Pock  and  Chyo  Chiagk 
stabbed  and  killed  decesBed,— Hock  Ghiagk  and  Cong  Seng  being  present  aid- 
ing and  abetting;  and  (3)  that  Chyo  Ghiagk  (appellant)  stabbed  and  killed  de- 
ceased,—Ghyo  Pock,  Hock  Slagk,  and  Cong  Seng  being  present  aiding  and 
abetting  in  the  killing. "  In  each  and  all  of  these  counts  the  defendants  Chyo 
Goom,  You  Sing,  and  Pock  Sig  were  charged  as  accessories  before  the  fact. 

1.  Was  error  committed  in  permitting  Gong  Seng,  jointly  indicted  with 
defendant  and  others,  but  not  put  upon  his  trial,  to  testify  on  behalf  of  the 
state,  and  against  the  defendant?  Was  error  committed  in  refusing  to  permit 
the  co-defendants  of  the  defendant,  jointly  indicted  with  him,  but  not  put  on 
trial,  to  testify  in  his  behalf?    Of  these  questions  in  their  order. 

As  to  the  first.  In  the  endeavor  to  ascertain  the  present  status  of  the  law 
in  this  state,  as  involved  in  this  question,  it  is  necessary  to  give  a  summary 
of  what  has  been  heretofore  decided  by  this  court,  as  well  as  to  quote  from  the 
text  writers,  and  to  set  forth  certain  statutory  provisions  bearing  on  the  point 
in  hand. 

Bishop  says:  '*One  of  two  or  more  joint  defendants  cannot  be  a  witness  for 
or  against  another,  even  on  a  separate  trial,  until  the  case,  as  to  himself,  is 
disposed  of  by  a  plea  of  guilty,  or  a  verdict  of  conviction  or  acquittal,  or  a  dis- 
charge on  a  plea  in  abatement.  Then  he  may  be.  Sentence  need  not  be  ren- 
dered. Of  course,  if  the  indictments  are  separate,  he  may  be  a  witness,  though 
the  offense  is  supposed  to  be  Joint."  "According  to  Lord  Hale  it  was  the 
usage  in  his  time  not  to  indict  one  who  was  to  be  a  witness  because  this  would 
disparage  his  testimony;  but,  in  our  day,  no  good  reason  appears  for  attempt- 
ing to  veil  from  a  Jury  the  real  facts  with  a  gauze  so  transparent.  Hence 
with  us  one  of  the  methods  is  for  the  prosecuting  officer  to  require  the  accom- 
plice to  submit  to  be  indicted  with  the  rest.  Whereupon  the  law  is  that  a 
joint  defendant  cannot  be  a  witnesp  for  or  against  the  others,  even  on  a  sepa- 
rate trial,  till  the  case  is  disposed  of  as  to  him  by  a  conviction  or  acquittal,  or 
by  a  nolle  prosequi.  But  Judgment  on  the  conviction  need  not  be  rendered. 
Therefore  the  defendant  who  is  to  testify  pleads  guilty,  and  then  testifies.  If 
his  testimony  entitles  him  to  be  discharged,  there  is  sl  nolle  prosequi  or  other 
appropriate  proceeding;  or,  if  not,  the  court  has  only  to  render  sentence  on 
the  plea  of  guilty."     1  Bish.  Grim.  Proc.  §§  1020,  1166,  and  cases  cited. 

In  Best's  Principles  of  Evidence,  (by  Chamberlayne,)  180,  it  is  said:  "Ex- 
cept as  above  stated,  the  incompetency  of  accused  parties  to  give  formal  evi- 
dence in  criminal  proceedings  still  subsists;  nor  even  can  paities  jointly  in- 
dicted be  called  as  witnesses  for  or  agaiust  themselves,  or  against  each  other." 

Another  author  says:  "  But  as,  in  civil  actions  against  several  defendants, 
a  co-defendant  may  sometimes  be  so  circumstanced  as  to  be  a  competent  wit- 
ness, so  in  criminal  prosecutions  one  of  several  persons  jointly  indicted  may 
be  rendered  competent  to  give  evidence  either  for  the  prosecution  or  for  his 
co-defendants.  Thus,  upon  an  information  by  the  crown  against  two  or  more, 
if  a  nolle  prosequi  be  entered  by  the  attorney  general,  either  before  or  at  the 
trial,  as  to  one  of  the  defendants,  such  defendant  may  be  called  as  a  witness 
for  the  crown  against  his  co-defendant.  So  where,  upon  a  joint  indictment 
against  two,  one  had  pleaded  In  abatement,  and  for  want  of  replication  judg- 
ment had  been  entered  that  he  should  be  dismissed  and  discharged,  he  was 
admitted,  without  objection,  as  a  competent  witness  for  the  other  defendant, 
being  himself  no  longer  interested  in  the  event  of  the  prosecution."  "It  has 
been  held,  in  a  recent  case,  that  a  prisoner  who  has  pleaded  guilty  to  an  in- 
dictment is  a  competent  witness  against  other  defendants  joined  in  the  same 
indictment.  It  was  contended  in  this  case  that  the  defendant  was  not  ad- 
v.4s.w.iio.ll — ^46 
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missible  as  a  witness  againsfc  two  other  prisoners  included  in  the  same  indict- 
ment, because  he  was  a  party  to  the  record;  but  Aldebson,  B.,  observed  that 
he  was  not  a  party  to  the  issues, — the  only  issues  being  whether  the  two  other 
prisoners  were  guilty  or  not."     1  Phil.  Ev.  64,  65. 

Greenleaf  says:  ''In  regard  to  defendants  in  criminal  cases,  if  the  state 
would  call  one  of  them  as  a  witness  against  others  in  the  same  indictment, 
this  can  be  done  only  by  discharging  him  from  the  record  as  by  the  entry  of  a 
nolle  prosequip  or  by  an  order  for  his  dismissal  and  discharge,  where  he  has 
pleaded  in  abatement  as  to  his  own  person,  and  the  plea  is  not  answered,  or 
by  a  verdict  of  acquittal  where  no  evidence,  or  not  sufficient  evidence,  has 
been  adduced  against  him.  In  the  former  case,  where  there  is  no  proof,  he 
is  entitled  to  the  verdict;  and  it  may  also  be  rendered  at  the  request  of  tlie 
other  defendants,  who  may  then  call  him  as  a  witness  for  themselves,  as  in 
civil  cases.  In  the  latter,  where  there  is  some  evidence  against  liim,  but  it 
is  deemed  insufficient,  a  separate  verdict  of  acquittal  may  be  entered  at  the 
instance  of  the  prosecuting  officer,  who  may  then  call  him  as  a  witness  against 
the  others.  On  the  same  principle,  where  two  were  indicted  for  an  assault, 
and  one  submitted  and  was  fined,  and  paid  the  fine,  and  the  otlier  pleaded 
*  not  guilty,'  the  former  was  admitted  as  a  competent  witness  for  the  latter, 
because  as  to.  the  witness  the  matter  was  at  an  end.  But  the  matter  is  not 
considered  as  at  an  end,  so  as  to  render  one  defendant  a  competent  witness  for 
another,  by  anything  short  of  a  final  judgment  or  a  plea  of  guilty.  There- 
fore, where  two  were  jointly  indicted  for  uttering  a  forged  note,  and  the  trial 
of  one  of  them  was  postponed,  it  was  held  that  he  could  not  be  called  as  a  wit- 
ness for  the  other.  So,  where  two,  being  jointly  indicted  for  an  assault, 
pleaded  separately  *  not  guilty,'  and  elected  to  be  tried  separately,  it  was  held 
that  the  one  tried  first  could  not  call  the  other  as  a  witness  for  him. "  1  Greenl. 
JSv.  §  363.  Elsewhere  the  same  author  states:  "The  usual  course  is  to  leave 
out  of  the  indictment  those  who  are  to  be  called  as  witnesses;  but  it  makes 
no  difference,  as  to  the  admissibility  of  an  accomplice,  whether  he  is  indicted 
or  not,  if  he  has  not  been  put  on  his  trial  at  the  same  time  with  liis  com- 
panions in  crime.  He  is  also  a  competent  witness  in  tlieir  favor;  and  if  he  is 
put  on  his  trial  at  the  same  time  with  them,  and  there  is  only  very  slight  evi- 
dence, if  any  at  all,  against  him,  the  court  may,  as  we  have  already  seen,  and 
generally  will,  forthwith  direct  a  separate  verdict  as  to  him,  and  upon  liis  ac- 
quittal will  admit  him  as  a  witness  for  the  others.  If  he  is  convicted,  and 
the  punishment  is  by  fine  only,  he  wUl  be  admitted  for  the  others,  if  he  has 
paid  the  fine."     1  Greenl.  Ev.  §  379. 

Wharton  says:  "An  accomplice  is  a  competent  witness  for  the  prosecution, 
although  his  expectation  of  pardon  depends  upon  the  defendant's  conviction, 
and  although  he  is  a  co-defendant,  provided  in  the  latter  case  his  trial  is  sev- 
ered from  that  of  the  defendant  against  whom  he  is  offered."  Whart.  Grim. 
Ev.  (9th  Ed.)  §  439.  In  another  place  he  says:  "At  common  law,  an  accom- 
plice, not  a  co-defendant,  is  always  a  competent  witness  for  the  defendant  on 
trial.  But  when  indicted  jointly  with  the  defendant  on  trial,  although  he 
has  pleaded  and  defended  separately,  he  is  not,  at  common  law,  a  competent 
witness  for  his  co-defendants,  unless  immediately  acquitted  by  a  jury,  or  a 
nolle  prosequi  be  entered;  and  the  same  rule  applies  to  accessories.  Whether 
the  trial  be  joint  or  several  the  rule  is  said  to  be  the  same."    Id.  §  445. 

I  now  will  briefly  examine  our  own  decisions.  In  Qarrett  v.  State,  6  Ma 
1,  it  was  ruled  that  an  accomplice  jointly  indicted  with  others,  who  is  not  put 
on  his  trial  with  them,  may  be  a  witness  for  them.  In  McMillen  v.  State,  13 
Mo.  30,  this  view  of  the  admissibility  of  a  witness  in  such  circumstances  was 
disapproved,  though  no  ruling  was  made.  In  Fitzgerald  v.  State,  14  Mo. 
413,  where  several  were  jointly  indicted,  it  was  ruled  that  it  was  discretion- 
ary with  the  trial  judge  whether  a  severance  should  be  allowed  the  defend- 
ants.    All  were  then  put  upon  their  trial,  and  it  was  then  asked  tliat  the 
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Jury  be  permitted  to  pass  on  the  case  of  Ward,  so  that  he  might  be  used  as  a 
witness  for  his  co-defendants.  This  request  was  also  refused,  and  the  result 
lias  that  Ward  was  acquitted,  and  the  other  defendants  convicted.  And  the 
second  ruling  was  also  approved  by  this  court.  This  case  was  followed,  in 
1851,  by  that  of  State  v.  Roberts,  15  Mo.  29,  where  quite  an  extensive  discus- 
sion of  the  point  decided  in  Garrett  v.  State,  supra,  was  had;  and  the  con- 
clusion readied,  after  an  examination  of  the  authorities,  was  that,  where  two 
defendants  ate  jointly  indicted*  neither  is  admissible  as  a  witness  for  his  co- 
defendant,  no  matter  whether  they  be  jointly  or  separately  tried.  On  this 
point  Scott,  J.,  dissented.  In  1852  it  was  ruled  to  be  the  proper  practice  for 
the  state  to  enter  a  noL  pros,  in  or^r  to  render  one  defendant  a  competent 
witness  against  his  co-defendant.  State  v.  Clump,  16  Mo.  385.  In  1854  the 
ruling  made,  that  jointly  indicted  parties  cannot  be  witnesses  for  each  other, 
whether  jointly  or  severally  tried,  was  again  announced.  State  v.  Edwards, 
19  Mo.  674. 

In  1855  the  legislature  enacted  the  following  section:  '^ When  two  or  more 
persons  shall  be  jointly  indicted,  the  court  may,  at  any  time  before  the  de- 
fendants have  gone  into  their  defense,  direct  any  defendant  to  be  discharged, 
that  he  may  be  a  witness  for  the  state.  A  defendant  shall  also,  when  there  is 
not  sufficient  evidence  to  put  him  on  his  defense,  at  any  time  before  the  evi- 
dence is  closed,  be  discharged  by  the  court  for  the  purpose  of  giving  testimony 
for  a  co-defendant.  The  order  of  discharge  shall  be  a  bar  to  another  prose- 
cution for  the  same  offense."  2  Bev.  St.  1855,  p.  1193,  §  25.  The  section 
just  quoted  is  now  section  1917,  Bev.  St.  1879.  This  section,  coming  on  the 
heels  of  so  much  discussion  of  the  point  already  mentioned,  may  doubtless  be 
regarded  as  a  legislative  regulation  of  the  practice  to  be  pursued  where  either 
the  state  or  a  co-defendant  desires  to  use  as  a  witness  a  co-defendant  jointly 
indicted;  and  in  view  of  the  authorities  cited,  and  the  conflict  they  show,  the 
section  may  be  deemed  declaratory  of  what  was  thought  to  be  the  correct  rule 
at  common  law.  So  that,  whether  we  follow  the  rule  as  announced  at  com- 
mon law  by  eminent  authors  and  judges,  as  already  seen  for  whether  we 
pursue  the  statutory  rule,  the  result  will  be  to  announce  that  Ck>ng  Seng, 
in  the  circumstances  mentioned,  was  inadmissible  as  a  witness  against  his 
co-defendant. 

The  second  question  propounded  is  to  be  considered  in  connection  with  an- 
other statutory  provision,  but  for  the  existence  of  which  it  is  dear  that  the 
co-defendants  of  the  defendant  on  trial  would  not  have  been  admissible  as  wit- 
nesses in  his  behalf.  Section  1918,  Bev.  St.  1879,  so  far  as  necessary  to 
quote,  is  as  follows:  "No  person  shall  be  incompetent  to  testify  as  a  witness 
in  any  criminal  cause  or  prosecution  by  reason  of  being  the  person  on  trial  or 
examination,  *  *  *  provided  that  no  person  on  trial  or  examination 
*  *  *  shall  be  required  to  testify,  but  any  such  person  may,  at  the  option 
of  the  defendant,  testify  in  his  behalf,  or  on  behalf  of  a  co-defendant." 

I  do  not  find  that  this  section  hits  ever  received  construction,  or  to  have 
been  even  so  much  as  alluded  to  in  the  course  of  judicial  investigation.  The 
case  of  State  v.  Martin,  74  Mo.  547,  (decided  in  1881,)  cited  by  the  attorney 
general,  makes  no  allusion  to  this  section,  but  adheres  to  the  rule  announced 
in  State  v.  Roberts,  supra,  declaring  that  such  rule  is  recognized  in  the  sec- 
tion already  discussed. 

Now,  to  the  section  under  discussion.  Taking  this  section  in  its  literal  ao- 
ceptation  it  must  be  confessed  that  it  only  applies  to  "the  person  on  trial  or 
examination."  "Such  a  person,"  i,  e.,  "on  trial  or  examination,"  "may,  at 
the  option  of  the  defendant,  testify  in  bis  behalf,  or  on  behalf  of  a  co-defend- 
ant. "  Taken  as  it  reads,  this  section  would  not  only  bear  the  meaning  just 
attributed  to  it,  but  would  allow  a  defendant  "on  trial  or  examination"  to 
decide  whether  his  co-d^endant  should  testify  in  his  behalf  or  not,  which  the 
legislature  evidently  did  not  mean.    If  the  legislature,  just  after  the  words 
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"required  to  testify,"  had  simply  said  "but  the  defendant  himself  may  testify 
in  his  behalf,  or  on  behalf  of  a  co-defendant,"  there  would  not  have  been 
such  ambiguity  as  that  last  mentioned.  But,  coming  to  the  precise  point,  it 
is  evident  from  what  has  been  said  that  the  section  was  very  slackly  drawn. 
At  the  common  law,  the  central  idea  was  to  prohibit  a  party  to  the  record 
from  testifying.  People  v.  Bill^  10  Johns.  95.  That  prohibition  no  longer 
prevails.  On  the  contrary,  the  controlling  principle  of  the  section  under  dis- 
cussion is  to  rbmove  the  ancient  landmarks  of  evidence,  and  td  make  it  en- 
tirely optional  whether  a  defendant,  in  any  given  Criminal  case,  shall  bear 
witness  for  himself  or  for  his  fellows.  Bearing  this  in  naind,  it  is  altogether 
inconceivable  that  the  legislature  intended  that  a  defendant  might  testify  in 
his  own  behalf  and  on  l^half  of  those  tried  with  him,  and  yet  be  denied  the 
privilege  of  testifying  for  his  co-defendant,  or  of  having  the  latter  testify  for 
him  when  their  trials  are  separate.  Such  a  construction  would  be  an  ab- 
surdity,—contrary  to  reason,  and  which  could  not  be  attributed  to  a  man  in 
his  right  senses.  State  v.  Hayes,  81  Mo.  585.  On  the  other  hand,  if  a  dif- 
ferent construction  be  given  that  section,  such  a  construction  accords  well 
with  its  evident  fundamental  purpose. — ^that  of  being  sk  remedial  section,  giv- 
ing a  testifying  capacity  where  none  existed  before;  therefore  to  be  con- 
strued liberally;  to  receive  an  equitable  interpretation  which  will  enlarge  the 
letter  of  the  act  so  as  more  effectually  to  meet  the  beneficial  end  in  view,  and 
prevent  a  failure  of  the  remedy.  1  Kent,  Ck)mm.  465;  Smith,  Comm.  g§  520, 
547.  In  such  cases  the  reason  of  the  law  prevails  over  its  letter,  and  general 
terms  are  so  limited  in  their  application  as  not  to  lead  to  injustice,  oppression, 
or  an  absurd  consequence;  the  presumption  being  indulged  that  the  legisla- 
ture intended  no  such  anomalous  results.  U.  8.  v.  Kirby,  7  Wall.  482;  Peo- 
ple  V.  McHoberts,  62  111.  88;  8t.  Louis  <&  S.  F.  Ry.  Co.  y.  Svans,  85  Mo.  329. 

Yiewing  the  matter  in  this  light,  it  is  ruled  that  error  occurred  in  the  re- 
fusal to  permit  the  co-defendants  of  the  defendant  to  testify  in  his  behalf,  not- 
withstanding the  fact  that  they  were  not  tried  with  him. 

2.  These  errSrs  are  such  as  must  needs  accomplish  a  reversal  of  the  judg- 
ment; and,  since  this  is  so,  it  is  not  thought  necessary  to  go  into  any  extended 
examination  of  this  voluminous  record,  and  of  the  many  other  errors  which 
have  also  been  assigned,  because  the  errors  already  mentioned,  being  cor- 
rected on  a  new  trial,  will  make  such  important  changes  in  the  presentation 
and  aspect  of  the  cause  as  will  probably  render  any  observations  now  made  of 
but  little  worth.  But,  passing  to  a  few  points  which  are  deemed  proper  to 
be  briefly  considered  before  closing: 

8.  However  it  may  be  in  other  jurisdictions,  in  this  state  the  wrongfulness 
of  the  arrest  of  the  defendant,  or  the  wrongfulness  of  his  detention  after  ar- 
rest, cannot  affect  or  in  anywise  impair  the  validity  of  the  indictment  after- 
wards found  against  him.  1  Bish.  Crim.  Proc.  §  239a.  No  constitutional 
right  of  the  defendant  was  invaded.  He  was  proceeded  against  by  indict- 
ment in  strict  conformity  to  section  12  of  our  bill  of  rights,  and  the  validity 
of  that  indictment  could  only  be  tested  by  proceedings  immediately  connected 
therewith,  and  not  by  unwarranted  antecedent  occurrences.  The  motion  to 
quash  was  therefore  properly  overruled.    This  is  enough  to  say  on  the  point. 

4.  This  cause  was  tried  below  in  peculiar  circumstances,  and  under  pecu- 
liar difficulties.  The  defendant  was  sworn,  and  testified  through  the  medium 
of  an  interpreter.  He  was  a  stranger  in  a  strange  land.  He  was  put  on 
trial  for  his  life  before  a  court;  "its  records  were  kept  in  unknown  charac- 
ters; its  sentences  were  pronounced  in  unknown  sounds.*'  If,  in  ordinary 
circumstances,  where  one  is  arraigned  and  placed  on  trial,  the  alternative  be- 
ing his  life  or  death,  the  situation  is  embarrassing,  though  he  be  one  of  our 
own  people,  conversant  with  our  language,  our  customs,  our  institutions, 
and  our  laws,  what  must  be  the  hapless  state  of  one  who,  lacking  all  such 
immense  advantages,  is  compelled  to  undergo  a  similar  dread  ordeal;  tOites- 
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tify  to  his  innocence  and  his  alibi  by  substitution;  to  see  as  through  a  glass, 
darkly;  and  to  hear,  without  perceiving  what  to  him  are  matters  of  most  mo- 
mentous interest?  In  circumstances  such  as  these,  this  cause  was  tried. 
Placed  in  such  a  situation,  the  defendant  had  peculiar  claims  to  protection. 
He  was  in  some  sense  the  ward  of  the  court;  and  if  ever  the  humane  maxim  of 
the  common  law  should  apply,  that  the  court  is  counsel  for  the  prisoner,  it 
ought  to  apply  in  instances  like  the  present.  Our  statute  provides:  "When- 
ever the  court  or  officer  by  whom  any  person  is  about  to  be  swoin  shall  be 
satisfied  that  such  person  has  any  peculiar  mode  of  swearing  connected  with 
or  in  addition  to  the  usual  form  of  administering  oaths  which  is  to  him  of 
more  solemn  and  binding  obligation,  the  court  or  officer  shall  adopt  that  mode 
wliich  shall  appear  to  fc^  most  binding  on  the  conscience  of  the  person  to  be 
sworn."  Section  3824.  And  it  is  further  provided  that  "every  person  be- 
lieving in  any  other  than  the  Christian  religion  shall  be  sworn  according  to  the 
peculiar  ceremonies  of  his  religion,  if  there  be  any  such  ceremonies."  Section 
8325.  This  was  the  rule  at  common  law.  Whaii}.  Grim.  Ev.  g  354;  1  Greenl. 
Ev.  g  871;  1  PhU.  Ev.  (4th  Amer.  Ed.  Cow.  &  H.  notes.)  17,  18. 

The  statute  just  quoted  is  an  emphatic  declaration  of  the  common-law  rule. 
Against  the  objection  of  the  defendant's  counsel,  the  interpreter,  Wong  Clim 
Poo,  was  sworn  in  the  ordinary  way.  They  proposed  to  show,  before  he  be- 
gan his  duties  as  interpreter,  that  the  oath  administered  was  not  binding  on 
his  conscience;  that  there  was  a  form  of  oath  which  the  witness  did  regard 
as  binding, — one  according  to  the  forms  of  his  religion.  He  had  said  that  he 
had  always  taken  the  Christian  oath  because  he  believed  in  the  Christian  God, 
but  he  did  not  deny  that  he  still  retained  the  religion  of  his  country,  nor  state 
that  he  regarded  the  form  of  oath  taken  as  binding.  Indeed,  he  stated  that 
''the  joss-stick  burning  is  the  true  oath  among  the  Chinese;  they  take  the 
joss-stick  in  their  hand  and  swear  to  it." 

Phillips  says:  "But,  although  a  witness  may  not  be  questioned  as  to  his 
particular  religious  opinions,  he  may  be  asked  whether  he  considers  the  form 
of  administering  the  oath  to  be  such  as  will  be  binding  on  his  conscience. 
The  roost  correct  and  proper  time  for  asking  a  witness  whether  the  form  of 
administering  the  oath  is  such  as  will  be  binding  upon  his  conscience  is  pre- 
vious to  the  administration  of  the  oath.  But  it  may  occasionally  happen  that 
the  oath  is  administered  in  the  usual  form,  unobserved  by  the  court  or  the 
counsel.    The  question  in  such  case  may  properly  be  asked  afterwards. " 

Owing  to  the  great  importance  to  the  defendant,  in  his  peculiar  situation, 
of  having  every  formula  of  the  law  strictly  adhered  to,  I  am  of  opinion  that 
a  reasonable  opportunity  should  have  been  afforded  counsel  to  establish  the 
position  they  had  taken.  And  the  like  opportunity  ought  to  have  been  af- 
forded them  to  show  that  the  interpreter  was  incompetent,  and  that  he  was 
not  impartial.  It  must  be  obvious  that  both  these  questions,  the  latter  es- 
pecially, are  preliminary  to  an  interpreter  entering  upon  the  discharge  of  his 
duties.  The  defendant  was  entitled  to  an  interpreter  at  once  capable  and  im- 
X)artial;  one  who  could  and  would  be  the  medium  and  conduit  of  an  accurate 
and  colorless  transmission  of  questions  to  and  answers  from  the  witnesses. 
All  the  precautions  necessary  to  attain  this  end  should  have  been  taken;  for 
otherwise  &n  interpreter  might  do  the  defendant  incalculable  mischief, — mis- 
chief which  no  subsequent  testimony  could  entirely  eradicate  from  the  minds 
of  the  jury.  A  similar  objection  to  the  form  of  oath  administered  to  other 
Chinese  witnesses  was  made,  and  likewise  overruled.  There  was  error  in 
all  these  rulings. 

5.  But  for  the  testimony  of  Cong  Seng,  the  accomplice,  the  defendant 
eould  not  have  been  convicted.  It  was  his  testimony  that  fastened  the  crime 
upon  him.  Cong  Seng,  at  about  half  past  8  o'clock  on  the  morning  of  the  mur- 
der, was  seen  coming  down  the  steps  from  Lon  Johnson's  house,  having  in 
one  hand  a  satchel,  and  in  the  othCrr  a  handkerchief  up  to  Lis  nose.    There 
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was  blood  on  the  handkerchief,  blood  on  his  fingers,  and  blood  on  the  satchel. 
He  turned,  ran  past  the  witness  into  the  gangway  leading  into  witness* 
house,  went  to  the  hydrant,  washed  his  face  and  hands,  wiped  off  the  satchel* 
and  then  disappeared,  going  into  the  rear  of  a  saloon  on  Seventh  street.  He' 
was  afterwards  arrested,  on  the  third  day  of  June,  two  miles  south  of  Mur- 
physborough,  Illinois,  having  with  him  a  satchel,  which,  when  opened,  con- 
tained two  revolvers  and  a  dirk  knife.  Taking  off  his  pants,  the  constable 
who  arrested  him  found  blood  on  his  drawers,  and  a  cut  on  one  finger  tied 
up  with  a  rag.  Gong  Seng  told  this  witness  that  Lon  Johnson,  a  cousin  of 
his,  in  St.  Louis,  owed  him  some  money;  that  they  were  sleeping  together  in 
the  same  room,  when  a  quarrel  arose  between  them  concerning  this  money, 
and  his  cousin  was  about  to  shoot  him,  upon  which  he  stabbed  and  killed  him 
with  a  knife  in  self-defense.  He  also  told  the  officer  that  the  long  pistol 
belonged  to  the  man  he  killed.  Similar  testimony  as  to  the  blood  on  the 
drawers,  the  satchel  and  its  contents,  the  cut  finger  tied  with  a  rag,  was  given 
by  the  marshal  of  Murphysborough,  John  Fitzgerald,  who  also  testified  that, 
when  they  approached  St.  Louis,  Daniel  McLaughlin,  the  constable,  remarked, 
'*This  is  St.  Louis;"  and  Gong  Seng  replied:  ''I  know  it  Over  there  I  will 
die. "  Also,  w  hen  asked  by  the  officer  who  arrested  him,  "  How  many  do  this  ?  " 
he  said:  "Nobody.  You  got  the  right  man  now.''  The  satchel  and  large 
pistol  were  proven  to  have  been  those  of  Lon  Johnson.  In  fact.  Gong  Seng 
admitted  as  much.  These  facts  alone,  aside  from  the  testimony  of  Lena  Lee, 
and  aside  from  any  confessions  by  Gong  Seng,  would  have  been  amply  suf- 
ficient to  have  convicted  him  of  the  crime  charged.  As  to  the  defendant,  sa 
far  as  the  act  of  killing  was  concerned,  he  established,  by  his  own  testimony, 
as  well  as  that  of  Als  Ngan  and  Als  Bun,  a  clear  alibi.  The  good  character 
of  the  defendant  was  also  established. 

The  court,  in  regard  to  the  testimony  of  Gong  Seng,  gave  this  instruction: 
"The  court  instructs  the  jury  that  the  testimony  of  an  accomplice  in  the 
crime — ^that  is,  a  person  who  aids,  assists,  encourages,  and  abets  in  the  com- 
mitting of  the  crime— is  admissible;  yet  the  evidence  of  an  accomplice  in 
the  crime,  when  not  corroborated  by  the  testimony  of  some  person  or  persons 
not  implicated  in  the  crime,  as  to  matters  material  to  the  issue,  ought  to  be 
received  with  gpreat  caution  by  the  jury,  and  they  ought  to  be  fully  satisfied 
of  its  truth  before  they  should  convict  the  defendant  on  such  testimony." 

Touching  the  testimony  of  an  accomplice,  Greenleaf  observes:  "The  de- 
gree of  credit  which  ought  to  be  given  to  the  testimony  of  an  accomplice  is  a 
matter  exclusively  within  the  province  of  the  jury.  It  has  sometimes  been 
said  that  they  ought  not  to  believe  him  unless  his  testimony  is  corroborated  by 
other  evidence;  and,  without  doubt,  great  caution  in  weighing  such  testimony 
is  dictated  by  prudence  and  good  reason.  But  there  is  no  such  rule  of  law;  it 
being  expressly  conceded  that  the  jury  may,  if  they  please,  act  upon  the  evi- 
dence of  the  accomplice  without  any  confirmation  of  his  statement.  But,  on 
the  other  hand,  judges,  in  their  discretion,  will  advise  a  jury  not  to  convict 
of  felony  upon  the  testimony  of  an  accomplice  alone  and  without  corrobora- 
tion; and  it  is  now  so  generally  the  practice  to  give  them  such  advice  that 
its  omission  would  be  regarded  as  an  omission  of  duty  on  the  part  of  the 
judge."     1  Greenl.  Ev.  §  380. 

In  regard  to  these  observations.  Judge  Henby,  in  IState  v.  Jones,  64  Mo. 
391,  says:  "It  being  the  law,  as  Mr.  Greenleaf  in  the  above  paragraph  states, 
that  one  may  be  convicted  of  a  felony  on  the  uncorroborated  testimony  of  an 
accomplice,  makes  it  the  more  necessary  that  juries  should  be  properly  cau- 
tioned by  the  court  in  regard  to  such  testimony." 

Belati  ve  to  the  extent  of  corroboration  necessary  in  order  to  convict,  Green- 
leaf states:  "But  though  it  is  thus  the  settled  practice,  in  cases  of  felony,  to 
require  other  evidence  in  corroboration  of  that  of  an  accomplice,  yet,  in  re- 
gard  to  the  manner  and  extent  of  tAe  corroboration  to  be  required,  learned 
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judges  are  not  perfectly  agreed.  Some  have  deemed  it  saflScient  if  the  witness 
is  confirmed  in  any  material  part  of  the  case;  others  have  required  conflrma' 
tory  evidence  as  to  the  corpus  delicti  only;  and  others  have  thought  it  essen- 
tial  that  there  should  be  corroborating  proof  that  the  prisoner  actually  par' 
ticipated  in  the  offense,  and  that,  when  several  prisoners  are  to  be  tried,  cou' 
flrmation  is  to  be  required  as  to  aJi  of  them,  before  all  can  be  safely  convicted, 
— ^the  confirmation  of  the  witness,  as  to  the  commission  of  the  crime,  being 
regarded  as  no  confirmation  at  all  as  it  respects  the  prisoner.  If  two  or  more 
accomplices  are  produced  as  witnesses,  they  are  not  deemed  to  corroborate 
each  other;  but  the  same  rule  is  applied,  and  the  same  confirmation  is  re- 
quired, as  if  there  were  but  one.*'     1  Greenl.  Ev.  §  881. 

In  King  v.  Farler,  8  Car.  &  P.  106,  Lord  Abikger,  C.  B.,  said:  "It  is  a 
practice  which  deserves  all  the  reverence  of  law  that  judges  have  uniformly 
told  juries  that  they  ought  not  to  pay  any  respect  to  the  testimony  of  an  ac- 
complice unless  the  accomplice  is  corroborated  in  some  material  circumstance. 
Now,  in  my  opinion,  the  corroboration  ought  to  consist  in  some  circumstance 
that  affects  the  identity  of  the  party  accused.  A  man  who  has  been  guilty  of 
a  crime  himself  will  always  be  able  to  relate  the  facts  of  the  case;  and  if  the 
confirmation  be  only  on  the  truth  of  that  history,  without  identifying  the 
persons,  that  is  really  no  corroboration  at  all.  The  danger  is  tliat  when  a 
man  is  fixed,  and  knows  that  his  own  guilt  is  detected,  he  purchases  impunity 
by  falsely  accusing  others." 

On  one  occasion,  a  case  of  great  importance,  when  an  accomplice,  having 
sworn  positively  as  to  several  prisoners,  was  confirmed  as  to  some  but  not  as 
to  others,  Vauohan,  B.,  advised  the  jury  to  acquit  the  latter.  This  was  done; 
but  those  as  to  whom  the  accomplice  was  confirmed  were  convicted  and  ex- 
ecuted.   Rex  V.  Fild,  Berks  Sp.  Ass.  1828. 

In  another  case,  Aldebson,  B.,  said  to  the  jury:  ''You  may  legally  convict 
on  the  testimony  of  an  accomplice  alone,  if  you  can  safely  rely  on  his  testimony ; 
but  I  advise  jurors  never  to  convict  on  the  evidence  of  an  accomplice,  unless 
he  be  confirmed  as  to  the  particular  person  who  is  charged  with  the  offense." 
Bex  V.  Wilkes,  7  Car.  &  P.  272. 

Shortly  after,  Gurney,  B.,said:  "I  think  it  would  be  highly  dangerous  to 
convict  any  person  of  such  a  crime  [larceny]  on  the  evidence  of  an  accomplice 
unconfirmed  with  respect  to  the  person  accused."  JRex  v.  Dyke,  8  Car.  &  F. 
261. 

After  quoting  from  these  cases,  Wharton  remarks:  ''In  the  United  States, 
although  we  have  occasionally  expressions  to  the  effect  that  technically  an  ac- 
complice's unsupported  testimony  will  sustain  a  conviction,  the  rule  is  gen* 
erally  adopted  that,  when  a  verdict  is  rendered  exclusively  on  such  testimony, 
it  should  be  set  aside  by  the  court,  and  that  it  is  the  duty  of  the  judge  on  trial 
to  advise  the  jury  not  to  convict  on  the  evidence  of  an  accomplice  who  is  un- 
corroborated as  to  the  essential  elements  of  the  case."  Whart.  Crim.  £v.  (9th 
£d.)  §  441.  In  the  next  succeeding  section,  the  learned  author,  continuing  the 
subject,  says:  "The  corroboration  requisite  to  validate  the  testimony  of  an 
alleged  accomplice  should  be  to  the  person  of  the  accused.  Any  other  corrob- 
oration would  be  delusive,  since,  if  corroboration  in  matters  not  connecting 
the  accused  with  the  offense  were  enough,  a  party  who,  on  the  case  against 
him,  would  have  no  hope  of  an  escape,  could,  by  his  mere  oath,  transfer  to 
another  the  conviction  hanging  over  himself."  Thereupon  he  quotes  with 
approval  from  Hoscoe,  Crim .  E  v.  (7th  Ed.)  130,  where  that  eminent  text  writer, 
after  an  able  discussion  of  the  authorities,  and  the  reasons,  says :  "  There  may 
be  many  witnesses,  therefore,  who  give  testimony  which  agrees  with  that  of 
the  accomplice,  but  which,  if  it  does  not  serve  to  identify  the  accused  parties, 
is  no  corroboration  of  the  accomplice;  the  real  danger  being  that  the  accom- 
plice should  relate  the  circumstances  truly,  and  at  the  same  time  attribute  a 
share  in  the  transaction  to  an  innocent  person.    It  may,  indeed,  be  taken  that 
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it  is  almost  the  universal  opinion  that  the  testimony  of  the  accomplice  should 
be  corroborated  as  to  the  person  of  the  prisoner  against  whom  he  speaks." 
Supporting  the  same  view  of  the  law,  another  author  of  distinction  sajs: 
''Again*  notwithstanding  some  old  cases  to  the  contrary,  it  seems  now  settled 
that  the  corroboration  should  *  *  *  go  to  some  circumstances  affecting 
the  identity  of  the  accused  as  participating  in  the  transaction.''  Best,  £y. 
(Chamberlayne's  Ed.)  171. 

Tested  by  these  authorities,  the  instruction  under  discussion  cannot  be  held 
to  fully  meet  legal  requirements.  It  is  faulty  in  at  least  two  particulars:  It 
fails  to  explain  to  the  jury  what  is  meant  by  the  words  "matters  material  to 
the  issue. "  What  those  matters  were  the  jury  were  left  to  grope  in  the  dark. 
It  fails  to  tell  the  jury  that,  in  order  to  the  corroboration  of  the  testimony  of 
an  accomplice,  such  corroboration  should  go  so  far  as  to  identify  the  person 
of  the  prisoner  against  whom  the  accomplice  speaks.  And,  speaking  for  my- 
self alone,  I  believe  that  the  jury  should  be  flatly  instructed  not  to  convict 
the  accused  on  the  uncorroborated  testimony  of  an  accomplice.  This  position 
is  supported  by  abundant  authority.  Wharton  observes:  "Where  there  is 
corroboration  as  to  apartoniy  of  the  defendants,  the  later  practice,  as  is  else- 
where seen  more  fully,  is  to  direct  an  acquittal  of  the  defendant  to  whom  the 
corroboration  does  not  extend. "  Whart.  Crim.  Ev.  §  442.  On  the  point  of  the 
admission  of  an  accomplice  to  testify,  Ghitty  aptly  says:  "The  law  confesses 
its  weakness  by  calling  in  the  assistance  of  those  by  whom  it  has  been  broken. 
It  offers  a  premium  to  treachery,  and  destroys  the  last  virtue  which  clings  to 
the  degraded  transgressor.  Still,  on  the  other  hand,  it  tends  to  prevent  any 
extensive  agreement  among  atrocious  criminals,  makes  them  perpetually  sus- 
picious of  each  other,  and  prevents  the  hopelessness  of  mercy  from  rendering 
them  desperate."  1  Chit.  Crim.  Law,  769.  Whatever  of  probative  force  the 
testimony  of  an  accomplice  ordinarily  ought  to  have  is  greatly  weakened  by 
the  testimony  of  Cong  Seng  in  this  particular  instance,  by  his  numerous 
evasions,  contradictions,  and  by  the  physical  facts  immediately  attendant  on 
the  murder.  If,  in  any  case,  a  jury  ought  to  be  directed  to  acquit,  except  the 
testimony  of  the  accomplice  be  corroborated  touching  the  guilt  of  the  defend- 
ant on  trial,  this  is  a  case  where  such  direction  should  be  given. 

In  passing  by  suh  Hlentio  numerous  other  errors  assigned,  we  are  not  to  be 
regarded  as  giving  either  sanction  or  disapproval  to  any  other  points  than 
those  specially  noticed.    Several  of  them,  however,  are  absolutely  frivolous. 

The  judgment  is  reversed,  and  the  cause  remanded. 

(All  concur  but  Nobton,  0.  J.,  who  concurs  on  the  first  point,  but  dissents 
as  to  the  others.) 

Statb  v.  Chyo  Goom. 

(BupretM  Qmrt  af  IRmouH.    Jane  20,  1887.) 

OuiUirAL  PbAOTIOB— BVIDSHCB— AOOOMFLXCS. 

In  a  trial  for  murder,  a  person  jointly  indicted  with  the  defendant,  but  as  to  whom 
a  noOe  pro$egui  iiad  been  entered,  is  a  oonipetent  witnen  against  the  defendant. 
NoBTON,  C.  J.,  dissenting. 

Appeal  from  St.  Louis  criminal  court    Indictment  for  murder. 
Atty,  Qen.  BoonCy  for  respondent.  Martin  i&  FatmUeroy  and  ff.  J>.  Laugh' 
lin,  for  appellant. 

Sherwood,  J.  The  defendant,  with  others,  was  indicted  for  the  murder 
of  Lon  Johnson,  in  the  city  of  St.  Louis,  on  June  1,  1885.  The  facts  in  this 
case  are  identical  with  those  of  State  v.  Chyo  Chiagk,  ante,  704,  (decided  at 
the  present  term,)  the  defendant  being  jointly  indicted  with  Goom  and  others. 
The  result  of  the  trial  in  this  case  was  the  conviction  and  sentenoQ  of  the.de- 
fendant,  and  he  has  appealed  to  this  court.  Digitized  by  VjOOQIc 
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1.  The  circuit  attorney  in  this  case  obviated  the  error  which  oocorredon  the 
trial  of  the  case,  already  referred  to,  by  entering  a  noUe  prosequi  as  to  Cong 
Seng,  a  co-defendant  and  aUeged  accomplice  of  the  present  and  other  defend- 
ants,  thus  rendering  Gong  Seng  a  competent  witness  against  the  defendant. 

2.  But  error  of  the  same  nature  was  committed  in  this,  as  in  the  former 
case,  by  refusing  permission  to  the  defendant's  ooonsel  to  call  his  co-defend- 
ants, not  on  trial,  to  testify  in  his  behalf. 

8.  And  errors  of  a  similar  nature,  except  as  aforesaid,  were  committed  on 
the  trial  of  this  case  as  in  Chiagk's  Case,  ante,  704. 

For  the  errors  mentioned  and  referred  to,  the  judgment  la  reversed,  and  the 
4»iuse  remanded. 

(All  concur  but  I^obton,  C.  J.,  who  dissents.) 


Grawfobb  v.  Spenobb  and  others. 
(B/^eme  Qmri  of  Mutawi.    June  20, 1887.) 

1.  Oamiho— Omos  Dsalivo. 

A  contract  for  the  delivery  of  Koods  in  the  future  \a  valid,  though  there  is  an  oi>- 
tion  as  to  the  time  of  delivery ;  but  If  the  real  purpose  of  both  parties  is  merely  to 
speculate  in  the  rise  or  fall  or  prices,  and  to  adjust  the  differences  between  the  con- 
tract and  market  prices,  and  no  goods  are  to  be  delivered,  such  transaction  becomes 
a  wager  and  void.' 

S.  Sams— Option  Dkalivq— BuRpnr  of  Pboop. 

The  burden  of  showing  that  a  contract  between  speculating  brokers  and  their  cus- 
tomer, apparently  valid  on  its  face,  is  in  reality  a  gambling  contract,  and  invalid, 
rests  upon  the  party  asserting  the  invalidity. 

a.  Samk— Bona  Fidb  Holdeb  or  Notb. 

C.  gave  to  a  firnt  of  speculating  brokers  his  note,  secured  by  a  deed  of  trust  cover- 
ing certain  real  estate,  to  save  the  brokers  harmless  in  certain  wagering  transactions 
in  futures,  then  pending  and  thereafter  to  be  made  between  the  parties.  The  brokers 
assigned  the  said  note  to  F.  before  maturity,  who  took  same  without  notice  of  the 
infirmity,  and  in  payment  of  an  existing  valid  debt  between  said  brokers  and  F. 
In  a  suit  by  G.  to  restrain  F.  from  selling  the  real  estate  under  said  deed  of  trust, 
h^dy  that  F.  took  the  note  free  from  the  eauities  existing,  as  against  C.  and  the 
brokers,  and  that  F.  was  entitled  to  enforce  the  security  to  the  extent  of  the  amount 
due  from  the  brokers  to  him. 

4.  Same. 

The  statutes  (Rev.  St  Mo.  1879,  {J  5721-6723,)  making  all  notes,  where  the  consid- 
eration is  money  or  property,  won  at  any  game  or  gambling  device,  void,  and  pro- 
viding that  assignmeut  of  such  a  note  should  not  affect  the  defense,  is  designed  to 
aid  the  cHminaT  law,  and  do  not  affect  the  validity  of  such  a  note  in  the  hands  of  a 
bona  fide  holder  without  notice. 

4i,  Exceptions,  Bill  or— Skeleton  Bill. 

A  skeleton  bill  of  exceptions,  attached  to  the  evidence,  depositions,  and  exhibits, 
80  arranged  that  the  matter  may  be  easily  Identified ;  the  evidence  of  the  witnesses 
sworn,  in  open  court,  written  out  and  before  the  Judge,  actually  attached  to  the 
skeleton  bill,  is  in  oompliance  with  the  Missouri  practice. 

Appeal  from  circuit  court,  Jefferson  county. 

Dinning  dk  Byrnes,  W,  H,  H.  Russell,  and  Geo.  D.  Reynolds,  for  respond- 
ent.    Qif>en  Cambpell,  for  appellant. 

Black,  J.  The  plaintiff  brought  this  suit  to  enjoin  the  proposed  sale  of 
real  estate  under  a  deed  of  trust,  given  by  him  to  secure  his  note,  dated  the 
ninth  of  November,  1881,  for  •5,(K)0,  due  in  100  days,  and  payable  to  the  or- 

'  Contracts  purporting  on  their  face  to  be  contracts  for  the  sale  of  grain  or  other  prop- 
•erty,  to  be  delivered  at  a  future  day,  but  under  which  neither  of  the  parties  intends  to 
buy  or  sell  real  products,  but  intends  to  close  them  by  a  settlement  of  differences  merely, 
are  gambling  or  wagering  contracts.    Dunn  v.  Bell,  (Tenn.)  4  S.  W.  Rep.  41. 

As  to  the  validity  of  contracttt  for  dealing  in  futures,  see  Banjos  v.  Hornick,  SO  Fed. 
Rep.  97;  Beadles  v.  McElrath,  (Ky.)  3  S.  W.  Rep.  152,  and  note;  Ward  v.  Yosburgh,  81 
J'ed.  Rep.  12. 


714  SOUTHWESTERN    REPORTER.  [Mo. 

der  of  Harlow,  Spencer  &  Co.  The  members  of  this  firm  were  made  de- 
fendants .by  the  petition,  but  it  appearing  that  the  note  had  been  assigned  to 
D.  li.  Francis  &  Bro.,  the  members  of  tbat  firm  were  brought  in  by  amendments 
and  the  suit  proceeded  against  all  these  parties  and  the  trustee  to  a  final  de- 
cree, as  prayed  for  by  the  plaintiff.  The  ground  for  relief  is  that  the  note 
grew  out  of  alleged  givmbling  contracts  for  the  purchase  and  sale  of  wheat 
and  com.  The  evidence  shows  that  the  plaintiff,  who  resided  at  De  Soto,  in 
this  state,  had  been,  for  some  months  prior  to  the  date  of  the  note,  speculat- 
ing in  option  deals  in  grain  through  Harlow,  Spencer  &  Ck).,  brokers  at  St. 
Louis,  and  through  them  he  became  a  member  of  the  Merchants'  Exchange. 
At  the  date  of  the  note  the  brokers  called  upon  the  plaintiff  for  $2,000  mar* 
gin,  in  addition  to  what  he  had  before  paid.  At  that  time  they  were  in> 
debted  to  him  in  the  sum  of  $2,536,  on  account  of  closed  transactions,  but 
they  were  then  carrying  unclosed  deals  upon  which  margins  were  due  to 
them.  On  the  entire  account  it  is  clear  that  plaintiff  owed  them  as  much  as 
$2,000,  and  perhaps  as  much  as  $5,000.  Plaintiff  was  about  to  leave  the  state 
on  matters  connected  with  his  business  as  railroad  contractor,  and  he  states 
that  be  gave  the  note  and  deed  of  trust  to  them,  that  they  might  use  it  to  raise 
money,  if  it  became  necessary  so  to  do,  on  account  of  pending  or  future  deals. 
Harlow,  Spencer  &  Co.  say  the  note  and  deed  of  trust  were  given  to  them  to 
secure  them  against  loss,  as  the  plaintiff  desired  to  use  his  money  in  other 
business;  and  this  we  conclude  was  the  real  nature  of  the  transaction,  for  it 
cannot  be  claimed  but  the  brokers,  at  the  date  of  the  note,  were  entitled  to  at 
least  $2,000  on  account  of  the  face  of  the  then  past  and  pending  transactions. 

Harlow,  Spencer  &  Co.  failed  on  February  10,  1882.  They  then  had  con- 
tracts for  20,000  bushels  of  May  com,  and  30,000  bushels  of  May  wheat,, 
which  they  had  bought  for  plaintiff.  They  instructed  the  persons  from  whom 
they  had  purchased  the  grain  to  close  out  the  deals,  which  was  done,  and  an 
account  rendered  for  the  loss,  which  was  settled  by  the  brokers.  Harlow, 
Spencer  &  Co.  then  rendered  an  account  to  the  plaintiff,  showing  a  balance 
due  to  them  of  $7,128.  When  Harlow,  Spencer  &  Co.  failed,  they  owed  D.  R. 
Francis  So  Bro.,  who  were  also  brokers,  some  $26,000,  and  they  turned  the 
plaintiff '«  note  over  to  the  latter  firm  on  account  of  that  indebtedness.  There 
is  much  conflict  in  the  direct  evidence  of  the  plaintiff  and  the  members  of  the^ 
firm  of  Harlow,  Spencer  &  Co.  as  to  the  real  character  of  these  transactions.. 
The  plaintiff  says  he  became  acquainted  with  a  member  of  the  firm,  and,, 
after  frequent  conversations  as  to  the  speculation  then  going  on,  he  concluded, 
to  make  some  deals;  that  it  was  the  distinct  understanding  between  him  and. 
the  brokers  that  no  grain  would  be  delivered  or  received,  but  that  differences 
only  would  be  settled,  and  in  this  he  is  corroborated  by  the  evidence  of  Mr. 
Korton,  who  was  interested  with  the  plaintiff  in  some  of  the  early  transac- 
tions. Harlow,  Spencer  &  Co.  say  there  was  no  such  understanding,  and 
that  the  deals  were  to  be  and  were  all  made  in  good  faith,  and  contemplated. 
an  ('ictual  delivei^  of  the  commodity,  though  delivery  might  be  dispensed  with. 

The  brokers  did  buy  and  ship  to  plaintiff  a  small  quantity  of  corn  for  use,, 
but  tliat  was  paid  for  at  the  time,  and  does  not  enter  into  the  transactions  in 
question.  The  difference  between  the  manner  that  transaction  was  con- 
ducted and  these  in  question  is  of  some  significance.  It  is  an  undisputed  fact 
in  the  case  that  not  a  grain  of  wheat  or  com  was  ever  delivered  under  any  of 
the  contracts  in  question.  They  were  all  closed  out  and  settled  by  the  adjust^ 
ment  of  differences,  and  in  all  cases  before  the  maturity  of  the  contracts. 
That  they  were  all  mere  speculations  is  not  denied.  The  phiintiff  made,  and 
intended  to  make,  no  arrangement  for  the  delivery  or  reception  of  any  of  the 
grain,  and  this  was  at  all  times  well  known  to  the  brokers.  The  brokers  were 
engaged  in  an  extensive  business,  many  times  in  excess  of  the  amount  of  prod- 
uce handled  by  them.  It  was  the  special  duty  of  one  of  the  fiim  to  look, 
after  transactions  like  those  in  question.    If  we  look  to  the  bare  assertion  ot 
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tbe  parties  on  the  one  side  and  the  other,  we  might  well  condude  that  plain- 
tiff has  failed  to  make  out  a  case;  but  if  we  iook  to  the  attending  circuro- 
stances,  which  we  must  do,  we  can  but  conclude  that  these  transactions,  as 
between  the  plaintiff  and  the  brokers,  were  mere  speculations  upon  the  future 
price  of  wheat  and  corn,  with  a  complete  understanding  on  the  part  of  both 
that  no  grain  was  in  any  case  to  be  received  or  delivered. 

It  is  true  the  contracts  were  all  made  in  the  names  of  the  brokers,  the  name 
of  the  real  principal  not  appearing;  that  they  were  in  writing,  and,  under  the 
rales  of  the  exchange,  the  purchaser  had  the  right  to  call  for  the  commodity; 
but  they  were  made  by  tiie  plaintiff's  brokers  in  compliance  with  their  under- 
standing with  him,  and  it  is  believed  with  an  implied  understanding  with  the 
persons  with  whom  the  deals  were  made  that  no  grain  was  to  be  delivered. 
The  law  is  now  weU  settled  that  a  sale  of  goods  to  be  delivered  in  tbe  future 
is  valid.  Such  a  contract  is  valid,  though  there  is  an  option  as  to  the  time  of 
delivery,  and  though  the  seller  has  no  other  means  of  getting  them  than  to  go 
into  the  market  and  buy  them.  But  if,  under  the  guise  of  such  a  contract, 
valid  on  its  face,  the  real  purpose  and  intention  of  the  parties  is  merely  to 
speculate  in  the  rise  or  fall  of  prices,  and  the  goods  are  not  to  be  delivered,  but 
the  difference  between  the  contract  and  market  price  only  paid,  then  the  trans- 
action is  a  wager,  and  the  contract  is  void.  It  is  not  enough  to  render  the  con- 
tract void  that  one  party  only  intended  by  it  a  speculation  in  prices.  It  must  be 
shown  that  both  parties  did  not  intend  a  delivery  of  the  goods,  but  contem- 
plated and  intended  a  settlement  only  of  differences.  The  burden  of  showing 
the  invalidity  of  the  contract  rests  upon  the  party  asserting  it.  Irwin  v.  WU- 
liar,  110  U.  S.  499,  4  Sup.  a.  Rep.  160;  Cockrell  v.  Thompson,  86  Mo.  510. 

With  respect  to  a  suit  by  the  brokers  for  services  rendered  and  moneys  ad- 
vanced for  the  principal  in  procuring  these  wagering  contracts,  it  was  said 
in  Irwin  v.  Williar.  supra :  **It  is  certainly  trae  that  a  broker  might  negotiate 
such  a  contract  without  being  privy  to  the  illegal  intent  of  the  principal  parties 
to  it  which  renders  it  void,  and  in  such  a  case,  being  innocent  of  any  violation 
of  law,  and  not  suing  to  enforce  an  unlawful  contract,  has  a  meritorioua 
ground  for  the  recovery  of  compensation  for  services  and  advances.  But  we 
are  also  of  the  opinion  that  when  the  broker  is  privy  to  the  unlawful  design 
of  the  parties,  and  brings  them  together  for  the  very  purpose  of  enteiing  into 
an  illegal  agreement,  he  is  particeps  ariminis,  and  cannot  recover  for  services 
rendered  or  losses  incurred  by  himself  on  behalf  of  either  in  forwarding  the 
transaction.'' 

In  the  present  case  the  note  was  given  by  the  plaintiff  to  the  brokers,  to 
protect  and  save  the  latter  harmless  because  of  these  illegal  transactions  then 
pending  and  thereafter  to  be  made.  The  illegal  ventures  were  carried  on  by 
the  brokers  in  their  own  names,  and  they  were  parties  thereto  from  first  to 
last, — ^parties  to  the  agreements  which  made  the  contracts  illegal.  "The  case 
comes  clearly  within  the  principles  asserted  in  the  case  last  cited,  where  it  is 
said  the  brokers  cannot  recover. 

In  the  case  of  Cockrell  v.  Thompstm,  85  Mo.  513,  CJole  Bros,  were  the  bro- 
kers or  factors.  They  made  the  ventures  for  Oockrell  &  Thompson.  The  deals 
were  closed  out,  and  Cockrell  then  settled  with  the  brokers,  and  sued  Thomp- 
son for  one-half  of  the  losses  thus  paid  to  Cole  Bros.  From  tbe  report  of  the 
case,  it  would  seem  that  the  contracts  for  the  purchase  and  sale  of  the  wheat 
were  made  in  the  name  of  Cockrell  &  Thompson  by  the  factors.  At  all  events, 
it  was  not  alleged  or  shown  that  Cole  Bros,  did  not  make  for  Cockrell  & 
Thompson  valid  contracts.  There  was  no  charge  that  any  seller  or  buyer  who 
dealt  with  Cockrell  &  Thompson,  through  the  brokers,  did  not  intend  to  de- 
liver or  receive  the  wheat.  It  did  not,  therefore,  appear,  nor  was  it  alleged, 
that  the  contracts  made  were  illegal. 

In  the  present  case  we  are  satisfied  that  it  was  not  only  the  understanding 
with  plaintiff  and  his  brokers  that  the  deals  were  mere  speculations  on  prices, 
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but  that  such  were  also  the  character  of  the  contracts  as  between  the  brokers 
and  the  persons  with  whom  they  made  the  contracts.  There  is  therefore  noth- 
ing in  the  Cockrell-Thompaon  Cctse  inconsistent  with  the  principle  of  law  be- 
fore asserted.  It  follows  that  the  plaintiff  is  entitled  to  the  relief  demanded, 
as  against  Harlow,  Spencer  &  Go. 

It  remains  to  be  seen  whether  he  is  entitled  to  the  relief  as  against  Francis 
&  Bro.  We  do  not  agree  with  counsel  for  the  plaintiff  that  the  note  is  void 
in  the  hands  of  a  bona  fide  indorsee  because  of  our  statute  upon  the  subject 
of  gambling.  These  statutes  (sections  5721-^723,  Rev.  St.  1879)  make  all 
notes, "  where  the  consideration  is  money  or  property  won  at  any  game  or  gam- 
bling device,"  void.  The  assignment  of  such  a  note,  the  statute  says,  shall 
not  affect  the  defense.  Under  these  statutes,  it  was  held  in  Jlickerson  v. 
Benson,  8  Mo.  8,  that  a  wager  on  the  result  of  an  election  was  not  within  their 
meaning.  Subsequently  the  statute  was  so  amended  (section  5726)  as  to  in- 
clude bets  and  wagers  on  elections,  but  the  amendment  does  not  include  such 
contracts  as  those  here  in  question.  The  sections  of  the  statute  before  noted 
are  evidently  designed  to  be  in  aid  of  the  criminal  law.  This  much  is  said  in 
the  case  of  Williams  v.  Wall,  60  Mo.  820.  It  cannot  be  said  that  contracts 
like  those  in  question  come  within  the  provisions  of  the  criminal  statutes. 
These  wagering  contracts  are  void,  not  because  prohibited  by  statute,  but  be- 
cause they  are  against  public  policy.  The  note  is  not  void  in  the  hands  of  an 
indorsee  before  maturity,  simply  because  based  upon  such  a  consideration. 
This  is  the  view  taken  of  the  statute  in  Third  Nat.  Bank  v.  Harrison,  10 
Ped.  Bep.  248,  and  we  believe  it  to  the  correct  one. 

The  evidence  does  not  show  that  Francis  &  Bro.  had  notice  of  the  in- 
firmity existing  in  the  note  when  they  took  it,  which  was  before  maturity; 
nor  is  the  validity  of  the  debt  due  to  them  from  Harlow,  Spencer  &  Co.  fairly 
impeached.  But  the  further  claim  is  that  they  took  the  note  as  collateral  se- 
curity for  a  pre-existing  debt,  and  therefore  hold  the  note  subject  to  any  de- 
fense existing  between  the  original  parties.  The  proof  is  that  Harlow,  Spen- 
<)er  &  Co.  owed  Frands  &  Bro.  $26,000  on  open  account.  The  day  before 
Harlow,  Spencer  &  Co.  failed  they  gave  to  Francis  &  Bro.  notes,  including  the 
one  in  question,  amounting  to  $12,000,  in  payment  for  that  amount  of  the  in- 
debtedness. This  left  $14,000  unpaid,  which  was  settled  and  paid  at  50  cents 
on  the  dollar,  and  the  entire  account  receipted  in  full.  Afterwards,  Harlow, 
Spencer  &  Co.  took  up  half  of  the  notes  by  a  cash  payment.  This  left  $6,000 
of  the  notes,  including  the  one  in  question,  in  the  hands  of  Francis  &  Bro. 
Some  of  the  notes  were  small,  and,  to  avoid  protest  fees,  Harlow,  Spencer  & 
€0.,.  who  were  indorsers,  gave  Francis  &  Bro.  their  note,  also  for  $6,000,  the 
latter  retaining  plaintiff's  note.  There  is  still  due  on  this  note  from  $600  to 
$2,000.    The  evidence  is  not  definite  in  this  respect. 

In  Goodman  v.  8imonds,  19  Mo.  107,  it  was  said:  ''We  do  not  say  that  a 
bill  of  exchange  passed  to  a  person  in  payment  of  a  pre-existing  debt  would 
be  liable  in  his  hands,  without  notice,  to  the  equities  or  defenses  of  the  orig- 
inal parties;  but  that  the  holder  of  a  bill  merely  as  collateral  security  for  a 
pre-existing  debt,  having  given  no  value  for  it, — no  consideration  for  it, — 
holds  it  liable  to  such  equities.''  This  case  was  cited,  but  not  mentioned,  in 
the  opinion  in  subsequent  case  of  Boatman's  8av,  Inst.  v.  Holland,  38  Mo. 
^1.  Subsequently  it  was  held  that  one  who  takes  a  note  as  collateral  security 
for  a  debt  then  created  is  a  holder  for  value,  {Logan  v.  Smith,  62  Mo.  455;) 
iwd  still  later  it  was  held  that,  if  the  creditor  extends  the  time  of  the  payment 
•of  the  principal  debt  until  the  collateral  shall  become  due,  the  agreement  to 
delay  constitutes  the  transferee  of  the  collateral  a  holder  for  value.  Deere  v. 
Marsden,  88  Mo.  512.  Where  there  is  a  new  consideration  at  the  time  the 
collateral  Is  given,  such  as  the  extension  of  the  time  of  the  payment  of  the 
principal  debt,  there  can  be  no  doubt  but  the  transferrer  of  the  collateral  takes 
)t  freed  from  equities  existing  between  the  original  parties  of  ^hich  he  has 
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no  notice,  the  collateral  not  being  due  when  transferred.  Where  there  Is  na 
snch  new  consideration,  there  is  much  conflict  in  the  authorities.  But  in 
this  case  we  are  satisfied  that  the  notes,  amounting  to  $12,000,  were  taken 
in  actual  payment  of  that  amount  of  the  indebtedness  of  Harlow,  Spencer 
&  Co.,  and,  that  being  so,  Francis  &  Bro.  took  the  note  freed  from  the  equi- 
ties existing  as  between  plaintiff  and  Harlow,  Spencer  &  Go.  Daniel,  Neg. 
Inst,  (dd  Ed.)  §  332. 

It  is  true  that  after  Harlow,  Spencer  &  Go.  gave  Francis  &  Bro.  their  note 
for  (6,000,  the  plaintiff's  note  for  $5,000  is  spoken  of  as  a  collateral  to  the 
•6,000  note;  but  we  do  not  see  that  the  giving  of  the  new  note  by  Harlow, 
Spencer  &  Go.,  as  a  substitute  for  their  iudorsement,  puts  Francis  &  Bro.  in  any 
worse  conation  than  they  were  when  they  took  plaintiff's  note  in  payment  of 
$5,000.  In  any  possible  view  of  the  case,  payment  of  $5,000  of  the  indebt- 
edness of  Harlow,  Spencer  &  Go.  to  Francis  &  Bro.  was  extended  until  the 
note  in  question  matured;  and  had  it  been  received  by  Francis  &  Bro.  as  col- 
lateral security,  and  not  in  payment,  the  extension  of  time,  under  the  author- 
ities before  cited,  would  have  constituted  them  holders  for  value,  for  a  new 
consideration.  On  the  evidence  as  it  now  stands  in  this  case,  Francis  &  Bro. 
are  entitled  to  enforce  this  security  to  the  extent  of  the  amount  due  to  them 
from  Harlow,  Spencer  &  Go. 

It  is  insisted  by  the  plaintiff,  respondent  here,  that  the  evidence  is  not 
preserved  by  the  bill  of  exceptions,  and  for  that  reason  the  judgment  should 
be  aflirmed.  In  obedience  to  a  writ  of  certiorari  issued  at  the  instance  of  the 
plaintiff,  the  clerk  has  sent  up  an  exact  copy  of  the  bill  of  exceptions  as  it 
was  when  signed  by  the  judge  and  filed  in  the  court  below.  It  consists  of 
172  pages  of  testimony  of  witnesses,  letters,  and  the  like,  as  taken  down  and 
copied  by  the  stenographer,  attached  together  by  means  of  strings  Then  fol- 
lows a  skeleton  bill  of  exceptions.  As  an  example,  it  states:  ^Plaintiff  was 
then  sworn  as  a  witness,  and  testified  as  follows:  [Here  insert  testimony  of 
Samuel  W.  Grawford;]"  and  so  with  the  various  witnesses  and  depositions  and 
written  motions,  except  the  motion  for  new  trial,  which  is  copied  in  full;  and 
then  follows  the  signature  of  the  judge.  All  these  papers  are  attached  to- 
gether by  another  fastening.  The  skeleton  bill  was  made  out  in  compliance 
wittf  the  practice  which  prevails  in  this  state,  the  depositions  and  motions- 
were  sufficiently  identified,  and  the  evidence  of  the  witnesses  sworn  in  open 
court  was  written  out,  and,  before  the  judge,  actually  attached  to  the  skeleton, 
bill.  No  more  could  be  desired.  The  bill  is  sufficient  in  all  respects.  Under 
these  circumstances,  the  clerk  was  authorized  to  fill  up  the  skeleton  bill  with 
the  evidence,  depositions,  and  motions,  when  called  for. 

There  is  no  need  of  a  new  hearing,  so  far  as  the  members  of  the  firm  of 
Harlow,  Spencer  &  Go.  are  concerned,  and  the  judgment  is  therefore,  as  to 
Gorwin  H.  Spencer,  John  F.  Garpenter,  and  Thomas  H.  Morgan,  affirmed; 
but  as  to  the  other  defendants  the  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  hearing  on  the  issues  between  them  and  the  plaintiff. 

(All  concur.) 

SAUSBXTBY  «.  SAUSBtTBT. 

{SaprtfiM  Court  qf  Miuouri,    Juce  20, 1887.) 

PrvoBOB— Becbbb— AonoN  to  Sep  Asids. 

A  petition  in  a  suit,  the  main  object  of  which  is  to  set  aside  a  decree  of  divorce 
rendered  against  petitioner  at  a  term  of  conrt  prior  to  that  at  which  said  suit  was- 
brought,  is  prohibited  by  Rev.  St.  Mo.  }  2186,  which  provides  that  **no  petition  for 
review  of  any  ladgment  for  divorce  rendered  in  any  case  arising  under  this  chap- 
ter shall  be  allowed,  any  law  or  statute  to  the  contrary  notwitliatanding."  Shx»- 
woon,  C.  jr.,  dissenting. 

Appeal  from  circuit  conrt,  Jackson  county.  Digitized  by  GoOqIc 

Andretcs  (6  Adams,  for  appellant.    J.  W.  Wafford,  tot  respondentP 
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Black,  J.  This  suit  was  commenced  on  the  nineteenth  May,  1884,  in  the 
circuit  court  of  Jackson  county.  The  case  is  here  from  a  judgment  sustain- 
ing a  demurrer  to  the  petition.  The  petition  is  lengthy,  hut  the  facts  stated 
are  in  substance  as  follows:  The  plaintiff  and  defendant  were  married  in  tlie 
state  of  New  York  in  1880,  and  in  January  of  that  year  moved  to  Kansas 
City,  Missouri,  and  commenced  boarding  with  Isaac  Westrope  and  his  wife, 
Kate  Westrope,  who  lived  in  a  house  owned  by  the  defendant.  The  defend- 
ant at  once  began  a  systematic  course  of  neglect  towards  plaintiff,  and  de- 
voted his  attentions  to  Mrs.  Westrope.  This  conduct  became  so  open  and 
shameful  that  Mr.  Westrope  abandoned  his  wife,  and  defendant  furnished 
her  with  house  and  support.  In  June,  1880,  the  plaintiff,  partly  from  the 
persuasions  of  her  husband,  and  partly  because  he  failed  to  provide  a  fur- 
nished home,  which  he  was  able  to  do,  went  to  New  York  to  her  parents. 
She  did  not  hear  from  her  husband,  and  returned  to  Kansas  City  in  September 
of  the  same  year,  when  she  found  him  and  Mrs.  Westrope  living  together. 
The  three  remained  in  the  same  house  for  two  or  three  weeks,  when  Mrs. 
Westrope  went  to  Lindley,  in  this  state,  to  open  a  millinery  establishment. 
She  remtdned  there  but  a  short  time,  and  then  returned  to  defendant,  who 
took  her  to  his  house;  but  plaintiff  resisted  the  outrage,  and  she  went  back  to 
Lindley,  where  she  remained  until  March,  1881,  at  which  time  she  again  re- 
turned to  Kansas  City.  In  November,  1881,  the  plaintiff  and  defendant  went 
to  New  York  with  the  avowed  purpose,  on  his  part,  to  remain  there,  but  in 
the  course  of  two  or  three  weeks  he  left  the  plaintiff,  saying  he  intended  to  go 
to  Pennsylvania;  but  it  is  alleged  that  he  returned  to  Kansas  City,  and  from 
that  time  to  the  flling  of  this  petition  lived  in  adultery  with  Mrs.  Westrope, 
supporting  and  maintaining  her. 

At  the  tej^m  of  the  Jackson  county  circuit  court  preceding  the  one  to  which 
this  suit  was  brought,  the  defendant  procured  a  decree  of  divorce  in  a  suit 
against  the  plaintiff,  on  a  charge  of  desertion.  Plaintiff  had  no  notice  of  that 
suit  save  that  by  publication  in  a  newspaper.  Upon  the  facts  detailed,  it  is 
alleged  that  the  decree  was  procured  by  fraud  upon  the  court,  and  defendant 
in  that  suit,  plaintiff  in  this  suit.  It  is  alleged  that  at  the  date  of  the  mar- 
riage defendant  owned  certain  real  estate,  which  is  described,  but,  to  defraud 
plaintiff  of  her  marital  rights,  induced  her  to  join  in  a  deed  to  his  brother;  that 
he  subsequently  acquired  other  property,  but,  for  a  like  purpose,  had  the  same 
conveyed  to  the  brother.  The  prayer  of  the  petition  is  that  the  decree  of  di- 
vorce be  set  aside;  that  the  plaintiff  be  divorced  from  the  defendant;  that  she 
be  awarded  alimony  pending  the  suit,  and  in  gross  on  final  hearing,  to  be  levied 
of  the  described  lands. 

Besides  the  facts  before  detailed,  it  is  alleged  that  plaintiff  and  defendant 
corresponded  by  letter  within  the  year  next  preceding  the  date  at  which  the 
latter  procured  the  divorce.  The  general  allegation  is,  and  the  detailed  facts 
show,  that  defendant's  course  of  conduct  was  a  systematic  contrivance  to  get 
rid  of  his  wife;  that  he  was  not  entitled  to  the  decree,  but  procured  the  same 
by  a  shameful  deception  and  fraud  on  the  plaintiff.  No  marriage  relation  has 
been  contracted  by  either  party  since  that  time,  and  it  will  be  taken  without 
further  discussion  that  plaintiff  on  the  petition,  confessed  as  it  it  now  stands, 
is  entitled  to  relief,  unless  she  is  shut  out  and  deprived  of  it  by  reason  of  our 
statute. 

By  section  2184  appeals  in  these  divorce  suits  must  be  allowed  at  the  term 
at  which  the  judgment  or  decree  appealed  from  was  rendered,  or  a  writ  of  er- 
ror must  be  sued  out  within  60  days  after  the  rendition  of  the  judgment. 
Section  2185  is  as  follows:  *'No  petition  for  review  of  any  judgment  for  di- 
vorce, rendered  in  any  case  arising  under  this  chapter,  shall  be  allowed,  any 
law  or  statute  to  the  contrary  notwithstanding;  but  there  may  be  a  review  of 
any  order  or  judgment  touching  the  alimony  and  maintenance  of  the  wife, 
and  the  care,  custody,  and  maintenance  ofi  the  children,  or  any  of  them,  as  in 
other  cases.'' 


Mo.]  SALISaUBT  V.  SALISBURY.  719 

The  case  of  Smith  v.  Smith,  20  Mo.  167,  came  before  the  court  in  1854. 
There  the  husband  had  procured  a  decree  of  divorce  on  an  order  of  publica- 
tion, and  had  married  another  woman.  The  former  wife,  under  sections  1, 
2,  3,  and  4  of  article  6  of  the  Chancery  Code  of  1845,  filed  her  petition  for  re- 
view, which  was  sustained.  Scott,  J.,  dissented,  and  made  some  strong 
observations  against  the  right  of  the  court  to  intei^ere  in  such  cases,  as  the 
law  in  terms  allowed  the  party  at  whose  instance  the  decree  was  procured  to 
immediately  mariy  again.  Following  this  case,  and  at  the  revision  of  1855, 
section  2185  was  adopted.  This  section,  it  was  held  in  Mansfield  v.  Mansfield, 
26  Mo.  163,  did  not  apply  to  divorce  suits  commenced  prior  to  May  1,  1856, 
and  that  is  all  the  case  decides,  for  that  case  came  under  the  law  as  it  previ- 
ously existed.  The  policy  of  the  statute  is  there  severely  criticised,  but  it  lias 
remained  upon  the  statute  books  from  that  day  to  this,  since  which  time  no 
case,  until  this  one,  has  come  before  this  court  for  review,  otherwise  than  on 
appeal  or  writ  of  error. 

The  sections  of  the  Chancery  Code  of  1845  before  mentioned  provided  that 
when  a  final  decree  had  been  rendered  against  a  defendant  who  has  been 
summoned,  and  had  not  appeared  to  the  suit,  such  decree  might  be  set  aside 
by  bill  of  review,  filed  within  a  designated  time,  showing  that  the  decree  was 
against  equity.  These  sections  are  substantially  re-enacted  in  the  present 
practice  act,  (sections  3684-3686,  Bev.  St.  1879;)  and  it  is  contended  by  coun- 
sel for  appellant  that  the  petition  for  review  which  is  prohibited  is  that  only 
which  is  provided  by  the  statute,  and  that  a  court  of  equity  always  has  the 
power,  independent  of  the  statute,  to  set  aside  its  own  decrees  for  fraud  in 
procuring  them.  But  the  statute  declares  that  no  petition  for  review  shall  be 
allowed,  any  law  or  statute  to  the  contrary  notwithstanding.  It  is  clear  we 
cannot  limit  the  prohibition  to  this  statutory  review.  In  chancery  practice, 
bills  of  review  might  be  brought  upon  the  discovery  of  new  matter;  such,  for 
example,  as  the  discovery  of  a  release  or  receipt,  which  would  change  the  mer- 
its of  the  claim  upon  which  the  decree  was  founded.  Story,  £q.  PI.  (9th  £d.) 
§  412.  So  a  bill  to  impeach  a  decree  for  fraud  is  an  original  bill  in  the  nature 
of  a  bill  of  review.    Id.  §  426;  2  Daniell  Ch.  Fr.  1584,  note  4. 

The  present  petition  is  essentially  a  bill  of  review,  or,  as  it  is  said,  in  the 
nature  of  a  bill  of  review.  Its  first  and  foremost  object  is  to  set  aside  the 
former  decree;  and  we  cannot  escape  the  conclusion  that  it  is  within  the  stat- 
ute, and  clearly  prohibited.  It  was  the  evident  purpose  of  the  legislature, 
with  the  example  of  Smith  v.  Smith,  supra,  before  it,  to  deny  a  review  in 
all  cases,  whether  based  upon  a  charge  of  fraud  or  not.  The  breaking  up  of 
second  marriage  relations,  which  must  often  result  in  disaster  to  innocent 
persons  and  children,  doubtless  led  to  the  enactment.  It  would  seem  the 
statute  might  allow  a  review  of  these  divorce  decrees  rendered  on  publication 
of  notice,  where  no  new  marriage  relation  has  been  contracted,  without  vio- 
lating any  principle  of  sound  public  policy.  But  a  criticism  of  the  law  avails 
nothing.  The  statute  is  clear  and  emphatic.  It  makes  no  exception.  The 
courts  are  powerless  to  legislate  one  into  it.  It  asserts  broadly  a  principle  of 
public  policy  which  has  found  recognition  elsewhere.  Parish  v.  Parish,  9 
Ohio  St.  534;  Greene  v.  Greene,  2  Gray,  361.  The  St  Louis  court  of  appeals 
reached  the  same  conclusion  in  a  case  not  materially  different  from  the  one  in 
hand.     Childs  v.  ChUds,  11  Mo.  App.  895. 

The  court,  in  the  divorce  suit,  had  jurisdiction  of  the  parties  and  the  sub- 
ject-matter; and  the  decree  of  divorce,  after  the  expiration  of  the  term  at 
which  it  was  obtained,  became  final  and  conclusive,  as  against  a  petition  for 
review,  whether  under  the  statute,  or  based  upon  the  ground  of  fraud.  The 
judgment  is  affirmed. 

(All  concur,  except  Shsbwood,  J.,  who  dissents.) 
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(Supreme  Oouri  qf  iftuouK.    June  20, 1887.) 

1.  Appeal— Whkn  Lies. 

In  an  action  against  an  indonor  to  recover  the  amoant  dne  upon  a  ne^tlable^ 

groniissory  note,  a  verdict  for  the  plaintiff  was  set  aside  by  the  court,  and  a  new 
iai  was  granted.    Plaintiff  tendered  his  bill  of  exceptions,  and  refused  to  take  part 
in  the  new  trial,  and  judgment  of  dismissal  was  ordered.    Held  that,  having  ex* 
cepted  to  such  judgment,  plaintiff  may  take  and  support  an  appeal. 
8.  Tbial— Inbtbuctxon — Issues. 

Where  the  issue  made  by  the  pleadings  in  an  action  against  an  indoner  to  re^ 
cover  the  amount  due  on  a  negotiablepromissory  note  is  whether  the  note  sued  on, 
as  described  in  the  petition  and  offerea  in  evidence,  was  indorsed  by  the  defendant, 
an  instruction  that  "if,  when  plaintiff  received  the  note,  it  contained  a  clause  nro- 
yiding  for  the  payment  of  interest  inserted  in  said  note  in  the  usual  way,  ana  in 
such  a  way  as  not  to  raise  the  suspicion  that  it  had  been  inserted  after  the  note  was- 
indorsed  to  plaintiff,  and  if  plaintiff  purchased  the  note  for  value,  in  the  usual 
course  of  business,  before  maturity,  and  without  notice  that  it  had  been  altered, 
the  note  is  not  necessarily  invalid  against  theindorser,  in  plaintiff's  hands,"  cannot 
be  complained  of  by  the  defendant  on  the  ground  that  it  submits  to  the  jury  an- 
issue  not  made  by  the  pleadings,  since  he  requested  the  instruction,  which  was 
given,  that,  "if  the  lury  oelieve  that  the  appearance  of  the  note  was  such  as  to  put  & 

Srudent  person  on  inquiry,  then  failure  to  make  inouiry  as  to  the  circumstances  of 
iie  indorsement  was  negligence  on  the  part  of  the  plaintiff,"  which  is  the  converse 
of  plain  tiff*s  request  and  having  gone  to  trial  on  tnat  theory,  and  lost,  a  new  trial 
should  not  be  granted  on  that  ground. 
8.  New  Trial— QRAwxiifa — Disoeetion. 

The  matter  of  granting  new  trials  lies  peculiarly  within  the  discretion  of  the  trial' 
court.  Hence,  where  it  appears  that  the  facts  relied  on,  and  upon  which  a  verdict 
is  based,  are  not  pleaded,  but  appear  in  an  instruction  requested  by  plaintiff,  and 
given  by  the  court,  and  that  the  instructions  given  at  the  trial  are  inconsistent  with' 
each  other,  the  ruling  of  the  court  in  granting  a  new  trial  will  not  be  reversed. 

Appeal  from  circuit  court,  city  of  St.  Louis. 

Broadhead  cfe  Haetusler,  for  appellant.    Krum  A  HickSf  for  respondent.. 

Ray,  J.  This  is  a  suit  by  the  plaintiff,  as  holder,  against  the  defendant, 
as  indorser,  of  a  negotiable  promissory  note,  wherein  the  makers,  Murdock 
&  Dickson,  promised  to  pay  •5,000,  with  interest  at  10  per  cent,  per  annum, 
after  maturity.  The  case  has  been  in  this  court  once  before,  and  is  reported/ 
in  62  Mo.  70,  when  it  was  reversed  and  remanded  on  account  of  erroneous 
Instructions.  On  a  retrial  of  the  cause,  plaintiff  filed  an  amended  petition,  as 
follows:  '*By  leave  of  court  now  comes  plaintiff,  and  for  amended  petition 
states  that,  at  the  dates  hereinafter,  it  was  a  corporation  duly  incorporated 
under  and  by  virtue  of  the  laws  of  Missouri ;  and  John  J.  Murdock  was  doing 
business  under  the  style  of  Murdock  &  Dickson .  And,  for  its  cause  of  action, 
plaintiff  states  that  on  the  sixth  day  of  August,  1873,  said  John  J.  Murdock, 
by  his  said  firm  style  of  doing  business,  made,  executed,  and  delivered,  for 
value  received,  his  promissory  note  of  that  date,  herewith  filed,  whereby,  for 
value  received,  he  promised  to  pay,  sixty  days  after  said  date,  to  the  order  of 
David  H.  Armstrong,  the  defendant  herein,  the  sum  of  Aye  thousand  dollars 
at  the  Third  National  Bank,  St.  Louis,  Mo.,  with  interest  at  10  per  cent,  aftec 
maturity;  that  thereupon  the  said  defendant,  Armstrong,  did,  for  a  valuable 
consideration,  indorse,  transfer,  and  deliver  said  note  by  and  through  his 
duly-authorized  agent,  to  one  F.  Sieborman,  who  for  value  did  indorse  and 
deliver  same  to  plaintiff,  who  is  still  the  lawful  holder  thereof,  for  value  be- 
fore maturity;  that  afterwards,  at  the  maturity  of  said  note,  the  plaintiff 
caused  same  to  be  presented  to  the  maker  thereof,  and  payment  demanded, 
which  was  refused,  and  due  protest  was  made,  and  notice  of  all  which  was 
given  duly  to  defendant,  Armstrong,  and  payment  thereof  demanded  of  him, 
which  he  failed  to  make,  and  said  note  remains  wholly  due  and  unpaid. 
Wherefore  plaintiff  prays  judgment  for  the  sum  of  95,000,  with  interest 
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thereon  from  the  eighth  day  of  October,  A.  D.  1873,  the  date  of  demand  and 
protest  aforesaid,  together  with  statutory  damages  and  all  costs." 

To  which  defendant  filed  his  answer,  duly  verified  by  oath,  as  follows:  "For 
answer  to  the  petition  as  amended  by  interlineation,  the  defendant  denies  that 
he  indorsed,  transferred,  or  delivered  the  note  sued  on  to  one  Sieberman,  or 
to  any  one,  or  that  said  Sieberman  delivered  the  said  note,  as  indorsed  by  said 
defendant,  unto  said  plaintiff.  The  defendant  denies  that  he  ever  indorsed 
the  note  sued  on,  and  denies  that  notice  of  the  non-payment  of  such  note  was 
ever  given  him. " 

The  retrial  was  had  before  a  Jury  upon  these  pleadings  and  the  evidence 
and  instructions  hereinbefore  noticed,  and  resulted  in  a  verdict  for  plaintiff 
(October  31,  1884)  for  $8,318.35.  Whereupon  defendant  filed  his  motion  for 
a  new  trial,  the  parts  of  which  deemed  material  are  as  follows:  "Because  the 
court  erred  in  giving  instructions  to  the  jury;  because  the  instruction  asked 
by  plaintiff,  and  given  by  the  court,  was  not  based  upon  any  issue  in  the 
pleadinffs,  or  upon  any  evidence  adduced  at  the  trial;  because  the  instructions 
given  i^re  inconsistent  and  incompatible  with  each  other;  because  the  ver- 
dict was  against  the  evidence,  and  also  against  the  weight  of  evidence;  be- 
cause the  verdict  was  contrary  to  the  law  and  the  evidence;  and  because  upon 
the  evidence  the  verdict  should  have  been  for  defendant. "  Which  motion  was 
by  the  court  sustained. 

Thereupon  plaintiff  excepted  to  this  ruling  of  the  court,  and  fil€>d  its  decli- 
nation to  retry  said  cause,  or  to  proceed  further  therein,  as  follows:  *'The 
court  having  granted  a  new  trial  in  this  cause,  plaintiff  comes,  and  refuses  to 
further  proceed  with  said  cause  in  this  court,  preferring  to  stand  on  its  rights, 
and  excepts  to  the  action  of  the  court  in  setting  aside  the  verdict  and  grant- 
ing a  new  trial.  This  plaintiff  accordingly,  in  order  to  comply  with  the  law 
and  the  decisions  of  the  supreme  court  of  this  state,  now  demands  and  asks 
the  court  to  enter  such  final  judgment  instanter  herein  as  it  may  see  fit,  so 
that  it  may  be  able  to  file  its  bill  of  exceptions,  and  appeal  to  the  supreme 
court  as  speedily  as  possible."  Whereupon  the  court  ordered  the  cause  dis- 
missed for  want  of  prosecution,  which  was  accordingly  done,  and  thereupon 
the  plain  tiff  filed  his  motion  to  set  aside  said  judgment  of  dismissal,  the  parts 
of  which  deemed  material  areas  follows:  "Because  the  said  verdict  in  its 
favor  was  in  all  respects  valid  and  proper,  and  should  not  have  been  vacated, 
set  aside,  or  disturbed;  because  no  error  appears  in  the  record  of  or  was  com- 
mitted in  the  proceedings  upon  the  trial  of  the  cause  warranting  or  enMtling 
defendant  to  a  new  trial  of  said  cause;  because  the  instructions  given  by  the 
court  to  the  jury  were  in  all  respects  proper  and  legal  under  the  pleadings  and 
evidence  adduced  upon  the  trial  of  said  cause;  because  the  evidence  at  the  trial 
was  competent,  relevant,  and  fully  supported  the  verdict;  because  the  plain- 
tiff, aft€r  a  just  and  fair  observance  of  all  legal  forms  and  requirements,  and 
the  proper  administration  of  the  law,  by  the  court  and  jury,  had  obtained  said 
verdict,  and  should  not  have  been  deprived  of  its  rights  to  enjoy  its  fruits, 
unless  for  manifest  error,  and  as  none  such  appeared,  or  was  committed 
therein,  the  same  should  have  stood,  and  because  the  final  judgment  entered 
herein,  on  plaintiff's  refusal  to  proceed  further,  precludes  plaintiff  from  any 
and  all  recovery  upon  or  by  reason  of  the  cause  of  action  set  forth  in  its  peti- 
tion, and  the  same  will  be  wholly  lost  to  plaintiff  if  said  Judgment  be  allowed 
to  stand. "  This  motion  of  plaintiff  the  court  also  overruled,  and  plaintiff  ex- 
cepted, and  brings  the  case  here  by  appeal. 

Upon  this  state  of  the  record  two  questions  arise:  (1)  Is  the  plaintiff  in  a 
position  to  call  for  a  review  of  the  rulings  of  the  trial  court  in  setting  aside 
said  verdict  and  granting  said  new  trial;  and  (2)  if  it  is,  did  the  trial  court 
err  in  its  said  rulings.  This  calls  for  a  review  of  the  evidence  and  instruc- 
tions given  at  the  trial,  which  we  will  proceed  to  notice  as  far  as  de^iped  mar 
terial  to  a  proper  disposition  of  the  cause.  Digitized  by  GoOQIc 
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The  plaintiff,  to  sustain  the  issues  on  its  part,  after  reading  in  evidence  the 
eertiflciites  of  its  incorporation,  offered  Frank  Sieberman  as  a  witness,  who 
testified  substantinlly  fvs  follows;  "Know  the  plaintiff  and  drfendant,  [The 
note  in  suit  was  shown  witness.]  In  1873, 1  got  the  note  in  suit  from  the 
hands  of  one  Eenick,  a  broker,  to  discount.  It  was  a  renewal  of  an  old  note. 
I  brought  the  note  in  suit  down  to  the  plaintiff,  with  thediscount  money,  and 
renewed  it  the  very  way  it  is  here.  I  brought  back  the  old  note  that  I  got  for 
the  note  in  suit.  It  was  similar  to  this.  I  paid  plaintiff  the  discount  on  note 
now  in  suit.  The  old  note  was  made  by  same  parties;  indorsed  by  same 
parties;  same  amount.  Only  had  this  note  in  my  hand  that  one  time.  There 
was  not  a  bit  of  change  made  in  this  note  from  time  I  first  saw  it  until  I  gave 
It  to  the  bank.  I  was  then  a  broker  in  money  transactions.  I  was  a  bank 
clerk  from  1856  to  1870,  Have  held  all  stations  in  bank  except  that  of  presi- 
dent. In  notes  that  are  printed  like  this  one,  when  an  interest  clause  was  in- 
serted, it  was  customary  usually  to  insert  it  where  this  clause  is.  The  note 
sued  on  is  written  exactly  In  the  usual  and  customary  way  as  it  generally  went 
into  the  bank.  This  was  also  the  case  with  the  interest  clause.  N^ver  had 
any  conversation  with  Col.  Armstrong  in  regard  to  it.  Benick  &  Co.,  who 
gave  me  the  note,  were  at  that  time  brokers.^ 

ThiB  evidence  of  R.  J.  Schneck,  who  was  admitted  to  be  dead,  was  also  of- 
fered and  read  in  evidence  by  pjaintiff,  from  bill  of  exceptions  found  in  rec- 
ord of  case  in  62  Mo.  70,  supra,  and  is  substantially  as  follows:  That  he  was 
cashier  of  plaintiff  since  April  7, 1883.  On  being  handed  note  in  suit  he  said : 
-''This  note  was  offered  by  Mr.  Sieberman  to  plaintiff  for  discount,  and  it  was 
<«liscounted  August  6, 1873.  When  I  received  it,  the  same  was  in  exactly  the 
same  condition  as  it  is  now.  The  first  I  saw  of  the  note  was  when  we  took 
it  for  discount.  It  was  precisely  the  same  as  now,  except,  of  course,  the  pro- 
test. The  clause  ''with  interest  after  maturity  at  10  per  cent,  per  annum" 
"was  not  put  there  by  any  one  after  it  came  to  plaintiff^s  hands.  It  never 
"Vfent  out  of  my  hands  after  it  was  discounted.  Consequently  it  conld  not  be 
put  in  after  I  saw  it.  If  any  change  was  made  in  that  respect  after  it  was 
iindorsed  by  Armstrong,  the  bank,  or  any  of  its  officers,  had  no  knowledge  or 
notice  of  it  when  they  took  it.  I  was  the  officer  through  whom  it  was  dis- 
•counted.  No  one  had  the  handling  of  that  paper  before  I  did.  If  there  was 
any  change  made,  it  was  before  I  and  the  bank  got  it,  or  ever  saw  it.  I 
never  saw  or  heard  of  the  note  before  it  was  offered  for  discount  by  Mr.  Sie- 
berman." 

Thereupon  one  Benick  not  appearing  as  a  witness,  although  duly  sum- 
moned, plaintiff  asked  cause  to  be  laid  over,  whereupon  defendant,  to  expe- 
dite case,  admitted  that  name,  "D.  H.  Armstrong,"  on  back  of  note  sued  on, 
•was  in  handwHting  ofd^efidant,  and  he  assumed  burden  to  prove  that,  at 
time  when  he  indorsed  the  paper,  it  was  not  in  the  condition  in  which  it  was 
now.  It  was  also  admitted  that  Murdock  delivered  the  note  to  Benick,  and 
that  Benick  delivered  it  to  Sieberman  for  purpose  of  discount. 

The  note  and  protest  was  then  read  in  evidence  by  plaintiff,  the  first  of 
-which,  as  found  in  the  transcript  before  us,  read  and  appears  as  follows: 
'**$5,000.  St.  Louis,  August  6,  1873. 

"Sixty  days  after  date  we  promise  to  pay  to  the  order  of  David  H.  Arm- 
strong five  thousand  dollars  at  3d  National  Bank  of  St.  Louis,  Mo.,  value  re- 
ceived, with  interest  at  10  per  cent,  after  maturity. 

"Murdock  &  Dickson,  Without  Becourse. 

"F.  SiKBERMAN." 

"Due  October  5-8, 1873, 
"Indorsed:  D.  H.  Armstrong." 
Here  the  plaintiff  rested. 

The  defendant,  to  support  the  issues  on  his  part,  then  testified  as  a  witness 
"to  the  effect  that,  when  he  signed  his  name  on  back  of  note,  the  words  *  with 
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interest  at  10  per  cent,  after  maturity,  were  not  there;  that  those  words  are  in 
handwriting  of  Osbom,  Murdock  &  Dickson's  clerk;  that  he  had  no  authority 
from  defendant  to  put  them  there;  that  the  defendant  had  no  knowledge  of 
it  until  he  was  sued.  When  he  signed  it,  the  makers'  names  were  on  it.  He 
indorsed  it  in  reading-room  of  Planter's  House.  Murdock  brought  it  to  him. 
Murdock  took  it  with  him  after  he  indorsed  it.  Defendant  never  authorized 
any  one  or  consented  to  anybody's  adding  these  words.  No  one  asbed  him  to 
do  so."  Being  cross-examined,  he  said:  **As  far  as  he  could  remember  the 
amount  and  where  payablaand  date  were  same  as  now.  AU  the  writing  in 
note  (except  protest)  are  in  Osborn's  handwriting."  That  defendant  was  on 
a  good  deal  of  Murdock  &  Dickson's  paper.  He  did  not  ask  Murdock  what  it 
was  for  when  he  indorsed  it;  had  implicit  confidence  in  Murdock's  rectitude 
and  honesty,  and  lie  fdgned  anything  asked  him  to.  Defendant  handed  the 
note  back  to  Murdock  for  him  to  use  it;  presumed  he  was  going  to  use  it  for 
his  purposes.  I  indorsed  it  to  enable  him  to  raise  money  from  the  bank  or 
renew  note,  I  remember  seeing  Haeussler  at  his  office  before  suit.  I  saw 
what  he  said  was  the  note  on  the  table.    I  never  took  it  up  or  touched  it." 

The  evidence  of  W.  H.  Osborn  and  the  deposition  of  John  J.  Murdock  were 
then  put  in  evidence  by  defendant,  and  are  "both  to  the  effect  that  writing 
in  body  of  note  in  suit  was  in  handwriting  of  Osborn;  that  Osborn  was  at  the 
time  the  book-keeper  of  Murdpck;  that,  when  note  was  signed  by  Murdock  in 
his  firm-name,  it  had  not  the  interest-clause  in  it;  that  it  was  drawn  up  at 
office  of  Murdock  &  Dickson,  and  there  signed  by  Murdock,  and  he  took  pos- 
session of  it,  and  had  it  indorsed  by  respondent,  Armstrong,  after  which  Os- 
born, at  Murdock's  request,  inserted  the  clause  '  with  interest  at  10  per  cent, 
after  maturity'  with  the  same  ink  and  with  the  same  pen  as  remainder  of 
body  of  said  note;  that  Osborn  bad  no  authority  from  Armstrong  to  do  it; 
that  he  wrote  the  interest  clause;  he  did  it  so  as  to  avoid  writing  over  the 
•D'  in  name  of  'Dickson;'  that  Osbom  at  many  times  did  same  thing, 
and  knew  Armstrong  objected  to  it;  that  he  did  not  know  that  Murdock 
had  no  authority  to  have  it  done;  that  Osbom  deliberately  and  knowingly 
put  it  there  because  he  did  not  know  Murdock  had  no  instructions  not  to  do 
it;  that  the  note  was  to  take  up  a  similar  note  made  and  indorsed  by  same 
parties  due  that  day.  Benick  was  employed  as  broker.  Murdock  deeded  his 
residence  to  defendant  Armstrong  in  order  to  protect  him  as  indorser."  This 
was  all  the  evidence. 

At  the  instance  of  the  plaintiff  the  court  gave  the  following  instructions: 
"The  court  instructs  the  jury  that  if  they  believe  from  the  evidence  that  the 
interest  clause  in  the  note  sued  upon  was  inserted  by  the  same  person  who 
filled  up  the  other  written  parts  of  said  note  before  the  plaintiff  received  the 
same,  and  in  such  manner  that  said  interest  clause  was  apparently  written 
simultaneously  with  the  residue  of  the  written  words  of  said  note,  and  that 
the  blank  note  was  so  printed  as  to  give  apparent  authority  to  fill  the  blank 
space  with  said  interest  clause,  and  said  blank  space  so  filled  was  ample,  and 
occupied  the  same  relative  position  to  the  body  of  the  note  that  an  interest 
clause  usually  did  in  notes  at  the  time,  and,  further,  that  said  interest  clause 
was  inserted  in  a  manner  not  calculated  to  excite  suspicion,  or  any  inquiry 
upon  the  part  of  a  prudent  and  careful  person,  and  that  said  note  was  pur- 
chased by  plaintiff  for  value,  in  the  usual  course  of  its  banking  business,  be- 
fore the  maturity  thereof,  and  without  notice  or  knowledge  of  said  alteration, 
then  the  fact  that  said  interest  clause  was  inserted  after  th('.  indorsement  of 
defendant,  Armstrong,  does  not  necessarily  render  said  note  invalid  against 
said  indorser,  in  plaintiff's  hands." 

At  the  request  of  defendant  the  court  gave  the  following  instructions:  "(1^ 
If  the  jury  believe  that  tlie  appearance  of  the  note  at  the  time  it  was  offerea 
for  discount  to  the  plaintiff  was  of  such  a  character  that  it  would  have  put  a 
prudent  person  upon  inquiry  as  to  the  circumstances  of  the  indorsement,  then 
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it  was  the  duty  of  the  plaintiff  to  have  informed  itself  as  to  the  facts  attend- 
ing such  indoi-sement,  and  failure  to  make  such  inquiry  was  negligence  on  the 
part  of  plaintiff.  (2)  The  court  instructs  the  jury  that,  if  they  believe  from 
the  evidence  that  after  the  defendant  indorsed  the  note  sued  on,  the  words 
*  with  interest  at  ten  per  cent,  after  maturity '  were  inserted  upon  the  face  of 
the  note,  without  the  knowledge,  consent,  or  authority[of  the  defendant,  then 
there  can  be  no  recovery  in  this  action,  and  the  jury  will  find  for  the  defend- 
ant." 

The  court,  of  its  own  motion,  gave  the  following  instruction:  '*The  court 
instructs  the  jury,  if  they  find  for  plaintiff,  to  state  in  their  verdict  the 
amount  the  jury  find  to  be  due,  up  to  date  of  the  verdict,  including  interest. " 

The  jury  rendered  a  verdict  for  plaintiff,  October  31, 1884,  for  $8,818.35. 

At  the  outset  it  may  be  well  to  premise  that  the  case,  although  the  same 
as  that  in  62  Mo.  70,  st^pra,  yet  it  is  now  before  us  on  pleadings  and  evidence 
other  and  different  from  those  when  here  before.  The  petition  and  answer, 
as  we  have  seen,  were  both  amended  in  the  progress  of  the  retrial.  When 
the  case  was  here  before,  it  also  appears  that  the  original  note  was  before  the 
court  and  a  fac-simile  of  its  exact  form  and  appearance  is  preserved  in  the 
opinion  in  that  case.  Now,  we  have  not  the  benefit  of  the  presence  and  in- 
spection of  the  original  note;  nor  is  any  fac-simile  of  its  exact  form  and  st^p- 
pearance  in  any  way  preserved  in  this  record. .  There  is  nothing  in  the  tran- 
script now  before  us,  as  to  the  form  and  appearance  of  the  note,  beyond  a 
simple  copy  thereof,  in  writing,  which  falls  to  show  or  even  intimate  the  ex- 
istence of  any  of  its  peculiarities,  if  such  it  has,  as  to  printing  and  writing, 
or  as  to  position  occupied  by  the  ''interest  clause"  with  reference  to  the  blank 
space  at  the  end  of  the  printed  form,  and  the  signatures  of  the  maker  thereof. 
This  is  manifest  by  simple  reference  to  the  form  and  appearance  of  the  note 
heretofore  copied  in  the  statement  herein.  But  concede  that  we  may,  from 
remarks  of  counsel  made  at  the  argument,  accept  the  fac-simile  as  shown  in 
62  Mo.  in  lieu  of  the  original,  still  the  evidence  in  other  particulars  is  not 
the  same  in  both  cases,  nor  is  the  case  brought  before  us  in  the  manner  as 
when  here  before. 

As  to  the  first  question  presented  by  this  record,  as  hereinbefore  stated,  we 
are  of  opinion  that  under  numerous  decisions  of  thiis  conrt,  it  must  be  answered 
in  the  affirmative.  While  those  authorities  hold  that  a  judgment  setting 
aside  a  verdict,  and  granting  a  new  trial,  is  not  a  final  judgment,  and  will 
not,  therefore,  support  an  appeal  or  writ  of  error,  still  they  all,  in  effect,  hold 
that,  when  the  trial  court  improperly  grants  a  new  trial,  the  party  complain- 
ing may  avail  himself  of  the  error  by  tendering  his  bill  of  exceptions,  and 
abandoning  the  case  at  that  point,  and  that,  when  a  final  judgment  is  there- 
afterwards  rendered  in  said  cause,  he  may  then,  by  excepting  thereto,  take 
and  support  an  appeal,  find  in  this  way  secure  a  review  of  errors  committed, 
if  any,  in  setting  aside  said  verdict  and  granting  said  hew  trial.  These  aa- 
thorities  also  hold  that,  if  such  a  party  participates  in  the  new  trial  awarded, 
he  will  not  afterwards  be  heard  to  complain  of  the  errors  committed  in  the 
first  trial.  Hill  v.  Wilkins,  4  Mo.  87,  88;  David  v.  Baf^is,  8  Mo.  56,  58; 
Martin  v.  Henley,  13  Mo.  312,  813;  Bowie  v.  Kansas  City,  51  Mo.  459^  Gil- 
strap  V.  Felts,  50  Mo.  431. 

A  proper  construction  of  the  record  now  before  us  will  show,  we  think, 
that  that,  in  substance,  is  precisely  what  the  plaintiff  did  in  the  case  at  bar. 
It  thereupon  excepted  to  said  rulings,  filed  its  declination  to  retry  the  case, 
or  to  proceed  fnrther  therein,  and  asked  the  court  to  enter  up  instanter  such 
final  judgment  as  it  might  see  fit,  so  that  it  might  be  able  to  file  its  bill  of 
exceptions  and  t^ike  its  appeal;  whereupon  the  court  ordered  the  cause  dis- 
missed for  want  of  prosecution,  to  which  the  plaintiff  also  excepted;  that  is, 
to  the  dismissal  of  the  cause,  which,  to  all  intents  and  purposes,  is  a  final 
judgment  or  disposition  of  the  case,  from  which  the  plaintiff,  under  authopi- 
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ties  cited,  might  and  did  appeal.  Under  the  circumstances,  it  cannot  fairly 
be  urged  that  plaintiff's  declination  to  further  prosecute  the  suit  was^in  any 
just  sense  voluntary  and  unnecessary.  At  most,  it  may  have  been  voluntary 
as  to  the  time  at  which  such  final  judgment  as  the  court  might  see  fit  to  ren- 
der should  be  entered  up,  but  not  voluntary  as  to  the  result  of  such  rulings 
which  the  court  must  necessarily  render  when  the  cause  should  be  reached 
in  due  course  of  its  business.  But,  even  if  that  were  so,  the  plaintiff  had  the 
authority  of  this  court  for  so  doing,  in  the  case  of  Gihtrap  v.  Felts,  50  Mo. 
431,  where  the  plaintiff  had  judgment,  which,  on  motion  of  defendant,  was 
arrested,  and  it  was  said:  "When  the  judgment  was  arrested,  and  a  new  trial 
ordered,  the  plaintiff  should  have  refused  to  proceed  further,  and  should  have 
demanded  final  judgment  against  him  to  enable  him  to  bring  up  the  case." 

The  second  question,  however,  is  one  of  greater  difficulty;  that  is,  did  the 
court  err  in  setting  aside  the  verdict  and  granting  the  new  trial  complained 
of?  The  plaintiff,  being  appellant,  has  the  burden  of  showing  that  the  trial 
court  erred  in  its  said  rulings.  The  motion  for  setting  aside  said  verdict,  and 
granting  said  new  trial,  assigns  several  grounds  of  error.  The  plaintiff  in- 
sists that  none  of  these  grounds  are  well  taken.  One  ground  of  error,  as  we 
have  seen,  was  that  the  instruction  given  for  plaintiff  submitted  an  issue  not 
made  by  the  pleadings;  another  was  that  the  instruction  given  were  inconsist- 
ent and  contradictory;  another,  that  the  verdict  was  unsupported  by  the  evi- 
dence, and  in  direct  conflict  with  it;  another,  that  the  verdict  was  contrary  to 
the  law  and  the  evidence;  and  another,  that  upon  the  whole  evidence  the 
verdict  should  have  been  for  the  defendant.  If  any  of  these  objections  are 
well  taken,  the  plaintiff  must  fail,  and  in  that  event  the  judgment  appealed 
from  affirmed.  The  issue  tendered  by  the  pleadings,  as  we  have  seen,  was 
whether  the  note  sued  on,  as  described  in  the  petition  and  offered  in  etidence, 
was  indorsed  by  defendant.  The  issue  submitted  by  the  instruction  is,  con- 
ceding that  the  ^'interest  clause"  was  inserted  after  the  indorsement  by  de- 
fendant, or  which,  in  effect,  is  the  same  thing,  that  said  note  was  not  indorsed 
by  dafendant,  still,  if  the  jury  believe  the  fiu^  hypothetically  stated  in  said 
instruction,  tlien  they  may  find  for  plaintiff.  If  we  concede  that  the  grounds 
upon  which  the  plaintiff's  right  of  recovery  is  placed  in  the  instruction  is  dif- 
ferent and  distinct  from  that  upon  which  it  is  placed  by  the  pleading,  it  must 
still  be  held  that  defendant  in  this  instance  will  not  be  heard  to  complain,  since 
he  committed  a  like  error  by  submitting,  on  his  part,  the  converse  or  opposite 
of  the  fact  so  hypothetically  stated  in  plaintiff's  instruction.  Having  thereby 
adopted  the  same  theory,  gone  to  trial  thereon  and  lost,  he  will  not,  under  the 
authorities,  afterwards  be  heard  to  complain.  Cratohfteld  v.  8U  Louis,  K. 
C.  &  N.  Ry.  Co.,  64  Mo.  255;  Davis  v.  Brown,  67  Mo,  313;  McQonigle  v. 
Dougherty,  71  Mo.  259. 

While  this  is  so,  the  objection  that  the  verdict  is  unsupported  by  the  evi- 
dence, or  against  the  weight  of  evidence,  even  on  that  theory,  is  still  open 
to  the  defendant.  It  must  also  be  remembered  that,  while  appellate  courts 
may  not  and  will  not  review  the  action  of  trial  courts  in  granting  or  refusing 
new  trials  (when  there  is  any  evidence  to  support  it)  on  the  ground  that  the 
verdict  is  contrary  to  the  weight  of  evidence,  no  such  rule  applies  to  the  trial 
courts  in  that  regard.  On  the  contrary,  it  has  been  repeatedly  held  that  the 
trial  court  may,  and  when  it  appeara  that  the  verdict  is  unsupported  by  the 
evidence,  or  the  weight  of  evidence,  or  that  injustice  has  been  done,  it  is 
its  duty  to,  interfere,  and  set  the  same  aside,  and  grant  a  new  trial,  on  that 
account.  It  has  also  been  further  held  "that  the  granting  or  refusing  of  new 
trials  on  the  ground  that  the  verdict  is  against  tlie  weight  of  evidence  rests 
peculiarly  with  the  judge  presiding  at  the  trial,  and  that  his  discretion  in  this 
particular  will  rarely  be  interfered  with  unless  it  plainly  appears  that  injustice 
has  been  done,  or  that  it  has  been  unsoundly  or  arbitrarily  exercised."  In 
the  ca^e  of  McKay  v.  Underwood,  47  Mo.  187,  it  was  said  that  */the  granting 

gitized  by  V, 


726  SdlTTHWESTEBN  BKPOBTEB.  [Mo. 

of  a  new  trial  for  the  reason  that  the  verdict  is  againstthe  weight  of  evidence 
rests  peculiarly  with  the  Jndge  presiding  at  the  trial.  **  In  the  case  of  Me- 
Donough  y.  Nicholson,  46  Mo.  86,  it  is  said  that  *Mt  has  always  been  the  set- 
tled law  in  this  state  that  an  order  granting  a  new  trial  is  a  matter  mainly 
resting  in  the  discretion  of  the  judge  presiding  at  the  trial."  In  the  case  of 
Bidemiller  y.  Kump,  61  Mo.  842,  it  is  said:  "No  general  rale  can  be  estab- 
lished which  will  be  applicable  to  all  cases  where  motions  are  made  to  set 
aside  judgments  and  grant  new  trials.  The  questions  presented  in  such  mo- 
tions are  so  variant  that  each  case  must  necessarily  depend,  to  a  great  extent, 
upon  its  own  particular  facts,  and  is  generally  addressed  to  the  discretion  of 
the  court  that  hears  the  same.  It  may  be  said  that  where  the  trial  court  re- 
fuses to  grant  a  new  trial,  or  te  vacate  a  judgment  previously  rendered,  this 
court  would  scarcely  ever  interfere  with  the  discretion  of  a  trial  court,  unless 
it  plainly  appears  that  injustice  has  been  done,  and  that  the  discretion  of  the 
court  had  been  exercised  in  an  arbitrary  manner."  In  Cook  v.  8t,  Louis  <& 
K.  Ry.  Co.,  56  Mo.  384,  it  is  said:  "The  granting  of  new  trials  because  of  ev- 
idence subsequently  discovered  rests  for  the  most  part  with  the  trial  court; 
and  any  doubt  as  to  whether  the  discretion  vested  in  this  regard  -in  that  tri- 
bunal has  been  soundly  exercised  is  to  be  resolved  in  favor  of  its  rulings.  It 
is  only  in  a  case  entirely  free  from  any  element  of  uncertainty  as  to  the  im- 
propriety of  such  rulings  that  appellate  courts  feel  themselves  called  upon  to 
interfere. "  In  the  case  of  Reid  v.  Piedmont  <AA.  Life  Ins.  Co.,  58  Mo.,  on  re- 
hearing, at  pages  429  and  430,  this  court  uses  this  language:  ''Defendant  has 
filed  its  motion  for  a  rehearing  in  this  case  on  the  ground  that  the  verdict  of 
the  jury  was  unsupported  by  the  evidence,  and  in  direct  conflict  with  it. ,  It 
is  needless  to  repeat  what  has  been  so  often  said,  that  this  court  will  not  un- 
dertake to  weigh  the  evidence.  Such  a  course  would  be  entirely  inappropriate 
in  an  appellate  bibunal.  The  opportunity  for  judging  of  the  credibility  of 
witness  is  entirely  denied  us.  Hence,  where  there  is  any  evidence  to  support 
the  verdict,  we  cannot  interfere.  ♦  ♦  ♦  But,  in  this  connection,  it  is 
well  enough  to  make  another  remark.  Ck>n8tant  complaints  are  reaching  us 
that  in  some  of  the  circuits  the  rule  adopted  here  is  followed,  and  that  the 
judges  consider  themselves  bound  thereby.  But  this  is  founded  in  an  entire 
misapprehension.  The  trial  courts  have  opportunities  which  we  have  not. 
In  witnessing  and  presiding  over  the  trial,  they  are  put  in  possession  of  facts 
which  we  cannot  possibly  attain.  *  *  *  All  these  considerations  render 
it  peculiarly  proper  that  the  question  of  granting  new  trials  on  account  of 
the  verdict  being  against  the  weight  of  testimony  should  be  exclusively  exer- 
cised by  the  court  trying  the  cause;  and  where  the  trial  court  is  of  the  opin- 
ion that  the  verdict  is  not  supported  by  the  evidence,  or  is  against  the  weight 
of  evidence,  it  should  never  hesitate  in  exercising  the  power,  and  giving  the 
aggrieved  party  a  new  trial."  The  law  is  well  settled,  also,  that,  if  the  trial 
court  decides  the  question  before  it  correctly,  its  judgment  will  not  be  dis- 
turbed although  it  may  have  assigned  the  wrong  reason. 

In  the  case  at  bar  it  appears  that  the  trial  court  set  aside  the  verdict,  and 
granted  the  new  trial,  mainly  upon  a  question  of  pleading  and  instruction 
combined.  It  seems  to  have  thought  there  had  been  a  double  error;  one  in 
submitting  by  instruction  an  issue  not  based  upon  the  pleadings,  and  one  in 
the  matter  of  pleading  itself.  It  seems  to  have  held  that  correct  pleading  re- 
quired that  the  defendant  should  have  admitted  the  signing,  and  alleged  the 
alteration,  without  his  knowledge  or  consent,  and  that  the  reply  should  have 
either  denied  the  alteration  or  admitted  it,  and  set  forth  the  averments  show- 
ing that  the  plaintiff  acquired  the  note  without  notice  of  the  change,  and  that 
defendant  had  negligently  signed  the  note  in  such  condition  as  to  permit  a 
deception  to  be  practiced  upon  plaintiff.  We  are  not  entirely  satisfied  with 
this  view  of  the  trial  court.  It  is  perfectly  manifest  from  this  entire  record 
that  the  true  grounds  upon  which  the  plaintiff  relied  for  a  recovery  against 
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the  defendant  was  not  upon  the  fact,  charged  in  its  amended  petition,  that  de- 
fendant had  in  fact  indorsed  the  note  in  suit,  hut  upon  the  f^tcts  indicated  in 
the  instruction  asked  and  given  at  its  request.  It  is  also  perfectly  manifest 
from  the  entire  record,  and  the  history  of  tliis  case,  that  the  plaintiff,  when  it 
filed  the  amended  petition  on  Which  the  case  was  tried,  knew  perfectly  well 
what  the  facts  were,  (the  case  having  been  tried  once  before,)  and  the  grounds 
upon  which  it  would  oe  compelled  to  rely  for  a  recovery  in  the  case.  If  that 
be  so, — and  of  this  we  have  no  question, — good  pleading,  we  are  inclined  to 
think,  would  have  required  of  it,  in  amending  its  petition,  to  have  stated  the 
facts  truly  as  it  understood  them  and  expected  to  prove  them.  Our  practice 
act  requires  that  the  petition,  after  stating  formal  matters,  should  contain  *'a 
plain  and  concise  statement  of  the  facts  constituting  a  cause  of  action  with- 
out unnecessary  repetition."  This  requirement  of  the  statute,  (section  3511, 
Rev.  St.  1879,)  if  complied  with,  would  render  it  an  easy  matter  in  drawing 
instructions  to  state  hypothetically  the  facts  necessary  to  a  recovery,  and  thus, 
avoid  the  danger  of  a  departure  from  the  issues  tendered  in  the  pleading. 

In  the  matter  of  instructions  the  motion  for  a  new  trial  also  charged  that 
the  instructions  given  were  inconsistent  and  incompatible  with  each  other* 
It  is,  to  say  the  least  of  it,  difficult  to  see  how  the  second  instruction  given 
for  defendant  can  be  reconciled  with  that  given  for  the  plaintiff.  Under  the 
evidence  the  proof  is  uncontradicted  that  the  "interest  clause"  was  inserted 
in  the  note  after  defendant's  indorsement,  and  without  his  knowledge  or  con- 
sent; and,  if  so,  the  jury  are  told  by  second  instruction  for  defendant  that 
they  will  find  for  defendant:  and  yet  plaintiff's  instruction,  while  conceding 
that  defendant  did  not  indorae  the  note  sued  on,  authorizes  a  finding  against 
him  if  the  Jury  believe  another  state  of  facts.  How  can  this  be?  If  they  be- 
lieve one  state  of  facts,  of  which,  under  the  evidence,  there  is  no  question^ 
they  are  required  to  find  for  defendant.  How,  then,  can  they  at  the  same  time 
find  against  him  under  the  facts  hypothetically  stated  in  plaintiff's  instruction, 
which  itself  concedes  that  defendant  did  not  indorse  the  note  sued  on.  From 
,  all  which  it  does  not  clearly  appear,  and  we>  as  an  appellate  court,  do  not  feel 
authorized  under  all  the  circumstances,  including  the  questionable,  if  not  sus- 
picious, appearance  of  the  original  note  itself,  (which  as  we  have  seen  was 
before  the  trial  judge,)  to  say  that  the  discretion  which,  to  a  large  extent* 
under  aU  the  authorities,  is  conceded  rightfully  to  belong  to  the  trial  courts 
in  such  matters,  has  been  arbitrarily  or  unsoundly  exercised  in  this  instance 
in  setting  aside  the  verdict  and  granting  the  new  trial  complained  of. 

The  language  quoted  from  Cook  v.  8t,  Louis  dk  K,  Ry,  Co.,  supra,  is  pecul- 
iarly applicable  to  the  case  at  bar. 

This  leads  to  an  affirmance  of  the  judgment;  and  it  is  accordingly  so  orw 
dered. 

(All  concur;  Sherwood,  J.,  specially.) 


Booker,  Adm'r,  etc.,  v,  Armstrong,  Adm'r  d.  6.  n.,  etc. 
(Sugfreme  Oovrt  of  Mistouri,    Juue  20, 18S7.) 

EXECUTOB— NXOLIOXKCK  IN  CaBB  OF  ESTATB. 

Among  the  araets  which  came  to  the  hands  of  B.,  sole  exeoator  of  Q.,  was  a  note 
secured  by  deed  of  trust.  B.  qualified  in  1867.  and  at  that  date,  and  for  5  years 
thereafter,  the  land  conveyed  by  the  deed  of  trust  was  worth  the  fhll  amount  of  the 
note,  but  it  then  depreciated  50  per  cent.  B.  paid  taxes  on  the  land  for  several 
years,  but  took  no  steps  to  foreclose,  and  suffered  the  bar  of  the  statute  of  limita- 
tions to  fall  as  to  the  note.  The  maker  of  the  note  was  insolvent  at  the  time  B.  filed 
his  inventory,  and  continued  so.  During  the  whole  period  the  land  was  not  in  the 
actual  occupancy  of  any  one.  Held,  in  an  accounting  between  the  administrator 
of  B.  and  the  administrator  de  bonis  rum,  etc..  of  G.,  under  Rev.  St.  Mo.  1879,  §  48, 
providing,  in  effect,  that,  upon  the  death  of  a  sole  executor,  unadministered  assets 
pass  to  his  successor,  and  not  to  his  personal  representatives,  (1)  that^B.  w|ub  negli* 
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gent  in  failing  to  foreclose,  and  that  bis  estate  should  account  to  the  estate  of  Q. 
for  the  loss  that  it  had  sustained  by  reason  of  the  depreciation  of  the  land;  (2)  that 
he  should  not  be  allowed  credit  for  the  taxes  paid  on  the  land,  because,  if  he  had 
done  his  duty,  and  foreclosed  the  mortgage,  It  would  not  have  been  necessary  to 
pay  the  taxes;  and  (3)  that  his  estate  could  not  be  held  accountable  for  the  whole 
of  the  note  by  reason  of  the  fact  that  his  delay  had  not,  under  the  law  of  Missouri, 
barred  the  right  to  sell  under  the  deed  of  trust. 

2.  Same— Compensation. 

An  executor  who  has  been  allowed  the  regular  commissions,  and  a  fair  compen- 
sation for  leasing  prox>erty  of  the  estate  and  similar  work,  is  not  entitled  to  a  p»> 
dinn  for  general  services. 

S.  Same— Accounting— Will  Contest^— Coaro. 

Where  there  is  a  content  over  the  will,  the  executor  should  not  be  charged  inter- 
est on  monies  retained  by  him  to  meet  the  expenses  of  the  contest,  when  the  amount 
so  retained  is  reasonable  and  proper. 

4.  Same— Accounting — Advancements  by  Executor.  ' 

When,  by  excluding  from  the  executor's  credits  other  unwarranted  credits,  it  ap- 
pears that  there  was  no  necessity  for  the  executor's  advancing  money  to  the  estate, 
he  will  not  be  allowed  interest  on  the  amount  so  advanced. 

Appeal  from  circuit  court,  Marion  county. 

W,  F.  Harrison  and  W,  M,  BotUvxire,  for  Booker,  appellant.  G,  P.  8tnmg 
and  Edw.  McCahe,  for  Armstrong,  respondent. 

Black,  J.  Jacob  E.  Grove  died  testate  in  1867,  and  William  Booker  qual- 
ified as  executor  in  October  of  tliat  year,  and  continued  to  act  as  the  executor 
of  the  Grove  wili  until  his  death,  in  1878»  a  period  of  10  years  and  some 
months.  During  all  this  time  there  was  a  suit  pending  in  the  courts  in  which 
the  validity  of  the  will  was  contested.  Samuel  F.  Booker  too'k  out  letters  of 
administration  on  the  estate  of  William  Booker,  in  April,  1878,  and  at  the  same 
time  R.  I^enan  was  appointed  administrator  of  the  Grove  estate  pending  the 
will  contest.  On  the  fifteenth  of  July,  1879,  Samuel  F.  Booker,  as  administra- 
tor of  William  Booker,  filed  in  the  probate  court  of  Marion  county  a  settle- 
ment of  the  Grove  estate.  From  the  judgment  of  the  probate  court  an  ap-, 
I)eal  was  prosecuted  to  the  circuit  court,  where,  upon  a  trial  anew,  there  was 
a  judgment  in  favor  of  the  Grove  estate  for  $7,732.10,  and  Booker  appealed 
to  this  court.  While  this  suit  was  pending  in  the  circuit  court,  Lakenan  died, 
and  the  defendant  Armstrong  was  appointed  in  his  place.  The  settlement 
filed  in  the  probate  court  by  Samuel  F.  Booker,  as  administrator  of  William 
Booker,  is  a  copy  of  the  eleventh  annual  settlement  made  by  the  late  execu* 
tor.    Attached  to  this  is  a  recapitulation. 

The  annual  settlements  are  accounts  current  of  money  received  and  paid 
out,  and  they  show  the  total  receipts  to  have  been  $41,514.24.  The  disburse- 
ments amount  to  the  aggregate  sum  of  $52,640.60  leaving  a  balance  of  $11,- 
126.36  due  to  the  executor.  The  recapitulation,  on  the  one  hand,  charges  the 
executor  with  all  the  notes  and  accounts  included  in  the  inventory,  and  on  the 
other  hand  credits  the  executor  with  worthless  notes,  and  other  evidences  of 
indebtedness,  turned  over  to  Lakenan.  Among  the  notes  thus  turned  over  is 
one  known  as  the  Pogue  note.  The  debits  of  this  exhibit  amount  to  $66,- 
813.47,  and  the  credits  to  $77,439.88;  thus  again  showing  a  balance  due  exec- 
utor of  $11,126.36. 

1.  The  executor  in  his  second  annual  settlement  took  a  credit  for  services 
from  October,  1867,  to  October,  1868,  $900.  A  like  credit,  differing  in  amount, 
is  found  in  each  subsequent  settlement,— in  all,  $8,699.  These  items  are 
brought  into  the  final  settlement.  These  charges  are  generally  made  as  for 
services,  at  three  dollars  per  day.  The  executor  is  entitled  to  the  commissions 
of  5  per  cent,  on  disbursements  allowed  by  statute,  but  there  is  no  authority 
in  law  for  the  per  diem  charges.  The  bare  statement  of  the  claim  condemns 
it.  The  executor  received  fair  allowances  for  leasing  propeiliy,  and  such  like 
services,  which  are  not  controverted  here;  and  it  is,  perhaps,  en^g^  to  say 
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that  these  credits  for  per  diem  services  were  not  urged  here  in  the  oral  arga- 
ment,  and  they  will  be  disallowed,  as  they  were  by  the  circuit  court. 

2.  The  item  of  $950,  for  which  a  credit  is  claimed  as  interest  on  moneys 
4idvanced  for  the  estate,  appears  in  the  settlement  of  1877.  Excluding  from 
the  executor's  credits  the  unwarranted  credits  before  mentioned,  it  then  ap- 
pears there  was  no  necessity  for  advancing  money  to  the  estate.  It  had 
enough  of  its  own  in  the  hands  of  the  executor  for  all  proper  disbursement 
required  to  be  made.    It  follows  that  this  claimed  credit  must  be  excluded. 

S.  The  next  question  arises  over  the  Pogue  note,  and  taxes  paid  on  the  Ward- 
law  land,  for  which  a  credit  is  claimed.  The  executor  inventoried  a  note  dated 
March  1, 1865,  made  by  George  B.  Pogue,  for  $4,113,  due  in  one  year,  with  10 
per  cent,  interest,  and  payaUe  to  Mr.  Grove,  tlie  deceased.  A  credit  placed 
on  the  note  on  August  9, 1867,  shows  that  the  interest  had  been  paid  to  April 
20, 1867.  The  note  was  secured  by  a  deed  of  trust  of  even  date,  made  by 
Pogue  and  wife  and  H.  H.  Wardlaw  and  wife,  upon  50  acres  of  land  known  as 
"Wardlaw's  addition  to  the  city  of  Hannibal."  This  deed  of  trust  was  re- 
'Oorded  in  December*  1867.  From  1867  to  1872  this  land  is  shown  to  have 
been  worth  from  100  to  125  dollars  per  acre,  but  after  that  it  was  of  no  greater 
value  than  40  or  50  dollars  per  acre. '  At  the  date  of  the  inventory  Pogue  was, 
:and  ever  since  has  been,  insolvent.  Neither  Wardlaw  nor  his  heirs  have  ever 
made  any  claim  to  the  land.  In  1871  the  late  executor  took  some  steps  to 
prevent  persons  from  trespassing  upon  it,  but  the  land  was  not  in  the  actual 
•occupancy  of  any  one.  From  and  after  November,  1875,  but  not  before,  the 
executor  paid  taxes  on  the  land,  in  aU  amounting  to  $2,415.63.  He  never 
foreclosed,  or  made  any  effort  to  foreclose,  the  deed  of  trust.  On  August  1, 
1878,  which  was  before  this  final  settlement  was  presented  to  the  probate 
court,  Samuel  F.  Booker,  as  administrator  of  the  estate  of  the  late  executor, 
turned  over  to  Lakenan,  administrator  of  the  Grove  estate,  certain  notes,  in- 
cluding the  Pogue  note  and  Wardlaw's  deed  of  trust.  Lakenan  i-eceipted  for 
them  as  "wortliless  or  in  litigation,''  and  subsequently,  and  in  December, 
1881,  tendered  the  note  and  deed  of  trust  back  to  Booker,  but  he  refused  to 
^urcept  them.  It  will  be  seen  that  the  executor  allowed  the  note  to  become 
ibarred  by  the  10-year  statute  of  limitations  relating  to  personal  actions.  But 
the  Grove  estate  could  not  have  suffered  any  loss  by  reason  of  the  failure  of 
the  executor  to  prosecute  a  personal  action  against  Pogue,  for  he  was  and  still 
is  insolvent.  In  some  states  it  is  held  that  when  the  note  is  barred  the  mort- 
age lien  is  barred.  2  Jones,  Mortg.  §  1207.  The  same  author,  however, 
says,  at  section  1204,  that  "the  fact  that  a  debt  secured  by  a  mortgage  is 
barred  by  a  statute  of  limitations  does  not  necessarily,  or  as  a  general  rule, 
•extinguish  the  mortgage  security,  or  prevent  the  maintaining  of  an  action 
to  enforce  it. "  Many  authorities  are  cit-ed  by  counsel  for  appellant  in  the 
supplemental  brief  in  support  of  this  doctrine,  but  they  need  not  be  specially 
mentioned.  It  has  been  held  in  this  state  that  though  the  note  or  bond,  se- 
cured by  a  mortgage  or  deed  of  trust,  may  be  barred,  so  that  no  action  can  be 
maintained  thereon,  yet  the  mortgage  may  be  enforced  by  foreclosure  or  a  sale 
under  the  deed  of  trust.  Chouteau  v.  Burlando,  20  Mo.  488;  Cape  Girardeau 
V.  Harbison,  58  Mo.  90;  Wood  v.  Augustine,  61  Mo.  46;  Lewis  v.  Sehwenn, 
2  S.  W.  Rep.  391.  In  the  cause  last  cited  it  is  held  that,  to  bar  a  foreclosure 
under  a  deed  of  trust  or  mortgage,  it  must  appear  that  there  hns  been  10  years' 
possession  of  the  property  adverse  to  the  mortgagee.  In  this  case  there  has 
heen  no  such  possession,  and  the  deed  of  trust  wasf  available  to  the  estate  for 
what  the  land  was  worth,  tliough  the  debt  was  barred  by  the  statute  of  lim- 
itations. 

The  law  holds  an  executor  or  administrator  responsible  for  the  want  of  due 
care  in  protecting  the  property  of  the  estate  from  theft  or  loss,  and  the  meas- 
ure  of  the  care  and  skill  which  they  are  required  to  use  is  that  which  a  pru- 
dent man  exercises  in  the  direction  of  his  own  affairs.    State  v,  Meagher,  44 
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Mo.  357;  Foster  v.  DanU,  46  Mo.  268;  Fudge  v.  Dum,  51  Mo.  264.  So  aiib. 
administrator  or  executor  is  responsible  for  loss  by  the  insolvency  of  the  debtor - 
to  an  estate  when  he  has  failed  to  exercise  the  same  care  that  a  prudent  man 
would  exercise  in  the  conduct  of  his  own  affairs.  3  Williams,  Ex'i-s,  (Amer- 
notes  by  Perkins,)  top  page  1910,  and  notes.  There  can  be  no  doubt  but  the 
executor  must  use  all  reasonable  diligence  in  collecting  the  assets  of  the  estate ;> 
and  the  burden  of  proof  is  upon  him  to  show  that  the  debt  due  the  estate  could 
not  have  been  collected  by  the  exercise  of  proper  diligence.  Williame  v.  Pet— 
ticrew,  62  Mo.  471, 

It  appears  that  Pogue,  who  was  engaged  in  the  tobacco  business,  was  pros- 
ecuted by  the  United  States  in  1864  or  1865,  and  sentenced  to  imprisonment 
for  six  months,  and  there  is  evidence  that  it  was  the  impression  in  the  com- 
munity that  the  government  had  some  claim  or  lien  on  the  land.  It  may  be- 
that  such  was  the  fact,  and  for  that  reason  the  executor  would  be  justified  in- 
not  making  a  sale  of  the  laud;  but  no  certain  proof  is  made  that  the  govern- 
ment had,  or  claimed  to  have,  any  lien  on  the  property,  and  we  cannot  accept 
the  evidence  of  such  a  rumor  as  proof  of  the  fact.  For  five  years  the  proof. 
is,  the  land  was  of  the  value  of  the  debt,  and  it  was  great  negligence  on  the- 
part  of  the  executor  not  to  foreclose  the  deed  of  trust  during  that  time. 
Thereafter  the  security  became  reduced  in  value  at  least  50  per  cent.  Had. 
there  been  a  total  loss  of  the  security,  there  can  be  no  doubt  but  the  estate  of 
William  Booker  should  be  charged  with  the  amount  of  the  rent,  and  also  the 
taxes  paid  on  the  land,  and  that,  too,  even  in  this  proceedmg.  But  there 
was  not  a  total  loss,  and  it  is  not  a  final  settlement  of  the  Grove  estate.  It  is- 
a  settlement  under  section  48,  Bev.  St.  1879,  which,  in  substance,  provides* 
that,  if  any  executor  or  administrator  die,  his  legal  representatives  shall  ac- 
count for,  pay,  and  deliver  to  liis  successor  all  money,  real  and  personal  prop- 
erty of  every  kind,  and  all  rights,  credits,  deeds,  evidences  of  debt  of  the  de- 
ceased, at  such  times  and  in  such  manner  as  the  court  shall  order,  on  final  set- 
tlement with  such  representatives,  to  be  made  on  motion  of  the  successor.  In 
view  of  this  and  other  provisions  of  our  administration  law,  it  has  been  con- 
stantly held  that  on  the  death  of  an  executor  the  property  of  the  estate  re- 
maining in  his  hands  does  not  go  to  his  representatives,  but  goes  to  the  ad- 
ministrator de  bonis  nan,  State  v.  Htmter,  15  Mo.  490;  State  v.  DiUle,  45- 
Mo.  269;  Scott  v.  Cretos,  72  Mo.  261;  StaU  v.  Heinrichs,  82  Mo.  544. 

Mr.  Lakenan  occupies  the  position  of  an  administrator  de  bonis  non  here^. 
at  least  so  far  as  this  settlement  is  concerned.  It  is  said  there  was  an  order 
of  the  probate  court  on  Samuel  F.  Booker,  adipinistiator  of  the  late  executor^ 
to  turn  over  the  assets  to  Lakenan.  made  in  August,  1878;  but  if  any  sucb 
order  was  made  it  is  not  preserved  in  this  record,  and  therefore  not  before  us^ 
It  does  appear  that  on  the  first  of  August,  1878,  Samuel  F.  Booker,  as  admin- 
istrator of  William  Booker,  turned  over  to  Lakenan  a  long  list  of  notes,  ac- 
counts, and  stocks,  amcmg  which  were  this  note  and  deed  of  trust.  It  wa» 
not  until  December,  1881,  that  Lakenan  tendered  them  back,  a  period  of  over 
three  years.  It  may  be  that  circumstances  will  arise  where  the  estate  of  a^ 
deceased  executor  or  administrator  should  be  charged  with  the  full  amount  of 
a  note,  as  other  evidence  of  indebtedness,  because  of  depreciation  in  value  of 
the  security  by  his  negligence,  though  there  is  not  a  total  loss.  Here  the  note 
at  all  times,  as  a  personal  demand,  was  worthless.  The  note  had  a  value  to- 
the  extent  of  the  market  value  of  the  land  when  it  was  turned  over  to  the 
administrator  de  bonis  non.  He  retained  it  for  a  period  of  three  years  and 
over,  during  which  time  the  land  might  have  been  sold  by  a  simple  sale  made 
by  the  trustee.  In  view  of  all  this,  and  the  principle  of  law  before  stated,, 
we  are  of  the  opinion  that  the  Booker  estate  should  be  held  accountable  for 
the  depreciation  in  the  value  of  the  security,  instead  of  the  full  amount  of  the- 
note  and  interest.  The  Booker  estate  should  be  charged  with,  or  rather  have^ 
no  credit  for  the  taxes  paid  on  this  land,  for  it  should  have  been  convertedL 
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into  money  long  before  1875.  The  Booker  estate  will  therefore  stand  charged 
with  the  note  and  interest  as  stated  in  the  inventory,  |M:>31B.50.  but  no  more; 
for  we  are  not  satisfied  that  there  ever  was  a  time  when  a  sale  of  the  land 
would  have  produced  a  greater  amount.  The  estate,  instead  of  being  credited 
with  the  above  amount,  will  be  credited  with  $2,000,  the  market  value  of  the 
land  in  1878,  whea  Lakenan  received  the  note.  The  Booker  estate  is  en- 
titled to  5  per  cent,  commission  on  legal  disbursements,  which  commissions 
will  be  $1,978.90,  whereas  the  estate  is  only  credited  with  $1,096.47.  The 
difference  should  be  added  to  the  credits.  The  Booker  estate  will  thus  stand 
indebted  to  the  Grove  estate  in  the  sum  of  $2,179.34,  for  which  amount,  with 
interest  thereon  at  the  rate  of  6  per  cent,  per  annum  from  the  fifteenth  of  July, 
1879,  judgment  should  be  entered. 

4.  So  far  as  interest  on  moneys  in  the  hands  of  the  late  executor  is  con- 
cerned, it  is  sufficient  to  say  that  there  was  no  more  in  his  hands  at  any  time 
than  he  might  well  have  retained,  especially  in  view  of  the  fact  that  there  was 
a  contest  over  the  will  during  the  entire  administration. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  directions  to  the 
circuit  court  to  enter  up  a  judgment  in  conformity  herewith. 

(All  concur.) 

Block,  Receiver,  etc.,  9.  Estes,  Adm'r,  etc. 

(Supreme  Court  of  Missouri.    Jane  20,  1887.) 

CowTRiBOTioN — ^Misconduct  of  Substt. 

'  It  is  no  defense  to  the  liability  to  contribution  of  sareties  on  a  sheriff's  bond,  in 
an  action  against  them  by  their  co-surety,  who  paid  the  damages  in  full,  that  the 
breach  of  the  condition  in  the  bond  was  caused  by  the  misconduct  of  the  co-surety 
himself,  while  he  was  deputy  to  the  sheriff,  when  the  alleged  misconduct  of  the 
deputy  was  directed,  or  at  least  approved  and  ratified,  by  the  sheriff. 

Appeal  from  circuit  court,  Pike  county. 

W,  H.  Briggs,  for  Block,  respondent.  Fagg  dk  lUynolds,  for  Estes,  ap- 
pellant. 

Bay,  J.  This  action  is  brought  to  enforce  contribution  as  between  co-se- 
curities on  the  official  bond  of  one  Lonergan,  who  was  sheriff  of  Pike  county, 
Missouri,  the  said  securities  being  F.  C.  Wiseman,  assignor  of  plaintiff.  Kel- 
son B.  Griffith,  the  original  defendant,  (and  since  deces»ed,)  E.  P.  Mathews, 
and  W.  A.  Gunn.  A  judgment  was  obtained  by  W.  G.  &  A.  G.  Brockway 
against  said  sheriff  and  his  securities,  which  was  paid  off  by  said  Wiseman ;  the 
amount  of  said  judgment  so  paid  being  1(1,000.  Said  Lonergan,  the  principal 
in  said  bond,  and  also  said  Mathews,  are  insolvent,  and  the  purpose  of  the 
suit  is  to  compel  said  Griffith  to  contribute  the  sum  of  $333.33},  or  one-third 
of  the  judgment  for  $1,000  so  paid  by  said  Wiseman.  The  main  defense, 
upon  the  merits,  is  that  said  Wiseman  was  not  only  a  co-security  with  de- 
fendant upon  said  bond,  but  that  he  was  also  acting  as  adeputy-slieriff  under 
said  Lonergan,  and  that  it  was  his  wrongful  and  negligent  acts,  in  his  official 
capacity  as  such  deputy-sheriff,  that  created  the  liability  of  said  sheriff,  which 
resulted  in  said  judgment  against  the  sheriff  and  his  securities,  and  that,  un- 
der such  circumstances,  the  right  of  contribution  does  not  exist. 

It  appears  that  W.  G.  &  A.  G.  Brockway  brought  suit  by  attachment, 
which  was  levied  on  certain  property  of  J.  D.  Harrison  &  Co.,  defendants 
therein,  on  August  5,  1870,  and  thereafter,  and  on  the  tenth  day  of  the  same 
month,  certain  other  attachments  in  favor  of  several  otlier  plaintiffs  were  lev- 
ied on  the  same  property  of  said  defendants.  Judgment  was  first  obtained, 
and  the  property  subsequently  sold  under  execution,  in  these  latter  cases,  and 
purchased  by  Oarstarphen,  as  agent  for  Dyer,  who  was  attorney  for  plaintiffs  , 
therein,  for  the  sum  of  $801.85.    Said  Oarstarphen  paid  said  Wiseman  th^lC 
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costs,  amounting  to  some  870,  by  a  check  on  said  Djer,  and  also  gave  said 
Wiseman  tlie  foUowing  memorandum  in  reference  to  said  purchase: 
"$731.50.  Louisiana,  Mo.,  Dec.  i3,  1870. 

"This  is  to  certify  that  I  this  day  bought  the  safe  and  fixtures  of  the  City 
Savings  Bank  for  8801.85,  and  gave  the  sheriff  a  check  on  D.  P.  Dyer's  ac- 
count for  870.36,  leaving  due  8731.50  the  sheriff  from  D.  P.  Dyer  for  the  pro- 
ceeds of  sale,  to  be  applied  on  two  executions  in  which  Dyer  is  attorn^. 

"J.  E.  GAR8TARPHE2T,  for  D.  P.  Dyer." 

Subsequently  said  Dyer  indorsed  said  executions,  under  which  Wiseman, 
as  such  deputy-sheriff,  had  sold  the  property,  as  follows:  "Received,  Decem- 
ber 13,  1870,  of  F.  C.  Wiseman,  deputy-sheriff,  8731.50,  on  this,  and  an  exe- 
cution in  favor  of  Blum  &  Bro.,  and  against  same  defendants.*' 

It  appears  from  the  answer  of  defendant,  and  the  evidence  as  offered  at  the 
trial,  and  in  behalf  of  the  parties  plaintiff  and  defendant,  and  the  instructions 
given  in  the  case,  that  the  main  issue  and  question  in  the  cause  was  whether 
the  said  application  of  the  said  sums,  arising  from  thp  sale  of  the  property 
under  said  executions,  was  with  the  knowl^ge  and  consent  of  said  lK>ner- 
gan,  or  was  the  individual  and  personal  act  of  said  Wiseman  as  deputy-sheriff, 
and  without  the  direction,  assent,  and  knowledge  of  his  principal,  Lonergan, 
sheriff  as  aforesaid.  On  this  branch  of  the  case,  the  jury,  in  the  instruction 
given  in  behalf  of  the  plaintiff,  were  told,  among  other  things,  that  if  Wise- 
man, while  acting  in  the  capacity  of  such  deputy-sheriff,  created  the  liability 
which  led  to  said  judgment  (in  favor  of  Brockways)  by  his  own  negligent  and 
illegal  acts,  without  the  direction,  consent,  or  approval  of  the  sheriff,  Loner- 
gan,  then  there  was  no  right  to  contribution,  and  the  finding  must  be  for  the 
defendant.  The  same  rule  was  announced  in  the  instruction  given  in  de- 
fendant's behalf,  and  at  his  instance,  as  follows: 

"If  the  jury  believe,  from  the  evidence  in  the  case,  that  F.  C.  Wiseman,  as 
deputy-sheriff,  sold  the  property  at  sheriff's  sale,  which  has  been  shown  by 
the  evidence  to  have  been  seized  under  attachment  in  favor  of  W.  G.  &  A.  Q. 
Brockway,  and  against  J.  D.  Harrison  &  Co.,  and,  without  the  direction,  as- 
sent, or  knowledge  of  his  principal,  P.  F.  Lonergan,  applied  the  proceeds  of 
sale,  or  surrendered  said  property,  for  the  payment  of  other  claims  against  J. 

D.  Harrison  &  Co.,  which  were  under  the  control  of  D.  P.  Dyer,  to  one  James 

E.  Carstarphen,  then,  if  the  jury  should  so  find  the  facts  to  be,  then  pluntiff 
cannot  recover,  and  the  verdict  should  be  for  the  defendant.'' 

These  instructions  very  fully  and  fairly  submit  the  substantial  and  merito- 
rious defense  made  in  the  answer,  and  upon  this  issue  the  evidence  is  man- 
ifestly and  plainly  conflicting.  As  to  this  question  of  the  wrongful  distribu- 
tion of  the  money,  upon  the  returns  of  said  executions,  and  whether  the  same 
wap  without  the  knowledge,  consent,  or  direction  of  Lonergan,  the  follow- 
ing extracts  in  substance  from  the  testimony  will  be  sufficient  to  show  that  the 
verdict  is  supported  by  the  evidence.  Wiseman,  for  example,  testifies  that  a 
few  days  after  the  sale  he  told  Lonergan  what  he  had  done,  and  showed  the 
statement  made  out  by  Carstarphen  at  the  ti  me  of  the  sale ;  that  Lonergan  folded 
the  same  up,  and  put  it  in  his  pocket;  that  afterwards,  when  he  came  to  make 
his  returns  on  said  executions,  he  asked  Lonergan  what  return  he  should 
make,  as  he  did  not  collect  the  money,  and  that  Lonergan  told  him  to  go  to 
Dyer,  who  would  make  up  his  return  for  him.  Dyer  testifies  that  after  the 
sale  he  met  Lonergan,  and  talked  with  him  about  the  sale,  proceeds,  etc.,  and 
what  he  proposed  to  do,  and  that  Lonergan  told  him  to  see  Wiseman,  and 
have  the  indorsements  made  on  the  executions,  and  that  he  went  to  Wiseman, 
and  made  and  entered  the  receipt  and  indorsement  previously  referred  to  in 
the  said  orders  of  sale.  Lonergan  testified,  among  other  things,  in  substance, 
that  Wiseman  told  him  a  few  days  after  tlie  sale  what  he  had  done  in  regard 
to  the  sale  and  the  proceeds;  that  he  had  taken  Carstarphen's  receipt,  which 
Wiseman,  he  thinks,  showed  him  at  the  time;  and  in  his  cross-examination 
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he  says,  with  some  qualification,  but  in  effect  and  substance,  that  he  thinks 
Wiseman  showed  him  the  said  statement  taken  from  Carstarphen,  which  he 
thinks  he  read,  and  tliat  he  may  have  said  it  was  all  right. 

The  testimony  of  both  Wiseman  and  Carstarphen  sdso  tends  to  show  that 
said  Wiseman  insisted  on  having  the  money,  but  finally  waived,  at  least  for 
the  time  being,  payment  of  the  same,  upon  the  representation  that  the  ar- 
rangement would  be  satisfactory  to  said  Lonergan,  and  that  it  ought,  there- 
fore, to  satisfy  him.  So  far  as  this  distribution  of  said  proceeds  is  concerned, 
said  sheriff,  as  the  evidence  indicates,  relied  upon  Dyer,  rather  tlian  on  his 
deputy,  Wiseman.  Said  Lonergan  was  aware,  as  he  testifies,  of  the  pendency 
in  said  court  of  said  suit  on  the  part  of  said  Brock  ways  i^inst  said  Harrison  & 
Co., and  that  the  other  creditors  in  the  attachment  suits  were  contesting  the 
same.  The  evidence  was,  we  think,  for  the  Jury,  under  proper  instructions. 
As  to  the  objection  to  the  use  of  the  words,  "direction,  consent,  or  approval," 
in  said  first  instruction  for  plaintiff,  it  is  sufficient  to  say  that  the  same,  or 
equivalent,  expressions  are  used  in  said  instruction  given  for  the  defendant, 
and  at  his  instance. 

A  further  exception  was  taken  to  the  reception  in  evidence  of  the  proceed- 
ings of  the  Louisiana  court  of  common  pleas  appointing  plaintiff  receiver 
for  said  bank;  but  as  the  objection  and  exception  was  general,  and  not  spe- 
cifically stated,  it  was  properly  disregarded  by  the  court.  Primm  v.  Mahoteau, 
56  Mo.  412;  Margrave  v.  Ausmtus,  51  Mo.  561.  Generally,  the  regularity  of 
the  appointment  of  the  receiver  cannot  be  questioned  in  collateral  proceedings; 
but  the  remedy,  in  that  behalf*  is  by  motion  to  vacate  the  order.  High,  Bee 
§§  203-238. 

Finding  no  error  in  the  record  calling  for  our  interference!  we  affirm  the 
judgment;  and  it  is  so  ordered. 

(AH  concur.) 

Statb  v.  Boss. 

{Supreme  Court  of  Mistouri,    June  6,  1887.) 

1.  JUBY— DlSQUALiriCATION— NSWSPAFEBS. 

After  a  panel  of  Jurors  had  been  qualified,  defendant,  after  the  Jury  had  been 
duly  cautioned,  was,  on  motion,  allowed  48  hoixTS  to  make  his  peremptory  chal- 
lenges. On  the  day  of  the  trial,  which  occurred  four  days  thereafter,  aefendant's 
counsel  requested  a  re-examination  of  the  panel  to  asoeriain  whether  any  of  them 
had  become  disqualified  bv  having  in  the  mean  time  read  certain  newspapers  preju- 
dicial to  defendant.  JB«/a,  that  in  the  absence  of  evidence  that  the  jury  nad  disre- 
garded the  Courtis  admonition,  and  read  the  newspapers,  the  motion  was  properly 
denied,  especially  as  it  did  not  appear  that  said  newspapers  contained  anything 
pr^udicial  to  defendant 

2.  WmrBss— Goicpbtknoy--Ihfamt. 

To  sustain  an  objection  that  a  witness  for  the  state  named  Reuben  Ward  had 
been  hitherto  convicted  of  grand  larceny,  defendant  offered  the  record  of  the  con- 
viction of  one  Reuben  Bradshaw.  Said  Ward  testified  that  he  had  never  been 
known  by  the  name  of  Bradshaw.  Another  witness  testified  that  he  was  not  cer- 
tain that  Ward  ever  went  by  the  name  of  Bradshaw,  but  that  witness  had  heard 
him  called  Bradshaw  several  times.  Held  that,  on  this  evidence,  the  objection  to 
his  competency  was  properly  overruled. 

3.  EviDENCB— Testimoky  at  Fobmbr  Tbial. 

On  a  trial  for  murder,  defendant  offered  in  evidence  a  transcript  containing  the 
testimony  of  a  witness  on  a  former  trial.    Held  properly  r^eeted,  in  the  absence  of 
a  showing  that  said  witness  was  dead,  or  beyond  the  juris(Uction  of  the  court. 
4. 


The  state  may,  in  rebuttal,  read  in  evidence  the  testimony  of  defendant  given  on 
a  former  trial  for  the  same  offense. 
Homicide — Degress — Inbtbuction. 

The  evidence  of  the  state  characterized  the  crime  committed  as  murder  in  the 
first  degree,  and  that  of  the  defendant  as  murder  in  the  second  degree  or  justifiable 
homicide.    Held,  that  the  trial  court  committed  no  error  in  not  instructing  as  to  x 
any  other  gsade  of  homicide  than  murder  in  the  first  and  second  degrees.       OOQLC 
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6.  Sams— Selp-Dsfkhsv— IifviBuonoir. 

The  conrt  instmcted,  on  the  Uw  of  self-defense,  that**  if  defendant,  at  the  time  of 
the  homicide,  had  reaoonable  cause  to  apprehend  from  the  deceased,  and  did  ap- 
I'rehend,  immediate  danger  of  receiyiDg  some  serioas  injury  to  his  person  from 
deceased, "  and,  to  avoid  such  danger,  cut  and  stabbed  him,  they  should  acquit.  Held 
H  proper  instruction,  and  that  the  court  did  not  err  in  using  the  words  in  quotation 
instead  of  "danger  of  receiving  some  great  personal  injury,"  the  language  of  the 
statute;  that  at  most  it  was  only  a  verbal  change,  and  in  £ftct  in  favor  of  the 
accused. 

7.  Same. 

A  qualitication  to  said  instruction  by  the  court,  in  snbetance  that  the  law  of  self- 
defense  has  no  application  if  the  jury  believe  that  defendant  voluntarily  brought 
on  the  difficulty  and  the  attack,  held  proper. 

8.  Appeal— EvTOBNCE—OBjBcnoN  Waived. 

A  failure  to  object  to  incompetent  evidence,  when  offered,  cures  the  error  of  its 
admission. 

SasBWOoo  and  Brace,  JJ.,  dissenting. 
Appeal  from  criminal  court,  city  of  St.  Loais. 
Indictment  for  murder. 
Atty,  Qen.  Boone,  for  respondent.    S.  S.  Bass,  for  appellant. 

Norton,  G.  J.  Defendant  was  indicted  in  the  criminal  court  of  the  citj 
of  St.  Louis  at  its  May  term,  1881,  for  murder  in  the  first  degree,  in  killing 
one  (George  Ingram .  Charles  Williams  and  Oal  vin  Emerson  were  also  charged 
in  the  same  indictment  with  aiding  defendant  in  conmiitting  the  crime.  De- 
fendant, after  having  been  twice  separately  tried,  and  convicted  at  each  trial 
of  murder  in  the  fir^  degree,  the  judgment  rendered  in  each  of  those  trials 
being  reversed,  was  again,  at  the  March  term,  1885,  of  said  court,  put  upon 
his  trial,  and  convicted  of  murder  in  the  second  degree,  and  his  punishment 
assessed  at  30  years'  imprisonment  in  the  penitentiary.  From  this  judgment 
he  has  appealed,  and  the  first  error  assigned  is  the  action  of  the  court  in  re- 
fusing to  permit  defendant  to  re-examine  the  panel  of  qualified  jurors. 

It  appears  from  the  record  that,  after  a  panel  of  47  jurors  had  been  qual- 
ified on  the  nineteenth  of  March,  that,  on  defendant's  motion,  the  court  al- 
lowed him  48  hours  wherein  to  make  his  challenges,  first  duly  cautioning  the 
jury;  that  on  the  23d  said  panel  again  came  into  court,  whereupon,  and  be- 
fore the  state  had  made  its  challenges,  Mr.  Bass,  of  counsel  for  defendant, 
stated  that  since  the  examination  of  the  jury  some  remarks  in  relation  to  the 
homicide  had  appeared  in  some  newspaper,  and  requested  the  court  to  allow 
him  to  interrogate  the  jury  as  to  whether  they  had  read  the  alleged  newspa- 
per report,  and  whether  they  had  been  influenced  thereby;  whereupon  the 
court  said  to  the  counsel  that  if  he  knew,  or  had  good  reason  to  believe,  that 
the  jury  had  read  such  report,  and  would  so  state,  he  would  be  permitted  to 
examine  the  jury  in  relation  thereto,  to  which  counsel  replied  that  he  had  no 
knowledge  of  the  subject,  and  thereupon  the  court  refused  the  request.  It 
cannot  be  presumed  that  the  jury  disregarded  the  instructions  given  them  by 
the  court  when  48  hours  was  claimed  and  allowed  defendant  wherein  to  make 
his  challenges ;  and  in  the  absence  of  anything  to  show  that  they  had«  or  to 
excite  even  a  suspicion  in  the  mind  of  the  court  that  they  had,  disregarded  it 
by  reading  the  alleged  newspaper  report,  the  ruling  of  the  court  must  be  up- 
held, especially  so  as  it  did  not  appear  that  the  alleged  newspaper  report  con- 
tained anything  prejudicial  to  the  accused. 

Appellant  has  cited  the  case  of  State  v.  Collins,  86  Mo.  245,  in  support  of 
his  contention,  where  it  appears  that  four  days  had  elapsed  between  the  time 
of  impaneling  the  jury  and  the  time  when  the  peremptory  challenges  were 
made.  The  point  made  in  the  case  was  that  it  was  error  for  the  court  to  im- 
panel a  jury  on  the  sixth  of  the  month  when  the  cause  could  not  be  tried  till 
the  tenth,  inasmuch  as  the  jurors  who  might  have  been  qualified  on  the  sixth 
might  have  become  disqualified  between  the  sixth  a,]Qd  the  tenth.  In  dispos- 
ing of  this  question,  among  other  things,  it  is  said:  "We  are  of  the  opinion 
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that  the  point  is  not  well  taken,  Inasmnch  as  when  said  jurors  appeared,  on 
the  10th,  defendStnt  or  his  counsel,  if  they  had  so  desired,  could  have  exam- 
ined them  to  ascertain  the  fact  whether  they,  or  any  of  them,  had  become  dis- 
qualified by  anything  done  or  said  between  tlie  two  dates."  It  was  not  in- 
4;ended,  by  the  above-quoted  expression,  to  assert  that  a  defendant  could,  as  a 
matter  of  right, -without  making  any  showing  to  the  court  of  some  satisfac- 
tory reason  on  which  to  base  its  exercise,  re-examine  jurors  who  had  been 
fully  examined,  and  accepted  as  qualified,  as  to  whether  they  had  become  dis- 
•qualified  between  their  acceptance  and  the  time  they  appeared.  To  allow  the 
parties  to  exercise  the  right  of  peremptory  challenge,  or  the  right  to  re-exam- 
ine it  must  first  be  made  to  appear  to  the  court  that  some  good  reason  existed 
for  its  exercise. 

An  objection  was  made  to  the  competency  of  Beuben  Ward  as  a  witness  on 
the  ground  that  he  had  been  convicted  of  grand  larceny  in  1870.  To  sustain 
the  objection,  the  defendant  oJSered  the  record  of  the  conviction  of  Reuben 
Bradshaw.  Ward  testified  that  he  had  never  been  known  by  the  name  of 
Bradshaw,  and  the  evidence  of  another  witness  was  to  the  effect  that  he  was 
not  certain  that  Ward  ever  went  by  the  name  of  Bradshaw,  but  had  heard  him 
called  Bradshaw  several  times.  On  this  evidence  the  court  was  justified  in 
-overmling  the  objection. 

Defendant  offered  in  evidence  a  transcript  containing  the  evidence  of  George 
Bell  given  on  a  former  trial.  This  the  court  rejected,  and  properly;  it  neither 
having  been  shown  that  said  witness  was  either  dead  or  beyond  the  jurisdic- 
tion of  the  court.    State  v.  Houser,  26  Mo.  431. 

The  court  gave  instructions  as  to  murder  in  the  first  and  second  degrees  in 
a  form  repeatedly  approved  by  this  court,  and  also  a  self-defense  instruction. 
In  this  instruction  the  court  told  the  jury  that  if  the  defendant,  at  the  time  he 
stabbed  the  deceased,  had  reasonable  cause  to  apprehend  from  the  deceased, 
and  did  apprehend,  immediate  danger  of  receiving  some  serious  injury  to  his 
person  from  deceased,  and  to  avert  such  danger  cut  and  stabbed  deceased, 
that  they  should  acquit  the  defendant  on  the  ground  of  self-defense.  It  is  in- 
sisted that  the  instruction  is  erroneous,  in  that  it  used  the  words  "immediate 
•danger  of  receiving  some  serious  injury  to  his  person,"  instead  of  the  words 
''danger  of  receiving  some  great  personal  injury,''  as  used  in  the  statute. 
The  objection  amounts  to  no  more  than  a  verbal  charge;  and,  if  an  error  in  the 
respect  Complained  of  was  committed,  it  is  an  error  in  favor  of  defendant,  of 
which  he  cannot  complain. 

It  is  also  objected  that  the  court  added  to  a  qualification  to  the  instruction 
the  following :  *'  But  if  the  jury  believe  that  the  defendant  voluntarily  brought 
the  difiiculty  on,  and  himself  brought  on  the  attack,  then  the  jury  should  not 
acquit  on  the  ground  of  self-defense;  for,  if  that  be  true,  the  law  of  self-de- 
fense has  no  application."  The  action  of  the  court  in  this  respect  is  fully 
Justified  by  the  following  cases:  State  y.  Underwood,  57  Mo.  50;  State  v. 
Starr,  38  Mo.  270;  StaU  v.  Linney,  52  Mo.  40;  State  v.  ShouiU,  25  Mo.  153; 
StaU  V.  Christian,  66  Mo.  138,  145;  State  v.  Hudson,  59  Mo.  135, 138;  State 
V.  Vansant,  80  Mo.  69,  79;  State  y.  Jones,  78  Mo.  278;  State  v.  Thomas,  Id. 
627;  State  v.  Brovm,  64  Mo.  368;  State  v.  Peak,  85  Mo.  190. 

It  is  also  insisted  that  the  court  erred  in  allowing  the  state  to  read  in  ca- 
dence in  rebuttal  the  transcript  of  defendant's  evidence  given  in  a  form^ 
trial.  As  no  objection  was  made  to  the  introduction  of  this  evidence  when  it 
was  read,  that  is  sufficient  to  dispose  of  the  objection  when  made  here;  but, 
if  an  objection  had  been  made  when  it  was  offered,  the  court  would  have  been 
Justified  in  overruling  it,  and  receiving  the  evidence,  under  the  ruling  made 
in  the  case  of  State  v.  Eddings,  71  Mo.  545,  and  subsequently  followed  in  the 
case  of  State  Y.Jefferson,  77  Mo.  136. 

Neither  was  error  committed  by  the  court  in  not  instructing  as  to  any  other 
grade  of  homicide  than  murder  in  the  first  and  second  degrees.    The  evidenqaTp 
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of  the  state  characterized  the  crime  as  marder  in  the  first  degree,  and  that  of 
the  defendant  as  murder  in  the  second  degree,  or  justifiable  bemicide  commit- 
ted in  self-defense. 

Upon  the  whole  record  we  think  the  case  was  fairly  tried,  and  the  Yerdict 
of  the  jury  sustained  by  the  evidence;  and  it  is  hereby  affirmed. 

All  concur,  except  Sherwood  and  Brace,  J  J. 


RoAK  V.  Winn  and  others,  Assignees,  etc 
(Supreme  (hurt  of  Mtsiouri.    Jane  20,  1887.) 

1.  Banks— Insolvency— Fbadduleht  Convetanck. 

A  baok  made  an  assignment  for  the  benefit  of  its  creditors,  Febraary  16,  18821. 
On  March  2,  1880,  it  had  conveyed  a  tract  of  land  to  W.,  one  of  its  directors,  and  on 
Febraary  11,  1882,  another  tract.  The  consideration  of  both  of  the  deeds  was  th« 
surrender  to  the  bank  by  W.  of  certain  shares  of  its  capital  stock  held  bv  him,  the 
market  valae  of  which  was  more  than  the  Mr  price  of  the  land.  At  the  time  of 
these  transfers  the  bank  was  insolvent,  and  W.  had  heard  rumors  as  to  its  unsound- 
ness. W.  had  held  his  office  as  director  since  1874.  ffeJd,  that  the  transfers  were 
void,  as  in  fraud  of  the  creditors  of  the  bank,  the  position  occupied  by  W.  being 
that  of  a  trustee,  and  the  rumors  about  the  bank's  condition  which  had  come  to- 
hini  being  sufficient  to  put  him  on  inquiry.^ 

2.  ASSIONMSNT  fOB  BSNEFIT  09  GbSDITOBS  —  BBTABLIBHMENT  OF  ClAZX  —  FbAUDUUERT 

Conveyance. 

Under  Rey.  St.  Mo.  1879,  }  376,  providing  that  '*  the  decision  of  the  assignee  in. 
relation  to  all  claims  presented  to  him  for  allowance  shall  be  final,"  nnless  ap- 
pealed from  and  reversed,  a  creditor  whose  claim  has  been  so  allowed,  without  ap- 
peal, has  as  good  standing  in  a  court  of  eouity  to  impeach  a  conveyance  by  the  as- 
signor as  fraudulent  as  if  ne  had  reduced  his  claim  to  Judgment  in  a  court  of  law. 

3.  Sams— FbauduiiBmt  Gonvbtance— Rights  of  Assignee. 

Under  the  Missouri  assignment  law,  the  assignee  stands  in  the  shoes  of  the  as- 
signor, and  as  between  the  assignee  and  a  judgment  creditor  of  the  assignor  seek- 
ing to  set  aside  certain  deeds  by  the  assignor,  valid  as  between  him  and  his  grantee^, 
because  in  fraud  of  creditors,  tne  property  conveyed,  upon  the  deed  being  canceled! 
should  not  go  to  the  assignee,  but  should  be  sold  and  applied  to  the  payment  of 
the  judgment' 

Cross-appeal  from  Moberly  common  pleas. 

JR.  8.  Mathetos,  for  appellant.    Sears  ^  WiUiams  and  Jones,  Dysart  ^ 
MitcTieU,  for  respondents. 

Norton,  C.  J.  It  is  substantially  alleged  by  the  petition  in  this  case  that 
the  Macon  Savings  Bank,  on  the  sixteenth  day  of  February,  1882,  made  an  as- 
signment for  the  benefit  of  its  creditors  to  the  defendant  Web.  M.  Buby; 
Uiat  at  the  time  of  the  failure  and  assignment  by  the  said  bank  the  bank  was 
indebted  to  the  plaintiff  in  the  sum  of  $1,333.78;  that  previous  to  said  assign- 
ment, on  the  eleventh  day  of  February,  and  on  the  second  day  of  March,  1880» 
said  bank  conveyed  by  deed  to  defendant  Winn  two  parcels  of  land,  the  prop- 
erty of  said  bank,  in  consideration  of  said  Winn  (who  was  then,  and  had  beea 

1  Respecting  the  general  subject  of  fhiudulent  conveyances,  see  Davis  8.  M.  Co.  v.  Dun- 
bar, (W.  Va.)  2  S.  E.  Rep.  91;  Veruer  v.  McGhee,  (8.  0.)  2  8.  E.  Rep.  113;  Wita  v.  0»- 
bum.  (Va.)  2  8.  E.  Rep.  33,  and  note,  Jackson  v.  Beach,  (N.  J.)  9  Atl.  Rep.  380,  and 
note ;  Foster  v.  Kno  wles,  (N.  J.)  7  Atl.  Rep.  295 ;  Dice  v.  Irvin,  (Ind.)  11  N.  Ef.  Rep.  488, 
and  note;  Oppenheimer  v.  Halff,  (Tex.)  4  8.  W.  Rep.  662 ;  Johnson  V,  Robinsen,  Id. 
626;  Carter  v.  Coleman,  (Ala.)  2  South.  Rep.  364;  Gordon  v.  Mcllwain,  Id. — ;  Red- 
head V.  Pratt.  (Iowa,)  33  N.  W.  Rep.  382. 

*In  the  absence  of  statutory  provisions  conferring  greater  powers  on  the  assignee,  he 
stands  in  no  better  position  than  his  assignor,  in  r^^imi  to  conveyances  or  mortgages 
made  by  the  latter.  n&wkB  v.  Priizlaff,  (Wis.)  7  N.  W.  Rep.  303 ;  Clapp  v.  Nordmeyer, 
25  Fed.  Rep.  71;  Sandwich  Manufg  Co.  v.  Wright,  22  Fed.  Rep.  631.  Respecting  the 
general  subject  of  the  powers  of  an  assignee,  see  Sweetser  v.  Gamp,  (Mich.)  29  N.  W. 
Rep.  611.  and  note,  part  1 ;  Grant  v.  Crowell,  (N.  J.)  9  Atl.  Rep.  201 ;  Merrill  v.  Beesler^ 
(Minn.)  33  N.  W.  Rep.  117.  T  onalo 
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since  1874,  a  stockholder  and  director  in  said  bank)  surrendering  to  said  bank 
82,700  of  bis  paid-up  stock;  that  at  the  time  these  deeds  were  made  the  bank 
was  insolvent  and  in  failing  circumstances,  of  which  it  is  alleged  defendant 
Winn  had  k  no  wledge.  The  prayer  of  the  petition  is,  in  effect,  that  the  property 
so  conveyed  he  subjected  to  sale  for  the  payment  of  plaintiff's  debt  as  a  cred- 
itor of  said  bank. 

The  answer  of  defendant  Winn  is  a  general  denial.  Defendant  Buby  an- 
swers, and  in  efFect  admits  the  facts  set  up  in  the  petition,  and,  by  way  of 
cross-action,  sets  up  tlie  assignment  made  to  him  by  the  bank,  and,  as  the 
representative  of  the  creditors,  asks  the  court  to  deny  the  prayer  of  the  plain- 
tiff, and  grant  a  decree  in  his  favor,  declaring  the  rents  and  profits  of  the  land 
conveyed  to  his  co-defendant  Winn  trust  property  for  the  t>enefit  of  the  cred- 
itors, and  that  Winn  be  required  to  recohvey  the  land  to  him,  as  assignee  of 
the  bank. 

The  court  found  that  the  deeds  to  Winn  were  void,  and  decreed  that  the 
title  to  the  premises  be  vested  in  defendant  Kuby,  to  be  administered  by  him 
under  the  deed  of  assignment,  and  that  he  pay  plaintiff,  out  of  the  proceeds 
of  the  premises,  $200,  assessed  by  the  court  in  his  favor  for  an  attorney's  fee 
in  bringing  the  suit.  The  case  is  before  us  on  cross-appeals  from  this  judg- 
ment, taken  by  plaintiff.  Roan,  and  defendant  Winn;  Boan  complaining  that 
the  court  erred  in  not  decreeing  the  land  to  be  sold  for  the  satisfaction  of  the 
debt,  and  Winn  complaining  that  it  erred  in  holding  the  deeds  to  be  void. 

It  is  conceded  that  the  relation  of  defendant  to  the  bank,  as  stockholder  and 
director,  was  such  as  is  stated  in  the  petition;  that  Winn  paid  for  the  prop- 
erty in  dispute  by  surrendering  to  the  bank  $2,700  of  his  paid-up  stock,  and 
that  the  stock  so  surrendered  was  selling  at  par,  and  that  $2,700  was  the  fair 
and  full  value  of  the  land  at  the  time  of  the  sale,  and  it  was  agreed  to  be  worth 
at  the  time  of  the  trial  $2,200 ;  and  that  the  l>ank  did  not  become  indebted  to 
plaintiff  till  15  montlis  after  the  sale.  The  defendant  Winn,  over  the  objec- 
tion of  plaintiff,  testifies  that  he  had  no  personal  knowledge  that  the  bank 
was  insolvent  or  in  failing  circumstances  at  the  time  he  purchased  the  prop- 
erty; that  he  bought  it  in  good  faith;  had  heard  some  rumors  that  the  bank 
was  not  solvent. 

The  first  question  presented  by  the  record  is,  are  the  deeds  made  to  Winn 
fraudulent  as  to  creditors  of  the  bank,  and  the  property  conveyed  subject  to 
their  claims?  It  is  an  admitted  fact  that  when  these  deeds  were  executed 
the  Macon  Savings  Bank  was  insolvent,  and  in  such  case  the  law  is  set- 
tled that  the  assets  of  the  bank  became  a  trust  fund,  to  be  managed  by  the 
directors,  for  the  benefit  of  the  creditors,  and  that  after  such  confessed  in- 
solvency they  cannot,  in  equity,  secure  any  advantage  to  themselves.  This 
has  been  so  held  in  a  well-considered  case  by  Judge  Philips,  ( Williams  v. 
Patrons,  23  Mo.  App.  132,)  and  the  authorities  there  cited  sustain  the  proposi- 
tion, in  one  of  which,  {Marry.  Bank,  4  Cold. 471.)  it  is  said:  "Bythe  insolv- 
ency of  the  bank  it  is  rendered  incapable  of  pursuing  the  objects  for  which  it  is 
created,  without  defrauding  the  public  and  existing  creditors.  Its  officers  or 
agents  properly  ceased  to  use  its  franchises  after  the  insolvency  was  ascer- 
tained, but  their  responsibility  as  to  assets  did  not  cease.  They  continued  to 
hold  them  as  before;  not  for  themselves,  or  for  the  use  and  benefit  of  the 
stockholders,  but  for  the  creditors  of  the  corporation.  After  the  insolvency 
of  the  corporation,  although  the  legal  ownership  of  the  assets  may  continue 
as  before,  the  beneficial  interest  of  the  stockholders  clearly  no  longer  exists,  as 
a  state  of  insolvency  presupposes  that  the  capital  and  assets  are  insufficient 
to  meet  the  liabilities.  The  stockholders,  having  incurred  no  personal  liabil- 
ity for  the  debts  of  the  corporation,  have,  in  point  of  fact,  no  interest  in  the 
disposition  of  the  assets  of  the  bank  after  its  insolvency.  In  equity,  as  well 
as  at  law,  the  beneficial  interest  therein  belongs  to  the  creditors.  The  cap- 
ital is  the  fund  they  trusted,  and  to  which,  with  the  after-acquired  proper^ 
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or  assets  of  the  eortMratlon,  they  can  alone  look  for  indemnltjr.  Both  stand 
pledged  for  the  payment  of  the  corporation  debts,  and  a  court  of  equity  will 
follow  them  into  the  hands  of  stockholders,  or  other,  persons  receiving  them 
without  notice,  for  the  benefit  of  creditors. "  Now,  under  the  principle  stated 
above,  if  the  bank  was  actually  insolvent  at  the  time  the  deeds  were  made  to 
Winn,  and  he  had  knowledge  of  such  insolvency,  the  deeds  must  give  way  to 
the  claims  of  a  creditor  when  a  court  of  equity  is  asked  by  him  to  avoid 
them .  Did  Winn  have  such  knowledge  ?  He  testified  that  he  had  no  penonal 
knowledge  of  the  insolvency  of  the  bank,  and  admitted  that  he  had  heard  rumors 
that  it  was  not  solvent.  In  view  of  this  statement,  and  the  fact  that  he  had 
been  a  director  of  the  bank  since  1873  or  1874,  and  also  a  stockholder,  under 
the  rulings  of  this  court  in  the  case  of  Kitchen  v.  Railroad  Co.,  69  Mo.  at 
page  265,  and  Leavitt  v.  La  Foree,  71  Mo.  at  page  356,  he  is  chargeable,  in 
the  eye  of  the  law,  with  knowledge. 

In  the  firstcase  cited  it  issaid:  '*  The  law  imputes  to  a  purchaser  the  knowl- 
edge of  a  fact  of  which  the  exercise  of  common  prudence  and  ordinary  dili- 
gence must  have  apprised  him."  Whatever  is  sufficient  to  put  a  person  on 
inquiry  is  notice;  that  is,  when  a  man  has  sufficient  information  to  lead  him 
to  a  fact,  he  shall  be  deemed  to  be  cognizant  of  it.  In  the  case  last  cited  It  is 
said  that,  when  a  person  has  not  actual  notice,  he  ought  not  to  be  treated 
as  if  he  had  notice,  wile»8  the  circumstances  are  such  as  to  enable  the  court 
to  say,  not  only  that  he  might  have  acquired,  but  also  that  he  ought  to  have 
-acquired,  the  notice  with  which  it  is  sought  to  charge  him;  that  he  would 
have  acquired  it  but  for  his  gross  negligence  of  the  conduct  of  the  business 
in  question.  "In  short,  gross  negligence,  under  certain  circumstances,  is  held 
in  equity  to  be  equivalent  to  notice."  Winn,  having  this  knowledge,  could 
only,  thereafter,  deal  with  the  assets  of  the  bank  as  a  trustee  for  the  creditors; 
and,  having  no  beneficial  interest  as  a  stockholder,  he  is  chargeable  with 
knowledge  of  the  fact  that  the  82,700  of  stock  which  he  paid  for  the  land,  and 
withdrew  from  the  trust  fund,  though  having  a  marketable  value,  was  of  no 
value,  and  worthless. 

In  view  of  what  has  been  said,  the  conclusion  follows  that  the  deeds  to 
Winn  roust  be  held  to  be  fraudulent  in  law,  and  the  property  conveyed  sub- 
ject to  the  claim  of  creditors.  While  the  court,  in  its  decree,  properly  set 
aside  the  deeds  to  Winn,  it  committed  error  in  decreeing  that  the  land  should 
pass  to  defendant  Buby,  to  be  administered.  It  is  well  settled  by  numerous 
decisions  of  this  court  that  neither  the  grantor  in  a  fraudulent  deed,  nor  his 
heirs,  executors,  or  assigns,  can  sue  to  set  aside  such  deed.  Zoll  v.  8oper, 
75  Mo.  460;  Jaokman  v.  BohinMh  64  Mo.  289;  Men^  v.  Fremon,  44  Mo. 
^18.  Under  our  assfgnment  law  the  assignee  stands  in  the  shoes  of  the  as- 
signor, and,  if  the  assignor  or  grantor  could  not  assail  the  deeds  as  fraudu- 
lent, neither  can  the  assignee.  While  this  precise  question  may  not  have  been 
passed  upon  by  this  court,  it  follows  as  a  corollary  from  what  has  been  held; 
and  it  has  been  passed  upon,  as  above  stated,  and  we  think  correctly,  by  the 
St.  Louis  court  of  appeals.  ShtUtz  v.  Christman,  6  Mo.  App.  338;  Heinrieha 
V.  Woods,  7  Mo.  App.  236.  It  is  a  rule  so  well  established  as  not  to  require 
the  citation  of  authorities  in  support  of  it,  that  before  a  creditor  can  proceed 
in  equity  to  have  a  deed  made  in  fraud  of  the  creditors  of  the  grantor  set 
aside,  and  the  property  subjected  to  the  payment  of  his  debt,  he  must  first 
have  his  claim  established  at  law;  the  spirit  and  reason  of  the  rule  being  tbat 
a  court  of  equity  is  not  the  proper  tribunal  to  ascertain  what  is  due  from  one 
to  another  on  a  demand  purely  legal. 

It  is  insisted  by  counsel  that  plaintiff  has  not  complied  with  this  rule.  We 
think  the  point  is  not  well  taken.  While  the  plaintiff  did  not  sue  in  a  court 
of  law,  and  obtain  judgment  agiiinst  the  bank,  it  sufficiently  appears  in  the 
record  that  the  assignee  of  the  bank  adjusted  his  claim,  ascertained  and  al- 
lowed the  amount  due.  and  gave  him  a  certificate  therefor,  which  adjudica- 
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tdon  WM,  Qiider  secUoh  376,  Bev.  St.,  in  so  fat  m  it»  finality  was  concerned, 
as  much  as  if  rendered  bj  a  court;  and  it  baa  been  so  held  in  the  case  of  Epp- 
right  v.  Kauffman^  1  S.  W.  Rep.  736,  where  it  is  said:  "When  the  assignee 
passes  on  a  claim,  and  allows  ilC  the  question  inYolved  therein  becomes  rea 
acifudioatat  and  the  decision  of  tlie  attrignee  becomes  final;  in  a  word,'  a 
Judgment  having  all  the  force  and  effect  of  any  other  judgment.'' 

Under  the  facts  in  the  case,  and  the  law  applicable  to  them,  the  prayer  of 
the  plaintiff  should  have  been  granted,  and  the  court  in  refusing  it  committed 
error.  The  Judgment  will  be  reversed,  and  cause  remanded,  with  directions 
to  the  circuit  court  to  enter  up  a  decree  in  favor  of  plaintiff  in  conformity 
with  this  opinion. 

(All  concur;  Blaok,  J.,  concurring  in  the  result.) 


MoGeie  0.  MissoxTBi  Pao.  Bt.  Co. 
(Sktprtme  (hwt  of  Mi$Mun,    June  S,  1SS7.) 

1.  CaRRISM— pAflBSHOKB  OV  FSEtOHT  TbAIN— KbOLIOCNOB. 

The  fact  that  the  train  in  fault  was  a  freight  train,  on  which,  nnder  the  ralee  of 
the  company,  paasengerB  were  not  permitted  to  ride,  doee  not  render  the  person  in- 
jured any  the  fess  a  passenger,  when,  at  the  time  he  bought  his  ticket,  he  had  no 
knowledge  of  such  rules,  and  took  the  train  under  the  instructions  of  an  agent  of 
the  company,  whose  duty  It  was  to  direct  passengers  aa  to  what  trains  they  should 
enter. 

2.  NxoLioKfcs— GoimaBtrroBy— Pbovincb  or  Jubt. 

The  plaintiff  was  injured  by  falling  over  an  embankment,  while  alighting  from 
a  train  at  a  station  where  he  lived,  and  with  the  railroad  approaches  to  which  he 
was  familiar.  The  train  on  which  he  was  riding  had  not,  however,  stopped  at  the 
usual  point,  and  the  night  was  so  dark  that  he  could  not  see  just  where  he  was. 
Before  he  got  off  the  station  had  been  called,  the  train  stopped,  and  the  conductor 
had  gone  off  vrith  his  lantern.  Uefd,  that  these  were  facta  tending  to  show  negli- 
gence on  the  part  of  the  company,  and  that  the  case  should  go  to  the  Jury. 

Appeal  from  circuit  court,  Monroe  county. 

Rhodes  ^  Waller^  for  respondent.    T.  J,  Portia,  for  appellant. 

Norton,  C.  J.  This  is  an  action  to  recover  damages  for  injuries  sustained 
by  plaintiff,  a  passenger  on  one  of  defendant's  freight  trains,  in  consequence 
of  defendant's  negligence,  and  the  case  is  before  us  on  defendant's  appeal 
from  a  judgment  obtained  by  plaintiff  on  the  trial,  and  we  are  asked  to  re- 
verse the  judgment  because  of  alleged  error  in  the  circuit  court  in  refusing 
to  give  an  instruction  for  defendant  in  the  nature  of  a  demurrer  to  the  evi- 
dence, and  in  giving  improper  instructions  for  plaintiff.  The  evidence  on  the 
part  of  plaintiff  tends  to  establish  the  following  facts,  viz.|  that  plaintiff  pur- 
chased from  defendant's  ticket  agent,  at  Paris,  Missouri,  a  round-trip  ticket 
for  himself  and  ^ife  from  Paris  to  Moberly  and  return;  that  having  gone  to 
Moberly,  and  Wishing  to  return  to  Paris,  he  was  directed  by  defendant's 
ticket  agent  at  Moberly,  witii  the  acquiescence  of  the  conductor,  to  take  pass- 
age on  a  freight  train  standing  on  defendant's  track  some  distance  from  the 
depot;  Uiat,  the  caboose  having  been  pointed  out,  plaintiff  and  his  wife,  a 
Miss  Garrer,  and  one  Mason,  entered  the  caboose  attached  to  said  train;  that 
the  conductor  of  said  train  took  up  the  tickets  from  plaintiff  for  himself  and 
wife,  and  collected  from  him  one  fare  in  cash  for  Miss  Garrer;  that  it  was 
dark  when  the  train  left  Moberly,  and  very  dark  when  the.  train  arrived  at 
Paris,  about  9:80  o'clock  at  nigbt,->so  much  so,  acooi-ding  to  the  evidence  of 
one  of  the  witnesses,  that  you  could  not  see  your  hand  before  you;  that  the 
train,  on  approaching  Paris,  was  slowed  up,  and  the  whistle  sounded;  that 
the  conductor  and  hind  brakeman  came  down  from  the  lookout  on  the  caboose, 
and  the  brakeman,  in  the  hearing  of  all  the  passengers,  announced  Paris,  and, 
with  the  eondudor,  went  out  of  the  caboose,  taking  the  light  with  them,  the 
train  in  tlie  mean  time  coming  to  a  stopt  and  the  ponduetor  and  brakeinan 
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proceeding  down  the  track  to  the  depot,  when  the  conductor  registered  his 
train,  during  which  time,  and  aft^r  the  stop,  the  engine  was  deUched  from 
the  train  for  the  purpose  of  taking  water  at  the  tank.  The  evidence  tended 
further  to  show  that  the  train,  instead  of  being  stopped  at  what  was  known 
as  Fox  crossing,  the  usual  stopping  place  for  north-bound  freight  trains,  and 
which  was  known  to  plaintiff  to  be  a  safe  place  for  alighting  from  trains,  was 
stopped  somJB  distance  before  reaching  said  crossing,  with  the  caboose. stand- 
ing on  the  east  end  of  a  high  tressel  put  in  a  deep  ravine,  where  heavy  tim- 
bers had  been  dropped  in  against  piling,  making  a  square  wall  80  or  40  .feet 
long,  and  9  feet  high,  the  bank  being  steep.  Prom  the  nil  to  the  edge  of  the 
embankment  was  about  five  feet,  and  the  steps  of  the  caboose  extended  about 
two  feet  from  the  rail,  so  that  a  person  in  stepping  down  from,  the  caboose 
would  step  within  a  foot  of  the  edge  of  the  embankment.  The  evidence-tends 
further  to  show  that  after  the  train  stopped,  and  after  the  action  of  the  con- 
ductor and  brakemen  in  leaving  the  caboose,  and  going  down  to  the  depot, 
and  the  detachment  of  the  engine  from  the  train,  that  plaintiff  and  the  other 
passengers  alighted  from  the  caboose,  and  that  plaintiff,  having  alighted,  in 
assisting  one  of  th^  lady  passengers  to  alight,  fell  over  the  embankment,  re- 
ceiving the  injury  for  which  he  sues,  consisting  of  a  broken  leg.  The  evi- 
dence, while  it  also  tended  to  show  that  plaintiff  had  long  been  a  resident  of 
Paris,  was  acquainted  and  knew  of  the  embankment,  by  having  passed  over 
and  seen  it  previous  to  the  accident,  did  not  tend  to  show  that  he  knew  the 
caboose  had  stopped  there  when  he  got  off.  The  evidence  also  tended  to  show 
that  the  freight  train  on  which  plaintiff  took  passage  was  an  extra,  which, 
un^er  the  rules  of  the  company,  was  n6t  permitted  to  carry  passengers,  but 
did  not  tend  to  sliow  that  plaintiff  had  knowledge  thereof. 

The  above  facts,  which  the  evidence  tended  to  establish,  make  out  a  case 
wliich  it  was  proper  to  submit  to  the  jury.  Notwithstanding,  under  the  rules 
of  the  company,  (which  were  unknown  to  plaintiff,)  passengers  were  not  per- 
mitted to  ride  on  the  train  in  question,  yet  plaintiff,  when  directed  by  the 
agents  of  defendant,  whose  duty  it  was  to  direct  passengers  what  trains  they 
should  enter,  to  take  passage  on  this  train,  be'came  a  passenger.  MarshaXl  v. 
Railroad  Co.,  78  Mo.  616;  Logan  v.  RaUway  Co.,  11  Mo.  668 ;.  Hiekt  v.  Raa- 
loap  Co.,  68  Mo.  838;  2  Wood,  By.  Law,  §  855,  p.  1418.  At  pages  1044  and 
1045  of  the  author  last  cited  it  is  said:  '*  A  person  who,  without  knowing  that 
it  is  against  the  rules  of  the  company  for  passengers  to  ride  on  a  freight  ti-ain, 
if  he  pays  his  fare,  and  is  received  as  a  passenger  by  the  conductor,  he  may  be 
entitled  to  the  rights  of  a  passenger;  and  such  also  may  be  the  case  where» 
notwithstanding  the  rules,  It  is  Shown  that  passengers  have  been  habitually 
carried  upon  such  trains;  but  Where  a  person,  knowing  the  rules,  gets  upon  a 
freight  train,  even  with  the  assent  of  the  conductor,  and  pays  no  fare,  he 
cannot  be  regarded  ak  a  passenger."  In  the  case  before  us  there  was  abun- 
dant evidence  showing  thatpa^seilgiBrs  were  habitually  carried  upon  defend- 
ant's freight  trains;  Pliitntiff  hayinig  been  received  by  defendant  as  a  passen- 
ger on  its  freight'  ti^tfi.  th^  same  degree  of  care  was  dne  to  him  that  defendant 
owed  to  pass^iig^r^  bfi  1^8  regular  trains,  except  that  plaintiff,  in  taking  the 
freight  traihykotJfeited'atid  traveled  on  it.  acquiescing  in  the  usual  incidente 
and  cotudyct'df  a;  mfglit  train  Managed  by  prudent  and  competent  men.  In- 
dianapbtis,  eia.^RJCo.  v.  HorH,  98  U.  8.  298. 

In  section  20,  p.  284;  Thomp.  Ckrr.,  it  is  said:  "The  oompany  is  held  to  as 
strict  an  accountability  for  the  negligence  of  its  employes  in  the  management 
of  a  train  with  a  caboose  attached,  in  which  passengers  are  seated,  m  the  law 
imposes  in  the  transportation  of  passengers  on  traini^  especially  provided  for 
that  purpose.  It  cannot,  however,  be  expected  that  a  company  will  provide 
its  freight  trains  with  all  the  conveniences  and  safeguards  against  danger 
which  may  properly  be  demanded  in  the  construction  and  opmtion  of  cars 
designed  solely  for  the  transportation  of  passengers ;  and  the  ordinary  rule  that 
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the  company  iauat  provide  safe  and  convenient  means  of  getting  on  and  off 
trains  obviously  has  but  slight  application  to  the  case  of  a  passenger  on  a 
freight  train." 

The  defendant  did  not  stop  its  train  at  the  usual  stopping  place,  where  it 
was  safe  for  passengers  to  alight,  but,  on  the  contrary,  at  an  unusual  place, 
where  it  was  unsafe  and  dangerous,  before  reaching  which  the  station  '* Pa- 
ris" was  announced;  thereby  inviting  plaintiff,  notiiing  to  the  contrary  ap- 
pearing, to  get  off  when  and  where  it  stopped. 

These  facts,  in  connection  with  the  further  facts  that  the  night  was  very 
dark,  and  that  passengers  in  the  caboose  dbuld  not  for  that  reason  see  the 
danger,  and  that  the  conductor,  on  leaving  the  caboose  with  the  light,  could 
or  might  have  seen  it,  made  his  failure  to  warn  and  inform  the  passengers 
of  the  dangerous  character  of  the  surroundings  gross  negligence.  But  it  is 
argued  that  plaintiff  was  also  negligent  in  leaving  the  caboose  under  the  cir- 
cumstances, and  that  the  demurrer  to  the  evidence  ought  to  have  been  sus- 
tained for  that  reason.  We  are  of  a  different  opinion..  The  slowing  up  of 
the  train  as  it  approached  Paris,  the  sounding  of  the  whistle,  the  announce- 
ment by  the.brakeman  of  the  station,  stopping  the  train,  the  act  of  the  con- 
ductor and  brakeman  leaving  the  caboooe  with  the  light,  the  detachment  of 
the  engine  to  take  water,  can  be  construed  in  no  other  light.than  a8.a  direc- 
tion to  the  passengers  to  alight  then  and  there,  and  plaintiff,  in  the  absence 
of  anything  appearing  to  the  contrary,  had  a  right  to  conclude  that  it  would 
be  safe  for  him  to  alight  at  that  place.  Leslie  v.  Raihvay  Co,,  88  Mo.  51; 
Terre  Haute  i&  I.  R.  Co.  v.  Btush,  96  Ind.  347;  Beach,  Cont.  Neg.  173,  and 
section  23,  p.  71,  where  it  is  said:  **When  the  defendant,  by  his  own  negli- 
gent or  wrongful  acts  or  omissions,  throws  plaintiff  off  his  guard,  or  when 
plaintiff  acts  in  a  given  instance  upon  a  reasonable  supposition  of  safety, 
induced  by  the  defendant,  when  there  is  in  reality,  danger  to  wliich  plaintiff 
is  exposing  himself  in  a  way  and  to  an  extent  which,  but  for  the  defendant's 
inducement*  might  be  imputed  to  the  plaintiff  as  negligence  sufficient  to  pre- 
vent a  recovery,  such  conduct  on  the  part  of  plaintiff,  so  induced,  will  not 
constitute  contributory  negligence  in  law,  and  the  defendant  will  not  be  heard 
to  say  that  the  plaintiff's  conduct,  under  such  circumstances,  is  negligent  for 
the  purpose  of  a  defeuse  to  the  action.  *  *  *  If  plaintiff  exercises  ordi- 
nary care  and  prudence,  under  the  circumstances,  in  relying  upon  defendant's 
inducement,  or  in  obeying  defendant's  orders  and  directions^  he  may  have 
his  action." 

It  is  next  insisted  that  the  second  instruction  given  for  plaintiff  is  erro- 
neous, because  it  is  too  general  in  telling  the  jury  that  if  plaintiff  exercised 
"due  care,"  etc.,  and  did  not  specifically  set  out  all  the  circumstances  tending 
to  show  contributory  negligence.  The  instruction  is  as  follows:  "(2)  If  the 
jury  find  from  the  evidence  that  plaintiff  was  a  passenger  on  defendant's  said 
train,  and  that  it  was  dark  when  said  train  arrived  at  Paris,  and  that  defend- 
ant's agents  and  servants  stopped  said  train  so  tliat  the  caboose  stood  upon  a 
high  embankment,  the  side  of  which  was  perpendicular,  and  that  said  place 
was  a  dangerous  place  for  passengers  to  alight  from  said  train,  and  that  said 
place  was  not  the  usual  and  ordinary  stopping  place  for  freight  trains  at  said 
station,  and  that  the  brakeman  of  said  train  announced  the  station,  and  that 
plaintiff,  believing  that  said  train  was  at  its  usual  stopping  place,  and  that 
no  other  opportunity  would  be  offered  him  to  alight  from  said  train  at  said 
station,  and  further  find  that  defendant's  said  agents  and  servants  neglected 
to  warn  plaintiff  of  the  dangerous  character  of  the  place,  or  that  he  must  not 
attempt  to  alight  at  said  place,  and  that  they  carried  away  their  lanterns,  and 
failed  to  furnish  plaintiff  any  light  by  which  to  alight  from  said. train,  they 
will  find  defendant  guilty  of  negligence  towards  plaintiff;  and  if  the  jury  so 
find  the  defendant  guilty  of  negligence  towards  plaintiff,  ^and  that,  as  tlie  di- 
rect and  immediate  consequence  of  such  negligence  on  defendant's  part,  plain- 
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tiff,  while  exercising  due  care  on  hie  part,  alighted  froan  said  tiMint  and  feU 
down  the  embankment  at  said  dangerona  place,  and  sustained  the  injuries 
complained  of  in  plaintiff ^s  petition,  they  will  find  a  verdict  for  plaintiff." 

We  have  already  shown  that  it  was  not  negligence  in  plaintiff  in  alighting 
from  the  train  at  the  time  he  did,  and,  inasmuch  as  there  is  nothing  in  the 
case  before  us  to  show  that  plaintiff  in  leaving  the  calxKMw  was  not  exercising 
due  care,  the  error  complained  of^  if  it  may  be  so  called,  was  immaterial;  es- 
pecially so  in  view  of  the  evidence,  which  would  have  justified  the  court  in 
adding,  after  the  words  *'due  egre,"  "and  there  was  no  evidence  tending  to 
show  that  plaintiff  was  not  exercising  due  care." 

It  is  also  insisted  that  the  court  erred  in  admitting  evidence  to  show  that 
it  was  the  custom  and  usage  for  defendant's  freight  trains  to  carry  passen- 
gers. The  fact  of  such  custom  was  testified  to  by  a  number  of  witnesses,  and 
that  it  was  notorious,  and  tiie  raeeption  of  the  evidenae  was  warranted  by  the 
following  authorities:  Wood,  Mast  &  Serv.  §  401,  p.  791;  Lawson,  Usages, 
41,  42.  Nor  was  error  committed  in  the  reception  of  evidence  to  prove  the 
usual  stopping  place  of  freight  trains  at  the  station  in  Paris.  Tibby  v.  Mail" 
way  Co.,  82  Mo.  299;  BrasaeU  v.  Ifev)  York  Cent.  &  H.  R.  R.  Co..  84  X.  Y. 
241;  Wood  v.  Lake  Shore  R.  Co.,  49  Mich.  872,  18  N.  W.  Bep.  779. 

The  cause  having  been  fairly  tried,  the  judgment  is  affirmed,  with  the  con- 
currence of  the  other  judges. 

Statb  v.  Hicks. 

{Supreme  Oourt  qf  Mwouri.    June  6,  1887.) 

1.  HOMICIDB— SBLr-DBrSNBB—lRBTBUGrnOirS. 

Where,  upon  an  indictment  for  murder  in  the  first  decree,  the  plea  of  self-defense 
was  interposed,  and  the  court  instructed  the  jury  in  a  manner  presenting  the  law 
applicable  to  the  case,  the  verdict  will  not  be  disturbed  because  the  court  refused 
to  give  certain  instructions  asked  for  defendant,  when  the  latter  were  substantially 
embraced  in  other  instructions  that  were  submitted  to  the  jury.  SxBawoon  and 
Brace,  JJ.,  dissenting. 

2.  APPBAL—IllSTBUCnOKe— RjCVIBW. 

Instructions  which  substantially  state  the  law  In  the  usual  manner  as  to  declara- 
tions made  by  the  defendant,  against  and  for  himself,  after  the  fatal  act,  and  as  to 
the  credibility  of  witnesses  and  the  weight  of  testimony,  will  not  be  reviewed  when 
the  brief  of  counsel  does  not  attempt  to  point  out  error  m  the  same.  Sbibwood  and 
Brack.  JJ.,  dissenting. 
8.  Samb— Objbctioks  not  Raised  Below. 

The  appellate  court  will  not  consider  obiectionable  remarks  charged  to  have  been 
made  by  the  prosecuting  attorney  in  his  closing  speech  to  the  jury,  when  no  excep- 
tion thereto  had  been  saved  at  the  trial. 

Appeal  from  circuit  court,  Texas  county. 

Atty.  Gen.  Boone,  for  respondent.  O.  H,  Travern  and  8eay  c§  fferriek,  for 
appellant. 

Norton,  C.  J.  Defendant  was  indicted  at  the  May  term,  1885,  of,  the 
Texas  county  circuit  court,  for  mui-der  in  the  first  degree  for  killing  one  R. 
£.  Barnes.  After  various  continuances,  he  was  put  upon  his  trial  at  the 
July  term,  1886,  of  said  court,  and  convicted  of  murder  in  the  second  degree, 
and  sentenced  to  the  penitentiary  for  10  years.  From  tliis  judgment  he  has 
appealed.  No  exceptions  were  saved  either  as  to  the  reception  or  rejection  of 
evidence,  but  a  reversal  is  sought  because  of  alleged  errors  of  the  court  in  giv- 
ing, and  in  refusing  to  give,  instructions.  Of  those  given  on  behalf  of  the 
state  the  following  are  pointed  out  by  counsel  as  being  objectionable,  viz.: 

"  (5)  The  oourt  instructs  the  jury  that  what  the  defendant  said  against  him- 
self, after  the  fatal  act,  the  law  presumes  to  be  true,  because  said  against  him- 
self; but  what  he  said  for  himself,  after  the  fatal  act,  in  any  different  con- 
versation, not  proved  by  the  state,  the  jury  will  disregard.'' 

"  (7)  The  court  instructs  the  jury  that  they  are  tbe  sole  jndgeaclthe  wpj^ht 
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of  eridence,  and  the  credibility  of  witnesses;  and,  if  you  believe  any  witness 
has  willfully  sworn  falsely  to  any  material  matter  in  controversy,  yon  should 
reject  such  false  testimony,  and  are  at  liberty  to  disregard  or  reject  the  whole 
of  such  witness's  testimony.  In  passing  upon  the  testimony  of  any  witness, 
and  the  weight  to  be  attached  to  his  testimony,  you  should,  in  connection 
with  all  the  other  acts  and  circumstances  proved,  take  into  account  the  conduct 
and  appearance  of  such  witness  upon  the  stand,  his  interest  in  the  result  of 
the  trial,  if  any,  the  motives  actuating  him  in  testifying,  the  probabilities  of  ^ 
the  statements  of  such  witness,  and  his  inclination  to  speak  truthfully  or 
otherwise  as  to  matters  within  his  knowledge." 

'*(10)  The  court  instructs  the  Jury  that  the  right  of  self-defense  is  a  right 
which  the  law  not  only  concedes,  but  guarantee  to  all  men.  If  the  Jury, 
therefore,  believe  that  at  the  time  defendant  shot  deceased  be  bad  reasonable 
cause  to  apprehend,  on  the  part  of  the  deceased,  a  design  to  do  him  some  great 
personal  injury,  and  there  was  reasonable  cause  for  him  to  apprehend  immi- 
nent danger  of  such  design  being  accomplished,  and  to  arrest  such  appre- 
hended danger  he  shot,  and  at  the  time  he  did  so  he  had  reasonable  cause  to- 
believe,  and  did  believe,  it  necessary  for  him  to  use  his  pistol  in  the'way  he 
did  to  protect  himself  from  such  apprehended  danger,  then  and  in  that  case 
the  shooting  was  not  felonious,  but  was  justifiable,  and  you  should  acquit  de- 
fendant on  the  gronnd  of  necessary  self-defense.  It  is  not  necessary  to  this 
defense  that  the  danger  should  have  been  actual  or  real,  or  that  it  should  have^ 
been  impending,  and  immediately  about  to  fall.  All  that  is  necessary  is  that 
defendant  had  reasonable  cause  to  believe,  and  did  believe,  these  facts.  How- 
ever, before  you  acquit  on  the  grounds  of  self-defense,  you  ought  to  believe 
that  defehdant's  cause  for  apprehension  was  reasonable.  Whether  the  facts 
constituting  such  reasonable  cause  have  been  established  by  the  evidence  you 
are  to  determine;  and  unless  such  f^ts  have  been  established  by  the  evidence 
in  the  cause,  you  cannot  acquit,  in  such  case,  on  the  ground  of  self-defense, 
even  though  you  may  believe  tliat  the  defendant  really  thought  he  was  la 
danger.  On  the  other  hand,  the  law  does  not  permit  a  person  to  voluntarily 
se^  or  invite  a  combat,  or  put  himself  in  the  way  of  being  assaulted,  in  or- 
der that,  when  hard  pressed,  he  may  have  a  pretext  to  take  the  life  of  his  as- 
sailant. The  right  of  self-defense  does  not  imply  the  right  of  attack,  and  it 
will  not  avail  in  any  case  where  the  difficulty  is  sought  for  and  induced  by 
the  party  by  any  willful  act  of  his,  or  where  be  voluntarily  and  of  his  own 
free  will  enters  into  it,  no  matter  how  imminent  his  peril  may  become  during 
the  progress  of  the  affray.  The  necessity,  being  of  his  own  creation,  shall 
not  operate  to  excuse  him.  Nor  is  any  one  justified  in  using  more  force  than 
is  necessary  to  get  rid  of  his  assailant.  But  if  he  does  not  bring  on  the  diffi- 
culty, nor  provoke  it,  nor  voluntarily  engage  in  it,  he  is  not  bound  to  fiee  to 
avoid  it,  but  may  resist,  with  adequate  and  necessary  force,  until  he  is  safe. 

"If  you  believe,  from  the  evidence  in  this  cause,  that  defendant  voluntarily 
sought  or  invited  the  difficulty  in  which  Barnes  lost  his  life,  or  that  he  pro- 
voked or  commenced  or  brought  it  on  by  any  willful  act  of  his  own,  or  that 
he  voluntarily  entered  into  the  difficulty  of  his  own  free  will,  then  you  are 
not  authorized  to  acquit  him  on  the  grounds  of  self-defense.  This  is  true,  no 
matter  how  violent  his  passion  became,  or  how  hard  soever  he  was  pressed, 
or  how  imminent  his  peril  became  during  the  affray.  In  determining  who 
provoked  or  commenced  the  difficulty,  or  made  the  first  assault,  you  should 
take  into  consideration  all  the  facts  and  circumstances  in  evidence  before 
you." 

No  attempt  has  been  made  by  counsel  in  their  brief  to  show  wherein  either 
of  the  above  instructions  is  erroneous,  and  we  perceive  no  error  in  them. 
The  fifth  instruction  has  in  effect  received  the  sanction  of  this  court  in  the 
following  cases:  State  v.  Gee,  85  Mo.  647;  State  v.  WUdom,  84  Mo.  190; 
BtaU  V.  McGinnU,  76  Mo.  328;  State  v.  Jtmea,  86  Mo.  628.    As  to  the  sev- 
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enth  instruction,  the  direction  to  disregard  what  defendant  said  for  himself, 
in  any  conversation  after  the  fatal  act,  not  proved  by  the  state,  was  war- 
ranted by  the  cases  of  State  y.  Bryant,  55  Mo.  77;  State  v.  BvanSf  65  Mo. 
579;  State  v.  Christian,  66  Mo.  136.  The  tenth  instruction  is  a  copy  of  one 
fully  approved  in  the  case  of  State  v.  Thomas,  78  Mo.  841. 

The  defendant  asked  of  the  court  fourteen  declarations  of  law,  eight  of 
which  were  refused,  and  six  given.    Those  given  are  as  follows: 

"  (9)  The  jury  are  Instructed  that  any  and  all  threats  made  by  Barnes  against 
Hicl^s,  if  any  were  made,  which  were  not  communicated  to  HiclLS,  should  be 
considered  by  the  jury  in  determining  what  were  Barnes*  intentions  at  the 
time  he  entered  into  the  difficulty  with  Hicks,  if  he  did  enter  into  a  difficulty 
with  him. 

'*(10)  If  the  jury  believe  that  the  defendant  acted  in  a  moment  of  appar* 
ently  impending  peril  of  his  life  or  great  personal  injury,  and  did  not  himself 
voluntarily  enter  into  the  difficulty,  the  law  does  not  require  him  to  gauge  or 
measure  the  proper  quantum  of  force  necessary  to  repel  the  assault  of  the  de- 
ceased, but  he  may  use  whatever  force  is  reasonably  necessary  to  free  him- 
self of  the  impending  peril  he  is  placed  in. 

**  (11)  If  the  jury  believe  from  the  evidence  that  the  deceased  began  the  dif- 
ficulty with  the  defendant  by  calling  him  a  liar,  and  striking  him,  and  fol- 
lowed up  the  difficulty  thus  begun  by  knocking  the  defendant  down,  then  the 
defendant  had  the  right  to  use  such  means  as  were  within  his  reach,  and  all 
the  energies  under  his  control,  which  were  apparently  necessary  to  protect 
himself  from  great  personal  injury  at  the  hands  of  the  deceased. 

''(12)  The  jury  are  instructed  that  the  burden  of  proof  to  establish  the  guilt 
of  the  defendant  devolves  upon  the  state  throughout,  and  that  the  ftiw  clothes 
the  defendant  with  the  presumption  of  innocence,  which  attends  and  protects 
him  until  it  is  overcome  by  evidence  which  shows  his  guilt  beyond  a  reason- 
able doubt.  It  is  not  sufficient  in  this  case,  to  justify  a  verdict  of  guilty,  that 
there  maybe  strong  suspicions  of  his  guilt,  but  the  testimony  must  be  of  such 
a  nature  that,  when  you  have  considered  it  all,  you  find  a  clear  conviction  of 
defendant's  guilt.  This  much  is  required  by  tlie  law.  If  this  much  has  not 
been  proven,  you  will  acquit  the  defendant. 

"(13)  The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  Barnes,  the  deceased,  brought  on  the  difficulty  and  struck  the  first  blow, 
then  the  defendant  had  the  right  to  resist  such  assault,  and  to  use  such  force 
as  was  apparently  necessary  for  that  purpose.  And  if  the  jury  believe  from 
the  evidence  that  Barnes  was  physically  larger  and  stronger  than  the  defend- 
ant, and  that,  by  reason  of  such  superior  strength,  he  in  the  difficulty  knocked 
the  defendant  down  two  or  three  times,  and  then  jumped  upon  him,  and  the 
defendant  had  reasonable  grounds  to  apprehend  that  the  deceased,  Barnes, 
was  about  to  inflict  upon  him  death  or  great  bodily  harm,  and  that  such  danger 
was  then  impending,  or  about  to  fall  upon  him,  and  he  had  no  means  to  effect- 
ually protect  himself  from  such  impending  danger  at  the  hands  of  Barnes 
without  the  use  of  a  deadly  weapon,  then  the  defendant  was  justified  in  shoot- 
ing the  deceased,  if  such  shooting  was  reasonably  necessary  to  protect  himself 
from  such  impending  harm. 

*'(14)  If  BuTies  had  threatened  to  kill  Hicks,  or  inflict  great  personal  in- 
Jury  upon  him,  and  such  threats  had  been  communicated  to  Hicks,  then  Hicks 
had  a  right  to  arm  himself  with  a  pistol,  or  otherwise  to  defend  himself  against 
such  threatened  personal  injury ;  and  if  Barnes  assailed  Hicks  after  making 
such  threats,  and  after  such  threats  had  been  communicated  to  Hicks,  If  such 
threats  were  made  and  communicated  to  Hicks,  then  Hicks  had  the  right  to 
use  any  force  at  his  command  that  was  reasonably  necessary  to  repel  the  as- 
sault of  Barnes,  if  Barnes  assaulted  him,  and  even  to  kill  Barnes  if  reason- 
ably necessary,  or  apparently  so,  to  preserve  his  life,  or  prevent  great  per- 
sonal injury  being  iidicted  upon  him."  ^  I 
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The  above  instructions  put  the  Ciise  of  defendant  fairly  beforethe  jury,  and 
it  is  only  necessary  to  say  of  the  eiglit  instructions  asked  and  not  given  that 
they  were  properly  refused  on  the  ground  that,  in  so  far  as  they  contained 
correct  declarations  of  law,  they  were  embraced  in  the  above  six  instructions 
that  were  given. 

There  was  the  usual  conflict  of  evidence  as  to  who  brought  on  the  last  en- 
counter which  ended  in  the  tragedy,  but  there  was  sufficient  evidence  to  jus- 
tify the  court  in  submitting  that  question  to  the  jury,  as  was  done  in  the  tenth 
Instruction  given  on  behalf  of  the  state,  and  in  those  given  for  defendant. 
It  was  for  the  jury,  and  is  not  for  us,  to  deal  with  this  conflict. 

It  is  further  objected  that  the  prosecuting  attorney  made  certain  objection- 
able |emarks  in  his  closing  speech  to  the  jury.  No  objection  was  interposed 
at  the  time  they  were  alie^  to  have  been  made,  and  for  that  reason  will  not 
be  considered  here,  the  rule  as  to  matters  of  exception  being  the  same  in 
criminal  as  in  civil  cases.    State  v.  McDonald,  85  Mo.  539. 

The  court  gave  instructions  as  to  murder  in  the  first  and  second  degrees, 
and  manslaughter  in  the  fourth  degree,  and  no  complaint  was  made  in  the 
court  below,  nor  is  any  made  before  this  court,  that  the  evidence  applied  to 
any  other  grades  of  homicide  than  those  upon  which  instructions  are  given. 

We  find  no  error  in  the  record  justifying  an  interference  with  the  judg- 
ment, and  it  is  hereby  affirmed,  with  the  concurrence  of  Judge  Eat  and 
Judge  Black,  who  file  a  concurring  opinion. 

Brace  and  Sherwood,  JJ.,  dissent. 

Black,  J.  In  the  case  of  State  v.  Partlow,  ante,  14,  (recently  decided,) 
no  instructions  were  given  of  an  offense  below  the  grade  of  murder  in  the 
second  degree,  and  the  instructions  upon  self-defense  were  in  no  way  quali- 
fied hy  any  instructions  as  to  manslaughter.  Here  the  court  gave  the  follow- 
ing instruction: 

'*If  you  believe  and  find,  from  the  evidence  in  this  cause,  that  said  B.  E. 
Barnes  first  assaulted  the  defendant,  or  that  defendant  entered  into  a  diffi- 
culty, with  no  design  to  use  his  pistol,  and,  while  under  the  influence  of  vio- 
lent passion,  aroused  by  the  acts  and  conduct  of  said  R.  E.  Barnes,  he  drew 
his  pistol  during  the  altercation,  and  fatally  shot  and  killed  deceased,  but  not 
in  a  cruel  or  unusual  manner,  without  malice,  as  defined  in  these  instruc- 
tions, whether  with  or  without  intent  to  kill,  and  that  he  did  this  under  such 
circumstances  as  did  not  justify  him  upon  the  ground  of  self-def(Bnse,  then 
you  should  convict  defendant  of  manslaughter  in  the  fourth  degree,  and  as- 
sess his  punishment  at  imprisonment  in  the  penitentiary  for  two  years,  or  by 
imprisonment  in  the  county  jail  not  less  than  six  months,  or  by  fine  of  not 
less  than  five  hundred  dollars,  or  by  both  a  fine  not  less  than  one  hundred 
dollars  and  imprisonment  in  the  county  jail  not  less  than  three  months. " 

In  this  case  the  evidence  shows  that  defendant  and  deceased  had  a  quarrel, 
and  came  to  blows  on  the  sidewalk,  and  were  separated  by  other  persons. 
The  bulk  of  the  evidence  tends  to  show  that  after  being  separated  the  de- 
fendant renewed  the  contest,  and  there  is  no  question  in  the  case  of  an  effort 
on  the  part  of  the  defendant  to  withdraw  from  the  contest  lifter  it  had  com- 
menced. In  view  of  this  instruction  and  the  evidence  in  the  case  I  cannot 
see  that  there  is  any  conflict  in  the  rules  of  law  upon  which  this  case  was 
tried,  and  those  applied  in  the  Partloto  Cctse,  and  therefore  concur  in  affirm- 
ing the  judgment. 

Qreeb  v.  Bbdmak. 

(Supreme  Court  qf  Miuouri,    June  20, 1887.) 
1.  GovKKAHT—lNcnMBKANcis— Taxes. 

Plaintiff  sued  on  the  covenant  against  incumbrances  to  reoover  a  sum  paid  by 
him  for  taxes  of  1882  upon  certain  lauds.    The  defendant  had  conveyed  these  lands 
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in  Mivonri  to  plaintiff  by  warranty  deed,  with  a  general  covenant  againet  incum 
brances.    In  oonsideration  of  this  conveyance,  the  plaintiff  conveyed  to  defendant 
certain  lands  in  Michigan,  and  also  executed  a  deed  of  trust  of  the  Missouri  lands 
to  secure  the  payment  of  two  promissory  notes  to  defendant.    In  this  deed  of  trust 

Elaintiff,  in  express  terms,  covenanted  to  pay  all  taxes  then  existing  against  the 
md.    Held,  that  plaintiff  could  not  recover. 
2.  Appsai/— SrinxKOs— OajBonoKS. 

Where  a  fj^neral  objection  is  made  to  the  introduction  of  evidence  at  the  trial* 
but  no  specific  grounds  of  objection  are  pointed  out,  the  appellate  court  will  not 
consider  the  objection. 

Error  to  circuit  court,  Balls  county. 

Brisiow  dk  Lighter^  for  plaintiff  in  error.    22.  F.  Zayp  for  defendant  in  er- 
ror. 

Per  Gubiam.  This  was  a  suit  on  the  covenant  against  incumbrances  in  a 
deed  to  recover  an  amount  paid  for  taxes  for  the  year  1882.  The  answer  whs 
a  ffeneral  denial.  The  facts  are  as  follows:  On  the  twenty-ninth  January, 
1882,  the  defendant,  Redman,  by  a  warranty  deed  with  a  general  covenant 
against  incumbrances,  conveyed  to  plaintiff,  Greer,  two  parcels  of  land  in 
Kails  county,  upon  which  the  taxes  for  that  year  had  not  been  paid,  and 
which  the  plaintiff  paid.  As  a  part  of  the  oonsideration,  Greer  conveyed 
to  Redman  certain  lands  in  the  state  of  Michigan.  He  also,  as  another  part 
of  the  consideration,  made  a  deed  of  trust  upon  the  Missouri  land  to  secure 
the  payment  of  two  promissory  notes;  and  in  this  deed  of  trust  he,  in  express 
terms,  covenanted  to  pay  all  taxes  then  existing  against  the  land.  It  also  ap- 
pears, by  parol  evidence,  that,  at  the  time  the  deeds  were  made,  plaintiff 
agreed  to  pay  the  taxes  on  land  in  Missouri,  and  the  defendant  agi*eed  to  and 
had.paid  the  taxes  on  the  Michigan  land  for  the  same  year,  (1882.)  The  deed 
sued  upon  and  the  deed  of  trust  were  made  upon  the  same  day,  delivered  at 
the  same  time,  conveyed  the  same  land,  and  were  different  parts  of  one  and 
the  same  transaction,  and  may  be  taken  and  read  together.  The  general  cov- 
enant in  the  deed  was  qualified  by  the  special  covenant  in  the  deed  of  trust, 
and  the  two  instruments  show  that  plaintiff  was  to  pay  the  taxes  for  which 
he  sues.  Objections  were  made  by  the  plaintiff  to  the  introduction  of  the 
deed  of  trust  in  evidence,  and  to  the  evidence  of  the  payment  of  taxes;  by 
defendant  to  the  parol  proof  of  the  agreement  with  respect  to  the  payment  of 
taxes;  but  the  objections  were  general,  without  any  grounds  being  assigned, 
and  the  case  stands  as  if  no  objections  had  been  made. 

(All  concur.) 

Haley  and  another  v.  Statb. 
{SajymM  COvrt  of  ArkansoM,    May  21, 1887.) 

1.  BoBBKBT—lKDicfrMBNT— Larceny. 

At  common  law  one  indicted  for  robbery  could  not  be  convicted  of  larceny.  The 
statutory  system  of  Arkansas  has  changed  this  rule. 

2.  Samk. 

A  statute  fMansf.  Dig.  2  2288)  declared  that  "  upon  an  indictment  for  an  offense 
consisting  oi  different  degrees,  the  defendant  may  be  found  guilty  of  any  degree  not 
higher  than  that  charged  iu  the  indictment,  and  may  be  found  guilty  of  any  of- 
fense included  in  that  charged  in  the  indictment."  Section  2280  provided  that  all 
offenses  of  larceny  should  be  deemed  degrees  of  the  same  offense  in  the  meaning 
of  that  section.  Meld  that^  the  crime  of  robbery  being  an  aicgravated  or  compouira 
larceny,  a  conviction  of  grand  larceny  upon  an  indictnient^r  robbery  is  proper  if 
the  Jury  is  in  doubt  which  offense  defendant  committed. 
8.  Sams— IjECBTBUcnoNs. 

Upon  a  trial  for  robbery,  dafendants  requested  an  instrnction  to  the  effect  that 
the  lon^  silence  of  the  prosecuting  witness  in  announcing  the  crime  was  a  circum- 
stance from  which  the  jury  might,  in  connection  with  the  evidence,  infer  that  no 
putting  in  fear  or  violence  had  been  used.  HM  properly  refhsed.  It  Is  not  the 
judge's  duty  to  point  out  what  inferences  may  or  should  bt  drawn  from  particular 
tetaiavriacooe. 
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4.  Sams. 

An  instrucdon  on  the  8al^{«ct  of  ft«Qd  or  stealth  on  a  robbery  trial,  there  being 
no  evidence  that  the  property  taken  had  been  obtained  by  these  means,  is  error. 

5.  Laboxnt— UsB  Of  Fbaud— Falbb  Pbbtskbjbb. 

An  instruction  that  if  the  property  taken  was  so  obtained  by  stealth  or  fraud, 
with  intent  to  steal  the  same,  the  offense  of  larceny  was  made  out,  is  erroneous. 
Where  the  owner  parts  with  the  propertv  by  consent,  there  is  no  trespass,  and  the 
offense  is  tbat  of  cheating  at  common  law»  or  the  statutory  otTense  of  false  pre- 
tenses. 

6.  Saics— Blackmail. 

Upon  a  trial  for  robbery  resulting  In  a  conviction  of  grand  larceny  there  was  evi^ 
dence  showing  that  the  property  obtained  was  voluntarily  given  by  the  prosecut- 
ing witness  to  shield  himself  from  a  threatened  exposure  of  crime  by  defendants. 
Jleid,  tbat  defendants  were  entitled  to  an  unqualified  instruction  that,  if  the  jury 
should  find  that  the  prosecuting  witness  had  parted  with  the  property  to  shield 
himself  from  prosecution,  or  to  avoid  a  public  charge  of  crime,  the  offense  of  lar- 
ceny was  not  uDmmitted,  and  that  it  was  error  for  the  court  to  modify  a  requested 
instruction  to  that  effect  by  adding  the  idea  of  fraud. 

Appeal  from  circuit  court,  Saline  county.    Indictment  for  robbery. 
John  McLure,  for  appellants.    Dan  W,  Jones,  Atty.  Qen.,  for  appellee. 

Smith,  J.  The  indictment  charged  that  the  defendants  ''sundry  bills  of 
United  States  currency  of  the  aggregate  value  of  five  hundred  dollars,"  etc., 
**of  the  money  and  personal  property  of  one  Perry  Huff,  feloniously,  violently, 
by  force,  and  intimidation,  from  the  person  and  against  the  will  of  him,  the 
said  Perry  Huff,  then  and  there  feloniously. and  violently  did  steal,  take,  and 
carry  away,  against  the  peace,"  etc.  The  jury  found  the  defendants  guilty 
of  grand  larceny.  Motions  for  a  new  trial  and  in  arrest  of  judgment  were  re- 
fused; and  Judgment  of  confinement  in  the  penitentiary  was  pronouuced 
against  them. 

The  ground  of  the  motion  in  arrest  of  Judgment  is,  ''because  the  facts  stated 
in  the  indictment  do  not  constitute  the  crime  of  grand  larceny. "  At  common 
law  one  indicted  for  robbmy  could  not  be  convicted  of  larceny,  as  appeal's 
from  BeoD  v.  Francis,  2  Strange,  1014,  which,  after  having  been  twice  argued 
in  the  king's  bench,  was  finally  heard  before  all  the  judges  of  England.  In 
that  case  the  defendants  were  indicted  for  robbery.  The  J  ury  returned  a  spe- 
cial verdict,  and  the  question  arose  thereon  whether  the  facts  found  consti- 
tuted robbery.  Counsel  for  the  defendants  moved  for  a  discharge  of  the  pris- 
oners, and  the  court  said:  "We  all  think  this  is  grand  larceny,  and  therefore 
cannot  discharge  these  persons,  but  as  we  oannot  give  judgment  for  a  larceny^ 
there  must  he  a  new  indictment »^^  In  the  report  of  the  same  case  in  2  Com. 
478,  it  was  held  that  the  prisoners  ought  not  to  be  discharged  out  of  custody, 
but  remanded;  "for,  though  no  robbery  is  found  by  the  verdict, yet  it  appears 
they  are  guilty  of  grand  larceny,  for  wliich  no  judgment  can  be  given  on  this 
indictment,  for  this  differs  from  burglary  and  other  cases  where  the  prisoner 
may  be  acquitted  of  the  burglary,  and  found  guilty  of  the  felony ;  but  here  the 
offense  is  laid  to  be  a  robbery  in  taking  a  persona.  The  court  cannot  give 
Judgment  against  them  on  this  indictment,  but  must  discharge  them  as  to  it, 
and  remand  them  in  order  to  be  tried  upon  a  new  indictment  for  tike  grand 
larceny.'* 

Section  2288  of  Mansfield's  Digest  declares  that,  "upon  an  indictment  for 
an  offense  consisting  of  different  degrees,  the  defendant  may  be  found  guilty 
of  any  degree  not  higher  than  that  charged  in  the  indictment,  and  may  be 
found  guilty  of  any  offense  included  in  that  charged  in  the  indictment." 

"Sec.  22^.  The  offenses  named  in  each  of  the  subdivisions  of  this  section 
shall  be  deemed  degrees  of  the  same  offense  in  the  meaning  of  the  preceding 
section.  Fint,  all  offenses  of  homicide;  second,  all  injuries  to  the  person  by 
maiming,  wounding,  beating,  and  assaulting,  whether  maliciously  or  from 
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sudden  passion,  and  whelher  attended  or  not  with  the  intention  to  kill;  thirdt 
all  oflPenses  of  larceny;  fourth,  arson  and  house-burning;  fifth,  burglary  and 
house-breaking;  sixth,  slu  offense,  and  an  attempt  to  commit  the  offense,"  etc. 

The  question,  then,  resolves  itself  to  this:  Whether  robbery  is  a  degree  or 
species  of  larceny,  or  includes  it.  In  Clary  v.  titate,  83  Ark.  566,  this  court 
flaid:  "Perhaps,  on  a  trial  for  robbery,  if  the  state  fails  to  prove  that  the  goods 
were  taken  from  the  person  of  tlie  party  charged  to  have  been  injured,  by  put- 
ting him  in  fear,  or  by  intimidation  or  violence,  and  proves  that  the  goods 
were  taken  from  his  person  furtively,  the  accused  might  be  convicted  of 
larceny."  And  in  Davis  v.  State,  45  Ark.  ,4649  it  was  declared  that  one  ac- 
cused of  murder  might  be  convicted  of  an  assault  with  intent  to  kill,  provided 
the  indictment  contained  all  the  substantive  allegations  necessary  to  let  in 
proof  of  the  inferior  crime.  If  the  allegations  of  violence  and  intimidation 
be  stricken  out  of  the  present  indictment,  a  charge  of  larceny  will  still  be  left 
Now,  robbery  is  a  compound  or  aggravated  larceny.  It  is  a  stealing  from  a 
person,  with  the  element  of  assault  or  putting  in  fear  superadded.  Hence  it 
is  that  an  acquittal  or  conviction  of  either  offense  bars  a  prosecution  for  the 
other.  This  could  only  be  upon  the  theory  that  larceny  is  included  in  robbery. 
Hence,  also,  under  an  indictment  for  the  higher  crime,  the  jury  may  find  the 
defendant  guilty  of  the  lower  if  they  entertain  a  reasonable  doubt  as  to  which 
of  the  two  offenses  he  is  guilty.  1  Bish.  Orim.  Law,  (6th  Ed.)  §§  558,  566, 
791, 792, 794, 795, 1054, 1055;  2  Bish.  Crim.  Law.  (6th  Ed.)  §§  892, 1158;  Peo- 
ple  v.  McQotoant  17  Wend.  886;  Rickey  w.  State,  28  Ind.21;  People  y.  Jones. 
hS  Gal.  58 ;  8taU  v.  Jenkins,  36  Mo.  872 ;  State  v.  Davidson,  38  Mo.  374 ;  StaU 
v.  Brannon,  55  Mo.  63;  State  v.  Fainter,  67  Mo.  85;  StaU  v.  Keeland,  2  S. 
W.  Rep.  442. 

The  parties  indicted  for  the  robbery  were  T.  J.  Haley,  his  wife,  and  son. 
Perry  Huff,  the  prosecuting  witness,  was  a  merchant  of  Hot  Springs,  and  a 
believer  in  spiritualism.  Mrs.  Haley  claimed  to  be  a  medium  of  communication 
with  the  world  of  spirits,  cognizant  of  past  events  that  had  not  fallen  under 
her  own  observation,  and  able  to  predict  the  future.  Huff  had  been  in  the 
habit  of  consulting  her  about  his  business  transactions,  and,  having  recently 
Buffered  some  losses  by  fire,  was  anxious  to  know  whether  he  was  to  get  bis 
insurance  in  full.  Having  invited  her  victim  to  a  sitting  at  10:30  A.  m.,  the 
woman  stationed  her  husband  and  step-son  behind  a  curtain  in  the  same  apart- 
ment; and,  pretending  to  go  off  into  a  trance,  she  accused  Huff  of  burning 
his  houses  to  defraud  the  insurance  companies.  About  this  time  the  two 
men  walked  from  behind  the  curtain.  Huff  testifies  that  they  locked  the  door 
of  the  room ;  that  the  old  man  Haley  and  his  son  both  had  pistols;  that  th^ 
exhibited  them  to  him,  and  demanded  his  money,  and  told  him  he  must  give 
it  up;  that  he  was  in  fear  of  his  life  and  great  bodily  injury,  and,  under  this 
fear,  he  gave  the  defendants  $500,  and  made  his  note,  payable  to  Mrs.  Haley, 
for  $1,500  more.  The  three  Haleys  swear  that  Huff  confessed  to  Mrs.  Haley, 
acting  as  a  spiritual  medium,  the  burning  of  his  houses  ou  two  different  occa- 
sions; that  old  man  Haley  and  his  son  heard  the  confession;  that,  after  the 
confession  was  made,  they  confronted  Huff;  that  Huff,  being  aware  they  had 
heard  his  confession,  to  keep  them  from  telling  the  public,  and  especially  Huff's 
wife,  finally  agreed,  and  without  any  suggestion  or  demand  on  their  part,  to 
pay  Mrs.  Haley  $500  in  cash,  and  give  his  note  for  $1,500,  payable  at  a  short 
time,  as  soon  as  he  could  sell  some  property.  Huff  also  swore  that  they  de- 
tained him  in  the  room  for  several  hours,  the  two  men  standing  on  each  side 
of  him ;  and  that,  after  he  had  paid  the  money,  they  mesmerized  or  drugged  or 
chloroformed  him,  so  that  he  felt  drowsy  for  three  or  four  days;  and  that*  be- 
fore he  had  fully  recovered,  the  defendants  had  left  town.  Huff  made  no 
complaint  to  any  officer,  but  laid  his  case  before  a  lawyer,  who  advised  him 
to  be  quiet  until  the  defendants  should  return.  In  three  or  four  months  they 
came  back  to  collect  the  note,  when  Huff  caused  them  to  be  arrested.    Mrs. 
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Haley  was  acquitted,  under  the  directions  of  the  court,  on  account  of  the 
presence  and  presumed  coercion  of  her  husband. 

The  defendants  requested  the  court  to  charge  "  that  the  long  silence  of  Perry 
Huff,  from  August  27,  1885,  to  December  9  of  the  s^me  year,  in  announcing 
the  alleged  robbery,  is  a  circumstance  from  which  the  jury  may  infer,  in  con- 
nection with  the  evidence,  that  the  said  Huff  was  not  deprived  of  his  money 
through  fear  or  violence. "  This  was  properly  refused .  To  give  it  would  have 
been,  under  our  system  of  practice,  an  invasion  of  the  province  of  the  jury.  It 
is  not  the  duty  of  the  presiding  judge  to  point  out  what  inferences  may  or 
should  be  drawn  from  particular  facts  in  proof.  Randolph  v.  McCain,  84 
Ark.  696;  Flynn  v.  State,  43  Ark.  289;  Maclin  v.  State,  44  Ark.  115;  Polk 
V.  State,  45  Ark.  165;  Stephens  v.  Oppenheimer,  Id.  492. 

The  jury  were  also  told  that  "if  they  believe,  from  the  evidence  beyond  a 
reasonable  doubt,  that  the  defendants,  or  either  of  them,  feloniously  took  the 
property  from  the  possession  of  the  said  Perry  Huff,  by  stealth  or  fraud,  with 
intent  to  steal  the  same,  then  the  jury  may  find  the  defendants,  or  either  of 
them  that  so  took  the  money,  guilty  of  larceny. "  The  court  was  further  re- 
quested to  charge  that  if  the  jury  should  find* Huff  had  parted  with  his  money 
to  shield  himself  from  a  prosecution  for  arson,  or  to  avoid  a  public  charge  of 
that  cliaracter,  this  would  not  constitute  larceny.  This  prayer  the  court  modi- 
fied by  adding  the  words,  "unless  it  was  a  contrivance  resorted  to  by  the  de- 
fendants to  induce  him  by  fraud  to  give  up  his  money,  and  in  that  way  feloni- 
ously to  steal  the  same." 

In  going  out  of  its  way  to  deal  with  the  question  of  fraud  and  fraudulent 
devices,  the  court  was  treading  upon  dangerous  ground;  for  some  subtle  dis- 
tinctions have  become  firmly  established  in  the  law  of  larceny.  Indeed,  the 
whole  law  on  this  subject  is  extremely  technical.  Mr.  Bishop,  in  his  work 
on  Criminal  Law,  (volume  2,  §  808,)  says:  "If,  by  fraud,  a  person  is  in- 
duced to  part  with  his  goods,  meaning  to  relinquish  his  property  in  them,  as 
well  as  his  possession,  he  who  thus  obtains  them  may  be  chargeable  with  a 
cheat  at  the  common  law,  or  under  the  statutes  against  false  pretenses,  but 
not  with  larceny,  because,  it  is  assumed,  the  owner  having  actually  consented 
to  part  with  his  ownership,  there  was  no  trespass  in  the  taking."  In  liOomi» 
V.  People,  67  N.  Y.  329,  this  distinction  is  thus  sUted:  "Where,  by  fraud, 
conspiracy,  or  artifice,  the  possession  is  obtained  with  a  felonious  design,  and 
title  still  remains  in  the  owner,  larceny  is  established.  Where  title,  as  well 
as  possession,  is  absolutely  parted  with,  the  crime  is  false  pretenses."  Com- 
pare Whart.  Crim.  Law,  (9th  £d.)  g§  964, 965,  and  Kellogg  v.  State,  26  Ohio 
St.  15. 

There  was  no  evidence  that  the  prisoners  had  obtained  Huff's  money  by  any 
trick.  They  obtained  it  either  by  exciting  his  fears  or  through  his  consent. 
And  there  being  nothing  in  the  circumstances  from  which  the  jury  could  in- 
fer that  the  possession  of  the  money  was  intrusted  to  them  as  bailees,  or  for 
a  temporary  purpose,  the  question  was,  not  whether  the  mcmey  had  been  pro- 
cureii  from  the  owner  by  false  and  fraudulent  representations,  but  whether  it 
had  been  obtained  by  his  free  consent,  or  extorted  from  his  fears.  If  the  lat- 
ter was  the  case,  then  the  larceny  was  complete;  the  apparent  consent  bein^ 
annulled  by  the  fear  which  the  thieves  had  inspired.  2  Bish.  Crim.  Law,  | 
807.  Such,  however,  is  not  the  law  when  goods  or  moneys  are  acquired  by 
fraudulent  practices.  Consent,  no  matter  how  fraudulently  obtained,  if  there 
be  no  mistake  as  to  the  taker  or  the  thing  taken,  excludes  the  idea  of  trespass, 
and  consequently  the  idf^  of  hirceny.  And  no  threats  of  prosecution,  or  fear 
of  loss  of  reputation,  will  nullify  such  .consent.  2  Bish.  Crim.  Law,  §8  811, 
1173;  1  Whart.  Crim.  I^w,  §  915;  Perkins  v.  State,  65  Ind.  317.  The  de- 
fendants having  given  evidence  tending  to  prove  that  the  $500  was  volun- 
tf^rily  paid  by  Huff  as  hush-money  for  the  preservation  of  his  secret,  and  in 
oi4er  to  prevent  exposure^  they  had  the  right,  to  have  the  jury  instructed  on 
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this  hypothesis.  And  the  qaalification  attached  by  the  court,  in  relation  to 
fraud,  was  erroneous,  for  two  reasons:  There  was  no  testimony  upon  which 
to  base  it;  and  if  there  had  been,  it  is  not  the  law. 

Reversed  and  remanded,  with  directions  to  put  the  defendants  upon  trial 
for  larceny. 


SooTT  c.  State. 
{Bttpreme  QmH  of  Arkansas,    May  21, 1887.) 

1.  EyrDEircB->Ssoo2n>ART. 

To  prove  that  a  witness  for  the  defense  had  heretofore  been  convicted  of  larceny 
before  a  justice  of  the  peace,  parol  testimony,  and  a  document  which  purported  to 
be  not  an  exemplification  of  the  docket  entries  of  the  justice*  but  a  report  of  con- 
victions in  his  court,  required  to  be  filed  by  law  in  tne  clerli's  oflloe,  were  intro- 
duced.   Beld  error,  as  not  being  the  best  evidence  available  under  the  circumstances. 

2.  Wmrras—CoMPBTKircT— Appeal. 

Where  evidence  is  ruled  out  on  account  of  the  subject-matter  offered  to  be  proved, 
it  is  necessary,  in  a  bill  of  exceptions,  to  set  out  the  proposed  testimony,  in  order 
that  the  appellate  court  may  be  able  to  Judge  whether  it  is  relevant  ana  material. 
But  when  a  witness  is  rejected  on  the  ground  of  his  legal  disability  to  testify,  the 
presumption  is  that  he  would  have  been  rejected,  no  matter  how  important  the 
evidence  might  have  been,  and  the  error  will  be  considered,  though  such  testimony 
is  not  so  set  out. 

3.  HoMiciD»— AssAxn/r  with  IirrEiffT  to  Kill. 

To  support  an  Indictment  for  assault  with  intent  to  murder  alleged  to  have  been 
committed  on  A.,  there  must  be  evidence  of  the  spedfio  intent  to  injure  such  per- 
son. A  charge  that  if  the  jury  find  from  the  evidence  that  defendant  shot  Into  the 
house  of  A.  and  into  a  crowd  where  A.  was  at  the  time  situated  without  provoca- 
tion and  '*when  all  the  circnmstances  of  the  shooting  show  an  abandoned  and 
wicked  disposition  and  a  reckless  disregard  of  human  life  on  the  part  of  the  de- 
fendant" is  error,  as  likely  to  mislead  the  Jury  into  the  belief  that  proof  of  the  par- 
ticular intent  alleged  could  be  dispensed  with. 

Appeal  from  circuit  court,  Drew  county. 
Indictment  for  assault  with  intent  to  murder. 

W,  H.  Hyatt  and  David  A,  Gates,  for  appellant.  Dan  W.  Jones,  Atty.  GreiL, 
for  appellee. 

Smith,  J.  On  the  trial  of  this  indictment,  the  defendant  offered  one  Burton 
as  a  witness.  The  state  objected  to  his  being  sworn,  alleging  that  he  had  pre- 
viously been  convicted  of  petit  larceny  before  a  justice  of  the  peace.  The  trial 
was  started,  and  a  subpcsna  duces  tecum  issued  for  the  justice,  who  came,  but 
did  not  bring  his  docket.  The  state  was  then  permitted,  over  the  objection  of 
the  defendant,  to  prove  the  conviction  by  parol  testimony,  and  to  read  to  the 
jury  a  document,  which  purported  to  be,  not  an  exemplification  of  the  docket 
entries  made  in  the  course  of  the  prosecution,  but  a  report  of  the  convictions 
in  his  court,  which  he  had  before  that  time  filed  in  the  clerk's  ofiice,  as  required 
by  law.  This  was  errorr  The  Judgments  and  ordera  of  a  Justice  of  the  peace 
are  kept  in  a  docket.  They  are  qtmsi  records,  and  provable  only  by  the  pro- 
duction of  the  docket  itself,  or  by  a  certified  copy.  The  record  was  in  exist- 
ence, and  accessible.  It  therefore  constituted  the  best  evidence  of  the  fact. 
Mansf.  Dig.  g§  2824,  4032;  Gates  v.  Bennett,  33  Ark.  475;  1  Greenl.  £v.  §§ 
375,  513;  1  Phil.  Ev.  (4th  Amer.  Ed.,  Cowan  &  HilFs  Notes,)  o.  3,  note  14; 
U.  8.  V.  Biehusch,  1  McCrary,  42. 

The  attorney  general  suggests  that,  inasmuch  as  the  bill  of  exceptions  does 
not  siiow  what  the  testimony  of  this  witness  would  have  been,  it  does  not  ap- 
pear that  the  defendant  was  prejudiced  by  his  exclusion.  Where  evidence  is 
ruled  out  on  account  of  the  subject-matter  offered  to  be  proved,  it  is  necessary 
to  set  out  the  proposed  testimony  in  order  that  the  court  of  errors  may  be  able 
to  judge  whether  it  is  relevant  and  material.  But  when  a  witness  is  rejected 
on  the  ground  of  his  tegal  disability  to  testify  in  a  eouit  of  Justice)  the  pr^ 
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sumption  is  he  would  have  been  rejected,  no  matter  how  important  his  eyi 
dence  might  have  been.  Pow.  App.  Proc.  e.  5,  §  12;  State  y.  Jim,  3  Jones, 
(N.  C.)  348. 

The  defendant  was  charged  with  an  assault  apon  one  Primus  Bannister, 
with  intent  him,  the  said  Primus,  to  kill  and  murder.  It  was  proved  that  the 
defendant  was  on  bad  terms  with  Primus,  and  also  with  several  members  of 
his  family  or  inmates  of  his  house,  and  that  he  repeatedly  made  threats  against 
all  of  them.  A)x>ut  10  o'clock  of  an  August  night,  when  the  moon  was  shin- 
ing brightly,  and  while  Primus  and  his  family  were  sitting  in  an  open  hall  of 
his  house,  the  defendant  was  recognized  in  the  act  of  creeping  along  a  picket 
fence,  which  ran  a  few  yards  from  the  house,  with  a  double^barrel  shot-gun 
in  his  hand,  and  when  he  came  opposite  the  hall  he  discharged  first  one  barrel, 
and  then  the  other,  among  the  group  of  persons  sitting  there.  Luddly  no 
serious  damage  was  done.  The  gun  was  loaded  with  squirrel  shot,  and  the 
charge  lodged  in  the  house,  although  a  few  scattering  shot  took  effect  in  the 
persons  of  some  of  the  family.  Primus  was  not  hit.  Upon  this  state  of  proof 
the  court  gave  the  following  charge:  '*  Before  tlie  jury  can  convict  the  de- 
fendant of  an  assault  with  intent  to  kill  Primus  Bannister,  they  must  believe, 
beyond  a  reasonable  doubt,  that  the  defendant  shot  at  Primus  i^annister  with 
the  felonious  intent  to  kill  him,  the  said  Primus  Bannister;  and  if  the  jury 
believe  from  the  evidence  that  it  was  some  one  else  other  than  Primus  Ban- 
nister at  whom  the  defendant  shot,  or  if  they  have  a  reasonable  doubt  as  to 
whom  the  defendant  intended  to  shoot,  they  will  find  defendant  not  guilty, 
unless  they  further  find  from  the  evidence  that  the  defendant  shot  into  the 
house  of  Primus  Bannister,  and  into  a  ciowd  where  he,  Primus  Bannister,  was 
at  the  time  situated,  without  provocation,  and  when  all  the  circumstances  of 
the  shooting  show  an  abandoned  and  wicked  disposition,  and  a  reckless  dis- 
regard of  human  life  upon  the  part  of  the  defendant." 

Doubtless  shooting  into  a  crowd  is  an  assault  upon  each  member  of  the 
crowd.  State  Y.Nash,  86  N.  G.  650 ;  State  v.  Myers,  19  Iowa,  517 ;  Smith  v. 
Com.,  100  Pa.  St.  824.  And  probably,  if  the  death  of  any  individual  results 
from  such  reckless  conduct,  it  will  be  murder,  the  act  being  unlawful,  and 
the  law  implying  malice,  in  tlie  absence  of  circumstances  reducing  the  offense 
to  a  lower  grade.  But  the  essence  of  the  crime  for  which  the  prisoner  was  in- 
dicted was  the  specific  intention  to  take  the  life  of  Primus  Bannister.  That 
intent  was  distinctly  alleged,  and  evidence  was  offered  from  which  the  jury 
might  infer  it  to  have  existed  in  the  defendant's  mind.  Having  been  alleged, 
it  was  necessary  to  prove  it  to  the  satisfaction  of  the  jury. 

And  no  general  malevolence,  malignity  of  disposition,  or  disregard  of  the 
sanctity  of  human  life  would  supply  the  place  of  such  proof.  3  Greenl.  £v. 
§  17;  Lochia  V.  State,  34  Ark.  275;  Com.Y.  Harley,  7  Mete.  506;  Com.  v. 
Kellogg,  7  Gush.  477. 

It  follows  that  the  concluding  portion  of  the  charge  quoted  above  was  liable, 
to.  mislead  the  jury  into  the  belief  that  proof  of  the  particular  intent  alleged 
could  be  dispensed  with.    Beversed  for  a  new  trial. 


Vauohan  t>.  Harp. 

{Supreme  CouH  qf  Arkansas,    May  21,  1887.) 

Appkal— DiciBioir— Practici. 

Mansf.  Dig.  Ark.  {}  1818, 1821,  reqtdring  every  opinion  of  the  sapreme  oonrt  to 
be  reduced  to  writhig,  and  to  adjudicate  and  decide  all  points  presented  that  legiti- 
mately arise  in  the  case,  whether  their  decision  be  necessary  to  the  deterniiDation 
of  the  case  or  not,  is  repealed  by  Code  Civil  Pr.  J  888,  which  provides  for  written 
opinions  "in  all  cases  involving  a  principle  of  law  not  previoosly /settled  by  the 
conrt  and  reported."  gitized  by  V  * 
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2.  CbirariTimoirAL  Law— Suprebcb  Coubt  Dboxbionb— Leoiblatiys  Powsb. 

The  legislative  and  judicial  departments  of  the  state  government  being,  in  the 
line  of  their  several  duties,  independent  of  each  other,  the  former  has  not  author- 
ity, under  the  constitution,  to  require  the  latter  to  give  the  reasons  of  its  decisiuiis 
in  writing.    H6u8ton  v.  WUHamt,  ISCal.  25,  approved  and  followed. 

Appeal  from  circuit  court,  Pulaski  county. 

T,  J.  Oliphint,  for  appellant.  Blacktvood  d  WUliams  and  Z.  P.  If.  Farr, 
for  appellee. 

Battle,  J.  During  the  present  term  of  the  court,  the  judgment  in  this 
action  was  affirmed  without  a  written  opinion  setting  forth  the  reasons  of  the 
court  for  so  doing  beinir  filed.  The  appellant  now  says  the  court  erred  in  so 
doing,  and  for  that  and  other  reasons  moves  the  court  for  a  reconsideration; 
and,  in  support  of  his  motion,  cites  sections  1318  and  1321  of  Mansfield's  Di- 
gest, which  provides  that  "every  opinion  of  the  supreme  court  shall  be  re- 
duced to  writing,"  and  that  ''it  shall  be  the  duty  of  the  supreme  court  to  ad- 
judicate and  decide  ail  points  presented  in  error  that  legitimately  arise  iu  the 
case,  notwitlistanding  that  some  one  or  more  points,  less  than  the  whole,  may 
be  sufficient  to  determine  the  case."  The  sections  cited  by  appellant  are 
taken  from  the  Revised  Statutes  of  this  state.  Since  their  enactment  the  Code 
of  Civil  Practice  has  been  enacted,  which  provides  that  this  "court  must  de- 
liver written  opinions  in  ail  cases  involving  a  principle  of  law  not  previously 
settled  by  the  court  and  reported."  This  repeals  so  much  of  the  Revised 
Statutes  as  requires  every  opinion  of  this  court  to  be  reduced  to  writing,  and 
makes  it  unnecessary  to  reduce  to  writing  any  opinion  not  required  by  the 
Code  to  be  in  writing.     Code  Civil  Pr.  §  888. 

But  a  more  important  question  arises.  The  judiciary  and  legislative  are 
co-ordinate  departments  of  the  state  government.  £ach,  in  the  line  of  its 
duties,  is  independent  of  the  other.  This  being  true,  has  the  legislature  au- 
thority to  require  this  court  to  give  the  reasons  of  its  decisions  in  writing? 
Mr.  Justice  Field,  in  delivering  the  opinion  of  the  court  in  Houiton  v.  Will" 
iamSf  13  Cal.  25,  so  fully  and  satisfactorily  expresses. our  view  upon  this 
question  that  we  quote  at  length  what  he  says  upon  the  subject.  In  speak- 
ing for  the  court,  he  says:  "If  the  power  of  the  legislature  to  prescribe  the 
mode  and  manner  in  which  the  judiciary  shall  discharge  their  official  duties 
be  once  recognized,  there  will  be  no  limit  to  the  dependence  of  the  latter.  If 
the  legislature  can  require  the  reasons  of  our  decisions  to  be  stated  in  writing* 
it  can  forbid  their  statement  in  writing,  and  enforce  their  oral  announcement, 
or  prescribe  the  paper  upon  which  they  shall  be  written,  and  the  ink  which 
shall  be  osed.  -And  yet  no  sane  man  will  justify  any  such  absurd  pretension. 
But  where  is  the  limit  to  this  power  if  its  exercise  in  any  particular  be  ad- 
mitted? The  truth  is,  no  such  power  can  exist  in  the  legislative  department* 
or  be  sanctioned  by  any  court  which  has  the  least  respect  for  its  own  dignity 
and  independence.  In  its  own  sphere  of  duties,  this  court  cannot  be  tram- 
meled by  any  legislative  restrictions.  Its  constitutional  duty  is  discharged  by 
the  rendition  of  decisions.  The  legislature  can  no  more  require  this  court  to 
state  the  reasons  of  its  decisions  than  this  court  can  require,  for  the  validity 
of  the  statutes,  that  the  legislature  sliall  accompany  them  with  the  reasons  for 
their  enactment.  The  principles  of  law  settled  are  to  be  extracted  from  the 
records  of  the  cases  in  which  the  decisions  are  rendered.  The  reports  are  full 
of  adjudged  cases  in  which  opinions  were  never  delivered.  The  facts  are 
stated  by  the  reporter,  with  the  points  arising  thereon,  and  are  followed  by 
the  judgments  rendered,  and  yet  no  one  ever  doubted  that  the  courts,  in  the 
instances  mentioned,  were  discharging  their  entire  constitutional  obligations. 
[See,  by  way  of  illustration,  cases  in  1  Day,  in  1  Brock,  Cas.,  and  in  4  Har. 
A  McH.]  The  practice  of  giving  the  reasons  in  writing  for  judgments  has 
grown  into  use  in  niodern  times.  Formdrly,  the  reasons,  if  any  were  given, 
Wfire  generally  stated  orally  by  the  judges, 'and  taken  down. by  the  r^>orters 
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in  short-hand.  1  Bl.  71.  In  the  judicial  records  of  the  king's  eourts*  'the 
reasons  or  causes  of  the  Judgment/  says  Ixud  C4>ke,  *  are  not  expressed;  for 
wise  and  learned  men  do»  before  they  judge,  labor  to  reach  to  the  depths  of 
all  the  reasons  of  the  case  in  question,  but  in  their  judgments  express  not  any ; 
and  in  truth,  if  judges  should  set  down  the  reasons  and  calises  of  their  judg« 
ments  within  eveiy  record,  that  immense  labor  should  withdraw  them  from 
the  necessary  services  of  the  commonwealth,  and  their  records  should  grow 
to  be  like  elephantini  libri,  of  infinite  length,  and,  in  mine  opinion,  lose 
MomewTiat  of  their  present  authority  and  reverence;  and  this  is  worthy  for 
learned  and  grave  men  to  imitate.'  Coke,  p.  3,pref.  5.  The  opinions  of  the 
judges,  setting  forth  their  reasons  for  their  judgments,  are.  of  course,  of  great 
importance  in  the  information  they  impart  as  to  the  principles  of  law  which 
govern  the  court,  and  should  guide  litigants;  and  right-minded  judges,  in  im- 
portant cases,  when  the  pressure  of  other  business  will  permit,  will  give  such 
opinions.  It  is  not  eveiy  case,  however,  which  wiU  justify  the  expenditure 
of  time  necessary  to  write  an  opinion.  Many  cases  involve  no  new  princi- 
ples, and  are  appealed  only  for  delay.  It  can  serve  no  purpose  of  public  good 
to  repeat  elementary  principles  of  law  which  have  never  been  questioned  for 
centuries.  The  court  must  therefore  exercise  its  own  discretion  as  to  the 
necessity  of  giving  an  opinion  upon  pronouncing  judgmeht;  and,  if  one  is 
given,  whether  it  shall  be  orally  or  in  writing.  In  the  exercise  of  that  dis- 
cretion, the  authority  of  the  court  is  absolute.  The  legislative  department  is 
incompetent  to  touch  it."  Hawkins  v.  Qoioemor,  1  Ark.  570;  Speight  v. 
People,  87  111.  595;  WilUts  v.  Ridgway,  9  Ind.  367. 

In  his  motion  for  reconsideration,  the  appellant  fails  to  call  our  attention  to 
a  single  fact  or  principle  of  law  which  we  have  not  carefully  considered.  We 
see  no  reason  for  changing  our  opinion,  and  the  motion  will  be  denied. 


St.  Louis,  I.  M.  &  S.  Bt.  Go.  o.  Alexanbeb* 

{Supreme  Co-uart  qf  Arkamat.    June  4,  1887.) 

1.  Taxation— Action  by  Tax-Title  Holdbb— Libn  fob  Tazbs  Paid— Lihitatiok  of 

Actions. 

The  cause  of  action  of  a  purchaser  at  tax  sale  whose  deed  is  declared  iDvalid,  to 
foreclose  the  lien  for  taxes,  penalty,  and  costs,  begins  to  run  ft*om  the  time  of  such 
adjudication,  not  from  the  aate  of  the  sale,  or  from  the  time  of  the  expiration  of  the 
period  for  redemption.  The  statute  (Mansf.  Dig.  Ark.  3  5789)  confers  no  right  of  ac- 
tion upon  the  tax  purchaser  for  reimbursement  until  the  sale  at  which  he  has  pur- 
chased shall  prove  invalid,  «.  e.,  until  a  court  of  competent  jurisdiction  shall  pro- 
nounce the  title  bad. 

2.  Same— Pebsonal  Jupoxent. 

The  fact  that  the  proprietor  of  land  sold  for  delinquent  taxes  is  a  railroad  com- 
pany, does  not  deprive  the  tax  purchaser,  on  failure  of  his  title,  of  the  right  to  a 
''personal  judgment,"  for  the  taxes,  penalty,  interest,  and  costs,  against  the  rail- 
road company  as  such  defaulting  proprietor. 
8.  Same— Vested  Right. 

The  fact  that  a  statute  authorizing  the  recovery  of  taxes  paid,  penalty,  interest, 
and  costs,  by  a  tax  purchaser  whose  title  fails,  is  repealed  or  modified  by  legislation 
subsequent  to  the  tax  Sale,  will  not  affect  the  purchaser's  right  to  recover,  which 
had  vested  before  the  repealing  act  was  passed.  All  the  provisions  of  the  statute 
giving  him  the  right  of  action  entered  into,  and  became  part  of  his  contract  of  pur- 
chase, and  so  passed  beyond  the  legislative  control. 
4.  Sake— Appbai,. 

Where  a  decree  recites  that  a  tax  sale  was  held  to  be  invalid  **  for  irregularity  in 
the  same,"  it  will  not  be  presumed,  on  appeal  from  a  Judgment  in  favor  of  the  tax 
purchaser  against  the  proprietor  of  the  land  sold,  for  penalty,  costs,  etc.,  that  the 
irregularity  was  at  such  a  time,  or  of  such  a  nature,  as  to  invalidate  the  penalty  and 
costs. 


Appeal  from  circuit  court,  Grarland  county.    In  chancery. 
"^    "      "  Johnson,  for  ap    " 
.w.no:ll— 48 


Dodge  d  Johnson,  for  appellant.    Leland  Leatl^rmant  for  appellee.  q\^ 
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OooERiLL,  G.  J.  At  the  collector*s  sale  for  the  non-payment  of  taxes  in 
1877,  Alexander,  the  appellee,  purchased  and  received  his  certificate  of  pur- 
chase for  a  section  of  land  in  Garland  county.  When  the  owner's  time  for 
redemption  had  expired,  the  clerk  executed  and  delivered  to  him  a  deed  to 
the  land.  In  18Mhe  brought  an  action  of  ejectment  for  the  possession  of 
the  premises.  Exceptions  were  filed  to  his  deed,  which  were  sustained  by 
the  court,  and  his  action  was  dismissed.  He  then  filed  his  complaint  to  fore- 
close  the  lien  for  the  taxes,  penalty,  and  costs,  and  for  the  taxes  of  1878-79, 
which  he  had  subsequently  paid,  and  for  a  personal  judgment  against  the 
railroad  company  as  the  defaulting  land-owner  at  the  time  of  sale.  The  land 
was  condemned,  and  the  personal  j  udgment  rendered  as  prayed .  After  the  tax 
sale  the  company  sold  portions  of  the  land,  and  its  vendees  were  parties  de- 
fendant. They  interposed  no  special  defense,  but  relied  upon  the  railroad  to 
make  good  its  answer.    AH  join  in  the  appeal. 

1.  The  company  pleaded  the  three  and  the  five  year  statutes  of  limitations 
as  a  bar  to  the  action,  and  the  argument  is  that  the  cause  of  action  accrued, 
if  not  at  the  date  of  the  tax  purchase,  then  at  the  expiration  of  the  time  al- 
lowed for  redemption;  and  that  more  than  five  years  having  elapsed  from  the 
expiration  of  the  time  to  redeem  before  the  suit  was  brought,  the  remedy  was 
barred.  The  rigfit  of  the  purchaser  at  the  tax  sale  to  reimbursement  for  his 
outlay  upon  failure  of  his  title  is  statutory.  **If  he  has  received  a  deed  which 
for  any  reason  is  subject  to  fatal  infirmity,  he  will  lose  what  he  has  paid," 
unless  the  statute  affords  him  relief.  Cooley,  Tax'n,  (5th  £d.)  546.  Our 
statute  does  not  undertake  to  confer  upon  the  tax  purchaser  any  remedy 
for  reimbursement  until  the  sale  at  which  he  has  purchased  shall  ''prove  in- 
valid. "  Mansf .  Dig.  §  5789.  The  only  method  known  to  the  law  of  proving 
the  invalidity  of  a  sale  is  by  a  judicial  investigation,  and  it  follows  that  his 
cause  of  action  does  not  accrue  until  a  court  of  competent  jurisdiction  has  ad- 
judged that  the  title  is  bad.  The  plaintiff's  suit  was  instituted  within  a  few 
months  after  the  adjudication  in  the.  action  of  ejectment,  and  the  defense  of 
the  statute  of  limitations  was  not  sustained. 

2.  It  is  argued  that  the  personal  judgment  against  the  railroad  is  errono- 
•ous.  The  complaint  alleged,  and  the  answer  did  not  deny,  that  the  railroad 
was  the  owner  of  the  land,  and  failed  in  its  duty  to  pay  the  taxes  when  the 
same  became  due,  and  when  the  sale  was  made.  The  statute  in  force  at  the 
time  of  the  sale  provides  that,  if  the  sale  should  prove  invalid,  "the  pur- 
chaser shall  receive  from  the  proprietor  of  such  land  or  lot  the  amount  of 
taxes,  interest,  penalty,  and  costs  of  advertising,  and  the  amount  of  taxes 
paid  thereon  subsequent  to  such  sale,"  and  charges  the  land  also  with  the 
payment  of  these  sums.  As  was  ruled  in  Sunt  v.  Curry,  37  Ark.  100,  105, 
the  railroad  company  was  the  ''proprietor"  of  the  land,  whose  default  brought 
about  the  sale  within  the  meaning  of  the  statute,  and  the  act  confers  a  per- 
sonal remedy  for  the  taxes,  penalty,  interest,  and  costs  against  it  as  such  de- 
faulting proprietor. 

8.  But  it  is  finally  urged  that  this  statute  was  repealed  by  the  provision  of 
the  revenue  act  of  1883,  which  is  digested  as  section  5789  of  Mansfield's  Di- 
gest; and  that  this  section  remits  the  tax  purchaser  to  his  remedy  against  the 
officer  whose  neglect  of  duty  caused  the  failure  of  his  title,  to  recover  the 
penalty  and  cost  of  advertising,  and  that  these  items  cannot  be  adjudged 
against  the  land  or  the  proprietor.  It  is  not  material  to  ascertain  whether  the 
provision  of  the  act  of  1883  that  is  relied  upon  was  intended  to  be  retroactive 
in  its  operation  or  not.  The  plaintiff's  right  to  recover  all  that  was  adjudged 
to  him  had  vested  before  the  repealing  act  was  passed.  The  law  in  force 
when  the  sale  was  made,  regulating  its  obligations,  and  defining  the  rights 
of  the  purchaser,  all  the  provisions  beneficial  to  him,  and  constituting  a  ma- 
terial inducement  to  the  purchase,  entered  into  and  became  a  part  of  his  con- 
tract, and  so  passed  beyond  the  legislative  control.    C^o^^^  Tax'n,  (2d  Ed.) 
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545;  Blackw.  Tax  Titles,  (4th  Ed.)  *299,  430,  481;  Nelson  ▼.  Bountree,  23 
Wis.  371;  ZouMana  y.  Fish,  116  U.  S.  131,  6  Sap.  a.  Bep.  329. 

If  the  contract  can  he  changed  in  one  particolar,  it  ca^  in  all,  and,  if  the 
legislature  can  relieve  the  proprietor  or  the  land  of  a  part  of  Uie  obligation  to 
reimburse  the  tax  purchaser,  it  can  deprive  him  of  the  right  of  reimbursement 
In  toto.  **To  admit  such  a  fight,'*  say  the  supreme  court  of  Mississippi  in 
Moody  V.  HoahinSf  1  South.  Bep.  622,  '*is  to  concede  the  power  to  transfer 
valuable  rights  from  one  to  another  by  the  easy  process  of  legislative  declara- 
tion. ♦  ♦  ♦  This  is  not  legislation,  but  confiscation,  and  is  beyond  the 
power  of  the  legislature.'* 

There  is  nothing  in  the  case  of  Hickman  v.  Kempner,  35  Ark.  505,  that 
mihtat^  against  the  right  to  recover  the  penalty  in  this  case.  The  right  was 
denied  in  that  case  because  the  land-owner  was  not  in  fault  in  the  non-pay- 
ment of  his  taxes.    See,  too,  Oooley,  Tax'n,  456  et  aeq.t  547. 

The  record  of  the  proceedings  in  the  ejectment  suit  does  not  disclose  for 
what  informality  the  deed  was  ruled  to  be  of  no  legal  force.  The  decree  in 
this  case  recites  that  the  sale  was  held  to  be  invalid  "for  irregularity  in  the 
same."  We  will  not  presume  from  this  that  the  irregularity  was  at  such  a 
time,  or  of  such  a  nature,  as  to  invalidate  the  penalty  and  costs.  The  policy 
is  to  favor  those  who  pay  taxes  upon  lands  for  defaulting  owners.  Hunt  v. 
Curry,  supra.  There  can  be  no  doubt  of  the  right  of  the  state  to  impose  the 
penalty  upon  the  defaulting  owner,  and  it  is  for  him  to  show  that  the  cir- 
cumstances were  such  as  to  exempt  him  from  the  liability. 

Pinding  no  error  in  the  record,  the  decree  is  affirmed. 


St.  Loms,  I.  M.  &  S.  By.  Co.  v.  Person. 

(Supreme  Court  of  Arkanacu,    Jane  4,  1887.) 

1.  Nbqliobvob—Govtbibutosy— Alighting  fbom  Train. 

In  an  action  against  a  railroad  company  by  a  passenger,  to  recover  damages  for 
personal  injaries,  instructions  to  the  effect  that  if  the  plaintiff  purchased  a  ticket  to 
a  regular  station  on  defendant's  road,  and  entered  its  train  for  the  purpose  of  being 
carried  there,  and  that,  by  reason  of  the  failure  of  the  conductor  of  said  train  to 
keep  the  cars  at  a  stand-still  a  reasonable  len^^th  of  time  to  enable  plaintiff  to  leave 
the  cars  in  safety,  the  plaintiff  was  injured,  without  negligence  on  nis  part,  the  de- 
fendant is  liable  therefor;  that  if  said  train,  after  stopping  at  said  station,  started 
before  the  plaintiff  could  alight,  and  plaintiff,  obeying  the  conductor's  orders,  at- 
tempted to  get  off  while  the  train  was  going  slowly,  and  the  danser  was  not  appar* 
ent,  he  was  not  guilty  of  such  contributory  negligence  as  would  bar  a  recovery ; 
that,  if  the  plaintiff  was  directed  by  the  conductor  or  agent  of  the  defendant  to  get 
off  while  the  train  was  moving,  he  had  a  right  to  rely  upon  said  direction,  pro- 
vided he  took  no  more  risk  than  a  prudent  man  would  nave  taken  under  the  same 
circumstances,  and  in  so  dolnff  he  would  not  be  guilty  of  contrihutory  negligence ; 
and  that  where  the  danger  of  alighting  A:om  a  moving  train  is  not  apparent  to  a 
passenger,  and  he  is  urged  to  take  the  risk  by  the  company's  employe,  whose  duty 
it  is  to  Know  the  danger,  his  conduct  is  not  nescligent,— correctly  state  the  law  aa 
to  carriers  of  passengers  and  contributory  negligence.^ 

2.  Sams. 

In  an  action  for  personal  injuries  caused  by  alighting  flrom  a  train  in  motion,  at 
the  direction  of  the  conductor,  a  refusal  to  instruct  the  jury  to  find  for  the  defend- 
ant if  they  believed,  from  the  evidence,  that,  after  the  train  had  stopped  at  the  sta- 
tion for  a  reasonable  length  of  time  to  enable  plaintiff  to  alight,  be,  failing  to  so 
alight,  leaped  fVom  the  train  while  in  motion,  and  in  so  doing  was  injured,  is  not 
error  because  it  seeks  to  make  circumstances,  of  which  the  negligence  is  to  be  d^ 
ter mined  by  the  Jury,  negligence  per  m.^ 

Appeal  from  circuit  court,  Pulaski  county. 

The  complaint  charged  that  on  December  25, 1884,  plaintiff  was  a  passenger 
on  defendant's  train  on  liis  Journey  from  Little  Bock  to  his  home  at  Mable- 

iSee  St.  Louis,  I.  H.  ft  S.  R.  Co.  v.  White,  (Ark.)  4  a  W.  Rep.  S2,  and^u)te;  Lofds- 
ville,  N.  O.  A  T.  R.  Co.  v.  Mask,  (Miss.)  2  South.  Rep.  390.         Digitized  by  GOOglC 
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Tale;  ihafc  the  conductor  of  the  train  failed  to  atop  his  train  at  Mablerale  a 
sufficient  length  of  time  to  enable  plaintiff  to  get  off  safely,  but  at  the  same 
time  pressed  and  urged  the  plaintiff  to  get  off  while  the  train  was  in  motion; 
and  by  reason  of  the  darkness  of  the  night,  and  the  train  having  passed  the 
platform,  plaintiff,  in  getting  off,  fell  and  broke  his  leg;  whereby  he  suffered 
great  pain,  etc,  to  his  damage  $5,000.  The  ans^rer  denied  specifically  all  of 
the  allegations  of  the  complaint,  and  charged  contributory  n^ligence  on  the 
part  of  the  plaintiff. 

The  court  gave  the  three  following  declarations  of  law,  over  defendant's 
objections,  properly  saved,  to- wit:  **{2)  The  court  instructs  the  jary  that  if 
they  believe,  from  the  evidence  in  the  cause,  that  the  plaintiff,  at  the  time 
stated  in  his  complaint,  had  purchased  from  the  defendant  company  a  ticket 
from  Little  Rock  to  Mablevale  station,  and  entered  its  regular  passenger  train 
for  the  purpose  of  being  carried  there,  and  that  said  Mablevale  was  a  regular 
station  upon  the  line  of  railway,  where  passengers  are  accustomed  to  get  on 
and  off  its  trains,  then  it  was  the  duty  of  the  conductor  of  such  train  to  stop 
the  oara  at  said  station,  and  keep  them  at  a  stand-stUl  a  reasonable  length  of 
time,  sufficient  to  enable  the  plaintiff  to  leave  the  cars  in  safety.  And  if  the 
jury  further  believe,  from  the  evidence  in  this  cause,  that  the  conductor  failed 
to  comply  with  his  duty  in  that  behalf,  and  that,  by  reason  of  such  failure, 
the  plaintiff,  while  attempting  to  get  off  such  train  at  said  station,  was 
injured,  without  any  contributory  negligence  on  his  part,  the  defendant  is 
liable  therefor,  and  the  jury  should  find  for  the  plaintiff.  And  the  court 
fui-ther  instructs  the  jury  that  if  they  believe,  from  the  evidence  in  this  cause, 
that  upon  arriving  at  said  station  the  train  was  stopped,  but,  before  the  plain- 
tiff was  able  to  alight  therefrom,  the  train  was  started  up  again,  and  that 
the  plaintiff  was  ordered  by  the  conductor  to  get  off,  and  under  such  direc- 
tions attempted  to  do  so  while  the  train  was  going  slow,  and  the  danger  of  so 
doing  was  not  apparent,  the  plaintiff  had  a  right  to  rely  upon  the  conductor's 
judgment,  and  his  obeying  such  direction  was  not  such  contributory  negli- 
gence as  would  bar  his  recovery.  (3)  If  the  jury  find,  from  the  evideuce, 
that  the  plaintiff  was  ordered  or  directed  by  the  conductor  or  agent  of  the 
defendant  to  get  off  the  train,  he  had  a  right  to  rely  upon  such  advice  or  direc- 
tion, provided  he  took  no  more  risic  in  getting  off  the  train  than  a  prudent 
man  would  have  taken  under  the  same  circumstances.  (4)  If  the  jury  find 
that  the  plaintiff  took  no  more  risk  than  a  prudent  man  would  under  the  cir^ 
cumstances,  he  was  not  guilty  of  contributory  negligence." 

The  court  gave  several  instructions  as  asked  by  defendant,  only  one  of 
which  we  here  copy,  to-wit:  "(1)  If  the  jury  believe,  from  the  evidence, 
that  the  plaintiff  jumped  off  the  train  after  it  had  begun  to  move  away  from 
the  station  at  Mablevale,  and  the  night  was  so  dark  that  he  could  not  see 
whether  there  was  a  safe  place  for  him  to  alight,  and  that  he  did  this  volun- 
tarily, and  for  no  other  reason  than  because  he  did  not  wish  to  be  carried  past 
his  station,  and  that  a  man  of  ordinary  prudence  would  not  so  have  jumped, 
they  are  authorized  to  find  that  the  injury  was  caused  by  the  contributory 
negligence  of  plaintiff,  and  he  cannot  recover." 

Bat  the  court  refused  to  give  the  fifth  declaration  as  asked  by  defendant. 
It  reads  as  follows:  *'(5)  If  the  jury  believe,  from  the  evidence,  that  the  train 
was  stopped  at  the  station  a  sufficient  length  of  time  to  enable  the  plaintiff, 
by  the  exercise  of  reasonable  diligence,  to  have  alighted ;  that,  failing  to  do 
so,  he  leaped  from  the  train  after  it  had  started,  and  while  it  was  in  motion, 
and  was  thereby  injured, — ^they  will  find  for  the  defendant." 

The  court  on  its  own  motion,  over  defendant's  objection,  gave  the  jury  this 
further  instruction,  to-wit:  '*(!)  Where  the  risk  or  danger  of  alighting  from 
a  moving  train  is  not  apparent  to  the  passenger,  and  he  is  urged  to  take  the 
hazard  by  the  company's  employe,  v^hose  duty  it  is  to  know  the  danger,  his 
conduct  will  not  be  regarded  sis  negligent.    Where  the  dan^e^  is^bvious,  but 


Ark.]  ST.  uojjjB,  r.  m.  a  8.  bt.  oo.  v.  fsbbon.  767 

slight,  he  has  the  right  to  rely  upon  the  judgment  of  the  conductor,  whose 
duty  and  experience  he  may  presume  give  a  superior  knowledge  of  such  mat- 
ters, and  so  justify  an  act  which  would  otherwise  be  negligent.  If  the  motion 
of  the  train  was  so  slow  that  the  danger  of  jumping  off  would  not  be  apparent 
to  a  reasonable  person,  and  the  plaintiff  acted  under  the  instructions  of  the 
manager  of  the  train,  then  the  resulting  injury  was  not  caused  by  contribu- 
tory negligence  or  a  want  of  ordinary  care."  Ordinary  care,  In  the  case,  was 
defined  to  be  that  degree  of  care  which  piay  have  been  reasonably  expected 
from  a  sensible  person  in  the  passenger's  situation.  A  passenger  cannot 
throw  the  responsibility  of  his  own  wanton  and  unreasonable  acts  upon  the 
company  merely  because  the  conductor  has  directed  it. 

The  jury  awarded  the  i)laintiff  8865  damages.  A  motion  for  a  new  trial 
was  filed,  and  overruled,  and  an  appeal  prayed. 

Dodge  A  Johnson,  for  appellant.  W.  L,  Terry  and  T,  B.  Gibbon,  for  ap- 
pellee. 

CocKRiLL,  C.  J.  Counsel  for  the  appellant  have  not  undertaken  to  point 
out  any  ground  of  objection  to  any  part  of  the  court's  charge  to  the  jury.  -The 
instructions  given  at  the  instance  of  the  plaintiff  in  the  action,  and  by  the 
court  of  its  own  motion,  either  announce  familiar  principles  of  law  as  to  the 
duty  of  a  carrier  of  passengers  to  stop  and  allow  reasonable  opportunity  to  the 
passenger  to  alight  upon  the  platform  provided  for  the  purpose,  or  else  state 
the  law  of  contributory  negligence  applicable  to  the  facta  of  the  case  almost 
in  the  language  used  or  approved  by  this  court  when  discussing  the  principles 
that  control  similar  cases.  8t.  Louis,  /.  3£,  dt  S.  Ry.  v.  Cantrell,  37  Ark. 
522;  St,  Louis,  L  M.  <&  8.  Ry.  v.  Rosenberry,  45  Ark.  261;  Little  Rock  d  F. 
8.  Ry.  V.  Atkins,  46  Ark.  428. 

The  court  granted  all  the  appellant's  requests  for  instructions  as  asked,  ex- 
cept one,  which  it  rejected.  The  refusal  to  instruct  the  jury  as  asked  in  this 
particular  is  the  only  objection  made  to  any  ruling  of  the  coart  at  the  trial 
that  has  been  specifically  pointed  to  as  error.  The  request  was  this:  *'Ifthe 
jury  believe,  from  the  evidence,  that  the  ti-am  was  stopped  at  the  station  a 
sufficient  length  of  time  to  enable  the  plaintiff,  by  the  exercise  of  reasonable 
diligence,  to  have  alighted ;  that,  failing  to  do  so,  he  leaped  from  the  train 
after  it  had  started,  and  while  it  was  in  motion,  and  was  thereby  injured, — 
they  will  find  for  the  defendant."  Without  this,  the  charge  of  the  court 
fairly  covered  every  phase  of  the  case.  It  had  been  explained  to  the  jury  that 
a  passenger  could  not  throw  the  responsibility  of  his  own  reckless  or  unreason- 
able conduct  upon  the  company  merely  because  the  conductor  had  requested 
or  directed  him  to  hurry  off;  but  they  ^ere  told  that  if  the  motion  of  the  train 
was  so  slow  that  the  danger  of  alighting  would  not  be  apparent  to  a  prudent 
man,  and  the  plaintiff,  in  getting  off,  acted  under  the  instructions  of  the  con- 
ductor, who,  they  were  informed,  was  presumed  to  know  the  hazard  of  the 
act  better  than  the  plaintiff,  the  latter  would  be  exculpated  from  negligence,  and 
the  blame  for  the  Injury  could  not  be  visited  upon  him.  The  reasonableness 
of  the  train's  stop,  and  the  duty  of  the  passenger  to  alight  without  necessary 
delay,  were  also  impressed  upon  them.  These  features  of  the  case  are  all  that 
can  be  said  to  be  covered  by  the  request  that  was  rejected.  But  it  was  proper 
to  reject  it  independent  of  that  consideration.  Whether  the  plaintiff  was  neg- 
ligent in  getting  off  promptly,  or  in  getting  off  at  all,  while  the  train  was  in 
motion,  were  questions  of  fact,  to  be  determined  from  all  the  circumstances  in 
proof;  but  the  rejected  prayer  sought  to  make  it  negligence  per  se,  and  in 
itself  inexcusable,  for  the  plaintiff  to  undertake  to  alight  from  the  train  while 
it  was  in  motion,  and  it  was  not  an  expression  of  the  law  upon  the  subject. 

The  evidence  was  conflicting,  and  we  cannot  say  that  the  jury  were  not  justi- 
fied in  the  conclusion  they  reached.    Let  the  judgment  be  affirmed,       t 
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MoKae  i^.  State. 

{Supreme  Oouri  qf  Arhanucu.    Jane  4, 1887.) 

CBiMiif  AL  Pbactzob— VsBDior— Retubal  to  RaOJUYB. 

M.  being  on  trial  for  grand  larceny,  and  the  jorr  offering  to  rettim  a  Terdict  of 

Sitlt  larceny,  the  judge,  conceiving  that  the  Jary  did  not  anderstand  that  their  ver- 
ct  was  equal  to  an  acquittal,  refused  to  receive  the  same,  charged  them  over  again, 
and,  on  their  failure  to  agree,  discharged  them.  Thereafter,  against  defendant's 
motion  for  his  discharge,  he  was  tried  and  convicted  of  grand  larceny  for  the  same 
offense  before  another  jury.  Held,  that  the  conviction  was  proper;  that  the  court 
mav  refuse  to  receive  a  verdict  which  it  is  plain  the  jury  do  not  intend  to  render: 
and  while  the  more  regular  course  would  have  been  for  the  court  to  have  explained 
to  the  jury  the  effect  of  the  first  verdict,  and  polled  them«  adhering  to  the  verdict 
in  case  of  acquiescence,  and  sending  them  back  for  further  deliberation  in  case  of 
disagreement,  yet  the  course  followed  was  substantially  the  same. 

Appeal  from  circuit  court,  White  county. 

T,  J,  OUphint,  for  appellant.    Dan  W.  Jones,  Atty.  Gen.,  for  appellee. 

Smith,  J.  McKae  was  tried  upon  an  indictment  for  grand  larceny,  and  the 
Jury  offered  to  return  a  verdict  of  guilty  of  petit  larceny.  The  testimony 
showed  that  the  offense  had  been  committed  more  than  12  months  before  the 
finding  of  the  indictment,  and  the  court,  conceiving  that  the  jurj  did  not  un* 
derstand  that  their  verdict  was  equivalent  to  an  acquittal,  refused  to  accept 
the  verdict,  charged  the  jury  over  again,  and  directed  them  to  reconsider. 
They  afterwards  reported  that  they  were  unable  to  agree  upon  any  verdict, 
whereupon  they  were  discharged  from  the  further  consideration  of  the  case, 
and  a  mistrial  was  entered.  McRae  then  moved  for  his  discharge,  alleging 
that  he  had  been  acquitted  of  the  felony,  and  the  prosecution  of  the  misde- 
meanor was  barred  by  lapse  of  time.  But  his  motion  was  denied,  another  jury 
was  impaneled,  and  he  was  convicted  of  grand  larceny,  and  sentenced  to  the 
penitentiary.  The  question  for  determination  is  whether  or  not  the  judgment 
pronounced  under  these  circumstances  can  be  sustained. 

The  English  courts  have  always  exercised  a  very  large  authority  in  matters 
of  this  sort.  A  single  case  will  illustrate  their  practice.  JReg.  v.  Meanpf 
Leigh  &  C.  218,  (decided  in  1862,)  was  a  prosecution  for  obtaining  money  and 
goods  by  false  pretenses.  The  facts  having  been  left  to  the  jury,  the  foreman 
said:  "We  find  the  prisoner  guilty  of  obtaining  the  property  by  false  repre- 
sentations in  the  two  forged  letters,  and  that  the  parties  would  not  have  parted 
with  it  without  those  letters  had  been  used,  but  we  think  that  he  meant  to 
pay  for  them.'*  The  judge  refused  to  receive  this  as  a  verdict,  telling  the  jury 
that  they  must  find  the  prisoner  guilty  or  not  guilty;  and  that  if,  in  their  opin- 
ion, he  had  not  a  fraudulent  intention,  they  must  say  it  by  a  verdict  of  not 
guilty.  After  consultation,  they  found  a  verdictof  "guilty."  Beforepassing 
sentence,  the  matter  was  referred  to  the  judgment  of  the  court  of  criminid 
appeals.  Counsel  for  the  prisoner  contended  that  the  first  verdict  should  have 
been  recorded.  Pollock,  C.  B.,  said:  "Thatpointis  utterly  unarguable.  A 
judge  has  a  right,  and  in  some  cases  it  is  his  bounden  duty,  whether  in  a  civil 
or  in  a  criminal  cause,  to  tell  the  jury  to  reconsider  their  verdict.  He  is  not 
bound  to  receive  their  verdict  unless  they  insist  upon  his  doing  so;  and  where 
they  reconsider  their  verdict,  and  alter,  the  second,  and  not  the  first,  is  really 
the  verdict  of  the  jury." 

In  Blackley  v.  Sheldon,  7  Johns.  S2,  it  is  said:  **  The  law  is  well  settled  that, 
before  a  verdict  is  recorded,  the  jury  may  vary  from  the  first  offer  of  their  verdict, 
and  the  verdict  which  is  recorded  shall  stand;  and  there  are  many  cases  in  the 
books  of  a  jury  changing  their  verdict  immediately  after  they  have  pronounced 
it  in  open  court,  and  before  it  was  received  and  entered.  Dyer,  2046;  Sixunders 
V.  Freeman,  Plowd.  209a/  Co.  Litt.  2276.  The  verdict  is  not  recognized  as 
valid  and  final  until  it  be  pronounced  and  recorded  in  open  court;  and  it  is 
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reasonable  that  the  Jury  should  be  enabled  to  avail  themselves  of  the  locus 
pcmiteiiticc,  and  correct  a  verdict  which  they  have  mistaken,  or  about  which, 
upon  further  reflection,  thej  have  doubt.  ♦  ♦  ♦  The  court  mi^  also,  of 
its  own  accord,  send  the  Jury  back  to  reconsider  their  verdict,  if  it  appears  to 
be  a  mistaken  one,  before  it  is  received  and  recorded.  We  have  an  instance 
of  this  in  11  Hen.  lY.  2,  pi.  8.  It  was  in  a  case  of  a  writ  of  conspiracy  against 
two,  and  the  jury  found  one  guilty,  and  the  other  not  guilty.  And  Tibwit, 
J.,  told  the  jury  that  their  verdict  was  contradictory,  and  that  if  one  be  not 
guilty  the  other  was  not  guilty  in  a  charge  of  conspiracy,  and  that  they  had 
better  reconsider  their  verdict;  and  the  jury  were  accordingly  taken  back,  and 
afterwards  returned  and  found  both  guilty.'* 

This  doctrine,  however,  has  its  limitations,  where,  as  with  us,  judges  are 
forbidden  to  charge  juries  with  regard  to  matters  of  fact.  The  presiding 
judge  has  no  power  to  control  the  jury  in  their  findings,  nor  to  refuse  to  per- 
mit a  verdict  to  be  recorded,  merely  because  he  is  dissatisfied  with  it,  and 
thinks  the  jury  ought  to  liave  come  to  a  different  conclusion.  State  v.  Shule, 
10  Ired.  153;  Ikmghertyy.  Shoum,  1  Heisk.  d02;  ffenslie  v.  State,  3  Heisk.  202. 
But  all  the  cases  concur  that  the  jury  have  full  power  over  ^heir  verdict,  and 
may  amend  it,  or  recede  from  it,  at  any  time  before  it  has  been  received  and 
recorded,  and  they  themselves  have  been  discharged  from  the  case.  iS traughan 
V.  StaU,  16  Ark.  37;  StaU  y. Mills,  19  Ark.  476;  Ler)ells  v.  State,  32  Ark.  585; 
Hoot  V.  Sherwood,  6  Johns.  68, 5  Amer.  Dec.  191 ;  Warner  v.  New  York  Cent, 
R.  Co.,  62  N.  Y.  437,  11  Amer.  Rep.  724;  Walters  v.  Junkins,  16  Serg.  &  R. 
414;  State  v.  Underwood.  2  Ala.  744;  Sargent  v.  State,  11  Ohio.  472;  People 
V.  Bonney,  19  Cal.  426;  Qipson  v.  StaU,  38  Miss.  295. 

Ward  V.  Bailey,  23  Me.  316,  was  a  writ  of  entry.  The  jury  returned  a 
verdict  that  the  defendant  did  not  disseize  the  demandant.  Another  action 
for  trial  between  other  parties  and  the  writ  was  read  to  the  same  jury,  when 
the  counsel  for  demandant  in  the  first  case  suggested  to  the  court  that  he  ap- 
prehended the  jury  had  by  some  mistake  returned  a  different  verdict  from 
what  they  had  intended.  The  judge  then  informed  the  jury  of  the  legal  effect 
of  th^eir  finding;  and  the  foreman  stated  that  they  found  the  location  of  a 
monument  in  controversy  as  contended  for  by  the  demandant.  The  judge 
then  directed  the  papers  in  the  case  to  be  delivered  back  to  the  jury,  the  coun- 
sel for  the  tenant  objecting.  The  jury  consulted  together,  and  returned  a 
verdict  that  the  tenant  did  disseize  the  demandant;  and  this  verdict  was 
thereupon  affirmed  in  the  place  of  the  other.  On  exceptions  filed,  the  su- 
preme court  said:  '*It  is  true,  their  verdict  had  been  received  and  entered  on 
the  docket.  But  it  appeared,  on  questioning  the  foreman,  that  they  had  mis- 
conceived the  meaning  of  the  terms  used  in  their  verdict.  They  were  there- 
upon permitted  to  correct  the  mistake. "  So  the  exceptions  were  overruled,  and 
judgment  entered  on  the  last  verdict. 

It  is  plain  that  the  jury  did  not  intend  to  acquit  McRae;  for,  when  they 
were  advised  of  the  legal  consequences  of  their  verdict,  some  of  them  dissented 
from  it  Perhaps  the  more  orderly  course  would  have  been  for  the  court  to 
explain  to  the  jury  that  the  verdict  which  they  proposed  to  render  amounted 
to  an  acquittal ;  and  then  to  cause  the  jury  to  be  polled.  If  all  adhered  to  it, 
the  verdict  should  have  been  received;  but,  if  one  or  more  dissented,  the  jury 
should  have  been  sent  back  for  further  deliberation.  However,  the  course 
actually  pursued  was  in  substance  the  same  as  that  herein  indicated  as  the 
correct  practice.    Judgment  affirmed. 
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James  v.  City  of  Pinb  Bluff. 

(Supreme  Court  of  Arkaruaa.    June  4, 1887.) 

1.  MuNicnpAL  Corporations— Control  op  Stbeetb. 

The  Arkansas  statute  of  March  21,  1885,  ?  3,  conferrfng  on  cittes  of  5,000  inhaUt- 
ants  power  to  require  owners  of  lots  abutting  on  streets  to  build  and  maintain 
sidewalks,  when  necessary  to  the  safety  or  convenience  of*  travel,  and  to  enforce 
obedience  by  fine,  etc.,  is  not  unconstitutional,  as  an  unwarranted  delegation  of  the 
taxing  power,  but  is  a  proper  exercise  of  the  police  power  of  the  state ;  and  a  city 
ordinance  passed  pursuant  to,  and  in  accord  with,  the  statute,  is  valid. 

2.  Same. 

Such  an  ordinance,  however,  must  be  general,  covering  the  whole  street  or  lo- 
cality where  the  necessity  exists ;  and  it  must  be  reasonable,  and  not  oppressive,  in 
respect  to  the  dimensions  and  materials  of  the  proposed  sidewalk. 
8.  Appeal — Fbbbumption. 

Where  a  city  ordinance  requires  a  footway  to  be  constructed  of  brick,  10  feet  wide, 
with  a  curb,  in  the  absence  of  proof  to  the  contrary,  it  will  be  prenumed,  on  appeal 
from  a  conviction  of  a  lot-owner  for  disobeying  the  ordinance,  that  a  pavement  of 
that  width  was  necessary  at  that  point  to  accommodate  pedestrians,  and  that  brick 
was  ordered  to  "be  used  because  the  street  was  within  the  fire  limits  of  the  town. 

Error  to  circuit  court,  Jefferson  county. 

M.  X.  Bell,  for  plaintiff  in  error.  W.  E.  Hemenway,  City  Atty.,  for  d^ 
fendant  in  error. 

Smith,  J.  In  September,  1885,  the  city  council  of  Pine  Bluff,  a  city  of  the 
first  class,  adopted  an  ordinance,  requiring  owners  of  lots  in  a  designated  part 
of  the  city  to  consti*uct  and  maintain  sidewalks  of  prescribed  material  and  di- 
mensions, along  the  streets  upon  which  their  lots  abutted.  It  provides  for  a 
notice  to  be  served  on  iotowners,  warning  them  tP  build  the  sidewalks  within 
a  given  time;  and,  upon  failure  to  do  so,  they  are  liable  to  be  fined  as  for  a 
misdemeanor.  The  plaintiff  in  error  owned  certain  lots  in  the  district,  and 
failed  to  build  sidewalks  along  them.  Kotice  was  given  him,  and  he  still  re- 
fused to  comply  with  the  ordinance;  whereupon  a  prosecution  was  instituted 
against  him  in  the  police  court.  The  police  judge  declared  the  ordinance  in- 
valid; but.  on  appeal  to  the  circuit  court,  the  plaintiff  in  error  was  convicts, 
and  fined  $10.  The  cause  was  tried  upon  an  agreed  statement  of  facts,  from 
which  it  appears  that  the  ordinance  conforms  to  the  Act  of  March  21,  1885, 
entitled  "An  act  for  the  better  government  of  cities  of  the  first  class,  and  to 
confer  enlarged  and  additional  powers  on  such  cities, "  etc.  It  is  conceded 
that,  if  this  act  be  constitutional,  the  plaintiff  in  error  is  liable  to  the  penal- 
ties denounced  for  a  violation  of  the  ordinance.  The  third  section  of  the  act 
confers  upon  cities  of  the  first  class,  that  is,  cities  which  have  been  ascertained 
to  have  a  population  of  5,000  inhabitants,  power  to  require  the  owner  to 
build  and  maintain  suitable  pavement  or  sidewalk  improvements  along  their 
premises,  whenever  the  same  may  become  necessary  to  the  safety  or  conven- 
ience of  travel,  and  to  designate  the  kind  of  sidewalk  to  be  made,  and  the 
kind  of  material  to  be  used,  and  the  time  within  which  such  improvement  is 
required  to  be  completed;  also  power  to  enforce  obedience  to  the  sidewalk  or- 
dinance by  the  imposition  of  fines. 

If  the  power  to  compel  owners  of  property  to  build  sidewalks  in  front  of 
their  property  is  exclusively  referable  to  the  taxing  power  of  the  state,  the  act 
as  a  delegation  of  that  power  to  a  municipal  corporation,  cannot  be  sustained; 
for  it  violates  the  constitutional  principle  of  taxation,  according  to  the  value 
of  property,  and,  considered  as  an  assessment  for  local  improvement,  it  dis- 
penses Willi  the  consent  of  a  majority  in  value  of  the  property  holders  whose 
property  is  to  be  affected.  Ck)nst.  1874,  art.  19,  §  27;  Peay  v.  Little  Rockt 
32  Ark.  31;  Monticello  v.  Banks,  48  Ark.  251,  2  S.  W.  Bep.  852;  Dill.  Mun. 
Corp.  (3d  Ed.)  §  800;  Howell  v.  Bristol,  8  Bush.  493. 

Says  an  eminent  writer  on  constitutional  law  and  oil  the  law  of  taxation: 
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<*The  cases  of  assessments  for  the  oonstruction  of  walks  by  the  sides  of  streets 
in  cities  and  other  populous  places  are  more  distinctly  referable  to  the  power 
of  the  police.  These  footwalks  are  not  only  required,  as  a  rule,  to  be  put  and 
kept  in  proper  condition  for  use  by  the  adjacent  proprietors,  but  it  is  quite 
customary  to  confer  by  the  municipal  charters  full  authority  on  the  munlci- 
palties  to  order  the  walks  of  a  kind  and  quality  by  them  prescribed,  to  be  con- 
structed by  the  owners  of  the  adjacent  lots  at  their  own  expense,  within  a 
time  limited  by  the  order  for  the  purpose,  and  that,  in  case  of  their  failure  so 
to  construct  them,  it  shall  be  done  by  the  public  authorities,  and  the  costs  col- 
lected from  such  owners,  or  made  a  lien  upon  their  property.  When  this  is 
done,  the  duty  must  be  lo<^ed  upon  as  being  enjoined  as  a  police  regulation, 
made  because  of  the  peculiar  interests  such  owners  have  in  the  walks,  and 
because  their  situation  gives  them  peculiar  -fitness  and  ability  for  performing, 
with  promptness  and  convenience,  the  duty  of  putting  them  in  proper  state, 
and  of  afterwards  keeping  them  in  a  state  suitable  for  use.  Upon  these 
grounds  the  authority  to  establish  such  regulations  has  frequently  been  sup- 
ported. "  Ck>oley,  Tax'n,  (2d  £d.)  588.  Compare  Burroughs,  Tax'  n,  494,  and 
2  Desty.  Tax'n,  §  190. 

It  is  somewhat  difficult  to  understand  how  the  police  power  can  be  extended 
to  matters  which  do  not  concern  the  preservation  of  the  peace,  good  order, 
safety,  health,  and  morals  of  the  community,  nor  the  protection  of  property. 
If  taxation  is  the  exaction  of  money  or  services  from  individuals  as  the  share 
to  be  contributed  by  them  to  a  public  burden,  {People  v.  Mayor,  4  N.  Y.  423,) 
then  an  ordinance  requiring  the  adjacent  proprietors  to  make  sidewalks  would 
seem  to  be«  species  of  tax;  for  it  imposes  a  private  burden  for  the  public  ben- 
efit. Yet  an  examination  of  the  adjudged  cases  will  show  that  the  courts 
have  not  taken  this  view.  The  oldest  case  on  the  subject  that  we  have  found 
is  Faaseon  v.  8toeet,  13  N.  J.  Law,  196,  decided  in  1832.  The  city  of  Tren- 
ton was  authorized  to  make  such  by-laws  as  to  the  common  council  should 
seem  "necessary  for  the  good  government  of  the  city,  and  for  the  regulation 
and  paving  of  the  streets  and  highways. ''  And  it  was  held  that  an  ordinance 
requiring  the  owner  of  every  lot  fronting  on  a  designated  section  of  a  certain 
street  to  fix  curbstones,  and  make  a  brick  way  or  sidewalk  in  front  of  his  lot, 
was  neither  unconstitutional,  illegal,  nor  unreasonable.  In  1835  the  case  of 
In  re  Qoddard,  16  Pick.  504,  was  decided.  The  constitution  of  Massachu- 
setts provided  that  assessments,  rates,  and  taxes  imposed  and  levied  on  the 
inhabitants  of  the  commonwealth  should  be  proportional  and  reasonable. 
A  by-law  of  the  city  of  Boston  required  the  owners  or  occupants  of  houses 
bordering  on  streets  to  clear  the  snow  from  the  sidewalks  adjoining  their  re- 
spective houses  and  lands.  This  was  declared  not  to  be  the  levying  of  a  tax, 
nor  partial  and  unequal,  within  the  sense  of  the  constitutional  provision,  in- 
asmuch as  the  burden  created  was  imposed  on  a  numerous  class,  and  upon  all 
persons  equally  who  came  within  the  description  of  such  class;  upon  those, 
moreover,  who  commonly  derived  a  peculiar  benefit  from  the  duty  required, 
and  who  were  peculiarly  able  to  perform  it  with  the  promptness  which  the 
good  of  the  community  demanded.  Perhaps  this  case  might  be  justified  on 
the  ground  that  the  ordinance  directed  the  lot-owner  to  abate  a  nuisance  on 
or  near  his  premises.  But  in  Lowell  v.  ffadley,  8  Mete.  180,  an  assessment 
on  the  owner  of  buildings  in  a  city,  for  the  expense  of  a  sidewalk  constructed 
on  a  street  in  front  of  the  buildings,  by  order  of  the  city  council,  was  held 
to  be  constitutional  and  valid.  See,  also.  Mayor,  etc.,  v.  Maherry^  6  Humph. 
368;  Washir^gtony.Nashvaie^l^wmAll;  T^Aytev.  JITajAtJiWc,  2Swan,364; 
DehloU  V.  Barker,  4  B.  I.  445;  CemeUry  v.  Buffalo,  46  N.  Y.  503;  Bor- 
ough of  Qreenshurg  v.  Young,  53  Pa.  St.  280;  Sands  v.  Richmond,  31  Grat. 
571,  31  Amer.  Bep.  742;  State  v.  City  Council  of  Charleston, 12  Rich.  Law, 
702;  Bonaall  v.  Lebanon,  19  Ohio,  418;  Macon  v.  Patty,  hi  Miss.  378,  34 
Amer.  Rep.  451;  Hydea  v.  Joyea,  4  Bush,  464;  Palmer  v.  Way,  6  Colo.  106. 
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In  fact  the  supreme  court  of  Elinois  is  the  only  court  known  to  ns  that  has 
declared  and  maintained  a  different  rule.  In  the  face  of  such  unanimity  of 
decision,  we  must  decline  to  hold  that  the  legislature  exceeded  its  powers  in 
enacting  the  law  in  question. 

There  is  a  recognized  distinction  between  a  sidewalk  and  the  rest  of  the 
street.  Hart  v.  Brooklyn,  36  Barb.  226 ;  Woodhridge  y.  Detroit,  8  Mich.  309 ; 
Sands  v.  Richmond,  supra;  Palmer  v.  Way,  supra. 

Thus  Chief  Justice  Geobge,  speaking  for  the  court,  in  Mamn  v.  Patty, 
says:  *'If  this  were  a  local  assessment,  it  would  be  void.  The  improvement^ 
however,  is  the  repair  of  a  sidewalk,  and  not  of  a  street;  and  it  seems  to  be 
well  settled  that  the  paving  and  repairing  of  a  sidewalk  in  front  of  the  own- 
er's property  may  be  imposed  upon  him  as  a  police  regulation." 

The  supreme  court  of  Pennsylvania  says:  **The  charge  for  paving  a  side- 
walk is  not  a  tax.  Such  ordinances  we  believe  to  have  been  always  usual. 
Although  a  sidewalk  is  in  fact  a  pai't  of  a  street,  yet  a  distinction  between  it 
and  the  main  body  of  the  street  has  been  usually  made,  especially  in  regard 
to  the  expense  of  paving  and  grading  it."  Borough  of  Greenshurg  v.  Young, 
58  Pa.  St.  280-283. 

And  in  Re  Goddard,  supra,  the  Judgment  of  the  court  proceeds  in  part 
upon  the  ground  that  the  owner  of  a  lot  abutting  on  a  street  has  a  peculiar 
interest  in  the  sidewalk  in  front  of  his  property,  and  a  peculiar  use  in  it,  not- 
withstanding the  public  easement;  for  example,  in  accommodating  his  cellar 
door  and  steps,  furnishing  a  passage  for  fuel,  and  a  passage  also  from  his 
house  to  the  street. 

It  must  not  be  supposed,  however,  that  the  city  council  possesses  unre- 
stricted power  in  the  premises.  For  instance:  The  expense  of  making  side- 
walks in  front  of  his  property  cannot  be  imposed  upon  one  individual  alone, 
but,  according  to  the  provisions  of  the  act,  the  sidewalk  improvement  is  to 
be  ordered  ''by  a  general  ordinance  for  all  property  owners  or  occupants  on 
a  certain  street  or  streets,  or  within  a  certain  quarter  where  the  necessity 
therefor"  exists.  Another  limitation  upon  the  power,  which  the  courts  wiU 
enforce,  is  that  the  ordinance,  prescribing  the  dimensions  of  the  sidewalk 
and  quality  of  materials  to  be  used  in  its  construction,  must  be  reasonable^ 
and  not  oppressive  to  the  lot-owner.  In  the  case  at  bar  the  footway  was  to 
be  10  feet  wide,  and  to  be  made  of  brick,  with  a  curb.  In  the  absence  of 
proof  to  the  contrary,  it  will  be  presumed  that  a  pavement  of  that  width  was 
necessary  at  that  point  to  accommodate  pedestrians,  and  that  a  brick  pave- 
ment was  prescribed  because  it  was  within  the  fire  limits  of  the  town.  Be- 
garding  such  imposition  as  made  under  the  police  power,  Mr.  Burroughs,  in 
his  work  on  Taxation,  at  page  494,  says:  *' As  a  general  rule,  it  is  believed 
that  in  such  cases  the  duty  consists,  either  in  keeping  the  walk  in  repair,  or 
in  constructing  a  footing  of  plank,  or  some  similar  material  not  very  expen- 
sive,  and  not  in  constructing  permanent  and  expensive  pavements." 

And  in  Macon  v.  Patty,  supra,  it  is  said:  ''The police  power  in  such  cases, 
having  reference  only  to  the  health  and  convenient  intercourseof  the  citizens 
and  general  public,  it  would  seem,  ought  not  to  be  exerted  to  impose  a  bur- 
den not  necessary  to  the  end  proposed.  The  lot-owner,  when  ordered  to  make 
or  repair  his  sidewalk,  it  would  appear,  has  fully  complied  with  his  duty  when 
he  has  used  such  material  as  makes  the  walk  dry,  as  a  Tequisite  for  heaitti, 
and  smooth  and  firm  for  the  easy  and  convenient  passage  of  the  public.  *  *  * 
This  power  ought  not  to  be  extended  beyond  the  just  limits  for  which  it  is 
granted,  and  should  not  be  made  subservient  to  the  imposition  of  burdens 
for  improvements,  useful  only  for  the  adornment  of  the  public  streets. "  Judg- 
ment affirmed. 


Digitized  by 


Google 


Ark.]  VABQASOK  V.  EDBIKOTOK.  768 


FABGAfiON  9.  EDRINGTON. 
{Supreme  Court  of  ArkanwM,    Jane  4,  1887.) 

1.  VxinwB  AHD  Ybudbb— BoBA  Fide  Pubchasbbs. 

F.  &  Co.|  holders  of  a  deed  of  trust  executed  by  H.,  advanced  to  him  $5,000.  He 
was  also  indebted  to  them  at  the  time  in  the  sum  of  $7,000.  On  consideration  that 
he  would  give  them  his  note  for  $16,000  at  10  per  cent,  interest  from  date,  and  his 
deed  of  trust  to  secure  tlie  same,  they  advanced  to  him  about  $4,000  more  to  pay 
for  the  land  to  be  included  in  the  new  deed  of  trust,  and  canceled  and  surrendered 
the  original  deed  of  trust.  F.  &  Ck>.  subsequently  purchased  the  land  at  a  sale  un- 
der the  second  deed  of  trust.  Held  that,  on  these  facts,  F.  &  Co.  were  purchasers 
for  a  valuable  consideration,  without  notice,  and  that  the  acceptance  by  them  of 
a  quitclaim  deed  did  not  charge  them  with  notice  of  prior  e^ties. 

2.  Btidbbob— Dbclabatiobb. 

Declarations  and  admissions  of  a  trustee  in  a  trust  deed,  affecting  the  title  to  the 
trust  property,  made  before  he  became  trustee,  are  not  admissible  in  evidence  to 
charge  the  beneficiary  of  the  trust  with  notice  of  a  defect  in  the  title. 

Appeal  from  circuit  court,  Mississippi  county.    In  chancery. 
V,  M.  &  B.  B.  Rose  and  H.  M.  McVeigh,  for  appellants.     O.  P.  Liles,  for 
Urs.  Edrington.    JS,  F.  Adams,  for  Edrington  heirs  and  executors. 

Battle,  J.  On  the  twelfth  day  of  June,  1874,  James  H.  Edrington  and  his 
wife,  Nancy  A.,  executed  a  deed  of  trust,  and  thereby  mortgaged  certain  land  to 
secure  his  indebtedness  to  Brooks,  Neely  &  Co. ,  of  Memphis,  Tennessee.  He  died 
in  1874,  and  on  March  12, 1877,  the  trustee  appointed  to  execute  the  trust,  after 
advertising  the  same,  sold  62  acres  of  the  land  at  public  sale,  pursuant  to  the 
authority  vested  in  him  as  such  trustee.  John  Mathews,  paying  for  the  land 
the  sum  of  •3,951.02,  became  the  purchaser  thereof,  and  received  a  deed  there- 
for on  the  same  day.  On  March  16th,  four  days  after,  he  conveyed  this  land 
and  certain  personal  property  to  Dan  Mathews,  as  trustee,  to  secure  an  indebt- 
edness of  $16,000  he  owed  to  J.  T.  Fargason  &  Co.  John  Mathews  failed  to 
pay  this  indebtedness  when  it  became  due;  and  on  the  twentieth  of  May,  1879, 
Dan  Mathews  sold  the  land,  under  the  deed  of  trust  executed  to  him,  at  public 
sale,  and  J.  T.  Fargason  &  Co.  became  the  purchasers.  On  the  fifth  of  May, 
1881,  J.  T.  Fargason  &  Co.  sold  the  land  to  W.  P.  Hale.  On  the  twelfth  of 
the  same  month,  Nancy  A.  Edrington  filed  a  complaint  in  the  Mississippi  cir- 
cuit court,  asking  a  cancellation  of  the  deed  to  Mathews,  to  J.  T.  Fargason  & 
Co.,  and  to  Hale,  and  that  the  title  to  the  same  be  vested  in  herself.  She  al- 
leges in  her  complaint  that  John  Mathews  purchased  the  land  for  her;  that  on 
the  eleventh  of  May,  1877,  he  executed  a  declaration  of  trust,  acknowledging 
that  he  had  purchased  the  land  at  her  instance,  and  agreed  to  convey  it  to  her 
upon  the  payment  by  her  of  86,400,  with  interest  at  12^  per  cent,  per  annum, 
saying  that  that  was  what  he  had  to  give  for  the  land,  and  the  rate  of  interest 
he  had  to  give  to  raise  the  money;  that  J  T.  Fargason  &  Co.  had  notice  ot 
her  rights  when  the  deed  of  trust  to  secure  them  was  executed;  that  the  deed 
of  trust  to  secure  them  had  been  paid  off  by  Mathews,  and  that  the  sale  under 
it  was  a  fraudulent  device  to  cheat  her  out  of  her  equities;  that  Hale  pur- 
chased with  knowledge  of  her  rights;  and  that  she  was  willing  to  pay 
Mathews  whatever  amount  should  be  found  due  him  on  an  account  stated. 

John  Mathews  answered,  in  effect,  that  he  purchased  the  land  on  his  own 
account,  and  not  as  agent  for  Mrs.  Edrington;  that  he  borrowed  the  money 
from  J.  T.  Fargason  &  Co.  to  make  the  purchase, — ^they  exacting,  as  a  con- 
dition of  the  loan,  that  he  should  convey  the  land  in  controversy,  if  he  became 
the  purchaser  thereof,  and  other  property,  to  a  trustee  to  secure  them  in  the 
payment  of  tlie  sum  advanced  to  purchase  the  land,  of  $5,191.05,  before  then 
advanced  by  them  to  him  under  a  deed  of  trust  executed  by  him  on  February 
11, 1877,  and  of  another  debt  of  $7,884.98  he  owed  them;  that  he  accepted 
these  terms,  borrowed  the  money,  and  made  the  purchase;  that,  pursuant  to 


764  '  aODTHWSSTBBN  BEFOBTER,  [Atk. 

his  agreement,  he  executed  the  deed  of  trust  to  secure  the  SlGtOOO;  that  from 
kindness  and  good  feeling  for  Mrs.  Edrington  he  agreed  to  let  her  have  the 
benefit  of  his  purchase,  as  evidenced  by  the  declaration  of  trust  of  May  11, 
1877;  that  she,  at  the  time,  knew  of  the  existence  and  record  of  the  trust  deed 
for  $16,000;  that,  at  the  time  of  the  sale  under  the  deed  of  trust  made  to  se- 
cure J.  T.  Fargason  &  Co.,  there  was  due  to  them,  on  the  indebtedness  secured 
thereby,  the  sum  of  $13,659 .03;  that  the  purchase  made  by  them  was  a  fair  and 
bonaflde  purchase;  and  that  he  was  closed  out  because  he  could  not  pay  up. 
J.  T .  Fargason  &  Co.  answered  to  the  same  Effect  as  John  Mathews ;  and  further 
stated  that  they  knew  nothing  of  the  declaration  of  trust  until  long  after  the 
trust  deed  to  secure  them  in  the  payment  of  the  $16,000  had  been  executed  and 
recorded,  and  that  they  took  this  trust  deed  in  good  faith,  with  the  under- 
standing that  John  Mathews  was  the  sole  and  absolute  owner  of  the  property, 
and  without  notice  that  plaintiff  had  any  claim  whatever  upon  it,  and  that 
they  sold  the  land  to  W.  P.  Hale  in  good  faith,  on  their  own  account,  and  for 
their  own  exclusive  use  and  benefit. 

The  administrator  and  heirs  of  J.  H.  Edrington,  Mrs.  Edrington's  deceased 
husband,  were  on  their  motion  made  parties  defendant,  and  filed  an  answer 
and  cross-bill.  They  admit  the  allegations  of  the  complaint,  but  allege  that 
the  plaintiff  was  the  executor,  and  Mathews  her  agent,  and  that  neither  of 
them  could  legally  purchase  at  the  sale  of  any  part  of  the  property  of  dece- 
dent's estate;  that  the  purchase  by  them  simply  amounted  to  a  redemption, 
and  the  land  reverted  back  to  the  estate,  subject  to  the  widow's  right  of  dower; 
that  Mathews'  advances  in  making  the  purchase  have  long  since  been  repaid 
by  way  of  rents  and  profits;  that  the  estate  of  J.  H.  Edrington  is  hopelessly 
insolvent.  Tlie  prayer  was  for  an  accounting,  a  cancellation  of  the  convey- 
ances between  Fargason  &  Co.  and  Mathews  and  Hale,  a  sale  of  the  property 
to  pay  the  debts  of  the  Edrington  estate,  and  for  general  relief.  Fargason  & 
Co.  answered  the  cross-complaint,  making  the  same  denials  and  allegations 
as  in  the  answer  to  the  original  complaint.  VV.  F.  Hale  answered,  alleging 
that  he  had  purchased  all  the  property,  except  certain  lots  specifically  de- 
scribed, in  good  faith,  and  without  notice  of  any  defect  in  the  title,  and  that 
Fargason  &  Co.  had  conveyed  the  property  to  him  by  a  warranty  deed. 

The  court,  after  hearing  the  evidence,  found  "that  the  purchase  of  the  land 
by  John  Mathews  was  a  fraud  upon  the  estate  of  James  H.  Edrington,  and 
that  the  benefit  of  said  purchase  inured  in  equity  to  the  said  estate,  and  that 
John  T.  Fargason  &  Co.  and  the  other  holders  were  affected  with  notice,  at 
and  before  their  several  purchases,  of  the  equities  of  said  estate,  and  of  Nancy 
A.  Edrington;  that  John  Mathews  and  John  T.  Fargason  &  Co.  had  been 
fully  paid  for  the  purchase  money;"  and  set  aside  the  conveyance  to  Math- 
ews, and  the  conveyance  of  Matthews  to  J.  T.  Fargason  &  Co.,  and  the 
sale  of  J.  T.  Fargason  &  Co.  to  Hale,  and  vested  the  property  in  the  estate 
of  J.  H.  Edrington,  deceased,  and  referred  the  cause  to  a  master  to  state  an 
account.    Mrs.  Edrington  and  J.  T.  Fargason  &  Co.  appesiled. 

The  record  in  this  case  is  voluminous,  and  many  questions  are  involved. 
But  it  is  only  necessary  to  decide  one  of  these  questions,  and  that  is,  were  J. 
T.  Fargason  &  Co.  innocent  purchasers?  A  bonaflde  purchaser  has  been  de- 
fined to  be  one  who,  at  the  time  of  his  purchase,  advances  a  new  considera- 
tion, surrenders  some  security,  or  does  some  other  act  which  leaves  him  in  a 
worse  position  if  his  purchase  should  be  set  aside,  and  purchases  in  the  hon- 
est belief  that  his  vendor  had  a  right  to  sell,  without  notice,  actual  or  con- 
structive, of  any  adverse  rights,  claims,  interests,  or  equities  of  others  in  and 
to  the  property  sold.  1  Perry,  Trusts,  8  239;  Merritt  v.  Northern  22.  Co.,  12 
Barb.  605;  Sanders  v.  McAfee,  42  Ga.  250. 

It  is  well  settled  that  a  mortgagee  is  a  purchaser,  and,  to  the  extent  of  his 
claim,  is  entitled  to  protection,  as  a  bona  fide  purchaser,  against  all  secret 
equities  and  trusts  of  which  he  had  no  notice.    It  was  held  by  this  court  in 
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Qerson  v.  Pooh  81  Ark.  85,  that  a  creditor  who  makes  adyanoei^ents  under 
the  security  of  a  deed  of  trust  in  good  faith,  and  without  notice  of  a  vendor's 
equitable  lien  for  the  purchase  mosey,  is  entitled  to  th^  protection  of  an  in- 
nocent purchaser.  It  necessarily  follows  that  when  a  creditor  makes  advances* 
or  extends  the  time  of  the  payment  of  a  pre-existing  debt  for  a  definite  time, 
or  surrenders  a  valuable  security,  on  the  condition  that  his  debtor  secures  him 
in  the  payment  of  the  advances  and  pre-existing  debt  by  a  deed  of  trust,  and 
the  debtor,  in  the  performance  of  the  condition,  executes  the  deed  of  trust, 
the  creditor  is  entitled  to  protection  as  a  bona  fide  purchaser  for  a  valuable 
consideration,  against  all  claims,  equities,  and  trusts  of  which  he  had  no 
notice.  1  Jones,  Mortg.  §§  458,  459,  710;  2  Lead.  Gas.  £q.  85,  86;  Cook  v. 
Parham,  68  Ala.  456;  Thurman  v.  Stoddard,  Id.  836;  Thames  v.  RemberU 
Id.  561;  QilchrUt  v.  Qough,  68  Ind.  576;  Port  v.  Bmhree,  54  Iowa,  14,  6  N. 
W.  Kep.  83;  Schumpert  v.  Dillard,  55  Miss.  348. 

On  the  sixteenth  of  March,  1877,  J.  T.  Fargason  &  Go.  held  a  deed  of  trust 
executed  to  them  by  John  Mathews  on  the  sixteenth  of  February,  1877,  as  a 
security  for  advances  to  be  made  to  him  by  them.  They  had  advanced,  under 
this  deed  of  trust,  the  sum  of  $5,191.05.  He  was  indebted  to  them  in  the 
further  simi  of  $7,334.98  then  due.  On  condition  that  he  would  execute  to 
them  his  note  for  $16,000,  and  10  per  cent,  per  annum  interest  thereon  from 
date,  due  and  payable  on  the  fifteenth  of  November,  next  foUowinff,  and 
his  deed  of  trust  to  secure  the  same,  they  advanced  to  him  the  sum  of  $3,951.02 
to  pay  for  the  land  purchased  on  the  twelfth  of  March,  and  canceled  and  sur- 
rendered the  deed  of  trust  executed  on  the  sixteenth  of  February.  In  compli- 
ance with  these  terras,  he  executed  his  note  and  the  $16,000  deed  of  trust. 
From  these  facts  it  is  obvious  they  were  purchasers  for  a  valuable  considera- 
tion. 

But  it  la  insisted  by  appellees  that  they  were  not  bona  fide  purchasers  with- 
out notice,  because  they  say  Dan  Mathews,  the  trustee  in  the  $16,000  deed 
of  trust,  knew  that  John  Mathews  bought  the  land  in  question,  at  the  sale  on 
the  twelfth  of  March,  for  Mrs.  Edrington.  The  only  evidence  of  the  truth  of 
this  allegation  is  in  the  deposition  of  a  witness  who  testified  that  he  heard 
Dan  Mathews  say,  before  and  after  the  sale,  that  he  knew  that  John  Math- 
ews had  bought  the  land  for  Mrs.  Edrington.  Is  this  competent  evidence? 
It  is  not  competent,  on  the  ground  that  Dan  Mathews,  in  his  capacity  of  trus- 
tee, was  the  agent  of  J.  T.  Fargason  &  Go. ;  for,  at  the  time  these  declarations 
were  made,  he  was  not  in  the  performance  of  any  duty  as  trustee.  The 
declarations  and  admissions  of  an  agent,  when  made  during  the  continuance 
of  his  agency,  and  while  he  is  in  the  lawful  prosecution  of  the  business  of  his 
agency,  are  admissible  against  the  principal.  They  are  admissible  in  that 
case,  because  they  are  a  part  of  the  rea  gestcs^  and  explain,  the  act  of  agency 
they  accompany.  It  is  only  because  they  are  verbal  acts,  apd  part  of  the  res 
gestcd,  that  they  are  admissible  at  all.  Whenever  what  the  agent  did  is  admis- 
sible in  evidence,  then  it  is  competent  to  prove  what  he  said  about  the  act 
while  he  was  doing  it,  in  order  to  explain  or  show  its  quality;  and  it  follows 
that  all  declarations  or  admissions  of  an  agent  made  while  he  was  not  in  the 
performance  of  an  act  of  agency  are  not  competent  evidence,  and  are  mere 
hearsay.  Bpers  v.  Fowler,  14  Ark.  105;  1  Greenl.  Ev.  §  113.  Then,  again, 
the  admission  of  a  naked  trustee,  having  no  beneficial  interest  in  the  property 
conveyed  to  him',  cannot  be  given  in  evidence  to  defeat  bis  cestui  que  trust. 
It  is  his  duty  to  protect  the  interest  of  his  cestui  qtte  trust,  and  he  will  not  be 
allowed  to  betray  that  interest,  or  the  confidence  placed  in  him.  Not  having 
any  beneficial  interest,  his  admissions  or  declarations^  made  while  he  was  not 
in  the  discharge  of  any  duty  as  trustee,  are  mere  hearsay.  1  Ferry,  Trusts, 
g  483;  €frahafn  t.  Lookhart,  8  Ala.  26;  TTtompeon  r.  Drake,  82'  Ala.  99; 
TTiomas  v.  Botmnan,  29  HI.  426,  and  80  111.  89. 

It  is  insisted  that  J.  T.  Fargason  &  Go.  purchased  at  public  sale,  and  re- 
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ceived  only  a  quitclaim  deed,  and  that  this  fact  alone  la  anffldent  to  charge 
them  with  notice  of  all  the  equities  of  Mrs.  Edrington.  But  the  trust  deed 
under  which  the  land  was  sold  to  John  Mathews,  and  the  SlGtOOO  trust  deed, 
were  warranty  deeds.  We  have  seen  that  J.  T.  Fargason  &  Go.  were  inno* 
cent  purchasers  for  a  valuable  consideration  by  reason  of  the  transactions 
which  resulted  in  the  execution  of  the  $16,000  trust  deed,  and  of  the  execution 
thereof.  The  sale  to  them  by  the  trustee  in  that  deed,  in  the  exercise  of  the 
authority  vested  in  him,  entitled  them  to  the  protection  of  innocent  purchasers, 
notwithstanding  they  purchased  at  the  sale  under  the  deed  of  trust  with  no- 
tice of  the  claims  of  other  parties.  They  stand  in  the  attitude  of  a  grantee  of 
a  bona  flde  purchaser,  which  is  that  of  a  bona  ftde  purchaser.  The  conscience 
of  a  bona  flde  purchaser  is  clear,  and  he  can  transfer  to  another,  although  af« 
fected  with  notice  at  the  time  of  the  transfer,  that  which  he  has  and  can  hon- 
estly retain.  If  this  was  not  true,  the  jus  disponendi  would  be  clogged  by  a 
restraint  of  indefinite  duration,  and  the  bona  flde  purchaser  would  fail  to  re- 
ceive that  protection  to  which  he  is  entitled.  Webster  v.  Van  Steeriberght  46 
Barb.  211;  Wood  v.  Chapin,  13  N.  Y.  509;  2  Lead.  Gas.  Eq.  83, 84;  1  Jones* 
Mortg.  §  458. 

It  is  contended  that  John  Mathews  was  in  possession  of  the  land  when  he 
executed  the  916,000  trust  deed,  and  that  was  notice  to  J.  T.  Fargason  &  Go. 
of  whatever  interest  he  had  in  the  land  in  question,  and  that  he  held  subject 
to  the  equities  of  Mrs.  Edrington,  if  she  had  any.  It  is  true  that  Mathews 
was  in  possession,  but  it  is  a&o  true  that  he  purchased  in  his  own  name,  and 
took  the  deed  to  himself  in  his  own  right,  and  caused  it  to  be  recorded.  The 
circumstance  of  his  being  in  possession  undoubtedly  had  a  tendency  to  excite 
inquiry  in  the  minds  of  those  contemplating  a  purchase;  but  the  fact  that  he 
had  placed  the  evidence  of  his  right  to  occupy  upon  record,  where  it  is  acces- 
sible to  the  whole  world,  arrested  inquiiy  at  that  point,  and  plainly  informed 
every  one  that  they  might  rest  securely  upon  the  fact  that  he  held  in  his  own 
right,  and  for  no  one  else.  J.  T.  Fargason  &  Go.  had  a  right  to  rest  upon 
this  fact,  and  were  not  required  to  make  any  further  inquiry  as  to  how  he 
held;  and  it  follows  that  the  possessiod  of  Mathews  was  no  notice  of  Mrs. 
Edrinffton's  claim.  Woods  v.  Farmere,  7  Watts,  885;  Wade,  Not.  {2d  Ed.)  §§ 
297, 298,  and  cases  cited;  1  Jones,  Mortg.  g  600,  and  cases  cited.  There  is  no 
evidence  that  J.  T.  Fargason  &  Go.  had  notice  of  the  claim  and  equities  of 
Mrs.  Edrington,  or  any  one  else,  until  long  after  the  ejcecution  of  the  $16,000 
trust  deed;  but,  on  the  contrary,  John  Mathews  and  Fargason  testilied  that 
they  had  no  such  notice,  and  that  they  acted  in  good  faith  in  taking  the  deed 
of  trust  made  to  secure  them.  Except  as  stated,  the  title  acquired  by  them  is 
unquestioned.  This  being  true,  they  and  those  holding  under  them  are  en* 
titled  to  the  protection  of  innocent  purchasers. 

The  decree  of  the  court  below  is  therefore  reversed,  and  a  decree  will  be 
entered  here  dismissing  the  original  and  cross-complaints. 

A  motion  for  rehearing  in  this  case  was  filed  June  23, 1887,  and  is  now  pending. 


Wilkes,  Adm^r,  v,  Blaok  and  others,  Ex'rs. 
(dvpreme  Court  qf  Arkamoi.    June  11, 1887.) 

EZBCUTOBS— POWKB  TO  GOMPOUNl)  DkBTS— LlABILITT. 

Mansf.  Dig.  Ark.  {  74,  anthorising  an  administrator  to  componnd  debts  dne  the 
estate  in  certain  cases,  on  obtaining  leave  of  the  probate  court,  did  not  abrogate  the 
administrator's  oomiiion*law  power  to  compound  debts,  bat  merely  rel^^ed  him 
of  the  peril  of  being  charged  with  the  amount  released  If  the  estate  was  prcgndioed 
througn  his  negligence  or  bad  faith,  and  of  the  burdien  of  proving  tha^  he  acted  Ja- 
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S.  Saks. 

An  acceptance  by  an  administrator,  of  a  sum  of  nvoney  less  than  the  debt  doe 
the  estate  f^om  a  third  person,  under  an  agreement  to  obicharge  the  debtor,  is  a 
valid  settlement  by  way  of  compromise  of  the  debt. 

Appeal  from  circuit  coart,  Lee  county. 
B.  2>.  Robertsofh  for  appellant. 

GocKRiLL,  G.  J.  The  plaintiff,  Wilkes,  as  administrator,  held  the  Joint 
note  of  H.  P.  Slaughter  and  H.  W.  Cotter  as  assets  of  his  intestate's  estate. 
He  compromised  with  Slaughter,  and  agreed  to  release  him  from  further  lia- 
bility upon  the  payment  of  his  proportion  of  the  debt.  He,  as  administrator, 
received  a  part  of  the  amount  agreed  upon  from  Slaughter  himself,  and  a  part 
from  a  stranger,  under  such  circumstances  as  to  Justify  the  inference  that  it 
was  received  from  him  under  the  agreement  to  discharge  Slaughter.  The  ad- 
ministrator denied  that  he  had  made  any  arrangement  looking  to  the  release 
of  Slaughter;  but  the  jury,  hpon  conflicthig  evidence,  found  the  issue  against 
him,  and  the  court  rendered  Judgment  in  favor  of  Slaughter's  executors,  the 
appellees,  in  a  proceeding  to  have  the  residue  of  the  note  probated  against 
Slaughter's  estate.  Wilkes'  administrator  has  appealed,  and  urges  (1)  that 
there  was  no  consideration  for  the  release;  and  (2)  that,  if  there  was,  it  was 
not  binding  upon  him  because  he  had  not  previously  obtained  authority  from 
the  probate  court  to  compound  the  debt.  The  statute  relied  upon  to  sustain 
the  second  position  provides  that  whenever  it  shall  be  made  to  appear,  to  the 
satisfaction  of  the  probate  court  where  the  administration  is  pending,  that  a 
debt  due  the  estate  cannot  be  realized,  the  court  may  authorize  the  adminis- 
trator to  compromise  upon  such  terms  as  it  may  direct.    Mansf .  Dig.  §  74. 

1.  Administrators  had  authority  to  compromise  a  claim  or  compound  a  debt 
before  the  statute  was  enacted.  The  common  law  recognized  the  power,  but 
attended  it  with  the  peril  to  the  administrator  of  being  charged  with  the 
amount  released  to  the  debtor,  if,  through  bis  bad  faith  or  negligence,  he  per- 
mitted the  estate  to  be  prejudiced,  and  the  burden  was  upon  him  to  show  that 
he  had  acted  judiciously.  But,  in  the  absence  of  collusion  between  the  ad- 
ministrator and  the  debtor,  or  of  fraud  on  the  part  of  the  latter,  such  as  would 
vitiate  the  contract,  the  compromise  or  compounding  was  binding  upon  each 
of  the  parties  to  it  if  executed  lipon  a  sufficient  consideration,  just  as  it  would 
be  if  neither  party  was  administrator.  Chase  v.  Bradley,  26  Me.  531 ;  Boyd^s 
Sureties  v.  Oglesby,  28  Grat.  674,  686,  687;  Bean  v.  Famam,  6  Pick.  268. 

" The  statute, "  says  Parker,  0.  J.,  in  Wyman's  Appealy  13  N.  H.  18,  in  speak- 
ing of  a  provision  similar  to  ours,  **has  provided  a  mode  in  which  the  admin- 
istrator, by  obtaining  a  previous  authority  from  the  Judge,  fthe  court,  under 
the  Arkansas  statute,]  may  compromise  with  the  debtor  witn  perfect  safety, 
and  without  being  subject  to  expense  in  sustaining  his  acts.  But  the  right 
to  compromise,  which  existed  prior  to  the  statute,  is  not  taken  away.  It  may 
still  be  exercised  as  before,  subject  to  the  same  limitations  and  risk."  And 
this  is  the  effect  given  to  such  legislation  in  other  jurisdictions.  8  Williams, 
Ex'rs,  1900,  1901,  and  notes;  Schouler,  Ex'rs,  S  887,  and  note;  Chouteau  v. 
Suydam,  21  N.  Y.  179;  Wood  v.  Tunnicliff,  74  N.  Y.  88;  ChUds  v.  Updyke, 
9  Ohio  St.  888;  Moore's  Adm'r  v.  O'Branniny  14  Ohio  St.  177;  Chadhoum  v. 
CTutdhounif  9  Alien,  178;  CTiase  v.  Bradley,  supra;  Boyd^s  Sureties  v. 
OgUshy,  supra;  Wool/ork  v.  Sullivan,  28  Ala.  548. 

It  has  been  ruled  by  this  court  that  the  provisions  of  the  statute  in  reference 
to  arbitrations  and  awards  did  not  abrogate  the  common  law  upon  the  subject, 
(Wilkes  V.  Cotter,  28  Ark.  519;  CoUins  v.  Karatopsky,  86  Ark.  816;  Harris 
y.  Hanie,  87  Ark.  848;)  and  we  can  see  no  better  reason  for  supposing  that 
any  alteration  of  the  rule  of  the  common  law  was  intended  by  the  provision 
relied  upon  by  the  appellant.  '*  A  statute  shall  not  be  taken  In  derogation  of 
the  common  law  unless  the  act  itself  shows  such  to  have  been  the  intention 
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and  object  of  the  legislature. "  €hray  v.  Nations^  1  Ark.  557 ;  State  y.  Pieraon^ 
44  Ark.  265;  Chcdboum-v.  CTiadhoum,  supra. 

2.  Ab  money  was  accepted  from  a  third  person  under  the  agreement  to  dis- 
charge the  debtor,  the  payment  of  the  smaller  sum  in  satisfaction  of  the  whole 
discharged  the  debt.  Gordon  v.  Moore,  44  Ark.  349;  Fettiffrew  Machine  Co. 
V.  Harmon,  45  Ark.  290. 

Let  the  judgment  be  aQrmed. 


McLaik,  Adm'r,  and  another  v,  Buliner  and  others.. 
{Supreme  Ocfwi  qf  Arkansas,    Jane  4,  1887.) 

1.  TbUST^— CONBTRUCnVK. 

A.,  whu  bad  made  some  improvements  on  land  belonging  to  a  railroad  company, 
relinquished  his  right  to  purchase  the  same,  together  with  his  interest  in  the  im- 
provements, by  verbal  contract  to  B.,  promising  B.  not  to  purchase  the  land  from 
the  company.  B.  entered  and  built  a  house  on  the  land.  Subsequently,  A.  pur- 
chased the  land  from  the  company,  took  a  deed  therefor,  and  brought  ejectment 
against  B.  for  the  land.  The  trial  court  held  that  A.  and  those  claiming  under 
him  were  estopped  from  setting  up  the  title  acquired  from  the  railroad  company, 
as  against  B..  and  that  they  held  the  same  subject  to  a  trust  in  B/s  favor.  Held 
error ;  the  evidence  indicating  that  A.  had  no  preferred  right  of  purchase  or  claim 
to  the  lot  at  the  time  of  the  alleged  relinquishment  and  promise,  which  could  be 
transferred  by  him,  or  acquired  by  B.,  the  title  being  at  that  time,  with  full  power 
of  dispo)»ai,  iu  the  railroad  company. 

2.  Estoppel— Advice— Reliance. 

In  the  absence  of  any  fraudulent  intent  or  concealment,  mere  advice  to  buy  land, 
accompanied  with  a  promise  on  the  part  of  the  speaker  not  to  purchase  it  himself; 
is  not  sufficient  to  induce  a  prudent  i>erson  to  rely  upon  it  to  the  extent  of  erect- 
ing valuable  buildings  upon  the  property,  to  which  it  was  known  that  the  ad- 
viser had  no  title.    There  is  no  equitable  estoppel  in  such  a  case. 

Appeal  from  circuit  court.  Miller  county.    In  chancery. 
Scott  t&  Jones  and  John  B,  Jones,  for  appellants.    X.  A.  Byrne,  for  appel* 
lees. 

BuTLEB,  Special  Judge,  (Battle,  J.,  being  disqualified.)  The  following 
statement  is  deemed  sufficient  to  a  correct  understanding  of  this  case:  On  the 
thirty-first  day  of  January,  1878,  James  Ritchie,  since  deceased,  obtained  from 
the  St.  Louis,  Iron  Mountain  &  Southern  Bailway  Company  a  deed  to  lot  No. 
5,  in  block  No.  73,  in  the  town  of  Texarkana,  Arkansas.  Sarah  L.  Buliner, 
appellee,  prior  to  the  date  of  Bitchie's  deed,  had  erected  upon  the  lot  a  two- 
story  frame  building,  under  the  claim  that,  in  the  year  1876,  James  Bitchie 
had  relinquished  to  her  his  right  to  purchase  the  lot,  as  also  his  claim  for  im- 
provements made  thereon,  and  had  promised  that  he  would  not  purchase  it 
himself  from  the  owners,  the  St.  Louis,  Iron  Mountain  &  Southern  Bailway 
Company.  She  further  claimed  that,  after  securing  Bitchie's  interest  in  the 
lot,  she  contracted  with  the  local  agent  of  the  railway  company  at  Texarkana 
to  purchase  it,  and  immediately  thereafter  began  to  build  upon  it.  About 
January,  1877,  the  building  was  completed,  and  she  tjpok  possession  of  the  lot 
and  the  improvements,  without  protest  or  objection  on  the  part  of  James 
Bitchie. 

On  the  twenty-fourth  of  October,  1878,  Bitchie  brought  an  action  of  eject- 
ment, in  the  Miller  circuit  court  against  Bero  Buliner  and  Sarah  L.  Buli- 
ner,  his  wife,  and  others  in  possession  of  the  property.  Bero  and  Sarah  L. 
filed  an  answer  and  cross-complaint  and  a  counter-claim,  making  the  St  Louis, , 
Iron  Mountain  &  Southern  Bailway  Company  a  party  defendant  to  the  coun- 
ter^daim.  The  cause  was  transferred  to  the  equity  docket.  Bitchie  demurred 
to  the  counter-claim.  Pending  the  suit,  Bitcbie  died,  and  the  cause  was  re- 
vived and  proceeded  In  the  names  of  Lucy  Bitchie,  the  widow,  and  H.  N.  Mo- 
Lain,  the  administrator  of  the  deceased.  The  cross-bill  was  dismissed  as  to 
the  St.  Louis,  Iron  Mountain  &  Southerji  Bailway  Company^    ^t  the  July 
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term,  1885,  the  court  overruled  the  demurrer  to  the  counter-daim,  and  de- 
creed that  Bitchie,  in  his  life-time,  had  a  preference  right  to  purchase  the  lot 
in  controYersy  from  the  St.  Louis,  Iron  Mountain  &  Southern  Bailway  Com- 
pany, the  owner  of  the  lot,  and  that  he  held  a  claim  for  improvements  placed 
thereon;  that  Ritchie  sold  to  Sarah  L.  Buliner,  for  a  valuable  consideration, 
his  claim  on  the  lot,  and  relinquished  to  her  his  right  to  purchase  it  from  the 
railway  company ;  that  the  heirs  and  assignees  of  James  liitchie  are  estopped 
from  setting  up  the  title  which  he  acquired  to  the  lot  from  the  railway 
company,  as  against  Sarah  L.  Buliner;  that  Lucy  Bitchie  holds  the  title  to  the 
lot,  acquired  by  purchase  from  her  husband,  in  trust  for  the  said  Sarah  L. ; 
and  that  the  said  Lucy  Ritchie  make  and  execute  a  deed  conveying  to  Sarah 
L.  Buliner  the  title  to  the  lot.  It  was  further  decreed  that  Sar^ih  L.  Buliner 
recover  from  the  said  Lucy  Bitchie  the  sum  of  $1,000  for  the  rental  value  of 
the  property  during  the  time  she  held  possession. 

Counsel  concede  that  the  issues  involved  in  this  case  are  narrowed  down  to 
a  single  question, — that  of  an  equitable  estoppel.  It  is  insisted  for  the  appel- 
lees that  the  title  of  Lucy  Bitchie  to  the  lot  in  controversy  cannot  be  set  up 
against  Sarah  L.  Buliner,  because  of  certain  promises  made  by  Ritchie,  and  be- 
cause he  had  transferred  to  her  all  claim  and  right  to  the  lot  for  improve- 
ments, and  had  relinquished  his  right  to  purchase  from  the  railway  company. 
It  therefore  becomes  necessary  to  ascertain  whether  or  not  the  doctrine  of 
equitable  estoppel,  wide  and  varied  in  application  as  it  is,  applies  in  this  case. 
There  was  no  written  contract  or  agreement  between  Bitchie  and  appellees. 
The  case  must  be  determined  upon  the  promises  and  representations  and  the 
alleged  parol  relinquishment  of  Bitchie. 

Waiving  the  question  of  the  validity  of  certain  depositions,  to  which  one  or 
the  other  parties,  respecti  vely,  took  exceptions,  we  think  the  evidence  estab- 
lishes that  the  title  to  the  lot  in  controversy,  at  the  time  Bitchie  relinquished  his 
claim  to  Sarah  L.  Buliner,  w^is  in  the  St.  Louis,  Iron  Mountain  &  Southern 
Bail  way  Company;  that  Bitchie  represented  he  had  a  claim  for  improvements 
made  on  the  lot,  which  claim  he  transferred  to  Sarah  L.  Buliner  for  the  con- 
sideration of  $12;  that  Bitchie  advised  Sarah  L.  Buliner  to  purchase  the  lot 
and  to  build  upon  it, — representing  that  it  would  be  a  good  investment;  that 
he  could  not  buy  it  himself,  as  he  had  not  paid  for  the  lot  adjoining,  which  he 
occupied .  He  assured  her  that  he  would  not  purchase  the  lot  hi  mself ,  and  this 
promise  he  frequently  reiterated  to  Bero  Buliner,  the  husband  of  said  Sarah 
L. ,  as  also  to  other  persons.  After  Bitchie  had  relinquished  his  claim  to  the  lot, 
Sarah  L.  Buliner,  in  September,  1876,  applied  to  the  local  agent  of  the  rail- 
way company  at  Texarkana  to  purchase  the  lot.  The  agent  iuf  oimed  her  that 
the  lot  could  be  bought  for  $200;  payable  one-third  in  cash,  one-third  in  12 
months,  and  the  remainder  in  18  months.  She  paid  to  the  local  agent  of  the 
company  $10,  receiving  a  receipt  as  follows: 

"Texarkana,  Arkansas,  September  11,  1876. 

"Beceived  from  Sarah  L.  Buliner  the  sum  of  ten  dollars,  to  be  applied  to 
first  payment  on  lot  5,  block  73.  Said  lot  sold  Mrs.  Sarah  L.  Buliner  for 
the  sum  of  two  hundred  dollars,  with  the  understanding  that  one-third  of  the 
amount  is  to  be  paid  in  thirty  days.  If  said  payment  is  not  made,  money  re- 
ceived is  to  be  refunded,  and  sale  "null  and  void.' 

[Signed]  "  Charles  £.  Bramble, 

"Local  Land  Agent  St.  Louis,  I.  M.  &  S.  B.  Co." 

The  evidence  discloses  that  Bi*amble,  the  local  agent,  had  authority  to  receive 
applications  for  the  purchase  of  railway  lands,  but  not  to  effect  sales.  Soon 
after  the  payment  of  the  $10  to  the  local  agent  of  the  railway  company,  Sarah 
L.  Buliner  took  possession,  and  commenced  building  upon  the  lot.  James 
Bitchie  was  aware  of  the  progress  made  in  the  construction  of  the  house,  and 
assisted  the  appellees  to  move  into  it  when  it  was  completed.  Sarah  L.  Buli- 
ner made  no  further  payment  on  the  lot  until  November,  1877,  when  she  paid 
v. 48.  w, no.  11 — 49 
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the  balance  of  the  cash  payment  to  the  local  agent,  for  which  he  gave  a  re* 
ceipt  as  follows:  "Texarkana,  twentieth  November,  1877, 

"Received  of  Sarah  L.  Buliner  the  sum  of  sixty-six  66-100  dollars,  same  to 
be  applied  as  first  payment  on  lot  5,  in  block  73,  in  the  town  of  Texarkana, 
Arkansas.  Said  sale  made  subject  to  the  approval  of  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company. 

[Signed]  "Charles  E.  Bramble, 

**r^cal  Agent  St.  I^ouis,  Iron  Mountain  &  Southern  Railway  Co." 

It  is  shown  that  both  Bramble  and  Sarah  L.  Buliner,  at  the  date  of  this  last 
payment,  had  information  that  Ritchie,  a  short  time  befoi'e,  had  contracted 
to  purchase  the  lot  from  the  land  commissioner  of  the  railway  company  at  Lit- 
tle Rock,  who,  it  appears,  had  not  been  notified  of  the  effort  made  by  Sarah 
L.  Buliner  in  September,  1876,  to  purchase  the  lot  from  the  local  agent  at  Tex- 
arkana.  A  witness  for  appellees  testifies  to  a  conversation  had  with  Ritchie 
after  he  had  obtained  the  deed  for  the  lot.  In  this  conversation  Ritchie  stated 
that  he  had  rendered  to  the  railway  company  certain  services,  for  which  the 
company  promised  to  compensate  him.  Ritchie  demanded  that  the  company 
should  give  him  the  lot  now  in  controversy,  and  the  then  land  commissioner 
of  the  company  promised  that  Ritchie  should  have  the  privilege  to  purchase 
the  lot  for  a  nominal  consideration,  which  Ritchie  interpreted  to  be  the  sum 
of  850.  In  the  same  conversation  Ritchie  made  complaint  stating  that  the 
railway  company  did  not  comply  with  the  promise  made  to  him.  When  he 
purchased  the  lot  he  had  to  pay  more  than  $50  for  it. 

This  is  in  effect  the  evidence  in  the  case,  so  far  as  it  is  relevant  to  the  ques- 
tion of  an  equitable  estoppel.  We  do  not  think  it  is  established  that  Ritchie, 
at  the  time  of  the  alleged  i*elinquishment  and  representations,  had  any  pre- 
ferred right  or  legal  claim  to  the  lot  in  controversy  which  could  be  transferred 
by  Ritcliie,  or  acquired  by  Sarah  L.  Buliner.  At  any  time  prior  to  executing 
'  tlie  deed  to  Ritchie  the  railway  company  could  have  sold  the  property  to  any 
one  desiring  to  purchase,  or  could  have  instituted  proceedings  for  the  posses- 
sion of  the  lot.  The  evidence  does  disclose  that  Ritchie  urged  Sarah  L.  Bu- 
liner to  buy  the  lot,  and  to  put  improvements  upon  it;  that  he  relinquished 
to  her  his  claim  for  grading,  and  promised  not  to  buy  the  lot;  yet,  in  our 
opinion,  such  expressions  of  intention  and  advice  were  not  sufficient  to  in- 
duce a  prudent  person  to  rely  upon  them  to  the  extent  of  erecting  valuable 
buildings  upon  the  property,  to  which  it  was  known  that  the  adviser  had  no 
title.  There  is  no  evidence  that,  at  the  time  Ritchie  made  the  representations 
and  promises,  he  intended  to  commit  a  fraud  upon  the  appellees,  and  it  can- 
not be  assumed  that  he  then  foreknew  that  Sarah  L.  Buliner  would  erect  a 
building  upon  the  lot,  that  she  would  fail  to  secure  the  title,  and,  finally*  he 
would  be  enabled  to  purchase  the  lot  for  himself. 

Mr.  Bigelow,  in  his  work  on  Estoppel,  (4th  Ed.  p.  597,)  says:  "Under 
either  doctrine,  whether  there  be  knowlege  or  not  of  the  true  state  of  the 
title  to  the  land  in  question,  the  estoppel  applies  only  to  rights  existing 
in  the  party  at  the  time  of  the  representation  or  admission,  and  he  will  not 
be  precluded  from  setting  up  a  paramount  title,  afterwards  acquired  from  a 
third  person."  Our  attention  has  been  called  to  the  distinction  in  the  rule 
of  estoppel  when  the  conduct  of  the  party  against  whom  the  estoppel  is  al- 
leged should  be  treated  as  a  waiver,  and  not  as  constituting  a  representation. 
Bigelow  on  Estoppel,  (639,)  states  that  "it  should  be  clearly  apprehended,  of 
the  entire  class  of  cases  now  under  consideration,  that  the  conduct  of  the 
party  against  whom  the  estoppel  is  alleged,  whether  that  conduct  be  mislead- 
ing silence  or  outward  action,  should  be  treated  as  waiver,  and  not  as  consti- 
tuting a  representation.  Treated  as  a  waiver,  it  is  immaterial  that  the  party 
claiming  the  estoppel  knew  the  facts.  Waiver  is  not  only  consistent  with,  it 
is  generally  created  upon,  knowledge  of  all  the  facts  by  both  parties.  Treated 
as  a  representation,  the  case  would  fall  under  the  other  hea(L-of  estoppel  by 
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conduct,  and  knowledge  by  the  party  alleging  the  estoppel  would  be  fatal. 
This  difference  between  the  two  estoppels  is  founded  upon  the  difference  in 
subject-matter,  to  be  seen  in  the  fact  that  in  the  present  case  parties  are 
openly  and  expressly  dealing  with  known  rights;  in  the  other  case  a  secret 
concealed  right  is  brought  forward  against  one  who  has  been  led  by  the  party 
originally  owning  it  to  believe  that  one  has  acquired  it.  He  has  not  acted  in 
good  faith,  if  he  knew  the  facts." 

Were  it  shown  that  Ritchie,  at  the  time  he  urged  Sarah  L.  Buliner  to  buy 
the  property,  had  any  legal  right  to  the  property,  which  he  concealed  from 
her  knowledge,  or  if  he  had  a  secret  claim,  which  the  railway  company  recog- 
nized, in  respect  to  the  sale  of  the  property,  the  rule  of  estoppel,  insisted  upon 
by  appellees'  counsel,  would  be  applicable;  but  we  find  no  such  state  of  facts 
present  in  this  case. 

The  decree  of  the  Miller  circuit  court  is  reversed,  the  cross-action  of  the 
Buliners  is  dismissed,  and  a  judgment  will  be  entered  here  in  favor  of  Lucy 
Ritchie,  for  the  recovery  of  the  premises  in  controversy. 

A  motion  for  reconsideration  was  filed  in  this  case  June  22, 1887,  and  is  now  pending. 


!Neal  and  others  v.  Shinn  and  others. 
(Supreme  Qmrt  of  Arkaneas.    June  4,  1887.) 

1.  JuDOB— AbsSnoe  at  Tebm-Dat^Adjoubkmbkt  fbom  Day  to  Day. 

The  Arkansas  constitution  (article  7,  {  21)  provides  that,  where  the  re;^ular  judge 
of  the  circuit  court  fails  to  appear  on  the  first  day  of  the  term,  the  practicing  law- 
yers may  meet  at  10  a.  m.  on  the  second  day,  and  elect  a  special  judge,  and  thus 
preserve  the  term  until  the  regular  Judge  shall  appear.  The  judge  failed  to  appear 
un  the  first  day  of  the  November  term,  1886,  but  did  appear  on  the  third  day,  and 
opened  court,  the  practicing  lawyers  not  having  elected  a  special  judge  on  the  sec- 
ond day.  A  statute  passed  February  21,  1887,  m  order  to  validate  these  proceed- 
ings, provided  that,  (section  17,)  'Mf  any  court  shall  not  be  held  on  the  first  day  of 
the  term,  such  court  shall  stand  adjourned,  from  day  to  day,  until  the  evening  of 
the  third  day."  Section  18:  "If  at  that  time  the  court  shall  not  be  opened,  such 
court  shall  stand  adjourned  until  the  next  regular  term,"  etc.  Heldy  that  the  act  is 
constitutional,  and  the  action  of  the  judge  in  opening  court  on  the  third  day  was 
regular  and  proper. 

2.  Elbctioks— Bbibeby—Bonus  fob  Countt-Sbat  Location. 

An  offer  by  persons  interested  to  build  a  court-house  and  jail  in  a  certain  town, 
and  donate  them  to  the  county  in  case  the  county-seat  he  changed  to  said  town,  is 
not  the  ofier  of  a  bribe  to  the  electors,  and  will  not  invalidate  an  election  at  which 
such  change  is  made.  Such  a  case  is  distinguishable  from  the  ofier  of  a  candidate 
for  public  office  to  take  less  than  the  regular  salary,  if  elected. 

Appeal  from  circuit  court.  Pope  county. 

McICennon  &  McQill,  for  appellants.  Wilson  cfe  Granger  and  G,  W,  STrnm^ 
for  appellees. 

OocKRiLL,  C.  J.  The  county  court  of  Pope  county,  at  a  special  term,  on 
twentieth  July,  1886,  upon  proper  petition,  ordered  an  election  to  be  held  at 
general  election,  September  5,  1886,  submitting  the  question  (1)  of  removal 
of  county-seat  from  Dover;  (2)  removal  to  Bussellville;  (3)  removal  to  Atkins. 
At  such  election  a  majority  of  the  quiilified  voters  of  said  county  voted  in 
favor  of  a  change  from  Dover,  but  there  was  not  a  majority  for  Bussellville  or 
Atkins.  At  the  October  term,  1886,  of  said  court,  T.  M.  Neal  and  others, 
after  due  notice,  filed  their  petition  contesting  said  election,  and  the  court, 
upon  hearing,  sustained  the  contest,  and  set  aiside  the  election,  and  J.  L. 
Shinn  et  al.  and  E.  A.  Darr  ^^  a2.,  as  contestees,  appealed  to  the  Pope  circuit 
court.  The  time  for  holding  the  Pope  circuit  court,  as  fixed  by  law,  was  the 
first  Monday — ^the  first  day — of  I^ovember,  1886;  but  the  court  was  not  opened 
until  the  third  day,  (Wednesday,)  when  the  circuit  judge  appeared,  and  pro- 


772  BOUTHWESTEBIY  BEFORTER«  [Ark. 

t 

ceeded  to  open  and  hold  the  court.  On  the  fifth  day  of  said  month,  Hon.  M. 
L.  Davis  was  elected  special  judge,  and  on  the  twelfth  he  proceeded  to  try  the 
contest,  upon  the  amended  petition  of  contestants  and  demurrer  of  contestees 
thereto,  and  sustained  the  demurrer,  and  so  rendered  judgment;  and  there- 
upon ordered  an  election  to  be  held  on  the  nineteenth  day  of  March,  1887. 
Such  an  election  was  then  held,  and  a  majority  of  the  voters  of  said  county 
voted  to  locate  the  county-seat  at  Russellville.  The  petition  is  for  certiorari, 
and  to  quash  the  judgment  of  the  circuit  court,  and  its  order  for  holding  the 
election. 

The  question  presented  upon  the  threshold,  in  the  consideration  of  this  case» 
goes  to  the  validity  of  the  term  of  the  circuit  court  at  whicli  the  proceedings 
were  had.  The  term  as  fixed  by  statute  began  on  the  first  Monday  in  Novem« 
ber,  but  the  court  was  not  opened  until  the  Wednesday  following,  when  the 
judge  of  the  circuit  appeared,  opened,  and  held  the  t^rm  of  court  at  which 
the  proceedings  complained  of  were  had.  If  the  court  was  held  at  a  time 
not  authorized  by  law,  its  proceedings  are  void.  Brumley  v.  StaUt  20  Ark. 
77;  State  v,  Williams,  48  Ark.  227,  2  S.  W.  Rep.  843,  The  decision  of  this 
case  may  therefore  reach  beyond  the  single  question  of  the  election  to  change 
the  location  of  the  county-seat.  It  involves  the  legality  of  all  the  judgments 
rendered  and  proceedings  had  at  the  November  term,  1886,  of  the  Pope  cir- 
cuit court.  The  legislature  undertook  by  act  of  February  21st  of  the  pres- 
ent year  to  validate  the  proceedings  of  this  term,  but  whether  the  act  can 
have  the  desired  effect,  aside  from  other  considerations,  depends  upon  the 
solution  of  the  question  whether  the  legislature  can  authorize  the  judge  to  ap* 
pear  and  open  the  court  on  the  third  day  of  the  term,  after  a  failure  of  the 
practicing  attorneys  to  preserve  the  term  for  him  by  the  election  of  a  special 
judge  to  preside  in  his  absence,  as  provided  by  section  21,  art  7,  of  the  con- 
stitution. If  the  legislature  is  without  power  to  authorize  the  judge  to  appear 
on  the  third  day,  and  then  for  the  first  time  cause  the  court  to  be  opened,  it 
is  apparent  they  could  not  breathe  judicial  life  into  his  acts  done  at  such  a 
time  by  a  retroactive  act,  because  that  would  be  doing  by  indirection  that 
which  could  not  be  done  directly.  If  they  are  not  prohibited  from  empow- 
ering the  judge  to  appear  on  the  third  day,  and  open  court,  notwithstanding 
no  special  judge  had  been  previously  chosen,  the  curative  act  was  unnecessary » 
because  the  provision  of  the  Revised  Statutes  which  authorized  the  judge  to 
appear  and  open  court  as  late  as  the  third  day  would  then  stand  intact,  un- 
aftected  by  the  constitutional  provision,  and  would  afford  legislative  authorl^ 
for  the  action  of  the  judge  in  opening  court  at  the  time  disclosed  by  this 
record.  The  construction  of  the  constitutional  provision  referred  to  must 
therefore  furnish  the  solution  of  the  question.  If  it  contains  no  limitation 
upon  its  exercise,  the  power  resides  in  the  legislature  to  authorize  the  judge 
to  open  court  at  any  time  within  the  period  fixed  for  the  term,  and  in  that 
event  the  statute  r^erred  to  is  not  inconsistent  with  any  provision  of  the  con- 
stitution of  1868  or  1874,  and  has  not  been  abrogated  by  either.  Both  instru- 
ments continue  in  force  aU  previous  laws  not  inconsistent  with  their  provis- 
ions.   Section  1.  Sched.  Const.  1874;  article  15,  §  16,  Const.  1868. 

The  provision  is  as  follows:  ''Whenever  the  office  of  judge  of  the  circuit 
court  is  vacant  at  the  commencement  of  a  term  of  such  court,  or  the  j^dge 
of  said  court  shall  fail  to  attend,  the  regular  practicing  attorneys  in  attendance 
on  said  court  may  meet  at  10  o^ clock  A.  m.  on  the  second  day  of  the  term,  and 
elect  a  judge  to  preside  at  such  court,  or  until  the  regular  judge  shall  appear." 

It  is  not  here  affirmed,  in  terms,  that  the  general  assembly  shall  not  au- 
thorize the  court  to  be  opened  by  the  regular  judge,  after  10  o'clock  of  the 
second  day,  in  the  event  no  speeial  judge  is  chosen.  Negative  words  are  not 
necessary,  however,  to  create  a  prohibition.  Eveiy  positive  direction  contains 
an  implication  of  anything  contrary  to  it,  and  afiirmative  words  may  imply  a 
negative  of  what  is  not  affirmed;  but  such  an  implication  is  not  as  readily 


Ark.]  NSAL  V,  8HINK.  773 

drawn  in  the  construction  of  a  state  constitution  as  it  is  in  dealing  with  a 
statute.  Vance  v.  Austell,  45  Ark.  400.  The  reason  is  *'the  constitution  of 
a  state  is  not  a  grant  of  enumerated  powers.  *  ♦  ♦  We  look  to  it  not 
so  much  to  see  whether  a  contested  enactment  is  authorized,  but  whether  it 
is  prohibited,"  ( Vance  v.  Austell,  supra,)  for  the  general  assembly  may  exer- 
cise unlimited  legislative  power  unless  a  restraint,  express  or  necessarily  im- 
plied, in  the  prohibited  powers,  is  found  in  the  fundamental  law;  and  this 
power  is  not  to  be  cut  off  by  inference,  save  where  the  inference  is  too  strong 
to  be  resisted.  Scales  v.  State,  47  Ark.  476,  1  S.  W.  Rep.  769.  But  if  the 
prohibition  is  plain,  whether  express  or  implied,  no  argument  of  hardship,  or 
inconvenience  or  public  exigency,  has  any  weight  to  deter  the  courts  from 
checking  assumed  legislative  power.  The  main  purpose  of  the  provision  in 
question  was  to  provide  a  ready  remedy  for  the  continuation  of  a  term  of  the 
circuit  court  in  the  absence  of  the  regular  judge.  But  for  this  provision,  any 
term  of  a  circuit  court  might  fail  for  want  of  power  to  create  a  special  judge, 
and  great  inconvenience  would  follow.  No  provision  for  special  judges  to 
hold  terms  of  courts,  in  the  absenc.e  of  the  regular  judge,  existed  in  this  state 
prior  to  the  adoption  of  the  constitution  of  1^,  {Cruson  v.  Whitley,  19  Ark. 
99,)  which  contained  a  provision  substantially  the  same  as  that  now  under 
consideration.  It  assei1»  the  right  of  the  practicing  attorneys  in  attendance 
to  prevent  the  possibility  of  a  lapse  of  the  term  by  the  selection  of  one  of  their  « 
number  to  take  the  place  of  the  absent  judge,  and  by  implication  prohibits 
the  legislature  from  taking  the  power  away.  But  it  is  not  mandatory  upon 
the  attorneys  to  put  tlieir  power  of  creation  into  exercise.  The  language  is 
permissive  only, — they  may  elect,  {Bdtoards  v.  Hall,  30  Ark.  31,) — and  the 
penalty  of  an  absolute  lapse  of  the  teim  is  not  imposed  for  a  failure  to  do  so. 
The  provision  recognizes  the  right  of  the  regular  judge  to  appear  at  any  time 
during  the  term,  and  assume  his  judicial  duties  if  a  special  judge  has  set  and 
kept  the  machinery  of  the  court  in  motion ;  and  their  right,  having  been  crys- 
talized  by  the  constitution,  cannot  be  impaired  by  the  legislature.  But  we  are 
aware  of  no  canon  of  construction  which  would  justify  the  conclusion  that  a 
denial  of  the  legislative  power  to  authorize  the  judge  to  open  court  after  the 
second  day  when  no  special  judge  has  been  chosen  is  necessarily  implied  be- 
cause the  right  to  do  so  is  preserved  to  him  if  a  special  judge  has  been  chosen. 
An  implied  prohibition  against  depriving  him  of  the  right  to  appear  in  the 
one  case  cannot  logically  be  construed  as  an  implied  restraint  upon  the  power 
to  grant  him  the  right  in  the  other.  Sedg.  Const.  &  St.  Law,  418,  note  a; 
Furczell  v.  Smidt,  21  Iowa.  540;  State  v.  Tait,  22  Iowa,  140. 

This  power  of  the  legislature  had  never  been  recognized  as  an  evil  that 
needed  correction.  We  find  nothing  in  the  provision  to  indicate  the  intention 
of  Imposing  a  restraint  upon  the  law-making  power  in  this  respect.  The 
statutory  provisions  referred  to  are  as  follows: 

"Sec.  17.  If  any  court  shaU  not  be  held  on  the  first  day  of  the  term,  such 
court  shall  stand  adjourned,  from  day  to  day,  until  the  evening  of  the  third 
day. 

'*Sec.  18.  If  at  that  time  the  court  shall  not  be  opened,  such  court  shall 
stand  adjourned  until  the  next  regular  term,  and  all  cases,  civil,  penal,  and 
criminal,  shall  stand  adjourned  over  until  the  next  term  of  such  court." 
Qould,  Dig.  c.  50. 

Construing  these  provisions  as  in  pari  materia  with  the  constitution,  {Bil- 
lingsley  v.  State,  14  Md.  369,)  the  conclusion  is  that,  if  the  attorneys  fail  to 
exercise  their  privilege  of  choosing  a  special  judge  at  10  o'clock  of  the  second 
day  of  the  term,  and  the  regular  judge  does  not  appear,  the  court  will  stand 
adjourned  until  the  next  day,  when  he  may  lawfully  assume  the  duties  of  the 
bench.  There  is.  then,  no  irregularity  disclosed  by  the  record  in  the  time  of 
opening  the  court  in  this  case,  and  the  cause  must  be  detenmned  upon  its 

merits.  Digitized  by  LjOC 
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The  complaint  filed  by  the  contestants,  who  are  the  appellants  here, 
charges  that  the  offer  of  the  appellees  to  build  a  court  and  jail,  and  donaite 
them  to  the  county  in  case  the  county-seat  should  be  changed,  and  the  execu- 
tion of  a  bond  payable  to  the  county  commissioners  for  the  faithful  perform- 
ance of  their  promise,  was  the  offer  of  a  bribe  to  the  electors;  that  a  sufficient 
number  of  votes  to  change  the  result  was  influenced  thereby;  and  that  the 
election  voting  a  change  of  the  county-seat  was,  for  that  reason,  void.  That 
donating  facilities  for  the  public  convenience  as  an  inducement  to  the  elect- 
ors of  a  county  to  vote  for  the  removal  of  a  county-seat  will  not  invalidate 
the  election  has  been  ruled  in  every  case  where  the  question  has  arisen  to 
which  our  attention  has  been  called,  and,  as  we  think,  upon  sound  reasoning. 
State  V.  Elting,2Q  Kan.  897;  Dishon  v.  Smith,  10  Iowa,  212;  State  v.  Furdy, 
86  Wis.  225;  Wells  v.  Taylor,  5  Mont.  202.  8  Pac.  Kep.  255. 

The  considerations  of  public  policy  which  avoid  the  election  of  a  candidate 
for  an  office  who  offers  to  serve  the  public  at  less  than  the  salary  fixed  by  law 
do  not  apply  to  cases  like  the  one  at  bar.  The  distinction  between  the  two 
classes  of  cases,  briefly  stated,  is  the  difference  between  determining  upon  the 
moral  character  and  personal  fitness  of  an  individual  upon  whom  the  integ- 
rity of  the  government  and  the  preservation  of  its  principles  may  for  the  time 
be  devolved,  and  settling  a  question  of  public  convenience  and  pecuniary  in- 
terest, involving  no  principle  of  self-government.  The  latter  being  a  ques- 
tion primarily  of  material  advantages  of  many  kinds,  an  offer  by  a  municipal- 
ity or  of  a  part  of  its  citizens  to  increase  tliose  advantages,  introduces  no 
foreign  or  improper  matter  to  the  consideration  of  the  voter. 

The  demurrer  was  properly  sustained,  and  it  was  not  error  for  the  circuit 
coui-t,  after  obtaining  jurisdiction  by  the  appeal,  to  enter  the  order  directing 
an  election  to  be  held  to  determine  to  which  of  the  two  contesting  pointa  the 
removal  should  be  made. 


Dixon  o.  Orr. 
(Svpreme  Cotirt  of  ArkaitBOs,    Jane  11,  1887.) 

1.  Electioks— Evidence— Poll-Books  akd  Tally-Sheets. 

Wiiere  an  election,  e.  g.,  for  sheriff,  is  contested  on  the  ground  of  the  suppression 
of  the  vote  of  one  of  the  townships  of  the  county,  and  the  non-return  of  such 
township's  vote  to  the  county  clerk,  while  it  is  true  that  the  poll-books  and  tally- 
sheets  made  out  and  properly^  certified  by  the  election  officers,  and  the  ballots 
tbeiuselves,  are  the  primary  evidence  of  the  result  of  the  election,  still,  if  these  are 
lost,  destroyed,  or  stolen,  secondary  evidence  is  admissible. 

2.  Sams— Evidence. 

In  such  a  case  the  voters  themselves  may,  if  thev  choose,  testify  as  to  how  they 
voted,  but  they  cannot  be  compelled  to  do  so,  ancf  thus  violate  the  secrecy  of  the 
ballot. 
8.  Same. 

So,  also,  the  judges  and  clerks  who  canvass  the  vote  may,  in  the  absence  of  the 
returns  and  papers,  testify  as  to  the  number  of  votes  given  to  each  person  voted 
for ;  and  even  8i>ectators  who  were  present  at  the  count,  heard  the  result  announced, 
and  inspected  the  papers  prepared  and  signed  by  the  officers  recording  the  result, 
are  competent  witnesses  in  such  a  case. 

Appeal  from  circuit  court.  Miller  county. 

Jones  <&  Martin  and  T,  E,  Webber,  for  appellant.  Scott  i&  Jones,  for  appellee. 

Smith,  J.  At  the  general  election  which  took  place  in  September,  1886» 
Dixon  and  Orr  were  opposing  candidates  for  the  office  of  sheriff  of  Miller 
county.  According  to  the  returns  certified  to  the  county  clerk,  Dixon  re- 
ceived 1,015  votes,  and  Orr  987  votes.  No  return  was,  however,  made  from 
Bed  River  township,  the  voting  precinct  of  which  was  at  Garland  city.  Dixon 
received  the  commission,  and  Orr  instituted  his  contest  for  the  office.  The 
sole  ground  relied  upon  in  his  notice  of  contest  was  the  suppression  of  the 
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vote  of  Red  Biver  township.  The  judgment,  both  of  the  county  court  and  of 
the  circuit  court,  was  favorable  to  Orr. 

From  the  testimony  of  the  three  judges  of  election  and  the  two  clerks,  all 
of  whom  were  supporters  of  Dixon,  it  appeared  that  an  election  was  regularly 
held  at  Garland  city  on  the  sixth  day  of  September,  1886;  that,  after  the  close 
of  the  polls  at  sunset,  the  ballots  were  duly  counted;  that  the  number  of  votes 
received  by  each  candidate  was  certified  under  the  hand  of  the  judges,  and  at- 
tested by  the  clerks;  and  that  the  ballots,  together  with  one  of  the  poll-books, 
were  s^ed  up,  directed  to  the  county  clerk,  and  delivered  to  one  of  the 
judges,  by  whom  they  were  to  be.t«ken  to  the  county  clerk.  This  judge  de- 
posed that  he  deposited  the  election  papers  in  his  trunk  at  his  room,  and  that 
next  morning  he  discovered  they  had  been  abstracted. 

The  election  officers  displayed  a  remarkable  deficiency  of  memory  as  to  the 
state  of  the  vote.  None  of  them  seemed  to  retain  the  least  recollc  ction  of  the 
result.  One  judge  could  not  even  remember  whether  so  many  as  five  votes 
had  been  polled  at  that  precinct;  but  the  others  stated  that  the  total  vote  was 
about  100,  or  perhaps  a  little  more.  The  only  direct  testimony  as  to  the  num- 
ber of  votes  cast  for  sheriff  was  delivered  by  two  colored  men,  who  were  can- 
didates, respectively,  for  the  offices  of  justice  of  the  peace  and  constable  of 
that  township.  They  testified  that  they  were  present  during  the  entire  count, 
seated  not  more  than  eight  feet  from  the  judges;  that  John  Crocker,  one  of  the 
judges,  took  the  ballots  out  of  the  ballot-box,  one  at  a  time,  and  called  out» 
in  a  distinct  tone  of  voice,  the  names  inscribed  on  each  ballot;  that  they,  be- 
ing interested  for  themselves  as  well  as  for  the  ticket  upon  which  they  were 
running,  kept  an  account;  that  their  manner  of  keeping  the  tally  was  as  fol- 
lows: Whenever  a  Iwllot  was  read,  they  scored  one  for  the  entire  Democratic 
or  Republican  state  ticket,  accordingly  as  the  first  name  on  it  was  Simon  P. 
Hughes  or  Lafayette  Gregg,  these  two  being  the  rival  candidates  for  gover- 
nor, and  in  like  manner  scored  one  for  the  Democratic  or  Republican  county 
ticket  according  to  the  fact  whether  the  ballot  that  was  in  the  act  of  being 
called  was  headed  by  the  Democratic  or  Republican  candidate  for  the  general 
assembly;  and,  if  there  were  any  scratches  or  deviations  from  the  straight 
party  ticket,  the  names  of  the  candidates  so  scratched  were  noted  on  the  pa- 
per, and  an  account  kept  of  the  number  of  scratches,  and  to  whom  the  scratched 
votes  were  given;  that  the  tallies  so  kept  corresponded  with  the  number  of 
votes  received  by  each  candidate  as  announced  by  the  officers  of  the  election 
at  the  close  of  the  canvass;  that  114  votes  were  polled  at  this  precinct,  of 
which  Dixon  received  27,  and  Orr^87.  One  of  these  witnesses  further  swore 
that,  after  the  count  had  been  finished,  he  stood  behind  the  chair  of  kne  of  the 
clerks  of  election,  who  was  transferring  the  sum  total  of  the  votes  cast  for 
each  candidate  from  the  tally-sheets  to  the  poll-books,  and  then  and  there  in- 
spected the  clerk's  figures,  and  compared  them  with  his  own,  and  that  these 
sums  total  were  carried  to  the  poll-books,  and  afterwards  certified  by  the 
judges;  and  that  these  documents  showed  the  result  of  the  sheriff's  election 
to  be  as  above  stated. 

The  evidence  of  these  two  witnesses  was  strenuously  objected  to;  and  its 
competency  is,  indeed,  the  only  point  worthy  of  consideration  in  the  case. 
Dixon's  counsel  contend  that,  as  the  witnesses  do  not  pretend  themselves  to 
have  read  the  ballots,  nor  to  state  how  each  voter  voted,  but  only  to  show  the 
result  by  the  announcements  made  in  their  hearing,  and  by  the  footings  made 
by  the  clerks,  their  testimony  is  mere  hearsay,  or,  at  the  utmost,  an  attempt 
to  establish  by  secondary  evidence  the  contents  of  returns  which  never  had 
any  legal  existence,  not  having  been  actually  transmitted  to  the  county  clerk, 
and  that  the  best  evidence  of  the  state  of  the  vote  was  the  testimony  of  the 
voters  themselves. 

The  real  inquiry  is,  who  received  a  majority  of  the  legal  votes  cast  in  Miller 
oounty  for  the  office  of  sheriff  ?    Upon  a  contest  all  such  votes  must  be  counted^ 
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ivhether  they  were  returned  or  not.  Const.  1874,  artt  3,  §  11 ;  Ghvan  ▼.  Jaok- 
son,  32  Ark.  553.  Where  an  election  has  been  legally  held,  and  fairly  con- 
ducted, nothing  will  justify  the  exclusion  of  the  vote  of  an  entire  precinct 
except  the  impossibility  of  ascertaining  for  whom  the  majority  of  votes  were 
given.  Now,  the  poll-books  and  tally-sheets,  made  out  and  properly  certified 
by  the  election  officers,  and  the  ballots  themselves,  are  the  primary  evidence 
of  the  result  of  an  election;  but  if  these  are  lost,  destroyed,  or  stolen,  this  does 
not  destroy  the  validity  of  the  count,  but  resort  must  be  had  to  secondary  ev- 
idence. The  testimony  of  voters  who  participated  in  the  election,  upon  the 
point  for  whom  their  ballota  were  cast,  is  admissible.  But  the  secrecy  of  the 
ballot  is  established  by  law,  and  a  qualified  elector  cannot  be  compelled  to 
disclose  for  whom  he  voted.  It  is  only  when  he  chooses  to  waive  his  privi- 
lege that  his  evidence  can  be  had.  Cooley,  Const.  lim.;  McOaiy,  Elec.  §§ 
195.  196.  301,  and  cases  cited. 

The  judges  and  clerks  who  assist  in  the  canvass  of  the  votes  may  cer- 
tainly testify,  in  the  absence  of  election  returns  and  papers,  to  the  number 
of  votes  given  to  each  person  who  is  voted  for.  We  are  also  of  opinion  that 
spectators  who  were  present  at  the  count,  heard  the  result  announced,  and 
inspected  the  papei-s  prepared  and  signed  by  the  officers  recording  such  result, 
are  competent  witnesses.  Eleccions  are  matters  of  general  interest,  and  sec- 
tion 2688  of  Mansfield's  Digest  directs  that  the  result  of  the  canvass  be  pub- 
licly proclaimed  to  the  people  present.    Affirmed. 


Clement  v.  Cates  and  others. 
(Supreme  Court  o/Arharuou,    Jane  11,  1887.) 

1.  Tekahct  ih  Common— Trust  Relation. 

The  rule  that  where  a  }>erson  who  occupies  such  a  relation  to  another,  by  the  act 
or  consent  of  that  other,  or  the  act  of  a  third  person,  or  of  the  law,  that  ijebeoomeB 
interested  for  him,  or  with  him,  in  any  subject  of  property  or  business,  he  is  pro- 
hibited from  acquiring  rights  in  that  subject  antagonistic  to  the  person  with  whose 
interest  he  has  oecome  associated,  and,  if  he  does  so,  he  holds  as  trustee  for  the 
benefit  of  that  person  to  the  extent  of  the  prohibition,  applies  to  tenants  in  com- 
mon by  descent  with  the  same  force  and  reason  as  to  persons  standing  in  a  direct 
fiduciary  relation  to  others. 

2.  Same. 

Where  one  of  several  tenants  in  common  by  descent  purchases  an  outstanding 
title,  the  fact  that  the  common  ancestor  of  all  the  co-tenants  had  no  title,  or  a  de- 
fective title,  will  not  shield  him  from  liability  to  account  to  his  co-tenants  as  trus- 
tee of  the  property  purchased.  The  opposite  rule  would  abrogate  the  doctrine  for- 
biddii%  the  purchase  by  one  tenant  in  common  of  an  outstanding  title  adverse  to 
his  co-tenants. 

Appeal  from  circuit  court,  Prairie  county.    In  chancery. 
•T.  £.  Qatetvoodf  for  appellant.    C  B,  Warner^  for  appellees. 

Battle,  J.  In  January,  1852,  Benjamin  A.  Boydson  died  seized  and  pos« 
sessed  of  certain  land  in  Prairie  county,  in'this  state.  He  died  intestate^  leav* 
ing  surviving  him  Jane  Boydson,  his  widow,  and  Joseph,  Sarah  Ann,  and 
Andrew  Jackson  Boydson,  his  only  heirs  and  distributees  at  law.  Jane,  his 
widow,  intermarried  with  Willis  Price,  who  on  the  seventh  of  October,  1857, 
after  his  marriage,  attempted  to  convey  the  land  by  warranty  deed  to  James 
A.  Hunter.  Price^s  wife  joined  with  him  in  the  execution  of  the  deed,  and 
thereby  undertook  to  relinquish  her  dower  in  the  land  to  Hunter.  On  the 
twenty-sixth  of  November  following.  Hunter  conveyed  to  Samuel  Clement, 
who  took  possession  of  the  land,  and  occupied  it  until  some  time  in  January, 
1865,  when  he  died  intestate,  leaving  Sarah  Clement,  his  widow,  and  John  0* 
Clement,  Martha  Cates,  and  Judy  Davis,  who  were  his  children,  his  only  heiis 
him  surviving.  Sarah  Clement  continued  in  possession  of  the  land,  after  the 
death  of  her  husband,  until  the  latter  part  of  1871,  when  she  died.    In  De- 
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cexnber,  1867,  John  C.  Gement  went  to  his  mother,  Sarah  Clement,  and  lived 
with  her  on  the  land  until  her  death.  Judy  Davis  also  lived  on  fhe  land  with 
them  for  a  short  time,  and  then  died  intestate,  leaving  John  and  Annie  Da- 
vis her  only  children  and  heirs  surviving.  On  the  thirty-fiist  of  January, 
1872,  after  the  death  of  his  sister  Judy  Davis,  John  C.  became  the  guardian 
of  John  and  Annie  Davis,  who  at  that  time  were,  respectively,  three  and  five 
years  old;  and  remained  such  guardian  until  1881,  when  he  was  discharged. 
On  the  twenty-second  of  February,  1872,  John  C.  purchased  of  Andrew  J. 
and  Sarah  Ann  Boydson  their  interest  in  the  land.  After  this  he  remained 
in  the  possession  of  the  land,  improved,,  paid  taxes  on  it,  and  enjoyed  exclu- 
sively the  rents  and  profits  arising  thercdhrom,  and  at  the  time  this  action  was 
instituted  was  using,  holding,  and  claiming  it  as  his  own.  Martha  Gates, 
and  John  and  Annie  Davis,  by  their  next  friend,  brought  this  action  against 
John  G.  Glement,  in  the  Prairie  circuit  court,  and  asked  in  their  complaint 
that  the  purchase  of  defendant  be  declared  a  purchase  in  trust  for  the  use  and 
benefit  of  the  parties  to  the  action,  and  that  the  defendant  be  declared  a  trustee 
for  plaintiffs,  and  be  charged  with  the  rents  and  profits,  and  that  the  land  be 
sold  for  partition.  The  defendant  answered.  After  hearing  the  evidence, 
the  court  decreed  and  declared  that  the  defendant  held  the  land  in  trust  for 
plaintiffs,  and  that  he  and  they  were  Joint  owners  thereof,  and  appointed  a 
master,  and  directed  him  to  take  proof,  and  state  an  account  of  the  rental 
value  of  the  land  for  1872,  and  every  year  thereafter,  and  charge  the  defend- 
ant with  such  rent,  and  also  ascertain  the  value  of  the  improvements  made  on 
the  land,  and  the  taxes  paid  on  it  by  the  defendant,  and  credit  him  therewith, 
and  with  the  amount  paid  for  the  land  when  he  purchased  it.  Ko  order  was 
made  for  the  sale  or  partition  of  the  land.    Defendant  appealed. 

The  law  forbids  a  trustee,  and  all  other  persons  occupying  a  fiduciary  or 
qttasi  fiduciary  position,  from  taking  any  personal  advantage  touching  the 
thing  or  subject  as  to  which  such  fiduciary  position  exists;  or,  as  expressed 
by  another:  ''Wherever  one  person  is  placed  in  such  relation  to  another,  by 
the  act  or  consent  of  that  other,  or  the  act  of  a  third  person,  or  of  the  law, 
that  he  becomes  interested  for  him,  or  interested  with  him,  in  any  subject  of 
property  or  business,  he  is  prohibited  from  acquiring  rights  in  that  subject 
antagonistic  to  the  person  with  whose  interest  he  has  become  associated."  If 
such  a  person  acquires  an  interest  in  property  as  to  which  such  a  relation  ex- 
ists, he  holds  it  as  a  trustee  for  the  benefit  of  those  in  whose  interest  he  was 
prohibited  from  purchasing,  to  the  extent  of  the  prohibition.  This  rule  ap- 
plies to  tenants  in  common  by  descent  with  the  same  force  and  reason  as  it 
does  to  persons  standing  in  a  direct  fiduciary  relation  to  others;  for  they 
stand,  by  operation  of  law,  in  a  confidential  relation  to  each  other,  as  to  the 
joint  property,  and  the  duty  is  imposed  on  them  to  protect  and  secure  their 
common  interests.  They  have  a  community  of  interest  which  produces  a 
community  of  duty,  and  imposes  on  each  one  the  duty  to  exercise  good  faith 
to  the  others.  Neither  one  can  take  advantage  of  the  others  by  purchasing 
an  outstanding  title  or  incumbrance,  and  asserting  it  against  them.  Such  an 
act  would  be  inconsistent  with  good  faith,  and  "against  the  reciprocal  obliga- 
tions to  do  nothing  to  the  prejudice  of  each  other's  equal  claims  which"  their 
relationship  created.  Such  a  purchase,  notwithstanding  the  design  of  the 
one  making  it  was  to  the  contrary,  would  be  for  the  common  benefit  of  all  the 
co-tenants,  and  the  legal  title  acquired  would  be  held  in  trust  for  the  others, 
if  they  should  choose,  within  a  reasonable  time,  to  claim  the  benefit  thereof, 
by  contributing,  or  offering  to  contribute,  their  proportion  of  the  purchase 
money.  Brittin  v.  Handy,  20  Ark.  402;  Van  Home  v.  Fonda,  5  Johns.  Gh. 
407;  Bneed  v.  AtJ^erton,  6  Dana,  276;  Venable  v.  Beauchamp,  8  Dana,  321; 
Mothtoell Y. I)etoee8,2'B\Mk,61S;  Mandevilley. Solomon, d^Cah  126;  Freem. 
Co-tenancy.  (2d  Ed.)  §§  161-168;  Bisp.  Eq.  (3d  Ed.)  §§  92,  93. 

But  appellant  denies  that  he  sustains  the  relation  of  co-tenant  to  appellees. 
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because,  he  says,  their  father  had  no  title  to  the  land  in  controversy.  It  may 
be  true  that  Samuel  Clement  acquired  no  title  by  his  purchase,  but  it  is  evi- 
dent that  his  heirs  had  acquired  title  to  one  undivided  third  of  the  land  by 
adverse  possession  when  appellant  purchased, — Joseph  Boydson  being  baiTcd. 
So,  at  the  time  of  his  purchase,  they  were  tenants  in  common  of  a  title.  But 
it  was  not  necessary  that  Samuel  Clement  should  have  title  to  the  land  in 
order  to  have  created,  between  his  children,  that  relation  of  trust  and  confi- 
dence which  exists  between  co-tenants  by  descent.  When  he  died,  his  widow 
continued  in  possession,  and  a  part  of  the  time  two  of  his  children,  appellant 
and  Judy  Davis,  occupied  it  jointly,  with  her.  They  held  as  the  heirs  of 
Samuel  Clement,  with  their  mother,  under  the  deed  of  Hunter.  In  taking 
possession  and  holding  in  this  way,  they  held  as  tenants  in  common,  and  ac- 
knowledged the  heirs  of  Samuel  Clement  as  co-tenants.  Under  the  statutes  of 
this  state  they  could  not  have  held  otherwise.  Appellant,  in  a  settlement 
which  he  filed  as  guardian  of  John  and  Annie  Davis,  in  effect  acknowledged 
this  fact.  Now,  to  hold  that  appellees  are  not  entitled  to  the  benefit  of  the 
purchase  of  appellant  because  their  father  had  not  a  legal  title  at  the  time  of 
his  death  would  be  a  denial  of  the  rule  forbidding  one  co-tenant  by  descent 
taking  advantage  of  a  defect  in  the  common  title  by  purchasing  an  outstand- 
ing title  or  incumbrance,  and  asserting  it  against  his  companions  in  interest. 
"Where  is  the  difference  between  a  toant  of  title  and  a  d^ective  title?  If 
the  outstanding  title  is  paramount  to  that  of  the  co-tenants,  they  have  in  fact 
no  title.  To  hold,  therefore,  that  those  holding  as  co-tenants  are  only  bound 
by  the  rule  when  they  have  title,  is  holding  that  they  are  bound  by  it  only 
whei^it  can  afford  no  protection  to  one  against  the  others;  and  that  they  are 
free  to  disregard  the  relation  of  trust  and  confidence  the  rule  was  adopted  to 
uphold  and  encourage,  and  free  to  violate  the  good  faith  it  was  intended  to 
inculcate,  except  when  neither  can  injure  the  other. 

Appellant  pleaded  the  seven-years  statute  of  limitation  in  bar  of  appellees' 
right  of  recovery.  Martha  Cates  was  a  married  woman  before  the  death  of 
Samuel  Clement,  and  remained  such  until  after  the  commencement  of  this  ac- 
tion. There  is  no  evidence  of  an  adverse  holding  by  appellant  in  the  life-time 
of  Judy  Davis.  John  and  Annie  Davis  were  minors  when  this  suit  was  in- 
stituted. It  follows  this  action  was  not  barred  by  the  seven-years  statute. 
It  appears  that  appellant,  while  he  was  guardian,  paid  out  money  for  his 
watds  on  account  of  their  interest  in  the  land  in  question,  and  charged  himr 
self  with  the  pretended  value  of  that  interest,  and  credited  himself  with  the 
various  amounts  alleged  to  have  been  paid  out  for  them  in  his  settlement,  and 
that  this  settlement  was  confirmed,  and  he  has  been  discharged  as  such  guard- 
ian. As  he  who  seeks  equity  should  do  equity,  we  suggest  that,  in  the  ac- 
count to  be  stated  between  appellant  and  appellees,  the  court  below  require 
the  master  to  ascertain  the  amount  lawfully  expended  by  appellant  for  his 
wards  while  he  was  such  guardian,  and  credit  him  with  the  same  against  any 
amount  that  is  or  should  be  due  John  and  Annie  Davis  from  appellant  in  this 
action,  and  that  appellant  be  credited  in  the  account  with  6  per  cent,  per  annum 
interest  on  the  money  paid  by  him  in  the  purchase  of  the  land  in  controversy 
from  the  date  of  payment    Decree  afiirmed. 


Little  Bock,  M.  R.  &  T.  By.  Co.  «.  Manees. 

{Supreme  Omrt  of  Arkansas,    June  18,  1887.) 

Limitation  of  Actions— Rbvebsal  on  AppBio,— Lafsb  of  Timb. 

Plaintiff  sned  a  railroad  company  in  a  jiistice's  court  for  $125,  for  fnjnrv  to  bli 
horse.  He  recovered  the  whole  amount  On  appeal  to  the  supreme  court  the  judg- 
ment of  the  justice,  and  that  of  the  circuit  court  affirming  it,  were  vacated,  aiMl 
the  case  dismissed,  on  tlie  ground  that  the  justice's  jurisdiction  of  actioM  fur  in* 
jury  to  personal  property  was  limited  to  the  juriiidictional  amount  of  $100.  Plain- 
tiff brought  a  new  action  in  the  circuit  court,  for  the  same  cause,  less  than  a  year 
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after  the  disminaL  but  more  than  a  year  ailer  the  cause  of  action  accrued.  Such 
actions  are  barreo.  unless  brought  within  one  year  after  the  injury  is  inflicted. 
Mansf.  Dig.  Ark.  f  6540.  Held,  that  in  view  of  Mansf.  Dig.  Ark.  f  4497,  which  pro- 
Tides  that  where  suit  is  brought  within  the  period  of  limitation,  and  plaintiff  suffen 
a  nonsuit,  or  judgment  is  arrested  on  a  Terdict  in  his  favor,  or  reversed  on  appeal 
or  error,  he  may  sue  again  within  one  year  Arom  the  time  of  such  nonsuit,  arrest  of 
judgment,  or  reversal,  the  dismissal  of  his  first  action  in  the  supreme  court  saved 
plaintiff  from  the  limitation,  and  a  plea  of  the  statute  in  the  second  action  was  bad. 

Appeal  from  circuit  court,  Drew  county. 

G,  W.  8hinn,  for  appellant.     IV.  F.  Slemmons,  for  appellee. 

CocKRiLL,  G.  J.  There  was  a  preyious  suit  between  the  parties  to  this 
record  about  the  same  subject-matter.  It  was  instituted  before  a  justice  of 
the  peace,  to  recover  for  damages  done  to  the  appellee's  horse  by  one  of  the 
appellant's  locomotives.  The  appellee  had  a  verdict  and  judgment,  on  appeal 
to  the  circuit  court,  for  $125,  the  amount  claimed  in  the  action.  On  appeal 
to  this  court,  the  judgment  was  vacated,  and  the  action  dismissed,  upon  the 
ground  that  the  justice  could  not  entertain  jurisdiction  for  an  injury  to  per- 
sonal property  where  the  amount  in  controversy  was  more  than  $100.  See 
Little  Rock,  Jf .  R.  &  T.  Ry.  v.  Maneea,  44  Ark.  100.  Within  a  year  after 
the  judgment  was  vacated,  but  more  than  a  year  after  the  injury  complained 
of  was  inflicted,  the  appellee  brought  this  action  in  the  circuit  court  for  the 
same  cause.  The  railroad  company  pleaded,  and  relied  solely  upon,  the  stat- 
ute of  one  year  as  a  bar  to  the  action.  Mansf.  Dig.  §  5540.  After  an  agree- 
ment by  the  parties  as  to  the  facts,  the  cause  was  submitted  to  the  court, 
without  a  jury.  Judgment  was  rendered  for  the  plaintiff;  the  court  declar- 
ing, as  a  matter  of  law,  "that  the  nonsuit  in  the  supreme  court  saved  the 
plaintiff  from  the  limitation." 

Section  4497,  Mansf.  Dig.,  provides  that,  "if  any  action  shall  be  commenced 
vnthin  the  times  respectively  prescribed  in  this  act,  and  the  plaintiff  therein 
suffer  a  nonsuit,  or,  after  a  verdict  for  him,  the  judgment  be  arrested,  or^ 
after  judgment  for  him,  the  same  be  reversed  on  appeal  or  writ  of  error,  such 
plaintiff  may  commence  a  new  action,  from  time  to  time,  within  one  year 
after  such  nonsuit  suffered,  or  judgment  arrested  or  reversed.  *  «  « >> 
This  provision  comes  from  the  old  Revised  Statutes,  and  it  is  in  terms  ap- 
plicable only  to  actions  limited  "as  prescribed  in  this  act;*'  yet,  as  the  chap- 
ter of  which  it  was  originally  a  part  contained  the  entire  body  of  the  statute 
law  upon  the  subject  of  limitations  at  the  time  of  the  revision,  it  was  intended^ 
and  has  always  been  treated,  as  a  general  provision  regulating  the  practice  in 
all  cases  not  excepted  from  its  operation.  See  Walker  v.  Peay,  22  Ark.  111. 
The  limitation  upon  actions  for  injury  to  goods  or  chattels,  as  regulated  by 
that  chapter,  was  three  years,  (Mansf.  Dig.  §  4478,  par.  31;)  but  as  far  as 
this  particular  class  of  actions  is  concerned  it  was  changed  to  one  year  by  the 
act  of  February  8,  1875,  (Mansf.  Dig.  §  5540.)  This  alteration  of  the  law 
does  not  take  it  out  of  the  operation  of  the  provision  above  quoted.  The 
question  is,  does  the  plaintiff  bring  himself  within  the  letter  or  the  spirit  of 
the  statute  when  he  shows  that  bis  judgment  was  vacated  in  this  court,  and 
his  action  dismissed,  because  the  trial  court  had  not  jurisdiction  of  the  sub- 
ject-matter in  the  first  proceeding  instituted  to  collect  his  demand  ? 

The  case  of  Mason  v.  Hotoell,  14  Ark.  199,  seems  to  answer  the  question 
in  the  negative.  There  the  replication  to  the  statute  of  limitations,  which 
the  plaintiff,  according  to  the  old  practice,  filed  to  the  answer,  alleged  that 
the  judgment  in  the  first  proceeding  was  decided  by  this  court  to  be  null  and 
void;  and  it  was  held  that  a  demurrer  to  it  was  properly  sustained,  because 
it  is  said  a  void  judgment  is  no  judgment,  and  therefore  there  was  nothing  to 
arrest  or  reverse.  The  case  is  briefly  reported,  and  it  does  not  set  forth  the 
reason  why  the  judgment  relied  upon  by  the  plaintiff  to  bring  him  within  the 
saving  clause  of  the  statute  was  void.    But,  whatever  the  reason  may  have 


780  80UTHWEBTSRR  REFOBTBR.  [Ark. 

been,  to  apply  the  ruling  in  that  case  to  the  f^ts  of  this  one  wonld  yiolate 
the  spirit  of  the  other  (decisions  of  this  court  construing  the  statute.  A  lib- 
eral, and  not  a  close  or  technical,  meaning,  has  been  given  to  its  terms  in  the 
other  cases.  The  words  ^'suffer  a  nonsuit''  have  not  been  construed  to  mean 
a  nonsuit  as  understood  at  common  law  merely,  as  the  term  has  sometimes 
been  construed  in  similar  statutes,  {Holmes  y.  Chicago  <&  A.  Ry,  Co^  94  111. 
439;  2  Greenl.  Ev.  0  but  in  this  connection  it  is  made  to  include  a  voluntary 
dismissal  by  the  plaintiff,  {State  Bank  y.Magness^  11  Ark.  848;  State  Bank 
V.  Fowler,  14  Ark.  159;  Walker  v.  Peay,  22  Ark.  108.) 

''It  is  quite  apparent,"  says  Judge  Walker,  for  the  court,  in  State  Bank 
V.  Magneast  supra,  "that  the  intention  of  the  framers  of  the  act  was  to  se- 
cure that  class  of  suitors  from  loss  who,  from  causes  incident  to  the  admin- 
istration of  the  law,  are  compelled  to  abandon  their  present  action,  whether 
by  their  own  act  or  the  act  of  the  court,  when  either  would  leave  them  a 
cause  of  action  yet  undetermined,  by  giving  them  a  reasonable  time  in  which 
to  renew  such  action.  *  «  *  The  remedy  was  evidently  intended  to  be 
co-extensive  with  the  evil,  and  will  be  so  held  unless  some  sensible  reason  to 
the  contrary  can  be  shown.''  This  liberal  and  ''equitable  construction,"  as 
it  is  there  termed,  was  reaffirmed  in  the  same  language  in  Walker  v.  Peay, 
•supra.  The  case  of  Coffin  v.  Cottle,  16  Pick.  888,  is  there  cited  and  quoted 
from,  with  approval.  In  that  case  it  was  decided  that  where,  on  a  scire  facias 
on  a  judgment,  the  judgment  was  held  to  be  null  and  void  on  facts  alleged  in 
the  plea  to  the  scire  facias,  a  second  action,  commenced  within  a  year,  might 
be  maintained,  upon  the  ground  that  such  avoidance  has  the  same  legal  effect, 
under  a  statute  similar  to  our  own,  as  if  the  judgment  had  been  reversed  on 
writ  of  error,  or  on  arrest  of  judgment,  technically.  So,  under  the  similar 
saving  act  of  James  I.  c.  16,  when  a  second  action  was  brought  within  a  year 
■after  a  judgment  of  outlawry  had  been  declared  void  on  plea,  it  was  held  to 
be  within  the  intent  of  the  statute.    8  Croke,  294. 

In  Mississippi  a  judgment,  reversed  on  appeal  to  the  supreme  court  for  want 
of  jurisdiction  in  the  trial  court,  was  ruled  to  be  within  the  literal  terms,  as 
well  as  the  spirit  and  intention  of  a  statute  like  our  own;  so  it  was  held  that 
the  reversal  brought  the  plaintiff  within  its  saving,  on  the  institution  of  a 
second  suit.  Weathersly  v.  Weathersly,  31  Miss.  662.  See,  too.  Woods  v, 
Houghton,  1  Gray,  580;  Caldwell  v.  Harding,  1  Low.  826;  Smith  v.  McNeah 
109  U.  S.  426,  3  Sup.  Ct.  Rep.  819. 

It  cannot  be  said  to  be  the  policy  of  the  state  to  encourage  the  citizen  to 
take  upon  himself  the  task  or  the  hazard  of  determining  the  validity  of  the 
proceedings  of  the  courts.  Simple  and  expeditious  judicial  remedies  are  pro- 
vided to  test  their  legality.  It  is  not  to  be  presumed  that  the  framers  of  this 
remedial  law,  the  only  object  of  which  was  to  relieve  meritorious  creditors, 
intended  to  invite  the  debtor  who  had  gone  through  all  the  forms  of  a  trial 
of  his  cause  in  a  judicial  tribunal,  and  seen  the  result  recorded  in  the  form 
and  with  the  apparent  effect  of  a  binding  judgment  or  decree,  afterwards  to 
take  the  law  in  his  own  hands,  and  wholly  disregard  the  court's  proceedings. 
That,  we  say,  could  not  have  been  within  the  contemplation  of  the  legislature. 
It  is  more  in  consonance  with  the  spirit  of  the  legislation  to  presume  that  it 
was  anticipated  that  every  defendant  against  whom  a  binding  judgment  had 
jipparently  been  rendered,  would  seek  to  avoid  it  by  the  forms  of  Uw,  as  the 
railroad  company  did  in  this  case,  and  that,  when  so  avoided,  the  judgment 
should  be  deemed  arrested  or  reversed,  within  the  meaning  of  the  act.  To 
construe  the  statute  differently  would  not  leave  the  remedy  co-extensive  with 
the  evil  the  court  has  said  it  was  designed  to  correct.    AfSrmed. 
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St.  Louis,  I.  M.  A  S.  By.  Go.  v,  Bbown. 
{Si^preme  Cburt  ofJrkaMOt^    June  18,  1887.) 

1.  LiMlTATIOH  o»  AcnoKS— Plkadisg. 

In  an  action  at  law,  under  the  Ck>a6  of  Arkansas,  the  defense  of  the  statnte  of 
limitations  must  be  interposed  by  answer.    It  cannot  be  raised  by  demurrer. 

2.  ApPKAI/— SUFFIOIBKCY  OF  COMPI^IH*— OBJWJTION  WaIVKD.  ^ 

Where,  in  the  court  below,  the  defendant  treats  the  plaintiff's  complaint,  and  an 
account  annexed  to  it,  as  parts  of  one  and  the  same  complaint,  he  cannot,  on  ap- 
peal, call  the  statement  an  exhibit,  and  complain  that  it  cannot  be  looked  to  to  aid 
the  allegations  in  the  complaint. 

8.   RaILBOAT)  Ck>MPAlfIBB-— SrOCK-KlLLIirO^PLBADXirO. 

An  averment  in  a  complaint  against  a  railroad  company  for  injury  to  live-stock, 
that  the  animals  were  injured  by  the  defendant's  trains,  is  a  sufficient  averment  of 
negligence  on  the  part  oi  the  company. 

Appeal  from  circuit  court,  Clark  county. 
Dodye  c&  Johnson,  for  appellant. 

CocKRiLL,  C.  J.  In  July,  1886,  Brown  sued  the  railroad  company  on  the 
following  complaint:  The  plaintiff,  Randolph  Brown,  states  that  the  defend- 
ant, the  St.  Louis,  Iron  Mountain  &  Southern  Bail  way  Company,  is  indebted 
to  him  in  the  sum  of  $103  for  damages  done  to  personal  property,  particulars 
of  which  are  set  out  in  an  account  herewith  filed,  leaving  due  and  unpaid  the 
sum  above  mentioned ;  wherefore  he  prays  judgment  for  8108,  as  above  claimed^ 
and  for  other  relief.''  Appended  to  the  complaint  was  a  statement  charging 
the  company,  in  separate  items,  with  the  value  of  several  cows  and  hogs,  the 
property  of  the  appellee,  which  had  been  injured  or  killed  in  Clark  county  by 
the  appellant's  locomotives.  The  statement  showed  that  the  injuries  had  been 
inflicted  more  than  one  year  before  suit  brought,  with  one  exception, —  a  hog 
had  been  injured  within  the  year.  The  company  offered  to  confess  judgment 
for  the  value  of  the  bog,  demurred  generally  to  the  complaint,  and  demurred 
to  each  item  of  the  accompanying  statement,  upon  the  ground  that  they  were 
severally  barred  by  the  statute  of  limitations.  The  demurrer  was  overruled, 
the  company  declined  to  answer,  the  claims  were  duly  proved,  judgment  was 
rendered  for  the  plaintiff,  and  the  company  appealed. 

Only  the  questions  arising  upon  the  demurrer  are  presented. 

There  is  nothing  in  the  misnamed  statement  of  account  that  pertains  prop- 
erly to  an  exhibit  to  the  complaint.  Each  of  the  so-called  items  was  a  sepa- 
rate cause  of  action,  and  everything  that  was  material  in  the  statement  should 
have  been  specifically  averred  in  the  body  of  the  complaint.  Instead  of  seek- 
ing to  take  advantage  of  this  state  of  pleadings,  the  company  elected  to  treat 
the  two  parts  as  one  complaint,  and  upon  this  lead  the  court  so  treated  it.  It 
is  too  late  now  for  the  defendant  to  call  the  statement  an  exhibit,  and  com- 
plain that  it  cannot  be  looked  to  to  aid  the  allegations  of  the  complaint. 

2.  The  objection  that  negligence  on  the  part  of  the  company  was  not  averred 
is  not  well  taken.  It  was  shown  that  the  stock  was  injured  by  the  company's 
train ,  and  this  the  statute  makes  prima  facie  evidence  of  negligence.  A  legal 
conclusion  need  not  be  alleged. 

3.  The  objection  that  the  court  had  not  jurisdiction  because  it  was  not 
shown  by  the  complaint  that  the  injuries  occurred  in  Clark  county,  fails  be- 
cause the  fact  is  distinctly  shown  by  the  second  part  of  the  complaint  above 
referred  to. 

4.  The  objection  that  the  action  was  brought  too  late  could  not  be  taken  by 
demun-er.  It  has  been  enacted  in  at  least  five  of  the  states  that  the  objection 
that  the  action  was  not  commenced  within  the  time  limited  can  only  be  taken 
by  answer.  This  was  the  rule  of  practice  at  law  in  this  state  prior  to  the 
adoption  of  the  Code,  though  it  was  otherwise  in  equity.  There  is  nothing  in 
the  Code  expressly  abolishing  the  rule,  though  the  old  practice  1|1  equity  now 
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commonly  prevails  at  law,  in  the  Code  states ;  but  this  court,  following  the 
lead  of  Kentucky,  from  whence  our  Oode  came,  declined  to  apply  the  equity 
rule  at  law,  unless  the  complaint  should  show,  not  only  that  sufficient  time 
had  elapsed  to  bar  the  action,  but  also  the  non-existence  of  any  ground  for 
for  avoiding  the  statute  bar.  This  has  become  the  settled  practice  at  law  un- 
der the  Oode.  Collins  v.  Mack,  31  Ark.  684;  ffutchituon  v.  Hutehifuon,  34 
Ark.  164;  itiley  v.  Norman,  39  Ark.  15S'/8tate  v.  Reed,  45  Ark.  333. 

It  is  of  more  practical  importance  to  litigants  that  the  practice  in  such  mat- 
ters should  be  fixed  and  stable  than  that  the  court  should  seek,  by  a  change  of 
front,  to  conform  to  a  theory  of  unity  or  oneness  in  the  form  of  actions.  We 
adhere  to  the  precedents,  and  hold  that  the  defendant,  having  failed  to  avail 
himself  of  the  statute  of  limitations  by  answer,  waived  the  right.  See,  too, 
Devor  v.  Rerick,  87  Ind.  337;  Tarhox  v.  Supervisors^  34  Wis.  558;  Rankin 
V.  Tumey,  2  Bush,  555. 

Affirmed. 


8t.  Louis,  I.  M.  &  S.  By.  Co.  v.  Monday. 

{Supreme  Co%trt  of  Arkantat,    June  18, 1887.) 

1.  Nboliobrob— KaizjBoad  Companies— TsupAasKB. 

A  railway  company  having  a  legal  right  to  a  clear  track,  except  at  crossings,  owes 
no  duty  to  a  trespasser  walking  on  the  track  from  one  station  to  another  until  hia 
presence  is  discovered,  and  even  then  those  in  charge  of  an  approaching  train  may 
assume  that  he  will  get  off  the  track  to  avoid  a  collision,  unless  they  can  see  from 
his  condition,  or  the  drcamstances  surrounding  him,  that  he  cannot  get  out  of  dan- 
ger.i 

2.  Samb. 

The  liability  of  a  railroad  company  to  a  trespasser  on  its  track  must  be  measured 
by  the  conduct  of  its  emploves  alter  they  become  aware  of  his  presence  there,  and 
not  by  their  negligence  in  miling  to  discover  him ;  for,  as  to  such  negligence,  the 
contributory  n^ligence  of  the  trespasser  will  defeat  a  recovery.^ 

Appeal  from  circuit  court,  Pulaski  county. 

Dodge  it  Johnson,  for  appellant.  W.  L.  Terry  and  Blackwood  ^  WiUiams, 
for  appellee. 

Smith,  J.  Monday  brought  this  action  of  tort  for  personal  injuries  sus- 
tained by  him  while  walking  on  the  defendant's  track.  The  answer  denied 
negligence,  and  averred  contributory  negligence  in  the  plaintiff.  The  evi- 
dence tended  to  prove  that  the  plaintiff  was  intoxicated,  and  had  set  out  at 
night  to  walk  along  the  railroad  track  from  one  station  to  another;  that,  after 
daylight,  he  saw  a  train  coming  towards  him,  while  it  was  yet  distant  three 
or  four  hundred  yards ;  that  he  did  not  leave  the  track,  but  walked  on  about  100 
yards  to  a  point  where  a  neighborhood  road  intersected  the  track,  intending 
to  get  off  there;  that,  the  approaching  train  being  now  within  100  yards,  his 
foot  became  caught  and  fastened  between  the  rail  and  the  plank  crossing;  that 
he  waved  his  hat,  and  shouted,  but  the  train  came  right  on, — the  train-men 
not  observing  him;  that,  in  order  to  save  himself,  he  threw  his  body  outside 
of  the  track,  and,  in  doing  so,  pulled  his  foot  out  of  his  shoe,  and,  just  as 
his  foot  got  on  top  of  the  iron  rail,  the  engine  wheel  ran  over  it,  and  cut  off 
a  part  of  it.  The  train  passed  on,  nobody  on  it  being  aware  that  the  plaintiff 
was  there.  Indeed,  the  engineer,  conductor,  and  brakeman  swore  most  pos- 
itively that  they  were  in  the  cab,  and  on  the  lookout  when  the  train  passed 

lAs  to  the  liability  of  railroad  companies  for  injuries  sustained  by  trespassera  on 
their  tracks,  see  Little  Rock,  M.  R.  dt  T.  R.  Co.  v.  Haynes,  (Ark.)  1  &  W.  Rep.  774,  and 
note ;  Williams  v.  Southern  Pac.  R.  Co.,  (Cal.)  13  Pao.  Rep.  219 ;  Mobile  &  O.  R.  Co.  v. 
Stroud.  (Miss.)  2  South.  Rep.  171. 

See,  also,  Hughes  v.  Galveston,  H.  <fc  8.  A.  R,  Co.,  (Tex.)  4  8.  W.  ^^J^f^ftOQlc 
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the  crossing,  and  that  it  was  impossible  for  the  injury  to  have  occurred  in 
the  manner  the  plaintiff  stated  without  their  knowledge.  But  the  plaintiff 
had  a  verdict  and  judgment  for  ^1,500. 

From  the  directions  that  were  given,  and  the  prayers  that  were  refused,  it 
is  manifest  the  court  tried  the  case  upon  the  theory  that  the  railroad  company 
owed  the  plaintiff  the  duty  of  maintaining  a  sharp  lookout,  and  that  it  was 
for  the  jury  to  say  whether  it  was  guilty  of  negligence  in  not  discovering  the 
plaintiff's  situation  and  stopping  the  train.  In  order  to  test  the  correctness 
of  this  charge,  it  must  be  first  determined  what  was  the  right  of  the  plaintiff 
to  be  upon  the  track;  for  rights  and  duties  are  correlative  terms.  ''A  duty 
owing  to  everybody  can  never  become  the  foundation  of  an  action  until  some 
individual  is  placed  in  position  which  gives  him  particular  occasion  to  insist 
upon  its  performance.  It  then  becomes  a  duty  to  him  personally.  The  gen- 
eral duty  of  a  railway  company  to  run  its  trains  with  care  becomes  a  partic- 
ular duty  to  no  one  until  he  is  in  position  to  complain  of  the  neglect.  The 
tramp  who  steals  a  ride  cannot  insist  that  it  is  a  duty  to  him;  neither  can  he 
when  he  makes  a  highway  of  the  railway  track,  and  is  injured  by  the  train." 
Cooley,  Torts,  660.  A  person  who  goes  upon  a  railroad  track  without  license, 
or  invitation  of  the  company,  is  a  naked  trespasser.  In  Railroad  v.  Norton, 
24  Pa.  St.  469,  it  is  said:  "Until  the  legislature  shall  authorize  the  construc- 
tion of  railroads  for  something  else  than  travel  and  transpoi-tation,  w^e  shall 
hold  any  use  of  them  for  any  other  purpose  to  be  unlawful.  *  ♦  ♦  Wlien 
a  passenger  in  a  railway  train  is  injured  without  fault  on  his  part,  the  law 
presumes  negligence  in  the  carrier,  for  he  undertook  to  carry  safely,  and  we 
hold  companies  to  the  strictest  measure  of  accountability ;  but  that  they  may 
be  enabled  to  carry  safely  the  law  insists  upon  a  clear  track.  If,  therefore,  a 
man  plants  himself  upon  the  rail,  he  must  not  expect  the  law  to  do  more  for 
him  than  to  punish  wanton  Injury.  If  he  be  injured  from  the  ordinary  pur- 
suit of  the  company's  legalized  business,  let  him  blame  his  own  rashness  and 
folly. "  And  in  Philadelphia  cfe  R.  R.  Co.  v.  UummelU  44  Pa.  St.  878,  Justice 
Strong  remarks:  ''It  is  time  it  should  be  understood  in  this  state  that  the 
use  of  a  railroad  track,  cutting,  or  embankment  is  exclusive  of  the  public  ev- 
erywhere except  where  a  way  crosses  it.  But  if  the  use  of  a  railroad  is  ex- 
clusively for  its  owners,  or  those  acting  under  them,  if  others  have  no  right 
to  be  upon  it,  if  they  are  wrong-doers  whenever  they  intrude,  the  parties 
lawfully  using  it  are  under  no  obligations  to  take  precautions  against  possi- 
ble injuries  to  Intruders  upon  it.  Ordinary  care  they  must  be  held  to;  but 
they  have  a  right  to  presume,  and  act  on  the  presumption,  that  those  in  the 
vicinity  will  not  violate  the  laws,  will  not  trespass  upon  the  right  of  a  clear 
track.  Precaution  Is  a  duty  only  so  far  as  there  is  reason  for  apprehension. 
Ko  one  can  complain  of  want  of  care  in  another  where  care  is  only  rendered 
necessary  by  his  own  wrongful  act.  It  is  true  that  what  amounts  to  ordi- 
nary care,  under  the  circumstances  of  the  case,  is  generally  to  be  determined 
by  the  jury;  yet  a  jury  cannot  hold  parties  to  a  higher  standard  of  care  than 
the  law  requires,  and  they  cannot  find  anything  negligence  which  is  less  than 
a  failure  to  discharge  a  legal  duty.  If  the  law  declares,  as  it  does,  that  there 
is  no  duty  resting  upon  any  peraon  to  anticipate  wrongful  acts  in  others,  and 
to  take  precaution  against  such  acts,  then  the  jury  cannot  say  that  a  failure 
to  take  such  precautions  is  a  failure  in  duty  and  negligence.  And  in  Mul- 
Tierrin  v.  Delaware,  L.  cfe  W.  R.  Co.,  81  Pa.  St.  875,  it  is  declared:  "Except 
at  crossings,  where  the  public  have  a  right  of  way,  a  man  who  steps  his  foot 
upon  a  railway  track  does  so  at  his  peril.  The  company  have  not  only  a  right 
of  way,  but  such  right  is  exclusive  at  all  times  and  for  all  purposes."  Com- 
pare, also,  Cauley  v.  Pittsburgh,  C.  &  8t.  L.  Ry.  Co.,  95  Pa.  St.  898, 2  Amer. 
&  Eng.  R.  Cas.  4;  Finlayson  v.  Chicago,  B.  &  Q,  R.  Co.,  1  Dill.  579,  per  Mr. 
Justice  Miller;  Illinois  Cent.  R.  Co.  v.  €H>dfrey,  71  111.  500. 

The  plaintiff  being  wrongfully  on  the  track,  no  duty  arose  in  his  favor 
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until  his  presence  was  discovered;  for  the  company  had  the  right  to  run  its 
trains  without  reference  to  the  possibility  that  unauthorized  persons  might 
straggle  upon  its  track.  It  was  not  bound  to  anticipate  such  Intrusion ;  and» 
after  he  had  been  seen  upon  the  track  by  the  men  in  charge  of  the  train,  they 
might  act  upon  the  presumption  that  he  would  step  aside  in  time  to  avoid  a 
collision,  unless  it  was  also  obvious  that,  owing  to  his  condition,  or  circum- 
stances over  which  he  had  no  control,  he  could  not  extricate  himself  from  the 
danger  which  menaced  him.  The  sole  duty  which  the  corporation  owed  him 
was  not  wantonly,  or  with  reckless  carelessness,  to  run  over  him  after  his 
situation  was  perceived.  Its  liability  must  therefore  be  measured  by  the 
conduct  of  its  employes  after  they  became  aware  of  his  presence  upon  the 
track,  and  not  by  their  negligence  in  failing  to  discover  him;  for,  as  to  such 
negligence,  the  contributory  negligence  of  the  plaintiff  would  defeat  a  recov* 
ery.  Terre  Haute  <&  J.  R.  Co.  v.  Qraham,  95  Ind.  286,  12  Amer.  &  Eng.  B» 
Gas.  77;  Johnson  v.  Boston  &  M.  R.  JR.,  125  Mass.  75;  Morrisaey  v.  EasU 
em  R.  R.y  126  Mass.  377;  Wright  v.  Boston  c§  M.  R.  R.,  129  Mass.  440; 
WHght  V.  Boston  A  A.  R.  R.,  142  Mass.  296,  7  N.  E.  Rep.  866;  Nicholson 
V.  ErU  R.  Co,,  41  N.  Y.  525;  Chicago  &  N.  W.  Ry.  v.  Smith,  46  Mich.  504, 
4  Amer.  &  Eng.  B.  C3as.  535,  9  N.  W.  Rep.  830;  Illinois  Cent.  R.  Co.  v. 
HaU,  72  m.  222;  Baltimore  &  O.  R.  Co.  v.  Schwindling,  101  Pa.  St.  258, 
8  Amer.  &  Eng.  R.  Gas.  544;  Tennenhrock  v.  8out?ierfi  Pac.  C.  R.  Co.,  59 
Cal.  269;  Van  Schaick  v.  Hudson  River  R.  Co.,  48  N.  Y.  527;  Richmond  <ft 
D.  R.  Co.  V.  Anderson,  81  Grat.  812;  Lang  v.  Holiday  Creek  R.  Co.,  42  Iowa, 
677;  Morris  v.  Chicago,  B.  c§  Q.  R.  Co.,  45  Iowa,  29;  Masser  v.  Chicago,  R. 
I.  &  P.  Ry.  Co.,  68  Iowa,  602,  27  N.  W.  Rep.  776;  lUinois  Cent.  R.  Co.  v. 
Godfrey,  71  HI.  500;  UlinoU  Cent.  R.  Co.  v.  HetheHngton,  83  Ul.  510; 
McGlaren  v.  Indianapolis  <&  V.  R.  Co.,  88  Ind.  819,  8  Amer.  &  Eng.  R.  Cas. 
217;  Baltimore  A  O.  R.  Co.  v.  ataU,  62  Md.  479,  19  Amer.  &  Eng.  R.  Cas. 
83.  These  principles  have  often  been  announced  and  applied  by  tliis  court. 
St.  Louis,  I.  M.  <&  8.  Ry.  Co.  v.  Freeman,  86  Ark.  41;  Little  Rock  A  Ft.  8. 
Ry.  Co.  V.  Pankhurst,  Id.  371;  8t.  Louis,  I.  M.  <fe  8.  Ry.  Co.  v.  Ledbetter, 
45  Ark.  246;  8t.  Louis,  I.  M.  <£  8.  Ry.  Co.  v.  Wilkerson,  46  Ark.  513;  LitUe 
Rock,  M.  R.  (&  T.  Ry.  Co.  v.  Haynes,  47  Ark.  497, 1  8.  W.  Rep.  774;  St. 
Louis,  I.  M.  A  8.  Ry.  Co.  v.  Fairbain,  48  Ark.  491,  4  S.  W.  Rep.  50. 

Counsel  for  the  plaintiff  have  been  misled  by  the  analogy  of  our  cattle 
cases.  Our  statute  makes  railroad  companies  responsible  for  all  damages  neg- 
ligently done  to  persons  and  property  by  the  operation  of  their  trains;  and 
the  killing  or  wounding  of  live-stock  on  the  track  is  prima  fade  proof  of 
negligence.  With  us,  around  all  fields  in  which  crops  are  cultivated,  incio* 
sures  are  required;  and  horses,  cows,  hogs,  sheep,  etc.,  are  allowed  to  run  at 
large.  Now,  as  railroads  are  not  required  to  be  fenced,  it  inevitably  happens 
that  these  dumb  creatures  frequently  stray  upon  a  railroad  track;  and  the 
owner  of  them  is  not  guilty  of  contributory  negligence  in  suffering  them  to 
go  at  large,  for  such  is  the  universal  custom,  and  was  before  any  railroads 
were  built.  Hence  their  occasional  presence  upon  the  track  is  to  be  reasonably 
anticipated;  and  hence  the  law  imposes  upon  the  persons  in  charge  of  a  train 
the  duty  of  keeping  a  vigilant  outlook  for  them.  But  no  such  duty  arises  in 
the  case  of  human  beings,  who  are  possessed  of  reason  and  intelligence. 
They  are  presumed  to  know  that  a  railroad  track  is  a  dangerous  place  to  walk 
on;  and,  as  they  are  capable  of  taking  care  of  themselves,  they  take  the  risk 
of  the  consequences  upon  themselves  if  they  do  walk  upon  it. 

The  injury  in  this  case  happened  at  a  crossing.  This,  however,  is  merely 
an  accidental  circumstance,  not  affecting  the  merits;  for  the  plaintiff  was 
hurt  by  reason  of  his  walking  laterally  or  lengthwise  of  the  track,  and  not  in 
an  attempt  to  cross  the  lailroad  at  this  point.  As  explained  by  one  of  the 
plaintiff^s  own  witnesses,  the  crevice  between  the  iron  rail  and  the  plank 
crossing  was  only  about  three  inches  in  width,  and  it  would  hav3  been  ,im- 
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possible  for  the  plaintiff  to  get  his  foot  into  this  in  the  act  of  crossing  the 
track.    The  only  danger  was  to  persons  walliing  up  or  down  the  road-bed. 

The  circuit  court  tried  the  case  upon  an  unsound  theory,  and  its  judgment 
must  be  reversed,  and  cause  remanded  for  further  proceedings. 


Pratt  v.  State. 

{Supreme  Court  of  Arkanaas,    May  28,  1887.) 

ASBAULT— AbILITT  TO  DO  IVJUKY. 

The  Arlcansas  statute  detiiiea  an  assault  to  be  an  unlawful  attempt,  coupled  with 
present  ability,  to  oomniit  a  violent  injury  on  the  person  of  another.  Upon  a  trial 
for  assault,  defendant  requested  instructions  enibouying  the  statutory  rule,  but  the 
court  modified  the  same  so  as  to  include  the  Idea  of  an  apparent,  as  well  as  a  real, 
ability  to  commit  the  crime.    Seld  error.  • 

Appeal  from  circuit  court  court,  Boone  county. 

O.  W,  Watkins,  for  appellant.    Dan  W.  Janes ^  Atty.  Gen.,  for  appellee. 

Smith,  J.  The  defendant  was  indicted  for  an  assault  upon  the  person  of 
one  Oxford  with  intent  to  kill  him,  and  was  convicted  of  a  simple  assault. 
The  evidence  tended  to  prove  that  there  was  some  ill  feeling  between  the  par- 
ties; that  they  met  at  a  country  store,  the  defendant  standing  on  a  platform 
raised  thirty  inches  above  the  ground,  and  Oxford  being  on  the  ground  at  the 
distance  of  four  or  five  feet  from  the  edge  of  the  platform;  that  the  defend- 
ant cursed  and  abused  Oxford,  brandishing  a  Barlow  knife,  and  threatening 
to  cut  out  his  heart;  that  Oxford  was  not  at  all  alarmed,  but  invited  the  de- 
fendiint  to  come  down  from  the  platform  and  fight  It  out;  that  this  the  de- 
fendant declined  to  do,  but,  advancing  to  the  end  of  the  platform,  struck  at 
Oxford,  who  did  not  move  out  of  his  tracks,  although  he  inclined  his  body. 

We  have  some  doubt  whether  the  defendant  had  either  the  intention  or  the 
ability  to  do  Oxford  any  bodily  hurt.  Nevertheless  we  should  not  think  of 
interfering  with  the  judgment,  if  the  jury  had  been  properly  charged.  The 
defendant  preferrwl  the  following  requests:  "(1)  Before  the  defendant  could 
be  found  guilty  of  even  a  simple  assault,  you  must  be  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendant  attempted  to  thrust  or 
cut  the  said  Oxford  with  a  knife,  and  that  he  possessed  a  present  ability  with 
the  knife  as  used  to  inflict  said  injury.  (2)  Although  you  may  believe  from 
the  evidence  that  the  defendant  cut  or  thrust  at  Oxford  with  a  knife  with  the 
intent  to  kill  him,  you  must  find  him  not  guilty  of  any  offense,  unless  you 
find  beyond  a  reasonable  doubt  that  he  possessed  the  ability  to  inflict  on  the 
said  Oxford  an  injury  with  the  knife  as  used.  (8)  An  assault  is  an  unlaw- 
ful attempt,  coupled  with  present  ability,  to  commit  a  violent  injury  on  the 
person  of  another.  ** 

The  court  refused  these  prayers,  modifying  the  first  two  by  cliarging  that 
the  jury  must  be  satisfied  that  the  defendant  possessed  the  real  or  apparent 
ability  to  inflict  injury,  and  explaining  the  last,  which  is  our  statutory  defi- 
nition of  a  criminal  assault,  to  include  the  idea  of  an  apparent  as  well  as  a 
real  ability.  Whether  the  power  to  do  the  bodily  hurt  that  was  attempted 
was  a  necessary  element  in  the  crime  of  assault  at  common-law  is  a  question 
upon  which  text  writers  and  judges  are  much  divided.  In  2  Corayn's  Digest, 
^Battery,"  0,  it  is  said  to  be  no  assault  if  a  man  strike  at  another  at  sucli 
a  distance  that  he  cannot  touch  him  or  put  him  in  fear.  This  implies  that 
the  apparent  attempt  to  strike  under  such  circumstances  amounts  only  to  a 
menace.  In  2  Bisb.  Grim.  Law,  (6th  Ed.)  §  28,  an  assault  is  defined  to  be 
any  unlawful  physical  force,  partly  or  fully  put  in  motion,  creating  reasona- 
ble apprehension  of  immediate  physical  injury  to  a  human  being.  And  Dr. 
Wharton's  definition  is  in  terms  similar.  Crim.  Law,  (9th  Ed.)  8  603.  This 
view  leaves  out  of  the  question  the  ability  or  inability  of  the  assailant  tocom- 
v.4s.w.no.ll — 50 
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mit  the  battery,  making  the  offense  to  depend  on  the  outward  demonstration. 
According  to  this  view,  if  A.  menacingly  point  at  B.  an  unloaded  gun,  which, 
however,  B.  believes  to  be  loaded,  and  is  thereby  put  in  fear  of  immediate 
bodily  injury,  A.  is  guilty  of  an  indictable  assault.  Reg,  v.  SL  George^  9 
Car.  &  P.  483,  38  E.  C.  L.  285,  a  dictxim  of  Mr.  Baron  Parke  on  a  trial  at 
nisiprius;  StaUv.Smith,21Lum^h.458;  Statex.  Sims,  3  Strob.  137;  State 
V.  Shepard,  10  Iowa.  126;  State  v.  Davis,  1  Ired.  125,  35  Amer.  Dec.  735; 
Com.  V.  WhiU,  110  Mass.  407;  2  Green,  Crim.  Law  Bep.  269,  and  note,  where 
cases  on  this  subject  are  reviewed. 

Other  courts  have  combated  this  view  as  incorrect,  holding  that  the  pris- 
oner must  have  intended  and  have  had  the  power  to  carry  his  menace  into  ef- 
fect. Vaughan  v.  State,  3  Smedes  &  M.  553;  People  v.  Lill€y,43  Mich.  521. 
5  Crim.  Def.  783;  Chapman  v.  State,  78  Alti.  463, 56  Amer.  Rep.  42.  We  are 
Bot  called  upon  to  decide  between  these  conflicting  views,  for  the  language 
of  our  statute  has  settled  the  question.  The  intention  and  the  ability  to  com- 
mit the  battery  must  bpth  be  shown  before  an  assault  of  any  kind  can  be  made 
out.  Indiana  and  Texas  at  one  time  had  the  same  statute,  and  it  was  uni- 
formly held,  we  believe,  that  the  intent  and  the  present  ability  to  execute 
must  be  conjoined.  State  v.  Swails,  8  Ind.  524,  65  Amer.  Dec.  772,  and 
note,  where  the  later  Indiana  cases  are  collected ;  Robinson  v.  State,  31  Tex. 
170;  McKay  v.  State,  44  Tex.  48;  Jamigan  v.  StaU,  6  Tex.  App.  465. 

It  follows  that  the  qualification  of  the  defendant's  prayers,  to  the  effect 
that  apparent  power  to  do  bodily  harm  was  sufficient,  was  liable  to  mislead 
the  jury;  and  for  this  error  the  judgment  is  reversed. 


MaRCTTM  «.  COMHOKWEALTH. 
{Court  of  AppeaU  qf  Kentucky,    Jane  2,  18S7.) 

HOMICIDS— SELF-DErEHSB— I  VSTBUCnON . 

Upon  a  murder  trial,  the  court  instracted  the  jniy  on  the  law  of  self-defense,  in 
substance,  that  if  defendant,  at  the  time  of  the  killing?,  had  reasonable  grounds  to 
believe,  and  did  believe,  that  deceased  bad  sought  him  for  the  purpose  of  killing 
or  doing  him  great  bodily  barm,  and  was  then  manifesting  an  intention  to  com- 
inence  an  attack  upon  him,  that  defendant  was  not  bound  to  retrea^  but  bad  the 
right  to  stand  his  ground,  and  defend  himself  to  the  extent  of  taking  deceased's 
life.    Held^  on  the  facts,  a  proper  instruction,  and  favorable  to  the  accused. 

Appeal  from  circuit  court,  Lawrence  county. 

Q.  W.  Castle,  for  appeUant.    P.  W,  Hardin,  for  appellee. 

Bennett,  J.  The  appellant,  having  been  indicted  in  the  Lawrence  circuit 
•court  for  the  murder  of  £lisha  Ferguson,  and  having  been  tried  in  said  court 
for  said  ciime,  and  having  been  convicted  and  sentenced  to  serve  in  the  state 
penitentiary  for  the  term  of  14  years,  and  the  court  having  overruled  his  mo- 
tion for  a  new  trial,  he  has  appealed  to  this  court.  There  are  no  exceptions 
to  the  court's  refusing  the  instructions  offered  by  the  appellant.  The  lower 
court  gave  seven  instructions  to  the  jury,  which  fully  embodied  the  law  of 
the  ciise.  The  appellant  excepted  to  none  oi  these  instructions  except  Ko.  3. 
The  first  part  of  that  instruction  correctly  defined  the  law  of  self-defense. 
The  second  part  told  the  jury,  in  substance,  that  if  appellant,  at  the  time  he 
killed  Ferguson,  had  reasonable  grounds  to  believe,  and  did  believe,  that  Fer- 
guson had  sought  him  for  the  purpose  of  killing  him,  or  doing  him  great  bodily 
harm,  and  was  at  the  time  of  killing  manifesting  an  intention  to  commence 
an  attack  upon  him,  then  he  was  not  bound  to  retreat,  but  had  the  right  to 
stand  his  ground,  and  defend  himself,  even  to  the  extent  of  taking  Ferguson's 
life.  Certainly  the  appellant  has  no  grounds  to  complain  of  this  instruction, 
as  it  was  quite  aa  favorable  to  him  as  the  law  justified.  It  was  in  proof  be- 
iore  the  jury  that  Ferguson  and  the  appellant  were  enemies;  that  each  had 
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made  threats  against  the  other;  and  they,  previons  to  the  killing,  had  had  a 
fight,  in  which  Ferguson  was  seriously  wounded  with  a  knife;  that  on  the  day 
of  the  killing  Ferguson  and  his  wife  were  passing  along  a  footway  that  led 
by  Mrs.  Marcum's  yard,  Ferguson  having  his  gun;  that  a  young  man,  at  the 
request  of  appellant,  called  in  appellant's  dog,  which  was  outside  of  the  yard 
fence;  that  Ferguson  said,  **Let  him,"  meaning  the  dog,  "come  on,  and  1  will 
kill  him;"  that  appellant  asked  Ferguson  if  he  meant  him;  Ferguson  replied 
that  he  meant  any  one  that  came  out,  and  at  the  same  time  presented  his  gun; 
appellant,  who  was  sitting  on  the  porch,  got  up,  and  went  in  the  house,  and 
got  his  gun;  that  Ferguson's  wife  pushed  his  gun  aside,  and  also  pushed  him 
along  the  path  a  considerable  distance;  appellant  went  through  the  house, 
and  into  the  back  yard,  and  rested  his  gun  upon  a  post,  and  took  deliberate 
iiim  at  Ferguson,  and  fired  upon  him,  and  killed  him ;  that  at  the  time  Fer- 
guson was  killed  he  was  talking  to  a  brother  of  the  appellant,  and  looking  in 
adiff  erent  direction  from  appellant,  and  probably  did  not  see  him,  nor  know 
that  he  was  in  harm's  way. 

This  proof  in  some  particulars  was  contradicted  by  appellant's  witnesses, 
but  the  jurors  were  the  sole  judges  of  the  credibility  of  the  witnesses;  and,  if 
we  had  the  right  to  review  their  finding,  which  we  have  not,  we  would  not 
hesitate  to  say  that  their  verdict  was  mild  enough. 

The  judgment  is  affirmed. 

Bake  v.  Travelebs'  Ins.  Co. 

(Oourt  af  Appeals  of  KerUucky.    June  2, 1887.) 

InsTTSANCB— AcnoN  ow  PoLioT— Paymbkt  of  Pbemium. 

Defendant  insurance  company  issued  to  plaintiff  an  accident  policy  for  12  months 
from  January  10th.  For  tne  premiums  plaintiff  gave  an  oraer  on  his  employer 
for  $20,  payable  in  installments  of  $5  each,  to  be  deducted  from  wages  for  Jan- 
nary,  Feoruary,  March,  and  April.  The  drawee  of  the  order  did  not  accept  it, 
but  paid  the  January  and  February  instalhnenta.  He  did  not  pay  those  of  March 
and  April,  plaintiff  not  working  during  those  months.  May  Ist,  plaintiff  resumed 
work.  May  10th,  there  was  due  him  more  than  $10,  and  May  28th  he  met  with  the 
accident  for  which  the  action  on  the  policy  was  brought.  The  company  did  not 
demand  the  balance  of  the  order  from  the  drawee,  did  not  notify  plaintiff  of  its 
.non-payment,  or  return  or  offer  to  return  it,  or  notify  plaintiff  that  the  contract 
was  at  an  end.  The  policy,  by  its  terms,  divided  the  twelve  months  into  four  peri- 
ods, of  two,  two,  three,  and  five  months,  respectively,  and  provided  that  eacn  of 
tlie  four  installments  of  the  order  should  apply  to  the  payment  of  the  premium  for 
a  single  period,  and  that  no  liability  should  be  incurred*  by  reason  of  an  accident 
occurring  within  a  period  for  which  the  installment  should  not  have  been  actually 
paid.    Meld,  that  the  action  could  not  be  maintained. 

Appeal  from  common  pleas  court,  Jefferson  county. 
*  8,  B,  Toney  and  Broum^  Hti/mphrey  <£  Bavie^  for  appellant.    James  8. 
JPirtle,  for  appellee. 

Holt,  J.  The  portions  of  the  accident  policy  issued  on  the  tenth  day  of 
.January,  1883,  by  the  appellee,  the  Travelers'  Insurance  (Company,  upon  the 
life  of  Patrick  Bane,  which  are  material  to  the  consideration  of  this  case,  read 
thus: 

"The  Traveler's  Insurance  Company  of  Hartford,  Conn.,  in  consideration  of 
•the  warranties  made  in  the  application  for  this  policy,  and  of  an  order  on  the 
Texas  Pacific  Railway  Company  for  the  sum  of  twenty  dollars,  payable  by  in- 
stallments in  accordance  with  said  order,  does  hereby  insure  Patrick  Bane  in 
the  principal  sum  of  two  thousand  dollars  for  the  term  of  twelve  months, 
commencing  at  12  o'clock  noon  on  the  day  and  date  of  this  policy;  the  said 
sum  to  be  paid  to  Mark  Bane,  if  surviving:  ♦  *  *  provided  always, 
that,  in  the  event  of  any  claim  for  injury  to  the  insured  before  the  actual  pay- 
.meot  of  the  first  installment  under  the  aforesaid  order,  then  from  any  amount 
Jound  to  be  justly  due  by  reason  of  said  injury  may  be  deducted  the  sum  of 
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all  the  installments  called  for  by  said  order,  whereupon  the  order  shnll  lye  can- 
celed, and  the  premiums  for  the  full  term  of  this  policy  receipted  for  as  fully 
paid ;  but,  if  the  sum  found  to  be  due  under  said  claim  shall  be  less  than  the 
unpaid  installments  coyered  by  said  order,  then  the  sum  adjudged  to  be  due 
to  iasured  shall  be  credited  on  account  of  the  installments  due  or  to  become 
due  under  said  order.  It  being  expressly  understood  and  agreed  that  the 
first,  second,  third,  and  fourth  installments  specified  in  the  aforesaid  order 
shall  apply  only  to  the  payment  of  premiums  for  the  first,  second,  third,  and 
fourth  Insurance  periods  of  two,  two,  three,  and  five  months  each,  and  in  the  or- 
der named.  It  is  also  agreed  that  there  shall  be  no  liability  under  this  policy  for 
any  claim  by  reason  of  personal  injuries,  as  aforesaid,  occurring  in  either  of 
the  said  insurance  periods  for  which  the  respective  installments  of  premiums 
shall  not  have  been  actually  paid,  except  as  herein  provided  for  delay  in  pay- 
ment of  the  first  installment  as  the  premium  for  the  first  insurance  period. 
♦  *  *  If  the  company  shall  so  elect,  this  policy  may  be  canceled  at  any 
time,  by  refunding  to  the  insured  the  premium  paid  by  him,  less  a  pro  rata 
part  thereof  for  the  time  said  policy  has  been  in  force." 
This  is  the  order  referred  to  in  the  policy: 

''Paymaster's  Order  for  $20. 
"  To  the  Teaocts  Paeifle  Railway  Company :  Please  pay  to  the  Travelers'  In- 
surance Company  of  Hartford,  Conn.,  or  its  authorized  agent,  the  sum  of 
twenty  dollars,  by  installments  as  follows:  First  installment,  five  dollars, 
to  be  paid  and  deducted  from  my  wages  for  the  month  of  January,  1883: 
second  installment,  five  dollars,  to  be  paid  and  deducted  from  my  wages  for 
the  montli  of  February,  1883;  third  installment,  five  dollars,  to  be  paid  and 
deducted  from  my  wages  for  the  month  of  March,  1883;  fourth  installment, 
five  dollars,  to  be  paid  and  deducted  from  my  wages  for  the  month  of  April, 
1883, — the  first  installment  being  the  premium  for  two  months,  the  first  in- 
surance period  under  a  policy  of  insurance  issued  to  me  by  said  company,  and 
bearing  even  date  and  number  herewith;  the  second  installment  being  the 
premium  for  two  months,  the  second  insurance  period  under  said  policy;  the 
tliird  installment  being  the  premium  for  three  months,  the  third  insurance 
penod  under  said  policy;  and  the  fourth  installment  being  the  premium  for 
five  months,  the  fourth  insurance  period  under  said  policy, — all  in  accordance 
with  the  provisions  and  conditions  of  said  policy,  and  my  application  for  the 
same.  [Signed]  Patrick  Bake.** 

The  policy  was  delivered  to  the  insured,  and  the  order  to  the  insurance 
company.  The  insured  worked  for  the  railway  company  during  January  and 
February,  1888,  but  not  during  March  and  April  following.  He  resumed 
work  for  it  on  May  1,  and  was  killed  on  May  28,  1883.  The  order  was 
never  accepted  by  the  railway  company,  but  was  left  with  it  by  the  insurance 
company.  The  installments  from  the  January  and  February  wages  were 
paid  to  the  appellee  by  the  railway  company;  but  those  for  March  and  April 
were  not  paid,  as  the  insured  earned  nothing  durinsp  those  months.  On  the 
tenth  day  of  May,  however,  there  was  more  than  $10  due  him  from  the  rail^ 
way  company,  and  at  his  death  the  sum  of  $47.70,  all  earned  during  the 
month  of  May,  1883.  The  insurance  company  never  demanded  payment  of 
the  balance  of  the  order  of  the  railway  company,  and  never  notified  the  in- 
sured of  its  non-payment,  or  that  the  contract  of  insurance  was  at  an  end, 
and  never  returned  the  order  to  him,  or  offered  to  do  so. 

The  insurance  company  contends  that,  by  the  terms  of  the  contract,  the  sev- 
eral payments  were  to  pay  for  insurance  in  several  periods,— thus  the  first  pay- 
ment for  two  months,  or  from  January  10th  to  March  10th;  the  second  pay- 
ment for  two  months,  or  from  the  last-named  date  to  May  10th, — ^but  that, 
if  the  third  payment  was  not  in  fact  made,  then  the  insurance  ceased  at  the 
end  of  the  second  period;  in  short,  that  the  insurance  was  on  the  installment 
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plan,  and  that  the  failure  to  pay  the  instaUment  ipso  facto  worked  an  end  of 
the  contract. 

The  beneficiary  under  the  policy  says,  however,  that,  by  a  fair  construction 
of  the  contract,  the  period  of  insurance  was  12  months;  that,  in  consideration 
of  it,  the  Insured  gave  the  order  for  $20;  that  the  provision  in  it  as  to  how  it 
was  to  be  paid  was  merely  directory,  and  but  an  indication  to  the  drawee  as 
to  how  he  was  to  reimburse  himself;  and  tliat  it  was  an  eaoecuted  contract  of 
insurance  for  a  year.  Moreover,  if  the  order  was  not  a  bill  of  exchange,  by 
reason  of  being  payable  out  of  a  particular  fund,  that  yet  it  was  binding  on 
the  drawer  as  a  common-law  order,  because,  prima  facie,  it  imported  an 
indebtedness  by  him  to  the  insurance  company;  and  as  it  neither  returned 
the  order  to  him,  nor  notified  him  of  its  non-payment,  nor  that  it  elected,  in 
4H)nsequence  thereof,  to  consider  the  contract  at  an  end,  there  was  a  waiver 
of  any  forfeiture  or  right  or  forfeiture  upon  the  part  of  the  company,  even  if, 
under  the  contract,  it  had  this  right. 

In  considering  this  question,  the  character  of  accident  insurance  must  be 
borne  in  mind,  and  that  the  policy  is  a  peculiar  one.  Undoubtedly,  the 
rights  of  the  parties  should  be  reciprocal.  The  insurance  company  should  not 
be  allowed  to  occupy  such  a  legal  attitude  that  it  can  say,  in  case  the  insured 
lives,  **You  owe  this  order;"  but  in  case  of  his  death,  that  "the  insurance 
has  expired  by  reason  of  its  non-payment."  The  manifest  injustice  of  such 
An  advantage  has  led  to  the  adoption  of  the  rule  in  this  state  that  where  an 
insiu:ance  company  has  taken  the  personal  obligation  of  the  insured  to  pay  a 
premium  at  a  particular  time,  on  pain  of  forfeiture,  the  right  to  rely  upon  a 
.forfeiture  is  waived  by  retaining  the  obligation  after  maturity,  without  no- 
:tice  to  the  insured  of  an  intention  to  consider  the  policy  void. 

Here,  however,  the  policy  and  the  order  constitute  one  contract,  and  there 
18  no  conHict  between  them.  The  order  was  to  be  paid  in  installments  by  the 
employer,  out  of  the  wages  of  the  employe  for  specified  months.  They  were 
not  earned  when  the  order  was  given,  and  the  assignment  could  not  operate  un- 
til the  insured  was  entitled  to  the  money.  It  was  not  an  assignment  of  twenty 
•dollars  to  be  paid  out  of  any  money  that  might  become  due  to  the  insured,  but 
only  five  dollars  out  of  his  wages  for  each  of  four  specified  months,  during 
two  of  which  he  earned  nothing.  Undoubtedly,  the  drawee  in  the  order  had 
no  right  to  pay  the  balance  due  upon  the  order  out  of  the  May  wages.  The 
assignment  did  not  embrace  them,  and  such  payment,  if  made,  would  have 
'been  at  his  peril.  If  made,  and  it  subsequently  appeared  that  the  insured  had 
.assigned  his  May  wages  to  another  party,  such  party  could  have  compelled' 
payment  from  the  employer,  because  the  transfer  to  the  insurance  company 
was  of  specific  wages. 

It  therefore  makes  no  difiPerence  that,  when  the  second  period  of  insurance 
expired,  the  insured  had  a  sufficient  amount  of  wages  owing  to  him  by  the 
railway  company  for  the  month  of  May  to  have  paid  the  balance  of  the  pre- 
mium, or  that  this  continued  to  be  the  case  until  his  death.  The  only  real 
•question,  it  seems  to  us,  is  whether  the  insurance  company  was  required  to 
ireturn  to  the  insured  the  order,  and  notify  him  that  the  contract  of  insurance 
wad  at  an  end,  upon  peril,  if  it  did  not  do  so,  that  it  should  operate  as  a  con- 
tinuation of  the  contract. 

By  the  express  terms  of  the  contract  the  insurance  was  to  cease  at  the  end 
•of  the  second  period  if  the  premium  for  the  third  period  was  not  paid.  It  is 
•evident  that  the  parties  to  the  contract  looked  alone  to  the  wages  that  were 
expected  to  become  due  from  the  railway  company  for  the  payment  of  the 
premium.  It  is  unreasonable  to  suppose  that  the  credit  would  otherwise  have 
'been  given  by  the  insurance  company,  liailroad  employes,  as  a  general  thing, 
are  transitory  persons,  and  it  would  be  destructive  of  the  accident  insurance 
l)usiness  as  to  them  if  by  the  mere  giving  of  an  order  to  the  insurer,  to  be  paid 
out  of  a  fund  to  be  earned  by  them  in  the  future,  they  could  compel  the  in- 


790  SOUTHWESTERN  REPORTER.  [Ky, 

surer  to  caiTy  the  insurance,  although  they  should  fail  to  work,  because  they 
might  not  be  hunted  up  and  the  order  returned. 

In  this  instance  the  insured  knew  that  he  had  not  earned  the  wages  whiclv 
he  had  assigned  in  order  to  continue  the  policy.  If  he  had  lived,  and  the  in- 
surance company  had  attempted  to  collect  the  balance  of  the  order  out  of  his 
May  wages,  could  he  not  have  claimed  successfully  that  he  did  not  transfer 
them,  and  that  he  had  chosen  to  let  the  policy  lapse?  He  knew  that  the  ex- 
pected fund  had  not  been  earned;  that  by  the  express  condition  of  the  policy 
its  continuation  depended  upon  payment  in  that  way.  The  right  of  election 
was  with  him,  and  not  with  the  company,  under  such  circumstiinces.  It 
was  his  duty,  if  he  desired  to  continue  the  policy,  to  have  pjiid  the  install- 
ments, and  his  failure  to  do  so  terminated  the  liability  of  the  company. 

It  is  really  a  misnomer  to  say  that  the  policy  in  this  instance  Wiis  forfeited 
by  the  non-payment  of  the  premium.  The  insurance,  by  the  express  t^rms 
of  the  policy,  ceased  because  of  such  non-payment.  The  payment  of  the  pre- 
mium was  a  condition  precedent  to  the  continuation  of  the  risk,  and  even  a. 
court  of  equity  will  not  interfere  to  release  one  from  the  consequences  of  such 
a  failure.  The  order  in  this  Ciise,  in  view  of  the  circumstances,  did  not  bind 
the  drawee  personally,  and  with  the  cessation  of  the  policy  the  entire  contract 
was  at  an  end. 

The  case  of  Lyon  v.  Travelers'  Ins,  Co.,  65  Mich.  145, 20  N.  W.  Rep.  829, 
differs  from  this  one  in  the  controlling  circumstance  that  there  the  insured 
had  earned  the  wages  out  of  which  the  premium  was  thus  to  be  paid,  thus 
providing  for  its  payment;  and  they  were  in  fact  owing  by  the  employer,  and 
subject  to  the  control  of  the  insured.    Judgment  affi lined. 


Commonwealth  tJ.  Sherman. 

{Court  of  ApjieaU  of  KeiUucky,    June  4,  1S87.) 

1.  Qui  Tam  awd  Penal  Action — pLKADiNa— Amkndmknt. 

Where  a  penal  action  is  erroneously  broaght  in  the  name  of  the  "state"  of  Ken- 
tucky, an  amendiiient  styling  the  plaintiff  the  '*cunun  on  wealth"  of  Kentacky  ia- 
permissible;  and  process  on  the  amendment  is  not  necessary. 

2.  Sam*— CivJii  Action— JuRMoicrxoN. 

Where  a  statute  provides  that  the  penalty  imposed  for  its  violation  may  be  "sued 
for"  in  the  name  of  the  state,  suit  is  properly  brought  in  a  court  having  jurisdio 
tion  of  civil  causes  only. 

8.  Same— Imprisonment  for  Non-Pa YMENT—CoNsrrruTioNAL  Law. 

In  a  qui  tam  action  brought  in  the  name  of  the  state  to  recover  a  penalty,  the  ap- 
pellate court  will  not  consider  the  question  of  whether  the  statute  imposinjc  the 
penalty,  and  authorizing  the  action,  may  nut  be  open  to  the  constitutional  objec- 
tion that  it  gives  the  court  unlimited  discretion  aa  to  the  term  of  imprison meiit 
which  may  be  imposed  in  case  of  non-payment  of  the  fine,  the  clause  of  the  stat- 
ute relating  to  imprisonment  being  severable  from  the  rest  of  the  statute. 

4.  Statutes— Repeal— Qui  Tam  Action— Mitigation  of  Penalty. 

In  Kentucky  the  statute  has  abolished  the  common-law  rule  that  if,  pending  m 
trial  or  an  appeal,  the  law  imposing  the  penalty  or  creating  the  offense  is  repealed, 
the  repeal  works  a  remission  of  the  penalty,  but  has  provided  that,  if  the  repealing 
act  mitigates  the  penalty  imposed  by  the  act  repealed,  such  mitigated  penalty  may 
be  imposed.  Heldy  that  this  rule  of  construction  must  be  applied  where,  pending  a 
qui  tam  action  for  the  penalty  imposed  by  Kentucky  act  of  March  12,  1870,  in  the 
case  of  one  acting  without  a  license  as  agent  for  an  insurance  company,  the  act  of 
April  19,  1886,  amending  the  earlier  act,  and,  inter  alia^  mitigating  the  penalty  im<- 
iwsed  thereby,  was  enacted. 

Appeal  from  common  pleas  court,  Jefferson  county. 

Helen  A  Bruce  and  P.  W.  Hardin,  for  appellant.     W.  P.  2>.  Bush,  for  ap- 
pellee. 

Holt,  J.    Tlie  act  of  the  legislature  entitled  "An  act  for  the  incorpora- 
tion and  regulation  of  life  insurance  companies,"  approved  March  12, 1870^ 
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"Sec.  42.  Every  person  who  shall  transact  any  business  as  an  agent  of  any 
life  insurance  company  without  first  procuring  the  license  required  in  this  act, 
or  who  knowingly  procures  payment,  or  any  obligation  for  the  payment  of  any 
premium  for  insurance  by  fmndulent  representations,  or  after  revocation  of 
his  license,  shall  be  punished  by  fine  not  exceeding  one  thousand  dollars.*' 

"Sec.  48.  Every  fine,  penalty,  or  forfeiture  for  any  neglect  of  duty  or  viola- 
tion of  the  provisions  of  this  act,  shall  be  sued  for ^  in  the  name  of  the  slate  of 
Kentttcky,  by  the  attorney  general  or  prosecuting  attorney  of  the  district  or 
County  in  which  the  company  or  agents  so  violating  shall  be  situated,  when 
no  other  provision  is  made  by  this  act;  and  one-half  of  such  penalty,  when  re- 
covered, shall  be  paid  into  the  treasury  of  the  commonwealth,  and  one-half  to 
the  informer  of  such  violation,  other  than  an  oflicer  whose  duty  it  is  to  enforce 
the  law;  and  in  case  of  the  non-payment  of  such  penalty,  fine,  or  forfeiture, 
the  officer  or  agent  of  any  company  so  offending,  and  guilty  of  neglect  or  mal- 
feasance, shall  be  liable  to  imprisonment  for  a  period  not  less  than  six  months* 
in  the  discretion  of  the  court  having  cognizance  thereof." 

This  action  was  instituted  by  the  attorney  general,  June  1,  1883,  in  the 
Jefferson  court  of  common  pleas,  in  the  name  of  the  "state  of  Kentucky"  and 
against  the  appellee.  Ward  B.  Sherman,  to  recover  a  judgment  for  $1,000  for 
an  alleged  violation  of  this  law.  A  demurrer  to  the  petition  was  presented,, 
upon  the  ground  —  First,  that  the  court  had  no  jurisdiction;  and,  secondr 
that  the  plaintiff  had  no  legal  capacity  to  sue.  It  was  sustained  upon  the 
last-named  ground,  and  the  appellant  then  amended  by  inserting  the  "com- 
monwealth of  Kentucky,"  as  the  name  of  the  plaintiff.  Thereupon  the  court 
sustained  the  demurrer  upon  the  first  ground,  and  dismissed  the  petition. 

Authority  was  expressly  given  by  the  section  last  cited  to  sue  in  the  name 
of  the  "state  of  Kentucky."  It  is  said,  however,  that  this  was  repealed  by 
section  11  of  the  Criminal  Code,  which  took  effect  January  1, 1877,  and  which 
is  as  follows:  "A  public  offense  of  which  the  only  punishment  is  a  fine  may 
be  prosecuted  by  a  penal  action  in  the  name  of  the  commonioealth  of  Ken- 
tucky, or  in  the  name  of  an  individual  or  corporation,  if  the  whole  fine  be 
given  to  such  individual  or  corporation.  The  proceedings  in  penal  actions 
are  regulated  by  the  Code  of  Practice  in  civil  actions. "  The  constitution  pro- 
vides that  the  style  of  all  process  shall  be  "the  commonwealth  of  Kentucky," 
By  the  amendment,  however,  the  plaintiff  was  so  styled ;  and  this  w<is  but  a 
correction  of  what  was  at  most  but  a  mistake  in  the  name  of  the  party.  It 
was  not  the  substitution  of  a  new  and  different  person  as  plaintiff,  but  merely 
gave  the  formal  statutory  name  of  the  party  as  prescribed  by  the  Code.  The 
words  "state"  and  "commonwealth"  are  used  interchangeably  by  the  legisla- 
ture and  the  judiciary;  and,  admitting  that  it  was  necessary,  yet  it  did  noth- 
ing more  than  give  truly  the  name  of  the  person  intended  to  be  stated.  Pio- 
cess  on  the  amendment  was  therefore  unnecessary.  Moreover,  the  court,  after 
it  was  filed,  acted,  as  must  be  presumed,  by  the  consent  of  the  appellee,  upon 
the  demurrer  to  the  jurisdiction  of  the  court;  and  it  results  that,  although  the 
suit  was  brought  in  the  name  of  the  state,  yet,  as  the  correction  related  merely 
to  the  name  of  the  party,  that  the  commonwealth  can  now  question  the  judg- 
ment below  by  this  appeal. 

It  is  earnestly  urged,  however,  that  the  court  of  common  pleas  had  no  juris- 
diction, upon  the  ground  that  this  is  a  penal  action.  Section  48,  supra,  merely 
provides  that  the  fine  may  be  **  sued  for,"  without  naming  the  court  in  which 
it  may  be  done;  and  the  argument  against  the  jurisdiction  is  based  upon  the 
third  subsection  of  section  13  of  the  Criminal  Code,  which  says:  "The  circuit 
courts  shall  have  general  jurisdiction  for  the  trial  of  all  prosecutions  and  penal 
aietions,  unless  exclusive  jurisdiction  be  given  to  other  courts."  Presumably 
the  lower  court  sustained  the  demurrer  to  the  jurisdiction  upon  the  idea  that 
the  action  was  in  the  nature  of  a  criminal  proceeding,  being  for  a  fine,  and 
that  a  court  having  only  civil  jurisdiction  could  not  entertain  it.    Section  63 
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of  the  CiYil  Code  provides,  however,  that  an  action  may  be  brought  in  the 
county  wherein  the  cause,  or  some  part  thereof,  arose,  **(1)  for  the  recovery 
of  a  Qne,  penalty,  or  forfeiture  imposed  by  a  statute."  These  two  provisions 
of  the  Code  were  substantially  contained  in  the  old  Ck)de,  and  yet  this  court, 
in  1879,  upon  a  cause  of  action  arising  in  1875,  and  in  the  case  of  Cam.Y.  Av- 
ei-yt  14  Bush,  625,  which  was  an  appeal  from  the  Jefferson  common  pleas 
court  in  an  action  to  recover  a  forfeiture,  sustained  its  Jurisdiction.  Un- 
doubtedly,  the  legislature  may  authorize  a  civil  action  to  be  maintained  for  a 
forfeiture.  It  has  in  this  instance  said  that  it  may  be  ''sued  for  in  the  name 
of  the  state  of  Kentucky/'  Moreover,  as  we  understand  the  law,  the  juris- 
diction of  the  Jefferson  circuit  court  is  confined  by  special  statute  to  indicta- 
ble offenses,  save  cases  may  be  transferred  to  it  by  the  common  pleas  court. 
If  the  act  of  1870  be  open  to  constitutional  objection  because  of  unlimited 
discretion  in  the  court  as  to  imprisonment  in  case  of  the  non-payment  of  the 
fine,  yet  that  question  is  not  now  presented,  because  this  is  a  qui  tarn  action 
f  er  the  penalty  merely,  and  the  clause  of  the  statute  relating  to  imprisonment 
is  sevei*able  f rom  the  balance  of  the  section;  the  latter  being  complete  within 
itself,  and  capable  of  execution  in  accordance  with  the  legislative  intent.  It 
does  not  appear,  nor  is  it  admitted,  that  the  appellee,  Sherman,  is  the  agent 
of  a  company  furnishing  life  insurance  upon  the  assessment  plan;  and  as  the 
act  of  April  19, 1884,  was  confined  to  companies  of  such  character,  it  cannot 
be  called  to  his  aid,  as  this  record  is  presented  as  repealing  the  act  of  March 
12.  1870.  An  amendment  to  the  latter  act  was,  however,  passed  by  the  leg- 
islature on  April  19,  1886,  providing  that  the  penalty  for  its  violation  should 
be  a  line  of  "not  less  than  fifty  nor  more  than  one  hundred  dollars,  and  shall 
be  imprisoned  until  such  fine  shall  be  paid  or  replevied;  and  jurisdiction  is 
hereby  given  and  conferred  upon  justices  of  the  peace,  police,  city,  and  county 
court  judges  for  the  trial  of  said  misdemeanors,  and  the  enforcement  of  the 
penalty  herein  imposed:  provided,  that  no  one  convicted  under  this  act  shall 
be  linpiisoned  longer  than  fifty  days  in  default  of  payment  of  the  fine;  that 
all  laws  and  parts  of  laws  inconsistent  with  the  provisions  of  this  act  are 
hereby  repealed. "  It  is  charged  that  the  alleged  violation  of  the  law  by  the 
appellee,  Sherman,  occurred  in  1883. 

By  the  common  law  a  person  is  not  liable  to  the  infliction  of  a  penalty  un- 
less the  offense  is  unlawful,  or  the  law  imposing  the  penally  in  force  at  the 
time  of  the  trial,  as  well  as  at  the  time  of  the  commission  of  the  unlawful 
act.  If  the  statute  under  which  the  proceeding  was  instituted  has  been  re- 
pealed, then  no  judgment  can  be  had  enforcing  the  penalty.  The  repeal  of 
the  law  is  itself  a  remission,  and  Judge  Cooley  says:  "And  if  a  case  is  ap- 
pealed, and  pending  the  appeal  the  law  is  changed,  the  appellate  court  must 
dispose  of  the  case  under  the  law  in  force  when  their  decision  is  rendered.*' 
Cooley,  Const.  Lim.  477.  This  rule  has,  however,  been  changed  by  statute 
in  this  state.  Section  23  of  chapter  21  of  the  General  Statutes,  the  title  of 
which  is  "Construction  of  Statutes,"  provides:  "No  new  law  shall  be  con- 
strued to  repeal  a  former  law  as  to  any  offense  committed  against  the  former 
law,  nor  as  to  any  act  done,  any  penalty,  forfeiture,  or  punishment  incurred, 
or  any  right  accrued  or  claim  arising  under  the  former  law,  or  in  any  way 
whatever  to  affect  any  such  offense  or  act  so  committed  or  done,  or  any  pen- 
alty, forfeiture,  or  punishment  so  incurred,  or  any  right  accrued  or  claim 
arising  before  the  new  law  takes  effect,  save  only  that  the  proceedings  there- 
after had  shall  conform,  so  far  as  practiciible,  to  the  laws  in  force  at  the  time 
of  such  proceedings.  If  any  penalty,  forfeiture,  or  punishment  be  mitigated 
by  any  provision  of  the  new  law,  such  provision  may,  by  the  consent  of  the 
party  affected,  be  applied  to  any  judgment  pronounced  after  the  new  law 
takes  effect."    Acres  v.  Com.,  13  Bush,  353. 

This  rule  of  construction  must  be  considered  as  a  part  of  every  law  repeal- 
ing a  former  law  by  which  a  penalty  was  imposed;  and  it  results  that  ajlaw 
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still  remains  to  be  vindicated  as  to  offenses  committed  prior  to  the  repeal  by 
the  subsequent  act  of  the  legislature.  It  must  be  considered  as  having  had  in 
view  this  statutory  rule  of  construction  when  it  passed  the  act  of  April  19, 
1886;  and  there  is  no  provision  in  it  indicating  that  the  repeal  provided  by 
it  was  to  affect  any  prosecution  then  pending  under  the  former  law,  or  that  of- 
fenses theretofore  committed  should  not  be  punished  by  it.  The  repealing 
act  can  have  no  further  effect,  as  to  offenses  previously  committed,  save,  in 
Ciise  of  guilt,  to  mitigate  the  punishment  by  the  consent  of  the  accused;  and 
only  repeals  all  former  laws  inconsistent  with  it  as  offenses  subsequently  com- 
mitted. 

Judgment  reversed,  and  cause  remanded  for  further  proceedings  consistent 
with  this  opinion. 

HoBBS  and  others  «.  MoMakin. 
{Court  of  AppeaU  of  Kentucky,    June  4,  1887.) 

JUDGKKNT  AGAIIVBT  AdXIITISTBATOR—OPKBATION  AND  EfFBCT— WiDOW  OV  IlfTnTATB. 

A  jadgnient  against  an  administrator  does  not  conclude  the  widow  of  the  intes- 
tate in  a  suit  to  subject  land  conveyed  by  bim  to  her  in  consideration  of  love  and 
aflection  only.    She  may  disprove  the  fact  of  his  indebtedness. 

.Appeal  from  circuit  court.  Nelson  county. 
Qeo,  S.  Fulton,  for  appellants.     Wm.  Johnsoih  for  appeUees. 

Prtor,  C.  J.  James  B.  Hays  and  others  instituted  an  action  in  the  Wash- 
ington circuit  court  against  John  T.  Shields  as  the  administrator  of  Alex. 
McMakin,  deceased,  and  others,  for  the  settlement  of  an  alleged  partnership, 
and  the  payment  by  the  partners  of  the  losses,  if  any,  sustained  by  the  firm. 
The  meml)ers  of  a  certain  grange  undertook  to  run  a  store  in  which  certif- 
icates of  stock  were  issued  as  evidences  of  membership.  It  was  adjudged  in 
the  action  that  Alex.  McMakin,  deceased,  was  a  partner,  and  indebted  to  the 
firm  in  the  sum  of  6223.  An  execution  issued  on  the  judgment  against  his  ad- 
ministrator, John  Shields,  and  was  returned,  "No  property  found. "  The  sur- 
viving members  of  the  firm  filed  the  present  suit  in  equity  against  the  appel- 
lee. Martha  McMakin,  the  widow  of  Alex.  McMakin,  and  others,  seeking  to 
vacate  or  set  aside  a  conveyance  made  by  the  deceased  to  his  wife  and  others 
•  of  a  valuable  tract  of  land,  and  subject  it  to  the  payment  of  the  judgment 
against  McMakin's  administrator.  The  widow  filed  an  answer  in  which  she 
•denies  any  indebtedness  by  her  husband  to  the  firm,  and  further  denying  that 
he  ever  was  a  member  or  a  stockholder  in  the  organization.  She  says  that 
slie  was  a  stockholder  by  reason  of  the  payment  by  her  of  her  own  means  for 
the  stock,  and  had  received  dividends  on  her  stock,  but  that  her  husband  was 
at  no  time  a  member  of  the  firm.  There  is  proof  conducing  to  show  that  the 
decedent  was  a  member,  by  those  who  saw  him  at  the  meetings  connected 
with  the  business  of  the  firm,  and,  by  one  or  more  witnesses,  that  he  paid  for 
his  stock;  but  there  is  no  evidence  that  he  ever  held  a  certificate  of  stock,  re- 
ceived any  dividends;  and,  in  addition,  other  testimony  by  members  that  the 
decedent  was  not  a  member. 

it  is  plain,  we  tliink,  that  the  money  paid  for  the  stock  to  Hobbs  was  paid 
by  the  wife,  or  by  the  husband,  for  her  benefit,  and  that  McMakin  was  not 
in  fact  a  member.  Those  testifying  for  the  firm  have  no  recollection  that 
the  widow  was  ever  a  member,  or  paid  anything  for  stock.  She  was  not  a 
party  to  the  proceeding  to  wind  up  the  firm,  and  in  which  the  judgment  was 
rendered  against  the  personal  representative  of  her  husband,  while  it  is  evi- 
dent that  she  was  a  stockholder,  as  she  produces  her  certificate  as  to  divi- 
dends, and  such  other  proof  as  leaves  no  doubt  on  the  subject.  It  was  the 
widow  who  was  the  stockholder,  and  not  the  deceased  husband;  and  her  right 
to  question  the  justice  of  the  debt,  although  judgment  has  been  rendered 
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against  the  administrator  of  her  deceased  husband,  cannot  be  questioned. 
The  conveyance  to  the  wife  was  no  doubt  voluntary.  Still,  as  the  alienee 
from  the  husband,  a  Judgment  against  his  personal  representative  is  not  con- 
clusive as  to  the  husband's  liability  when  seeking  to  subject  land  to  which 
she  has  title  from  her  husband,  although  the  conveyance  has  no  other  consid- 
eration than  that  of  love  and  affection.  It  devolves  on  the  party  seeking  to 
enforce  such  a  Judgment  to  show  the  liability  of  the  debtor  by  averment  and 
proof,  and  at  most,  as  against  the  heirs,  it  can  only  be  regarded  as  prima  ftp- 
cie  evidence  of  the  liability  of  the  decedent.  While  a  judgment  against  the 
debtor  himself  would  be  conclusive  as  to  his  heirs  and  personal  representa- 
tives, when  the  liability  is  evidenced  only  by  a  judgment  against  the  personal 
representative,  and  the  real  estate  once  owned  by  the  debtor  is  sought  to  be 
subjected  in  the  hands  of  the  vendee,  the  evidence  of  the  liability  must  be 
shown  as  if  no  judgment  had  been  rendered  against  the  personal  representa- 
tive. The  judgment,  as  was  said  in  the  case  of  Alexander  v.  Quigley^sExWs^ 
2  Duv.  899,  is  only  evidence  to  establish  the  fact  that  an  unsuccessful  effort 
had  been  made  to  make  the  debt  out  of  the  personal  representative.  In  this 
case,  the  widow  (appellee)  was  not  a  party  to  the  action  in  which  the  judg- 
ment was  obtained.  There  is  no  privity  between  her  and  the  representative 
of  her  deceased  husband,  and  the  judgment  against  the  personal  representa- 
tive is  no  evidence,  as  against  her,  of  the  liability  of  her  husband.  The  facts 
of  this  record  demonstrate  that  no  liability  ever  existed,  and  therefore  the  pe- 
tition was  properly  dismissed.  ^e^Nuurse  v.  Ramsy,2  Bibb,  547;  Richards* 
AdmW  V.  Porter' 8  Heirs,  %  Mon.  1;  Litsey  v.  Smith's  Adm'rs,  10  B.  Mon». 
74;  Swing's  Heirs  v.  Handley's  Bx'rs,  4  Litt.  (Ky.)  846. 

There  is  no  such  state  of  pleading  in  this  action,  or  in  the  original  action 
against  the  personal  representative,  as  would  have  made  the  husband  liable 
by  reason  of  the  stock  taken  in  the  organization  by  his  wife.  Judgment  af-^ 
firmed. 


Bebbt  0.  Brislan  and  others. 

(Cburf  0/  AppeaU  of  Kentucky.    Jane  7,  18S7.) 

CosTB— Past  of  Pbwai/ty  ik  Violatiho  City  Obdhtaitcb— SBCfrioir  2,  Oh.  28,  Gef.  8i. 
Ky.  ;  Sbction  287,  Grim.  Code  Ky. 

The  provision  of  section  2,  c.  26,  Gen.  St.  Ky.,  that  '*the  laws  of  costs  are  not 
penal ;  and  of  section  287,  Grim.  Code  Ky.,  that,  if  the  punishment  of  an  oflense 
be  a  fine,  the  judc^nicnt  may  direct  imprisonment  until  it  be  paid,  the  extent  of  im- 
prisonment, however,  not  to  exceed  one  day  for  each  two  dollars  of  the  line,— apply 
to  costs  and  fines  in  commonwealth  cases,  and  are  not  inconsistent  with  a  provis- 
ion of  a  city^  charter,  and  of  a  municipal  ordinance  enacted  under  the  authority 
thereof,  making  the  costs  a  })art  of  the  penalty,  in  prosecutions  for  the  vlolatioua- 
of  by-laws  and  ordinances  of  the  city,  and  empowering  tlie  court  to  require  them 
to  be  discharged  by  labor  at  the  rate  of  50  cents  per  day,  if  not  paid. 

Appeal  from  circuit  court,  Franklin  county. 

W.  H.  Julian  and  H,  8,  Jtilian,  for  appellant.  Jo7in  B,  Lindsey  and  Wm, 
CromtoelU  for  appellee. 

Benkett.  J.  The  appellant  was  fined  in  the  police  court  of  the  city  of 
Frankfort  one  dollar  and  costs,  on  a  charge  of  drunkenness  and  disorderly 
conduct.  The  costs  amounted  to  $5.25.  Capiat  pro  fine  issued  against  the 
appellant  for  said  fine  and  cost,  and  was  placed  in  the  hands  of  the  appellee 
Brislan,  the  marshal  of  the  city  of  Frankfort,  who  arrested  the  appellant  by 
virtue  of  said  capias,  and  delivered  him  to  the  keeper  of  the  city  work-house;, 
and  the  keeper  of  the  work-house  confined  him  at  labor  until  he  discharged 
the  fine  and  cost  at  the  rate  of  50  cents  per  day.  The  appellant,  after  his. 
arrest  by  appellee,  tendered  to  him  one  dollar,  the  amount  of  the  fine,  and  de- 
manded his  release,  but  the  appellee  refused  to  accept  the  one  dollar  and  re- 
lease the  appellant.    After  the  appellant's  release  from  service  in  the  work-- 
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house,  he  sued  the  appellee,  on  his  official  bond,  for  false  imprisonment.  Thcr 
petition  and  answer  agreeing  as  to  the  foregoing  facts,  tlie  lower  court  dis- 
missed tlie  petition.     The  appellant  has  appealed  to  this  court. 

Section  2  of  chapter  26,  of  the  General  Statutes,  provides  that  "the  laws  of 
costs  are  not  penal;"  and  it  is  provided  by  section  287  of  the  CrinMnal  Code 
that,  "if  the  punishment  of  an  offense  be  a  fine,  the  judgment  may  direct 
that  the  defendant  be  imprisoned  until  the  fine  be  paid,— specifying,  however, 
the  extent  of  imprisonment,  which  shall  not  exceed  one  day  for  eacli  two 
dollars  of  the  fine."  The  provision  of  the  statute  supra  has  reference  to  the 
costs  in  commonwealth  cases,  and  declares  that  such  costs  are  not  penal. 
The  provision  of  the  Criminal  Code  supra  has  reference  to  fines  imposed  by 
the  commonwealth. 

This  court,  in  the  case  of  Com,  v.  Wilson,  3  Ky.  Law  Rep.  777,  construed 
the  provision  of  the  statute  and  Code  supra  as  denying  the  right  to  imprison 
a  defendant  for  cost  on  a  capias  pro  fine  which  issued  for  a  fine  impose'd  by 
the  commonwealth.  When  we  remember  that  the  costs  in  commonwejilth 
cases  are  not,  by  the  statute,  a  part  of  the  penalty  or  fine,  but  are  only  inci- 
dental expenses  incurred  in  the  way  of  oflicers'  and  witnesses'  fees,  the  con- 
clusion reached  in  the  case  supra  could  not  be  avoided.  On  the  other  hand, 
if  the  costs  were,  by  statute,  made  part  of  the  penalty,  no  one  would  doubt 
that  tl)e  defendant  might  be  imprisoned  for  the  non-payment  of  the  costs. 

Sections  18  and  23  of  the  charter  of  the  city  of  Frankfort,  and  the  amend- 
ment thereto,  provide,  in  substance,  that  the  police  court  of  the  city  may  re- 
quire all  offenders  against  the  by-laws  and  ordinances  of  the  city  who  fail  to 
pay  or  replevy  their  fines,  and  all  fees  and  costs,  to  discharge  the  same  by  la- 
bor in  the  city  work-house,  or  on  the  streets,  at  the  rate  of  50  cents  per  day. 
The  ordinance  of  the  city,  which  was  passed  in  purauance  of  the  provisions 
of  the  charter,  and  the  amendment  thereto,  provides,  in  substance,  that,  in 
case  an  offender  against  the  by-laws  and  ordinances  of  the  city  shall  fail  to* 
immediately  pay  or  replevy  his  fine  and  costs,  a  capiaspro  fine  shall  be  is- 
sued against  him  for  the  fine  and  costs,  directed  to  the  marslml  of  the  city,- 
who  shall  deliver  such  offender  to  the  keeper  of  the  city  work-house,  and  he- 
shall  safely  keep  such  offender  until  he  shall  have  discharged  said  fine  and 
costs  by  labor  in  said  work-house,  or  on  the  streets  and  alleys  of  the  city,  at 
the  rate  of  50  cents  per  day.  So,  by  the  city  charter,  the  costs  incurred  in 
prosecuting  offenders  against  the  penal  by-laws  and  ordinances  of  the  city  i» 
made  a  part  of  the  punishment  or  penalty.  And  it  is  well  settled  that  an  of- 
fense against  the  by-laws  and  ordinances  of  a  city  and  the  state  are  quite  dis- 
tinguishable, and  the  prosecution  at  the  suit  of  each  proceeds  upon  different 
grounds.  The  one  proceeds  upon  the  ground  of  preserving  the  peace  and 
good  order  of  the  city;  the  other  proceeds  upon  the  ground  of  preserving  the 
peace,  good  order,  and  dignity  of  the  state.  And  the  punishment  for  violat- 
ing the  peace  and  good  order  of  the  city  may  be  different  from  that  prescribed 
by  the  state  for  the  punishment  of  the  same  acts.  In  other  words,  an  act 
may  be  a  penal  offense  under  the  laws  of  the  state,  and  further  penalties,  un- 
der legislative  authority,  may  be  imposed  for  the  commission  of  the  same  act 
by  the  city  by-laws;  and  the  enforcement  of  the  one  would  not  preclude  the 
enforcement  of  the  other.  See  Kemper  v.  Com,,  3  S.  W.  Rep.  159,  Ky.  Law 
Rep.  April,  1887. 

We  conclude,  therefore,  that  the  provision  of  the  (General  Statutes,  and  the 
the  provision  of  the  Criminal  Code,  supra,  have  reference  to  fines  and  pen- 
alties imposed  under  the  laws  of  the  state,  and  have  no  reference  to  fines  and 
penalties  imposed  by  cities,  under  authority  of  law,  against  those  who  offend 
against  their  by-laws  and  ordinances.  And  where  the  charters  of  cities,  as 
in  this  case,  authorize  the  confinement  of  offenders  against  their  by-laws  and 
ordinances  until  their  fines  and  costs  are  discharged  by  labor  or  otherwise, 
nvLch  by-laws  and  ordinances  make  the  costs  a  part  of  the  punishment  or  pen- 
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altj,  and  are  not  in  conflict  with  either  provision  of  the  statate  or  Code  supra; 
and  that  sucli  by-laws  and  ordinances  are  not  in  conflict  with  either  the  state 
or  federal  constitution  is  too  plain  for  argument. 
The  judgment  of  the  lower  court  is  affirmed. 


KiTT's  Adm'x  v.  Louisville  &  N.  R.  CJo. 
{Court  of  Appeals  of  Kentucky.    Jnne  9,  1S87.) 

1.  Hastkb  Ain>  Bebvakt—Nbgligkkck— Railroad  Company. 

If,  in  obedieDce  to  the  order  of  the  conductor  in  charge  of  a  freight  train  about 
to  start,  the  foreman  of  the  car-repairers  goes  under  it  to  fix  a  defective  brake,  and 
is  run  over  by  the  backing  of  tbe  train  while  he  is  known  by  the  conductor  to  be 
there,  the  railroad  company,  the  common  employer  of  both,  is  liable  undertherule 
otretpondeal  superior. 

.2,  Nboligkhcb— Provikce  of  Jubt. 

It  being,  on  the  evidence,  a  doubtfnl  question  whether,  at  the  time  a  car-repairer 
while  under  a  freight  train  about  to  start  was  run  over  bv  the  backing  of  the  train, 
the  train  was  in  charge  of  its  conductor,  who  ordered  the  car-repairer  under  the 
train^  or  of  the  yard-master,  (in  the  former  case  the  railroad  company  being  liable, 
.and  in  the  latter  not,)  AeM,  in  an  action  against  the  company,  that  the  question 
was  for  the  jury ;  that  for  the  court  to  order  a  verdict  for  defeiidaut  on  the  ground 
that  the  train  was  in  charge  of  the  yard-master  was  error. 

Appeal  from  circuit  court,  Warren  county. 

Bdward  W.  Mines,  Nodes  d-  Settle,  and  Wright  <&  MeBlroy,  for  appellant. 
"Wm,  Lindsay  and  Mitchell  d*  DuBose,  for  appellee. 

Holt,  J.  Benjamin  F.Bitt,  while  in  the  employ  of  the  appellee,  the  Louis- 
ville &  Nashville  Railroad  Company,  as  foreman  of  car-repairers  in  its  yard  at 
Bowling  Green,  Kentucky,  lost  bis  lifeon  the  night  of  May  27, 1884,  under  these 
circumstances:  The  road  south  of  said  place  to  Nashville,  Tennessee,  is  one 
division,  and  that  running  north  of  it,  to  Louisville,  Kentucky,  is  another; 
making  Bowling  Green  what  is  known  as  a  terminal  point,  and  at  which  the 
engine,  caboose,  and  entire  crew  of  all  through  freight  trains  are  changed. 
When  such  a  train  reaches  there,  those  in  charge  of  it  are  relieved,  and  tbe 
yard-master  takes  charge  of  it.  It  is  his  duty  to  superintend  the  making  up 
of  trains,  and  the  movements  of  the  cars  and  engines  in  the  yard. 

It  is  the  duty  of  the  foreman  of  the  car-repairers,  together  with  his  assist- 
ants, to  examine  the  incoming  and  outgoing  cars,  and  make  all  needful  re- 
pairs. In  the  case  of  a  through  train  the  new  conductor  and  fresh  crew,  who 
are  to  take  charge  of  it,  and  conduct  it  to  its  destination,  are  required  to  be 
at  the  yard  a  certain  length  of  time  before  the  time  fixed  for  its  departure, 
and  it  is  the  duty  of  the  conductor,  before  leaving,  to  inspect  the  train.  If 
the  foreman  of  the  car-repairers  learns  in  any  way  that  a  car  is  in  bad  condi- 
tion, he  must  repair  it;  and,  in  case  this  will  require  more  time  than  the  stop- 
page of  the  train  permits,  he  reports  to  the  yard-master,  and  the  car  is  taken 
from  the  train,  and  sent  to  the  repair-shop.  The  yard-master  and  the  fore- 
man of  the  car-repairers  are  in  the  main  sovereign  in  their  particular  sphere 
oi  labor,  but  the  one  may  call  upon  the  other  to  do  certain  things.  So,  too, 
it  being  the  duty  of  the  conductor  to  see,  before  his  train  starts  forward,  that 
it  is  in  proper  condition,  it  appears  to  necessarily  follow  that  he  may  direct 
any  necessiury  repair  that  may  be  needed,  and  to  this  end  may  call  upon  the 
foreman  to  have  it  done.  An  employe  in  one  department  of  theserjfice  may, 
in  some  states  of  case,  or  under  certain  circumstances^  command  the  services 
of  an  employe  in  another  department.  Louisville  <&  If.  JR,  Co.  v.  Collins,  2 
Duv.  115.  If  a  conductor.  Just  as  he  is  ready  to  start  upon  a  journey,  dis- 
covers a  defective  brake,  he  should  surely  have  the  power  to  order  its  repair. 

Upon  the  night  of  the  accident  a  through  freight  train  arrived  from  Nash- 
ville.   It  was  switched  upon  a  side  track,  in  order  that  other  trains  might 
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pnss  iipon  the  main  track  during  the  25  minutes  stop  there.  The  crew,  in- 
cluding the  conductor,  that  had  brought  it  in  left  it;  the  new  one  and  new 
conductor,  who  were  to  take  it  on,  being  there  ready  to  enter  upon  the  per- 
formance of  the  duty.  When  the  train  first  arrived,  the  deceased,  as  fore- 
man, with  one  of  his  assistants,  had  gone  along  the  train  and  inspected  it. 
Before  the  accident  occurred,  ail  necessary  changes,  if  any,  in  the  composition 
of  the  train  had  been  made,-~in  the  language  of  the  witnesses  was  *'made 
up."  The  new  conductor  had  passed  along  it,  and  inspected  it,  and  nothing 
remained  to  be  done  by  him  before  starting  save  to  receive  his  orders  at  the 
telegraph  office,  and  receipt  for  them.  At  this  juncture  he  was  informed  by 
the  conductor  who  had  brought  the  train  in  that  the  brake  upon  the  rear  was 
not  in  good  condition.  The  yard*master  appears  to  have  been  present  at  this 
time;  but,  instead  of  referring  the  matter  to  him,  the  new  conductor  sought 
the  deceased,  and  informed  him  of  the  trouble,  and  told  him,  in  substance, 
to  attend  to  it.  He  testifies  that  he  '^requested"  him  to  see  to  it.  A  fair 
construction  of  what  was  said  makes  it  amount  to  a  direction  to  attend  to  it; 
and,  if  the  conductor  was  then  in  charge  of  the  train,  the  doctrine  of  respond- 
eat superior  applies.  If  it  and  its  movements  were  then  subject  to  his  order* 
he  was  pro  hao  vice  the  superior  of  the  deceased,  and  the  representative  or 
alter  ego  of  the  company.  They  went  together  to  the  car.  The  deceased  re- 
marked, in  substance,  that  he  could  Ax  the  brake  if  the  train  did  not  start;. 
T  he  reply  of  the  conductor  was :  **  I  have  not  got  any  orders  yet ;  I  am  not  ready 
to  go,"  and  thereupon  the  deceased  went  under  the  car.  In  a  few  minutes 
the  signal  sounded  for  backing  the  train,  and  it  at  once  did  so,  and  Bitt  was 
run  over  and  killed.  His  administratrix  now  seeks  to  recovier  damages  upon 
the  ground  that  his  death  was  the  result  of  the  willful  neglect  of  the  ap- 
pellee. 

After  the  testimony  in  her  behalf  had  been  offered  in  the  lower  court,  it 
peremptorily  instructed  the  jury  to  find  for  the  company;  and  of  this  she  now 
complains.  This  action  of  the  court  was  based  upon  the  ground  that  the  con- 
ductor had  no  control  of  the  train  in  the  yard ;  that  its  movements,  save  when 
it  started  upon  its  journey,  were  entirely  subject  to  the  orders  of  the  yard- 
master;  that  the  conductor  bad  nothing  to  do  with  them  save  to  gpve  the 
order  to  move  out  after  he  received  his  orders;  that  the  entire  testimony 
showed  this  to  be  the  case;  and  that  there  was  a  total  absence  of  any  evidence 
even  tending  to  show  otherwise. 

As  this  record  stands,  those  immediately  in  charge  of  the  engine  at  the 
time  of  the  accident  are  not  chargeable  with  neglect,  because  they  had  no  no- 
tice that  any  one  was  under  the  train.  It  also  appears  that  neither  the  conductor 
nor  the  deceased  knew  that  the  engine  had  been  attached  to  the  train.  A 
curve  in  the  track  prevented  them  from  seeing  it,  and  they  had  not  been  in- 
formed of  it.  It  was  the  custom,  when  a  car-repairer  went  under  a  car,  for 
the  foreman,  or  one  of  his  assistants,  to  notify  those  in  charge  of  the  engine 
of  it,  so  that  it  would  not  move  until  he  came  from  under  it.  It  is  urged 
that  the  deceased  was  not  a  subordinate;  that  he  was  the  foreman  of  the  car- 
repairers;  and  that  it  was  his  duty,  upon  the  occasion  when  he  was  killed,  to 
have  given  this  notice,  and  thus  have  prevented  the  accident.  This,  how- 
ever, is  not  so  if  the  conductor  was  at  the  time  in  charge  of  the  train,  and 
for  the  occasion  his  superior.  If  so,  he  had  a  right  to  rely  upon  his  seeing 
that  the  train  did  not  move,  and  that  he  was  protected  in  the  hazardous  duty 
which  he  had  been  directed  to  perform.  When  he  went  under  the  car,  none 
of  his  assistants  were  at  hand;  the  conductor  was  present;  and,  while  what 
the  latter  said  related  to  the  car  starting  on  its  journey,  yet  it  is  fair  to  pre- 
sume that  the  deceased  risked  himself  under  the  car  owing  to  the  presence  of 
the  conductor  and  what  he  said  to  him.  If,  in  point  of  fact,  the  conductor 
was  then  in  charge  of  the  train,  if  he  then  was,  for  the  occasion,  the  superior 
of  the  deceased,  then,  when  he  directed  him  to  go  under  the  trahi  to  make 
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tbe  repair,  thus  exposing  him  to  danger,  it  was  his  duty  to  see  that  he  was 
protected.  If  a  superior  orders  a  subordinate  into  a  place  of  peril,  it  is  his 
duty  to  protect  him,  and,  in  the  performance  or  omission  of  this  duty,  the 

superior  represents  the  principal.     The  attitude  which  the  conductor  then  oo- 

.^pied  was  a  question  of  fact  to  be  determined  from  all  the  testimony  and  cir- 

,cum stances  in  evidence. 

It  is  not  proper  for  us  to  review  the  testimony,  or  give  an  opinion  of  the 
weight  to  which  it  may  be  entitled.    It  is  sufficient  to  say  that  it  was  the  duty 

.of  tiie  conductor  to  inspect  the  train,  and  have  any  necessary  repair  made. 
He  certainly  had  chJirge  of  it  for  the  purpose  of  putting  it  in  order  for  the 
journey;  it  was  "made  up;"  and  some  of  the  witnesses  say,  in  substance,  that 

'  when  this  has  been  done,  and  the  conductor  has  inspected  it,  and  taken  the 
numbers  of  the  cars,  and  the  train  is  ready  to  go,  that  it  is  known  as  "his 
train,"  and  is  under  his  control,  subject  to  change  or  stoppage  while  in  the 
yard  by  the  yard-master.  There  appears  to  be  a  time  upon  such  an  occasion 
when  it  may  be  questionable  who  has  control  of  a  train.  There  is  certainly 
good  reason  for  the  yard-master  having  control  of  the  movements  of  the  cai-s 
in  a  yard  where  there  may  be  various  trains  moving,  and  at  the  same  time; 
but  a  state  of  case  may  arise  when  it  is  difficult  to  tell  whether  a  train  yet  re- 
mains under  his  control,  or  has  passed  under  that  of  the  conductor,  or  is  at 
least  in  his  charge,  subject,  perhaps,  to  interference  by  the  yard-master. 
Whether  this  had  occurred  in  this  instance  was  a  question  of  fact,  to  be  gath- 
ered from  all  the  evidence  and  circumstances  shown  by  it;  and  without  fur- 
ther comment,  as  the  case  must  be  retried,  it  seems  to  us  that  such  a  state  of 
case  was  presented  that  the  question  should  have  been  allowed  to  go  to  the 
jury.  There  was  not  an  entire  absence  of  testimony  tending  to  show  that, 
when  the  deceased  met  his  fate,  the  conductor  was  not  in  charge  of  the  train; 
and  any  doubt  upon  the  question  should  be  resolved  in  favor  of  the  right  of 
the  jury  to  pass  upon  it. 
Judgment  reversed  and  cause  remanded  for  a  new  trial  consistent  with  this 

.  opinion. 


Smith  «.  Commonwealth. 

(Ocntrt  of  AppealB  qf  Kmtuek^f.    June  2,  ISST.) 

1.  HoMiciDK— Evidence. 

On  a  murder  trial  a  witness  was  permitted  to  testify  that  defendant,  while  drank 
and  alone,  talked  to  binmelf  and  threatened  to  kill  the  deceased.  HeUi  properly 
admissible,  as  tending  to  show  the  state  of  defendant's  feelings  towards  the  de- 
ceased. 

2.  Cbiminal  Pbacticb— Coktivuancb. 

A  continuance  was  applied  for  on  account  of  tbe  absence  of  two  witnesses,  one  of 
whom  was  actually  present  on  tbe  trial,  and  the  testimony  of  tbe  other  would,  if 
admissible,  have  been  merely  cumulative.    Held  no  error  to  deny  the  application. 

8.  Same— Chabge  of  Jury— Oath  of  Sheriff. 

In  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed  that  the  principal 
sheriff,  as  well  as  his  deputy,  were  in  fact  sworn,  according  to  law,  before  taking 
charge  of  the  jury,  even  though  the  £act  of  swearing  may  not  appear  affirmatively 
in  the  record. 

4.  Witness— Credibility— Ikstbuctiohb. 

It  is  not  necessary  to  instruct  the  jury  that  they  are  the  sole  Judges  of  the  weight 
of  tbe  evidence  and  of  the  credibility  of  witnesses. 

5.  Trial — TNSTBncTioN— Request  to  Ghabqe. 

A  refusal  to  ^ive  an  instruction  requested  does  not  prejudice  where  the  whole  law 
apT>licable  to  the  case  has  been  embodied  in  instructions  already  given. 

,6.  New  TRiAii — Discretion  of  Trial  Court. 

A  motion  for  a  new  trial  on  the  ground  of  newly-discovered  evidence  being  ad- 
drt^ssed  to  the  discretion  of  the  lower  court,  its  decision  thereon  is  not  subject  to  re- 
vision. ><->  T 
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7.  Appbai/— OwBcmoN  iror  Takbit  Bblow. 

The  attoruey  for  the  commonwealth  in  his  argument  denonnced  the  defendant 
as  a  vagrant  and  scoundrel.  Ifefd  thit,  while  this  was  Improper,  yet  as  no  objec- 
tion was  made  at  the  time*  and  the  trial  court  was  not  asked  to  stop  him,  the  ap- 
pellate court  would  not  order  a  reversal. 

8.  Same— Review  of  Evidence. 

The  Kentacky  court  of  appeals  can  reverses  conviction  only  for  errors  of  law  oc^ 
cnrrlng  at  the  trial,  substantially  prejudicing  the  rights  of  the  appellant,  and  not 
l)ecause  the  evidence  may,  in  the  opinion  of  the  court,  fail  to  sustain  the  verdict. 

Appeal  from  circuit  court,  Whitley  county. 

JR.  L.  Ewell  and  Smith  &  Perkins,  for  appellant. 

Lewis,  J.  Premising  that  this  court  can  reverse  a  Judgment  of  conviction 
lor  a  criminal  offense  only  for  errors  of  law  occurring  at  the  trial,  to  the 
prejudice  of  the  substantial  rights  of  the  appellant,  and  not  because  the  ver« 
diet  may,  in  our  opinion,  be  not  sustained  by  the  evidence,  we  will  consider 
the  various  grounds  relied  on,  of  which  we  can  take  cognizance. 

1.  One  of  the  witnesses  on  account  of  whose  absence  the  continuance  was 
applied  for  was  actually  present  at  the  trial.  The  evidence  of  the  other 
would,  if  true,  have  shown  a  threat  by  the  deceased,  based  upon  a  remote 
condition,  the  existence  of  which  does  not  appear;  and  the  evidence,  even  if 
admissible,  would  have  been  merely  cumulative. 

2.  The  evidence  of  the  witness  Sutton  was  to  the  effect  that  he  heard  the 
defendant  at  night,  when  drunk  and  alone,  say,  talkiog  to  himself,  that  he 
would  kill  the  deceased,  one  A.  B.  Coon,  and  some  one  else.  We  do  not 
think  the  court  erred  In  admitting  the  evidence,  and  permitting  the  jury  to 
give  such  weight  to  it  as  they  might  think  it  deserved.  It  tended  to  show 
the  state  of  the  defendant's  feelings  towards  the  deceased;  and,  as  there  was 
room  for  doubt  as  to  how  and  by  whom  the  fight  was  commenced  that  termi- 
nated in  the  homicide  for  which  the  defendant  was  being  tried,  the  evidence 
was  proper  and  pertinent.  Moreover,  threats  and  ill  feeling  on  the  part  of 
the  defendant  were  proved  by  other  witnesses.  The  witness  Sutton,  it  is 
true,  states  he  did  not  hear  all  the  defendant  was  saying;  but  he  testifies  dis- 
tinctly that  defendant  was  threatening  to  kill  the  deceased. 

3.  It  does  not  appear  that,  at  the  time  the  attorney  for  the  commonwealth 
used  the  alleged  improper  language  in  his  argument  to  the  jury,  any  objec- 
tion was  made,  or  that  the  court  was  asked  to  stop  him.  When  an  attorney 
ior  the  common wciilth  in  his  argument  to  the  jury  says  or  does  what  \&  un- 
authorized. Improper,  and  to  the  prejudice  of  the  rights  of  the  defendant  on 
trial  for  a  criminal  offense,  it  is  the  duty  of  the  court,  and  the  presumption 
is  it  will,  if  appealed  to,  put  a  stop  to  and  direct  the  Jury  to  disregard  it  in 
making  up  their  verdict.  The  attorney  for  the  commonwealth  has  the  right 
.to  endeavor  to  show,  and  in  his  argument  to  characterize,  the  testimony  of 
witnesses  as  false;  and,  while  it  was  improper  for  him  to  denounce  the  de- 
fendant as  a  vagrant  and  scoundrel,  still  as  no  objection  was  made  at  the 
.time,  and  attention  of  the  lower  court  was  not  called  to  the  br^ch  of  pro- 
j)riety,  we  cannot  reverse  the  judgment  on  that  ground. 

4.  The  record  shows  that  on  the  eighteenth  of  the  month,  while  the  trial 
was  pending,  the  Jury  was  placed  in  the  custody  of  a  deputy-sheriff  who  was 
admonished  and  sworn  as  the  law  directs ;  but  on  the  twentieth,  Sunday  having 
intervened,  the  Jury  appeared  in  open  court  in  charge  of  the  sheriff ;  and  coun- 
sel contends,  as  it  does  not  appear  that  the  latter  oflScer  was  sworn  to  keep 
the  jury  together,  and  to  suffer  no  person  to  speak  to  or  communicate  with  them 
on  any  subject  connected  with  the  trial,  and  not  to  do  so  himself,  as  provided 
by  section  245,  Crim.  Code,  that  the  Judgment  should  be  reversed.  The  pre- 
sumption exists,  and,  nothing  to  the  contrary  appearing,  we  must  conclude, 
that,  although  it  does  not  appear  from  the  record,  the  lower  court  did  its 
duty,  and  that .tbeprincipal  sheriff,  as  well  as  his  deputy,  before^taklng  charge 
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of  the  jury,  was  in  fact  sworn  according  to  law  in  such  cases.  Moreoverr- 
even  if  there  was  the  omission  of  dut/  by  the  court  and  sheriff  now  com- 
plained of,  no  objection  was  made  at  the  time,  nor  was  it  made  a  ground  for 
a  new  trial. 

5.  After  a  careful  consideration  of  the  instructions  given  by  the  court,  we 
are  able  to  perceive  no  error  in  any  of  them.  The  two  offenses  of  murder 
and  manslaughter  are  accurately  and  fully  defined,  and  the  law  of  self-defense 
and  apparent  necessity  is  set  forth  in  such  language  as  to  enable  the  jury  to 
readily  and  clearly  understand  the  grounds  upon  which  they  were  authorized 
and  required  to  acquit  the  defendant.  The  jury  must  know,  without  being 
told,  that  they  are  the  sole  judges  of  the  weight  of  the  evidence,  and  credi- 
bility of  the  witnesses,  and  it  was  therefore  unnecessary  to  instruct  them  in 
regard  thereto,  as  was  done  in  instruction  No.  5.  But  we  perceive  nothing  in 
that  instruction  that  calls  especial  or  invidious  attention  to  any  particular 
witness,  or  that  would  justify  the  jury  in  believing  the  court  gave  more  or 
less  weight  to  one  than  the  other  witnesses  who  testified.  The  refusal  of  Uie 
two  instructions  asked  for  the  defendant  did  not  prejudice  him,  because  the 
whole  law  applicable  to  the  case  had  been  embodied  in  the  instructions  already 
given  by  the  court. 

6.  "Whether  a  new  trial  should  have  been  granted  upon  the  ground  of  newly- 
discovered  evidence  was  in  the  discretion  of  the  lower  court,  and  the  decision 
thereon  is  not,  as  has  been  heretofore  decided,  subject  to  revision  by  this  court. 

Perceiving  no  error  of  law  to  the  prejudice  of  the  substantial  rights  of  ap> 
peliant,  it  is  our  duty  to  affirm  the  judgment,  as  is  now  done. 


McHarrt  v.  Ibvin's  Ex'rs.  etc. 

(Oourt  of  Appeals  of  Kentucky,    June  9,  1887.) 

1.  Fraud— Undits  Influencs^Rklatioitship. 

Ason-in-Iaw  obtained  from  bis  mother-in-law  a  conveyance  to  a  trnsteeof  all  her 
property  in  consideration  of  certain  life  annuities ;  said  property  at  her  death  to  be 
turned  over  to  hitn,  and,  in  case  of  his  death  in  the  mean  time,  giving  him  an  ancon- 
ditional  power  of  appointment  by  will.  It  appeared  that  such  property  was  repre- 
sented to  her  by  her  son-in-law  as  worth  $50,000,  when  it  was  in  fact  worth  more  than 
double  that  sum  ;  that  said  son-in-law  had  exclusive  management  and  control  of 
the  entire  estate  from  the  time  of  his  marriage  into  the  family  to  the  date  of  the 
deed ;  that  grantor  had  implicit  confidence  in  him ;  that,  though  the  deed  stated 
that  a  settlement  and  accounting  had  been  made  to  grantor,  such  in  fact  had  not 
been  made ;  and  that  the  deed  operated  to  disinherit  a  son  of  the  grantor.  Held, 
the  deed  should  be  set  aside  as  made  upon  a  grossly  inadequate  consideration,  and 
as  obtained  by  the  undue  influence  and  fraud  of  the  beneficiary.' 

2.  Same. 

Such  a  conveyance  is  a  deed  of  bargain  and  sale,  and  is  not  such  a  family  settle* 
ment,  nor  is  the  relationship  of  the  parties  such,  as  to  overcome  the  presomptioa 
of  undue  influence  arising  from  the  agency  of  the  beneficiary. 
8.  Samx. 

In  an  action  to  set  aside  a  conveyance  for  fraud  and  undue  influence,  where  testi- 
mony lAa  been  given  tendine  to  show  that  a  deed  was  executed  by  the  grantor 
willingly,  and  with  full  knowledge  of  its  contents,  the  testimonv  of  the  grantor  that 
she  was  ignorant  of  its  contents,  but  signed  it  at  the  instance  of  her  son-in-law,  the 
beneflciary  thereunder,  because  she  had  perfect  confidence  in  him,  is  competent. 
4.  Limitation  or  AcTioifB-<k>nTiinjou8  Aooouirr— Pbihotpal  avd  Aokht. 

Where  the  relations  of  a  principal  and  agent  are  continuous,  and  no  accounting 
has  ever  been  had  between  them,  there  is  nothing  to  set  the  statute  of  limitaUons- 
in  operation  as  to  their  mutual  claims. 

Appeal  from  Louisville  law  and  equity  court. 

'As  to  what  constitutes  undue  influence,  and  its  efiects,  see  Jane  v.  Willis,  80  Fed* 
Rep.  11,  and  note;  Kerrigan  v.  I^eonard,  (N.  J.)  8  Atl.  Rep.  503;  Conover  v.  Gonover,. 
Id.  500 ;  Clutter  v.  Clutter,  (Ky.)  4  8.  W.  Rep.  182,  and  note ;  Carter  v,  Tioe^IU.)  11  N> 
E.  Rep.  529,  and  note.  ^.^.^.^^^  ^^  GoOglc 
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On  petition  for  rehearing.  For  opinion  in  original  hearing,  see  3  S.  W. 
Rep.  874. 

GoocUoe  <&  Roberts  and  Edtod.  /.  JtfcDermott,  for  appellant.  A.  P.  Humph' 
rey,  Geo*  M.  Davie,  and  Mnir  (&  Heyman,  for  appellant  and  petitioner. 

Lewis,  J.  We  did  not  base  our  opinion  upon  testimony  of  appellant  that 
was  inoompetent  •  The  value  and  amount  of  the  McHarry  estate  that  went  in  to 
the  hands  of  Irvin  as  agent,  and  his  disposition  of  it,  so  far  as  shown,  his 
purpose  to  possess  himself  of  the  whole  of  it,  the  means  resorted  to  in  order 
to  accomplish  that  purpose,  and  his  consequent  liability  to  appellant,  all  sat- 
isfactorily appear  independent  of  her  testimony.  Her  evidence  was  not  re* 
lied  on,  nor  necessary  to  convince  us  that  the  paper  of  May  12, 1880,  by  which, 
without  reason  or  equivalent,  she  gave  up  all  her  interest  in  the  estate,  and 
became  entirely  dependent,  was  procured  by  the  undue  influence  of  Irvin, 
and  signed  by  her  without  understanding  its  nature  and  effect.  Brown,  the 
attorney  and  executor  of  the  will  of  Irvin,  and  Lindenberger,  one  of  the  par- 
ties to  the  deed  of  December,  1882,  and  also  executor,  both  testified  to  what 
took  place  in  regard  to  it,  before  and  after  as  well  as  at  the  time  it  wiis  exe- 
cuted ;  and  the  inference  intended  by  appellees  to  be  drawn,  and  which  must 
necessarily  be  drawn,  from  their  testimony,  left  unexplained,  is  that  appellant 
executed  the  deed  freely,  voluntarily,  and  with  full  knowledge  of  its  contents, 
purpose,  and  effect,  and  consequently  is  bound  by  it.  It  was  therefore  clearly 
competent  for  her,  under  subsection  2,  g  606,  Civil  Code,  to  testify  concerning 
the  same  transaction,  and,  in  connection  therewith,  to  state  she  ececuted 
the  deed  because  Irvin  requested  her  to  do  so,  and  did  not  understand,  or 
attempt  to  understand,  it,  because  she  had  confidence  in  him,  and  believed 
he  would  ask  her  to  do  only  what  was  right. 

We  cannot  understand  why  so  much  space  is  occupied  in  the  petition  for  re- 
hearing to  prove  that  appellant^ s  testimony,  as  a  witness,  that  she  had  confi- 
dence in  and  trusted  Irvin,  is  incompetent,  or  how,  even  if  it  was  so,  appel- 
lees have  been  prejudiced  thei-eby,  when  the  same  fact  is  plainly  and  conclu- 
sively shown  by  other  evidence  in  the  record,  substantiaUy  admitted  in  the 
pleadings.  Appellant  is  made  to  say  it  in  the  sixth  clause  of  the  deed,  and 
counsel  concedes  it  in  a  subsequent  part  of  the  petition  for  rehearing. 

It  seems  to  us  clear  that  the  deed  in  question  is  one  of  bargain  and  sale;  for 
i:  is  expressly  stated  therein  that,  for  the  consideration  of  an  annuity  of 
^,500,  to  be  paid  during  her  life,  she  grants,  bargains,  sells,  and  conveys  unto 
Linderberger  all  the  ascertained  balance  of  $50,000,  her  right  of  dower,  and 
all  accumulations  thereof,*  rents,  issues,  profits,  and  avails  of  every  kind,  and 
all  her  estate,  real,  personal,  and  mixed,  wherever  situated,  to  be  paid  over 
and  delivered  at  her  death  to,  and  held  and  enjoyed  by,  Irvin  in  fee-simple, 
subject  to  his  unconditional  power  of  appointment  by  will  in  case  he  dies  be- 
fore her. 

But,  let  it  be  conceded  that  the  transaction  was  mixed  with  motives  of 
bounty,  still  Irvin,  the  beneficiary,  was  not  absolved  from  the  duties  imposed 
upon  him  as  her  agent.  The  relation  of  parent  and  child  is,  of  course,  to  be 
always  considered  in  determining,  as  a  question  of  fact,  whether  a  gift  or 
bounty  from  one  to  the  other  has  been  unfairly  obtained;  for  the  same  impli- 
cation or  presumption  of  undue  Influence  or  fraud  does  notarise  in  such  case, 
as  when  the  parties  are  strangers,  and  the  relation  of  principal  and  agent  ex- 
ists. But  there  is  no  reason  for  a  rule,  nor  is  there  a  rule,  which  will  enable 
a  son-in-law  who  is  her  agent  to  profit  by  a  gift  or  purchase  obtained  from  his 
mother-in-law  by  undue  influence  or  fraud,  or  exempt  him  from  the  conse- 
quences thereof,  if  the  fact  be  established  by  proof. 

The  lower  court  dismissed  this  action  without  passing  upon  the  question  of 
limitation,  and  we  did  not  therefore  refer  to  it  in  the  original  opinion  except  in- 
cidentally;  but  as  the  question  is  made  in  the  pleading,  and  litigation  and  ex- 
v.4s.w.no.ll — ^51 
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pense  will  perhaps  be  saved  by  determining  it  now,  we  will  do  so.  There  is 
no  question  made,  nor  is  there  any  room  for  any,  as  to  either  the  fact  or  nat- 
ure of  the  agency.  But  it  appears  that,  soon  after  the  marriage  of  Irvin  to  the 
elder  daughter,  the  entire  estate  was  by  appellant  placed  in  his  hands  as  her 
agent  for  an  indefinite  time,  and  that  the  agency  never  was  abandoned  by  himt 
nor  revoked  by  her,  nor  was  a  settlement  made  between  t^em,  but  it  continued 
until  December,  1882,  when  the  deed  in  question  was  made.  It  seems  to  be 
well  settled  that,  the  confidential  relation  of  principal  and  agent  being  thus 
established  and  continuing,  the  statute  of  limitation  has  no  application,  the 
reason  being,  as  aptly  stated,  that,  "while  the  relation  continues,  there  is  a 
privity  between  the  parties;  and  there  is  nothing  to  set  the  statute  of  limita- 
tions in  operation."  In  oar  opinion,  therefore,  the  statute  constitutes  no  bar 
to  the  recovery  by  appellant  in  this  action  of  what  she  may  be  entitled  to  from 
Irvin  as  her  agent. 

It  was  not  intended,  by  anything  said  in  the  opinion,  to  prevent  neoessary 
investigation  and  proof,  in  the  discretion  of  the  lower  court,  of  the  true  amount 
to  which  appellant  may  be  entitled. 

The  opinion  was  rendered  in  this  case  after  a  thorough  investigation  of  the 
evidence,  and  consideration  of  all  the  questions  of  law»  and  we  perceive  no 
reason  suggested  in  the  petition  for  rehearing  sufficient  to  require  a  change 
of  it.    Petition  overruled. 


KiNGAiD  and  others  v.  McGowan  and  others. 
{Qmrt  of  Appeals  of  Kentucky,    May  31,  1887.) 

1.  DbED— DnOBIPTION— RmSBYATION  OF  MlHEBALB  AND  TlHBBB. 

The  grant  of  a  tract  of  land  excepting  parcels  previously  conyeyed  in  said  tract 
will  not  pass  the  minerals,  timber,  and  mill-site  on  said  parcels,  where  same  were 
reserved  uy  the  grantor  in  the  original  conveyance  of  sach  parcels. 

2.  Qdietimo  Titlb— Act  Kentucky,  Mabch  9,  1854. 

Under  the  act  of  Kentucky,  March  9,  1854,  any  person  having  the  legal  title  and 
possession  of  land  may  bring  an  action  in  equity,  in  the  circuit  court  of  the  county 
where  the  land  or  some  part  of  it  may  lie,  against  any  person  setting  up  claim 
thereto,  for  the  purpose  of  establishing  and  quieting  his  title  to  said  land. 
8.  Same— Pasties. 

In  an  action  to  quiet  title  under  the  above  statute,  all  persons  setting  up  claim  to 
the  land  may  be  loined  in  the  suit  as  defendants,  although  each  claims  a  separate 
parcel  of  the  land,  under  a  distinct  right. 

Appeal  from  circuit  court,  Menifee  county. 

Wm.  Lindsay  and  S.  F.  J,  Trabue,  for  appellants.  Peters  <&  Tyler,  H.  C. 
Lillys  and  T,  Tamer  &  Son,  for  appellees. 

Bennett,  J.  The  appellants'  petition  contains  three  paragraphs;  the  first 
against  William  Gray,  the  second  against  the  appellees,  and  the  third  against 
John  M.  Clayton.  The  allegations  of  the  petition,  which  are  common  to  all 
of  the  paragraphs,  are  that  on  the  fourth  day  of  January,  1796,  the  common- 
wealth of  Virginia  granted  to  Dean  Timmons  22,000  acres  of  land  which  lie 
in  Menifee  and  Wolfe  counties,  this  state;  and  that  Thomas  Duckham,  on 
the  ninth  day  of  June,  1843,  he  being  the  owner  thereof,  sold  said  survey  of 
land  to  £dward  Kincaid,  the  appellants'  ancestor,  and  Samuel  Plummer,  ex- 
cept the  tracts  previously  sold  by  Thomas  Duckham  to  Powell  liose,  James 
Cox,  and  J.  P.  McGtowan;  that  on  the  fourth  day  of  October,  1846,  Samuel 
Plummer  sold  his  undivided  interest  in  said  land  to  Edward  Kincaid,  who 
thereby  became  the  owner  of  the  whole,  and  held  and  owned  said  land  at  the 
time  of  his  death,  except  the  tracts  which  he  had  previously  sold  to  Dr.  Will- 
iam Congleton,  Spencer,  and  John and  George  Centers;  that  the  ap- 
pellants, as  the  children  and  grandchildren  of  Edward  Kincaid,  he  having 
died  intestate,  inherited  said  land  from  him,  and  that  they  own  and  are  in  the 
actual  possession  of  the  same,  except  said  parcels  sold  byEdwatdJSlincaidaiid 
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the  tracts  sold  by  Duckbam  to  Powell  Bose,  James  Cox,  and  J.  P.  McGowaa. 

The  first  paragraph  of  the  petition  alleges  that  WJlliam  Gray  holds  a  deed 
to  500  acres  of  said  land;  that  the  deed  purports,  on  its  face,  to  have  been  ex- 
ecuted by  Thomas  Duckham  as  the  attorney  in  fact  of  Edward  Kincaid,  but 
that  said  Duckham  had  no  autliority  from  Edward  Kincaid  to  make  said  con- 
veyance; and  that  the  said  deed  is  void,  but  nevertheless  cast  a  cloud  upon 
their  title,  which  the  appellants  ask  the  chancellor  to  remove,  by  declaring 
said  deed  to  be  void,  etc. 

The  second  paragraph  alleges  that  the  appellees  "are  setting  up  some  sort 
of  claim  to  some  part  of,  or  interest  in,  the  said  balance  of  the  said  22,000 
acre  tract,  under  some  contract  made  with  Thomas  Duckham,  the  vendor  of 
Edward  Kincaid.  Appellants  also  allege  that  they  do  not  know  the  exact 
nature  of  the  appellees'  claim,  but  do  know  that  they  are  giving  out  in  speeches 
that  they  own,  and  have  the  right  to  hold,  possess,  and  sell,  portions  of  said 
plaintiffs*  lands,  the  minerals  under  and  timber  upon  certain  other  parts  of 
said  survey  of  22,000  acres,  which  minerals  and  timber  belong  to  these  plain- 
tiffs.'' It  u)  also  alleged  that  the  claim  of  the  appellees,  although  groundless, 
impairs  the  value  of  the  appellants*  land,  and  casts  a  cloud  upon  their  title. 
The  chancellor  is  asked  to  compel  appellees  to  exhibit  any  title  they  may  have 
to  said  land,  or  to  the  minerals  and  timber  under  and  upon  any  land,  lying 
within  the  said  22,000  acre  survey;  and  that  the  appellants*  title  be  quieted, 
etc. 

The  third  paragraph  alleges  that  John  W.  Clayton  "asserts  that  he  holds 
title  to  some  portion  of  the  said  balance  of  the  22,000  acre  survey,  as  the  re- 
mote vendee  of  Thomas  Duckham,  and  gives  out  publicly  that  he  can  sell 
and  pass  a  good  title  to  purchasers,  and  that  these  plaintiffs  have  not  a  good 
title;"  whereby  he  greatly  impairs  the  vendible  value  of  their  estate.  They 
also  allege  that  the  claim  of  Clayton  is  groundless.  They  ask  that  he  be  re- 
quired to  exhibit  his  claim  of  title,  and  that  their  title  be  quieted,  etc. 

Upon  motion  of  the  appellees,  the  lower  court  required  the  appellants  to 
elect  to  proceed  on  the  first  paragraph  or  second  and  third  paragraphs.  The 
appellants,  excepting  to  the  ruling  of  the  court,  elected,  under  protest,  to  pro- 
ceed on  the  second  and  third  paragraphs.  Thereafter  the  appellants  amended 
the  second  paragraph  of  their  petition.  The  appellees  then  entered  a  general 
and  special  demurrer  to  the  second  paragraph  of  the  appellants*  petition  as 
amended,  both  of  which  were  sustained  by  the  lower  court,  and,  the  appellants 
electing  to  stand  by  their  pleadings,  the  second  paragraph  was  dismissed. 
Thej  have  appealed  to  this  court. 

The  amended  petition  sets  out  a  more  specific  description  of  the  land  claimed 
by  the  appellants.  It  also  exhibits  two  deeds  of  conveyance  from  Thomas 
Duckham  to  James  P.  McGrowan;  the  first  dated  the  second  day  of  February, 
1842,  and  the  second  dated  the  twenty-first  of  November,  1842.  The  first 
deed  conveys  a  certain  boundary  within  the  22,000  acre  survey,  but  "reserves" 
to  the  grantor  "all  minerals  and  mines  in  the  bowels  of  the  boundary"  con- 
veyed, "and  one-half  of  the  timber  included  in  said  boundary,"  "and  a  mill- 
site  on  Grady  creek.*'  The  second  deed  conveys  a  certain  other  boundary  of 
land  within  said  22,000  acre  survey,  but  reserves  to  the  grantor  "one-half  of 
all  the  mines  and  minerals  in  the  bowels  of  the  earth"  within  said  boundaiy, 
and  "one-half  of  the  timber  thereon,  except  on  the  south  side  of  the  river." 
On  that  side  he  reserves  all  of  the  timber  except  that  which  is  on  "Swift 
Camp."  It  is  alleged  in  the  appellants*  amended  petition  that  the  minerals 
and  timber  claimed  in  their  original  petition  are  the  minerals  and  timber  re- 
served in  these  two  deeds.  The  special  demurrer  raises  the  question  of  the 
appellants'  right  to  these  minerals  and  timber.  We  will  dispose  of  that  ques- 
tion first. 

The  appellants'  contention  is  that  they  are  entitled  to  the  minerals  and  tim- 
ber reserved  by  Duckham  in  said  conveyances,  by  virtue  of  his  deed  to  Ed- 
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ward  Kincaid  and  Samuel  Plummer,  dated  the  ninth  of  June,  1843,  which 
conveyed  to  them  all  of  the  22,000  acre  survey  of  land,  only  deducting  there* 
from  what  Duckham  had  sold  and  made  deeds  to  prior  to  that  date;  io  other 
words,  that  Duckham's  reservations  in  said  deeds,  being  a  landed  estate  of 
inheritance  in  himself,  were  included  in  his  conveyance  of  the  entire  22.000 
acre  survey,  which  conveyance  to  Edward  Kincaid  and  Samuel  Plummer  only 
excepted  the  surface  conveyances  previously  made  by  him.  An  estate  in  fee 
in  land  carries  with  it  all  metals  and  minerals  thereunder,  unless  the  metals 
and  minerals  are  excepted  in  the  conveyance,  or  "have  before  been  severed 
in  ownership,  and  the  right  thereto  vested  in  some  other  person.  *'  The  surface 
and  the  metals  and  minerals  may  be  a  distinct  property  from  each  other  by 
separate  conveyances  from  individuals.    See  Bing.  Keal  Prop.  288. 

Minerals  in  place  are  land.  They  are  subject  to  conveyance.  The  surface 
right  may  be  in  one  man,  and  the  mineral  right  in  another.  Both,  in  such  a 
case,  are  land-owners ;  tbey  own  separate  and  distinct  corporeal  hereditaments. 
See  Caldwell  v.  Bidtofi^  31  Pa.  St.  475.  The  owner  of  land  may  convey  a 
surface  estate  in  fee  in  it,  and  reserve  to  himself  an  estate  in  fee  in  the  min- 
erals, or  any  particular  species  of  them ;  in  which  case  the  vendee  holds  a  dis* 
tinct  and  separate  estate  in  the  surface  or  soil,  and  the  vendor  holds  a  distinct 
and  separate  estate  in  the  minerals.  By  this  severance  each  estate  is  subject 
to  the  laws  of  descent,  of  devise,  or  conveyance.  See  Adama  v.  Briggs  Iron 
Co,,  7  Gush.  361.  Also,  by  the  severance,  each  estate  is  as  distinct  property 
in  the  respective  owners  as  is  the  property  in  a  two-story  house  where  the  title 
to  the  lower  story  is  in  one  person,  and  the  title  to  the  upper  story  is  in  another 
person.  An  action  of  ejectment  will  lie  in  behalf  of  the  owner  of  the  surface 
to  recover  it;  also  an  action  will  lie  on  behalf  of  the  ovmer  of  the  mineral  es* 
tate  to  recover  it;  also  the  right  of  either  owner  may  be  barred  by  the  statute 
of  limitations. 

Now,  then,  Duckham  sold  to  McGowan  two  parcels  of  land  out  of  a  larger 
lx)undary  which  he  owned.  These  two  parcels  of  land  were  each  designated 
and  set  apart  by  metes  and  bounds,  thereby  becoming  separate  and  distinct 
tracts  of  land,  not  only  from  each  other  but  from  Duckham's  remaining  por- 
tion of  the  survey.  The  title  to  the  surface  or  soil,  however,  was  only  con- 
veyed to  McQowan  in  each  of  these  boundaries,  together  with  such  portions 
of  the  minerals  and  timber  as  atK>ve  set  forth.  Duckham  retained  his  title  to 
the  other  minerals  and  timber;  also  a  mill-site  on  one  of  the  tracts.  The  in- 
terest that  he  retained  was  a  separate  and  distinct  interest  in  the  two  bounda- 
ries; which  interest,  by  the  said  conveyances  by  metes  and  bounds,  became 
separate  and  distinct  from  the  remaining  portion  of  the  survey.  Indeed,  it 
not  only  became  a  distinct  interest  from  the  remaining  portion  of  the  survey, 
but  a  distinct  and  separate  estate  from  the  surface  estate  which  was  conveyed 
to  McGowan.  So  Duckham  owned,  after  these  two  conveyances,  an  absolute 
estate  in  all  of  the  remaining  portion  of  the  22,000  acre  survey,  and  also  owned 
a  distinct  estate  in  the  other  two  parcels,  consisting  of  minerals,  timber,  and 
a  mill-site.  He  sold  to  Edward  Kincaid  and  SamuelPlummer  the  remaining 
survey,  which  he  called,  in  the  deed  of  conveyance,  land.  Of  course  this,  by 
operation  of  law,  passed  title,  within  that  boundary,  to  the  vendees,  to  the 
center  of  tlie  earth,  and  included  the  minerals  therein.  In  that  deed  he  ex- 
pressly deducted  the  parcels  of  land  theretofore  conveyed.  In  these  parcels  he 
owned  a  mineral  and  timber  interest  and  a  mill-site.  These  parcels  were  sep- 
arate parcels  from  the  portions  sold  to  Kincaid  and  Plummer;  also  Duckham's 
interest  therein  was  separate  from  said  portion. 

Now,  it  seems  to  us  clear  that  the  deed  from  Duckham  to  Kincaid  and 
Plummer  did  not  embrace  the  separate  and  distinct  mineral  and  timber  inter- 
est and  mill-site  that  Duckham  owned  in  these  two  tracts  of  land  which  had 
been  previously  separated  from  the  portion  of  the  survey  sokl  to  Kincaid  and 
Plummer.    Bainbridge,  on  the  Law.of  Mines  and  Minerals,  (American  £d. 
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Bide  page  129,)  says:  "When  the  mines  form  part  of  the  general  inheritance, 
they  will  of  course  be  transferred  along  with  the  lands,  wit))Out  being  ex- 
pressly mentioned  in  the  conveyance;  but,  when  they  form  a  distinct  posses- 
sion or  inheritance,  a  distinct  title  to  them  must  also  be  established."  "In 
the  latter  situation  the  mines  will  still,  of  course,  retain  the  qualities  of  real 
estate,  and  will  be  transferred  by  conveyances  applicable  to  the  particular  dis- 
position of  them  intended  to  be  made."  So  it  seems  that  the  mineral  and 
timber  interest  and  mill-site  reserved  by  Duckham  in  these  two  tracts  of  land, 
being  a  distinct  interest  from  the  surface  right  conveyed,  and  also  being  sep- 
arated from  the  balance  of  the  22,000  acre  survey  by  designated  boundaries, 
it  would  require  apt  words  to  convey  these  interests.  To  illustrate:  Sup- 
pose the  mill-site  reserved  had  had  upon  it  a  fine  flouring-mill,  or  there  had 
been  a  valuable  stone  quarry  (which  is  a  mineral  interest)  opened  on  the 
land,  or  a  fine  lead  di-  silver  seam  on  it,  worth  thousands  of  dollars;  would  it 
be  contended  that  the  conveyance  of  the  adjoining  portion  of  the  survey  (we 
say  adjoining  because  the  two  tracts  had  become  separated  from  it  by  metes 
and  bounds)  would  include  these  interests?  Surely  not.  The  unhesitating 
answer  would  be  that  these  were  distinct  and  separate  interests,  which  could 
only  be  conveyed  by  apt  words.  We  think,  therefore,  that  the  lower  court 
did  right  in  sustaining  the  special  demurrer  to  the  second  paragraph  of  the 
petition. 

The  next  question  is,  was  the  general  demurrer  rightfully  sustained?  It 
is  distinctly  alleged  in  the  petition  that  the  appellants  have  the  legal  title  to 
all  of  the  balance  of  the  22,000  acre  survey  after  deducting  the  parcels  pre- 
viously sold  by  Duckham,  and  the  parcels  sold  by  Edward  Kincaid  after  his 
purchase;  and  that  they  are  in  the  actual  possession  of  said  balance,  less  about 
1,000  acres  occupied  by  squatters.  It  is  also  alleged,  in  substance,  in  the  first 
paragraph,  that  Gray  claims  title  to  500  acres  of  this  balance,  under  a  deed 
which  is  void.  It  is  alleged  in  the  second  paragraph  that  the  appellees  claim 
some  of  this  balance  by  some  kind  of  title  derived  from  Thomas  Duckham, 
etc.  It  is  also  alleged  that  Clayton  claims  a  part  of  said  land  by  some  kind  of 
title  derived  from  Duckham,  etc. 

By  an  act  of  the  legislature  approved  March  9,  1854,  it  is  provided  "that 
hereafter  it  shall  and  may  be  lawful  for  any  person  having  both  the  legal  title 
and  possession  of  lands,  to  institute  and  prosecute  suit,  by  petition  in  eqinty, 
in  the  circuit  court  of  the  county  where  the  lands  or  some  pari  thereof  may 
lie,  against  any  other  person  setting  up  claim  thereto;  and  if  the  plaintiff 
shall  be  able  to  establish,  and  does  establish,  his  title  to  said  land,  the  defend- 
ant shall  be  by  the  court  ordered  and  decreed  to  release  his  claim  thereto, " 
etc.  This  act  was  not  repealed  by  the  general  statutes,  and  is  now  in  full 
force. 

Pomeroy,  in  his  work  on  Remedies  and  Bemedial  Rights,  (section  369,)  says: 
'*The  very  object  of  the  proceeding  [action  to  quiet  title]  assumes  that  there' 
are  other  claimants  adverse  to  the  plaintiff,  setting  up  titles  and  interests  in 
the  land,  or  other  subject-matter  hostile  to  his.  Of  course,  all  these  adverse 
claimants  are  proper  parties  defendant,  and,  if  the  decree  is  to  accomplish  its 
full  effect  of  putting  all  litigation  to  rest,  they  are  necessary  defendants." 
He  further  says,  on  the  same  page,  that  ''this  action  has  been  greatly  ex- 
tended by  statute,  especially  in  the  western  states,  and  is  there  an  ordinary 
means  of  trying  a  disputed  title  between  two  opposite  claimants.  The  gen- 
eral scope  of  these  statutes  is  as  follows:  The  plaintiff  must  be  in  possession, 
claiming  an  estate  in  the  lands;  the  adverse  claimant  or  claimants  must  be 
out  of  possession,  and  must  assert  a  hostile  title  or  interest.  In  this  condi- 
tion the  possessor  of  the  land,  without  waiting  for  any  proceeding,  legal  or 
equitable,  to  be  instituted  against  him,  may  take  the  initiation,  and  by  com- 
mencing an  equitable  action  may  compel  his  adversaries  to  come  into  court, 
assert  their  titles,  and  have  the  controversy  put  to  rest  in  a  single  judgment. 
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It  is  plain,  tlierefore,  that  this  statutory  suit  is  the  converse  of  the  legal  action 
of  ejectment. " 

So  it  is  clear  that  by  the  act  of  the  legislature  of  the  ninth  of  March,  1854, 
any  person  having  the  Jeg^  title  and  possession  of  land  may  bring  an  action 
in  equity,  in  the  circuit  court  of  the  county  where  the  land  or  some  part  of 
it  may  lie,  against  any  person  setting  up  claim  thereto,  for  the  purpose  of 
establishing  and  quieting  his  title  to  said  land.  But  for  this  remedy,  what 
remedy  would  the  owner  of  the  legal  title  and  possessor  of  the  land  have? 
He  cannot  bring  an  action  of  ejectment,  because  he  has  the  possession  of 
the  land.  The  diverse  claim,  however  worthless  it  may  be,  clouds  his  title, 
and  may  be  used  injuriously  to  embarrass  and  belittle  it,  and  to  greatly  de- 
preciate its  mai'ket  value;  for  prudent  persons  would  neither  buy  the  prop- 
erty at  a  fair  value  while  thus  affected,  nor  loan  money  upon  its  security, 
although  assured  by  the  best  lawyers  that  the  adverse  <daim  was  worthless. 
The  object  of  the  statute  was  therefore  to  provide  a  certain  remedy  notwith- 
standing the  fact  that  equity,  independently  of  the  statute,  affords  substantially 
the  same  remedy.  The  suit  authorized  by  the  statute  of  the  ninth  of  Marcli, 
1854,  is  the  converse  of  the  legal  action  of  ejectment,  (Pomeroy,  supra;) 
and  this  court  in  WooJfolk  v.  Auhby,  2  Mete.  (Ky.)  288.  having  decided  that 
an  action  of  ejectment  will  lie  against  as  many  persons  as  hold  an  adverse 
possession  of  the  land,  although  each  one  holds  the  possession  of  a  distinct 
parcel  from  the  other,  and  by  a  distinct  claim  of  right,  it  follows  that  under 
the  statute,  supra,  in  an  action  to  quiet  the  title  to  land,  idl  persons  setting 
up  claim  thereto,  whether  each  claims  a  separate  parcel  of  the  land  or  by  dis- 
tinct right,  may  be  joined  in  the  suit  as  defentlants.  Also,  it  seems  clear 
that  in  an  equitable  action  to  quiet  the  title  to  land,  independently  of  statutory 
authority,  all  of  the  adverse  claimants,  whether  by  independent  titles  or  not, 
may  be  joined  as  defendants.  Indeed,  as  the  object  to  be  accomplished  is  the 
putting  of  all  litigation*  about  the  title  to  rest,  it  is  not  only  desirable,  but 
proper,  to  make  all  adverse  claimants  defendants.    See  Pomeroy,  supra. 

In  the  case  of  8eott  v.  Means,  80  Ky.  460,  the  petition  did  not  disclose  that 
there  was  a  controversy  between  the  parties  as  to  the  location  of  the  bound- 
ary. It  simply  alleged  that  the  defendants  had  trespassed  upon  plaintiffs' 
lands  and  slandered  their  title.  For  trespass  upon  land,  or  the  slander  of 
title,  an  action  at  law  for  compensatory  damages  is  ordinarily  an  adequate 
remedy;  therefore  the  court  held,  in  that  case,  that  an  action  in  equity  to 
quiet  title,  and  settle  the  question  as  to  the  alleged  trespass,  would  not  lie; 
also  that,  as  the  plaintiffs^  right  to  the  possession  of  the  land  in  dispute  could 
be  settled  by  an  action  at  law,  such  action  at  law  should  have  preceded  an 
action  in  the  nature  of  a  bill  of  peace. 

The  other  cases  relied  on  by  appellees  involve  the  same  principle.  Those 
cases  are  unlike  this.  Here  the  appellants,  as  alleged  by  them,  are  the  legal 
owners  of  the  land,  and  have  the  actual  possession  of  It.  The  appellees  are 
not  complained  of  as  trespassers  or  slanderers  of  the  title,  but  as  adverse 
claimants  of  title,  which  beclouds  the  appellants'  title,  and  injures  the  market 
value  of  their  land.  For  this  wrong  there  is  no  redress  except  by  an  action 
in  equity  to  quiet  title.  We  think  that  the  lower  court  erred  in  sustaining 
the  general  demurrer  to  the  second  paragraph  of  the  petition,  and  in  ruling 
the  appellants  to  elect. 

For  these  reasons  the  judgment  of  the  lower  court  is  reversed,  and  the  case 
is  remanded,  with  directions  for  further  proceedings  consistent  with  this 
opinion. 

Holt,  J.,  not  sitting. 

Digitized  by  CjOOQlC 
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Keller  and  others  d.  Stanley  and  others. 
{Court  of  Appeals  of  Kentucky,    June  7,  1887.) 

1.  QuiBTina  TiTLB— l^ITLS  UNDER  WiLL— ImPKACUMENT. 

Where,  in  an  action  to  ^uiet  title,  it  anpears  that  the  ultimate  source  of  defend- 
ant'B  title,  as  of  plaintifTs,  is  a  certain  will,  defendant  is  in  no  position  to  question  its 
Talidity,  or  that  it  was,  in  due  form  of  law,  probated  and  admitted  to  record  in  the 
state  wnere  the  land  lies. 

2.  Bax»--Pubohabb  Lis  Pendens. 

A.,  concealing  fironi  the  court  the  fact  that  he  was  the  owner  of  a  life-estate  in 
certain  land,  and  therefore  liable  for  taxes  a^d  paving  assessments,  instituted  a 
proceeding  to  enforce  a  pretended  lien  on  the  land,  based,  as  be  alleged,  on  payments 
of  such  taxes,  etc.,  made  at  the  request  of  the  owner  of  the  life-estate,  and  in  behalf 
of  herself  and  her  children,  the  remainder-men.  In  this  proceeding  a  sale  of  the 
entire  estate  was  ordered,  and  A.  became  the  purchaser.  Within  the  time  limited 
by  law  the  remainder-men  duly  instituted  the  statutory  proceeding  to  retry  the 
case,  and  obtained  a  judgment  setting  aside  the  judgment  obtained  by  A.,  and  the 
sale  made  thereunder.  After  the  inception,  and  before  the  teniiination,  of  this 
proceeding  of  the  remainder-men,  A.  conveyed  the  land  to  B.,  and  B.  conveyed  it 
to  0.  HtldL,  that  the  remainder-men  could  maintain  a  suit  against  C.  to  quiet  their 
title. 
8.  Limitation  of  Actions— Quieting  Title— Suit  by  ^maindbb-Men. 

The  statute  of  limitations  has  no  application  to  a  suit  brought  by  remainder-men 
to  quiet  their  title  as  against  one  who,  owning  the  life-estate  only,  claims  tlie  fee. 

Appeal  from  Louisyille  law  and  equity  court. 

Lewis,  J.  By  will,  executed  and  admitted  to  record  In  the  state  of  Mis- 
sissippi in  1843,  and  subsequently  recorded  also  in  the  clerk's  office  of  the 
Jefferson  county  court,  William  Cotton  devised  to  Mary  Bryant  for  life,  and 
at  her  death  to  her  children,  the  lot  of  land  in  coAtroversy,  situated  in  the 
city  of  Louisville.  April  10,  1847,  Mary  Bryaut,  her  husband  uniting  with 
her  in  the  deed,  conveyed  her  interest  in  the  lot  to  Henning,  who  in  Novem- 
ber, 1847,  conveyed  the  same  to  Delph;  and  March  10,  1856,  the  latter  con- 
veyed the  same  interest  to  Michael  Fillion,  there  being  the  following  recital 
in  the  deed  made  to  him:  "The  estate  hereby  conveyed  being  an  estate  for 
life  of  Mary  Bryant,  and  no  more,  (see  Will-Book  No.  3,  p.  357,  Cotton  to 
Bryant;  and  Deed-Book  68,  Bryant  and  wife  to  Henning;  and  Book  69, 
Henning  to  Delph.)"  February,  1863,  Fillion  instituted  an  action  in  the 
Louisville  chancery  court  against  the  unknown  children  of  Mary  Bryant  and 
Charles  Bryant,  her  husband,  asking  judgment  for  a  debt  set  up  by  him 
against  them,  and  for  the  enforcement  of  an  alleged  lien  on  the  lot  to  satisfy 
it.  In  bis  petition  he  stated  the  lot  in  question  had  been  devised  by  William 
Cotton  in  the  manner  mentioned;  that  he  had  paid  for  Mary  Bryant  and  her 
children,  at  her  request,  $ ,  state  and  city  taxes  thereon,  and  for  curb- 
ing and  paving  in  front  of  it,  whereby  a  lien  was  created:  but  concealed 
from  the  court  the  fact  he  was  the  owner  of  the  life-estate  therein,  and  his 
own  consequent  liability  for  the  taxes  and  assessments.  Upon  the  ground 
the  defendants  were  then  non-residents  .f  the  state,  and  could  not  be  sum- 
moned to  answer,  an  attachment  was  issued  and  levied  upon  the  lot,  and 
June  26,  1863,  Judgment  was  rendered  in  that  action  for  the  sale  of  the 
whole  estate  therein,  as  well  the  interest  of  the  plaintiff  himself,  though  not 
so  recited,  as  of  the  children  of  Mary  Bryant,  in  order  to  satisfy  his  alleged 
debt  and  costs  of  the  action.  And  the  sale  having,  in  pursuance  of  that 
judgment,  been  made,  was,  October  16,  1863,  confirmed,  and  the  commis- 
sioner's deed  directed  to  be  made  to  the  plaintiff,  who  was  the  purchaser. 
Bat  it  appears  by  the  record  of  that  case  that  April  17,  1864,  there  was 
the  following  proceeding:  "C^uiie  the  defendants,  Charles  and  Mary  Bryant, 
Mary  B.,  Sarah  A.,  and  John  W.  Bryant,  by  counsel,  and  filed  their  answer 
herein,  with  notice  executed  on  the  plaintiff,  and  said  defendants  moved  the 
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'  court  to  retry  this  case."    It  further  appears  that  April  20,  1864,  the  defend- 
ants executed  and  filed  the  bond  for  costs  required  in  such  cases. 

With  the  answer  mentioned  they  filed  written  evidence  of  title,  and  the 
several  conveyances  by  which  the  plaintiff  had  become,  or  was  in  1856,  before 
the  taxes  and  assessments  mentioned  in  the  petition  accrued,  the  owner  of  a 
life-estate  in  the  lot.  Tliey  denied  in  the  answer  they  were  liable  aa  owners 
of  the  interest  in  jemainder  for  such  taxes  and  assessments,  or  that  the  plain- 
tiff was  requested  by  Mary  Bryant  to  pay  taxes  therefor,  and  prayed  for  judg- 
ment in  their  favor,  and  all  proper  relief.  April  22, 1870,  final  judgment  was 
rendered  in  that  action,  setting  aside  the  judgment  of  1863,  and  the  sale  made 
thereunder,  and  dismissing  the  petition  of  the  plaintiff  Fillion.  This  action 
was  instituted  August  22, 1883,  by  M»ry  Stanley  and  others,  children  of  Mary 
Bryant,  and  devisees  of  the  will  of  William  Cotton,  against  I.  H.  Keller  and 
wife  and  L.  Y .  Keller.  In  their  petition;  the  plaintiffs,  after  reciting  the  his-  . 
tory  of  their  title  to  the  lot,  and  of  the  action  of  Michael  Fillion  against  them, 
allege  that  the  judgment  rendered  in  that  action  in  1863  was  fraudulently  ob- 
tained by  him;  that  July  18,  1864,  he  attempted  to  convey  the  entire  estate 
in  the  lot  to  one  Bensinger,  and  the  latter,  September  25,  1864,  attempted  to 
convey  the  same  to  L.  Y.  Keller,  who  with  her  husband  claims  she  is  the 
owner  in  fee  thereof,  and  holds  the  lot  adversely  to  the  plaintiffs,  whereby 
there  exists  a  cloud  upon  their  title,  and  the  market  value  of  their  estate  in 
the  lot  is  impaired.  The  relief  prayed  for  in  the  petition  is  that  the  deed 
from  Fillion  to  Bensinger,  and  the  one  from  him  to  the  defendant  L.  Y.  Kel- 
ler, be  set  aside  and  held  for  naught  so  far  as  either  of  them  purport  to  con- 
vey an  estate  in  the  lot  greater  than  for  the  life  of  Mary  Bryant;  that  the 
plaintiffs  be  adjudged  the  owners  thereof,  subject  only  to  such  life-estate,  and 
that  their  title  be  quieted.  And  the  final  judgment  of  the  lower  court  was  that 
the  plaintiffs  are  the  owhers  of  the  remainder  in  fee  of  the  lot;  that  the  deeds 
meritloned  operated  to  invest  the  defendant  L.  Y.  Keller  with  only  such  life- 
estate,  and  that  the  judgment  of  1863  in  favor  of  Michael  Fillion,  and  sale  un- 
der it,  are  void,  and  divested  the  plaintiffs  of  no  interest.  Keller  and  wife  hav- 
ing appealed  from  that  judgment,  we  will  now  consider  the  several  grounds 
relied  on  for  reversal. 

1.  As  appellant  claims  under  the  will  of  William  Cotton,  it  does  not  seem 
to  us  she  is  in  a  position  to  call  in  question  its  validity,  or  deny  that  it  has 
been  in  due  form  of  law  probated  and  admitted  to  record  in  this  state. 

2.  Nor  can  she  defeat  the  action  upon  the  ground  the  lot  in  controversy  is 
not  sufllciently  identified ;  for  not  only  is  it  described  In  the  deed  from  Delph 
to  Fillion,  but  also  in  the  action  the  latter  ia^tituted  against  the  present  ap- 
pellees. 

3.  We  do  not  deem  it  necessary  to  determine  whether  the  judgment  of  1863 
was  fraudulently  obtained  by  Fillion,  the  plaintiff  in  that  action,  nor  whether 
the  court  had  jurisdiction  to  render  it;  for  both  these  questions  were  finally 
and  effectually  disi)Osed  of  by  the  judgment  rendered  in  1870  upon  the  retrial 
of  the  action.  And  the  first  of  the  two  principal  questions  arising  on  this  ap- 
peal is  what  effect  that  judgment  had  upon  the  claim  of  the  appellants.  By 
section  445  of  the  former,  substantially  the  same  as  section  414  of  the  present. 
Civil  Code,  it  is  provided  that  "where  a  judgment  has  been  rendered  against 
a  defendant  or  defendants  constructively  summoned,  and  who  did  not  appear, 
such  defendants,  or  any  one  or  more  of  them,  may,  at  any  time  within  five 
years  after  the  rendition  of  the  judgment,  appear  in  court,  and  move  to  have 
the  action  retried;  and.  security  for  the  costs  being  given,  they  shall  be  ad- 
mitted to  make  defense,  and  thereupon  the  action  shall  be  retried,  as  to  such 
defendants,  as  if  there  had  been  no  judgment,  and  upon  the  new  trial  the  court 
may  confirm  the  former  judgment,  or  may  modify  or  set  it  asi^e;  may  order 
the  plaintiff  to  restore  any  property  of  the  defendant  obtained  by  the  plaintiff 
under  it,  and  yet  remaining  in  his  possession."    Section  448,  conesponding 
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to  section  417  of  the  present  Code,  is  as  follows:  "The  title  of  the  purchaser 
in  good  faith  to  any  property  sold  under  an  attachment  or  judgment  shall  not 
be  affected  by  the  new  trial  permitted  by  section  445,  except  the  title  of  prop- 
erty obtained  by  the  plaintiff,  and  not  bought  of  him  in  good  faith  by  others." 

As  the  defendants  in  the  action  instituted  by  Fillion,  being  only  construct- 
ively summoned,  did  appear  in  court  witliin  five  jears  after  the  rendition  of 
Judgment  for  sale  of  the  lot,  moved  to  have  the  action  retried,  and  gave  bond  for 
costs,  it  is  obvious  that  Fillion,  if  he  had  not  previously  sold  U)  Bensinger, 
would  have  been  divested,  by  the  judgment  of  1870,  of  whatever  title  or  in- 
terest he  acquired  under  the  judgment  of  1863.  But  the  effect  of  the  judg- 
ment of  1870  upon  the  title  of  appellant  L.  V.  Keller  depends  upon  whether 
Bensinger  bought  (d  Fillion  in  '*good  faith,"  by  which  term,  as  judicially  in- 
terpreted, is  meant%  purchase  made,  not  merely  for  consideration,  but  also 
without  notice  to  the  purchaser  of  an  adverse  claim  to  the  property  by  others; 
for,  as  said  by  this  court  in  Hardin  v.  Harringtont  11  Bush,  867,  quoting 
TiOrd  Hardwickr,  'Hhe  taking  of  an  estate  after  notice  of  a  prior  right  makes 
one  A  mala  flde  purchaser;"  and,  as  held  in  the  same  case,  constructive  as 
well  as  actual  notice  will  affect  a  purchaser.  Hence  a  purchaser  pendente  lite 
is  always  treated  as  one  with  notice.  Otmngs  v.  Myers,  3  Bibb,  278.  In 
Hatjoes  v.  Orr,  10  Bush,  431,  it  was  said:  "It  is  a  well-settled  rule  of  law  that 
a  party  purchasing  propexly  which  is  the  subject  of  litigation  takes  it  subject 
to  the  judgment  that  may  be  rendered  in  the  case.  This  rule  is  one  of  neces- 
sity, for  otherwise  a  party  might  be  defeated  in  the  pursuit  of  his  legal  rights 
by  repeated  alienations  by  the  person  in  wrongful  possession  of  the  property 
sued  for.  But,  in  order  to  bind  the  purchaser  by  a  judgment  rendered  in  the 
case  to  which  he  was  not  a  party,  a  judgment  must  be  the  result  of  litigation 
pending  at  the  time  of  the  purchase,  and  not  of  a  new  litigation  commenced 
afterwards." 

The  simple  inquiry,  then,  is  whether,  at  the  time  Bensinger  bought  the  lot 
from  Fillion,  it  was  the  subject  of  litigation  pending  between  the  latter  and 
appellees.  If  so,  both  he  and  appellant  L.  V.  Keller  are  bound  by  the  judg- 
ment of  1870,  though  neither  of  them  was  a  party  to  the  litigation;  for,  if  the 
purchase  by  Bensinger  was  made  pending  the  litigation,  that  by  appellant, 
being  subsequent,  was  also.  The  record  in  the  case  of  Fillion  against  the  ap- 
pellees shows  that  everything  required  by  section  445  to  be  done  by  defend- 
ants constructively  summoned  in  order  to  have  the  action  against  them  retried, 
was  done  by  appellees  in  April,  1864,  and  thereafter,  until  the  judgment 
of  1870  was  rendered,  the  litigation,  for  every  purpose  contemplated  by  the 
Code,  was  pending  between  the  parties  to  the  action.  It  is  true,  there  is  in 
the  reoord  before  us  what  purports  to  be  a  notice  to  the  plaintiff  by  the  de- 
fendants in  that  action,  executed  April  14,  1868,  that  they  would,  on  next 
motion-day,  move  to  have  the  action  retried;  but  in  the  proceedings  of  April 
17,  1864,  before  mentioned,  it  is  recited  that  the  defendants  then  filed  their 
answer,  with  notice  executed  on  the  plaintiff,  and  moved  for  a  retrial  of  the 
action,  and  three  days  thereafter  executed  bond  for  costs.  The  subsequent 
notice,  therefore,  even  if  given,  was  not  necessary,  nor  does  it  prove  the  liti- 
gation was  not  already  pending.  The  formal  prayer  in  the  answer  to  set 
aside  the  judgment  of  1863,  and  sale  under  it,  and  to  restore  the  property  to 
the  defendants,  and  divest  the  plaintiff  of  the  title  thereto,  was  not  necessary 
in  order  to  put  the  lot  in  litigation;  for  when  it  appears  to  the  court,  upon  the 
retrial  of  such  an  action,  that  the  plaintiff  had  no  cause  of  action  against  the 
defendants,  the  judgment  restoring  the  property  to  the  defendants,  and  di- 
vesting the  plaintiff  of  the  title  thereto,  thus  wrongfully  acquired,  necessarily 
follows,  unless  bought  of  him  in  good  faith  by  others.  As,  therefore,  the 
purchase  by  Bensinger  was  not  made  until  July,  1864,  nor  that  by  appellant 
L.  y.  Keller  until  September,  1864,  we  think  they  must  be  regarded  as  pur- 
chasers pendente  lite,  and  consequently  the  judgment  of  1870  operated  to  di- 
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yest  the  latter  of  all  Interest  in  the  lot  in  dispute,  except  an  estate  for  the  life 
of  Alary  Bryant. 

4.  The  right  of  the  owner  of  the  fee  in  remainder  to  maintain  an  action 
during  the  tenancy  for  life,  and  against  the  life-tenant,  to  establish  his  claim 
to  the  land,  or  to  quiet  his  title,  was  recognized  by  this  court  in  Simmtma  t. 
MeKay,  5  Bush,  25,  and  is  not  denied  by  counsel  for  appellant;  but  it  is  con- 
tended that,  as  it  is  an  action  for  relief,  not  provided  for  in  chapter  71,  Gen. 
St.,  according  to  section  9,  ai't.  3,  it  can  only  be  commenced  within  10  years 
next  after  the  cause  of  action  accrued.  It  has  been  repeatedly  held  by  this 
court  that  limitation  does  not,  during  the  existence  of  the  particular  estate, 
run  in  favor  of  the  life-tenant  against  the  owner  of  the  estate  in  remainder; 
and,  this  being  so,  it  would  seem  that  an  action  to  quiet  his  title  might  be 
instituted  by  the  remainder-man  at  any  time  before  tm  termination  of  the 
particular  estate;  for  we  cannot  understand  how  a  right  to  establish  a  claim 
to  land,  or  to  quiet  title  to  land,  may  be  barred  by  limitation,  and  the  right 
to  recover  the  possession  exist  for  an  indefinite  period  afterwards.  In  our 
opinion,  the  statute  of  limitations  is  no  bar  to  this  action.   Judgment  affirmed. 


Short  «.  G(»iimonwbalth. 

{Omrt  of  Appealt  of  Kefduchy.    June  11, 1887.) 

1.  HoMiciDK— Srlf-Dbfense— Appbeheksion  of  Danger. 

An  instruction  on  a  murder  trial,  making  the  rij^bt  of  self-defense  dependent 
Ufton  whether  defendant  believed,  and  had  reasonable  grounds  to  believe,  that  he 
was  then  in  danger  of  death  or  great  bodily  harm  at  deceased's  hands,  is  proper. 

2.  Samb—Evioekob. 

The  accused  was  on  trial  for  the  murder  of  one  Carey  Jones.  A  witness  was  per- 
mitted, against  defendant's  objection,  to  testify  that  while  the  witness  was  in  a 
front  rooni|  and  the  accused  was,  with  deceased  and  several  other  persons,  in  a  back 
room,  Immediately  before  the  affray,  he  heard  some  one  say:  ''Carey,  you  know 
Doc.  shot  me  for  nothing."  The  reply  was :  "  Yes,  he  did."  That  the  first  speaker 
then  said :  '*  You  are  a  gentleman  ror  acknowledging  it,  but  yt>u  acted  *  *  *  ,*' 
applying  a  vile  epithet.  The  answer  was :  *'  I  did  not  do  anything,  and  I  will  cut 
your  guts  out."  Thai  toon  thereafter  the  deceased  and  the  accusedj  with  the  other  persons, 
passed  through  the  room  where  witness  was,  out  into  the  scene  of  the  crime.  Held,  that  said 
testimony  was  admissible,  though  the  witness  could  not,  while  in  the  front  room, 
see  any  of  the  parties,  nor  recognize  the  voices;  tliat  the  accused  was  sufficientljr 
connected  with  the  conversation  by  the  portion  of  the  testimony  in  italics. 

Appeal  from  circuit  court,  Mercer  county. 

P.  B,  Thompson,  8r,,  and  Ben  Lee  Hardin,  for  appellant.  P.  W.  Hardin, 
fbr  the  Commonwealth. 

Holt,  J.  The  testimony  in  this  case,  as  is  usual  in  those  of  this  char- 
acter, is  conflicting  as  to  who  began  the  difficulty,  which  ended  in  the  death 
of  Carey  Jones  at  the  hands  of  the  appellant,  John  Short.  The  jury,  how- 
ever, not  only  saw  and  heard  the  witnesses,  but  probably  knew  them;  and  it 
is  sufficient  to  say  that  there  is  evidence  to  support  the  conviction  for  man- 
slaughter. A  reversal  is  asked  upon  the  ground  that  the  court  misinstructed 
the  jury,  and  admitted  incompetent  testimony. 

The  complaint  is  made  that  the  right  of  the  accused  to  be  excused  for  the 
killing  was  made  to  depend  upon  whether  he  believed,  and  had  reasonable 
grounds  to  believe,  that  he  was  then  in  danger  of  death  or  great  bodily  harm 
at  the  hands  of  the  deceased;  and  it  is  urged  that  the  right  of  aelf-defense 
should  not  be  made  to  rest  upon  whether  the  impending  bodily  harm  is  great. 
The  objection  is  to  the  use  of  the  word  "great;"  and  it  is  said  that  the  words 
"bodily  harm"  should  be  used  in  an  instruction  without  the  adjective;  that 
no  more  is  required.  The  right  of  self-defense,  however,  is  based  upon  the 
law  of  nature,  and  arises  from  necessity.  This  being  so»  the  law,  out  of  a 
sacred  regard  for  human  life,  does  not  permit  it  to  be  imperiled^upon  slight 

gitized  by  V,: 


Ky.]  8H0BT  V,  COMMO^'WEALTH.  811 

occasion,  and  to  prevent  the  danger  of  some  slight  or  trifling  bodily  harm. 
Therefore  the  expression  "great  bodily  harm''  has  been  in  use  from  the 
earliest  period  of  the  law;  and  the  very  danger  now  urged  by  counsel,  to- wit, 
that  the  use  of  the  word  ** great"  is  misleading  to  the  jury,  would  arise  in 
case  of  its  non-use. 

The  killing  occurred  in  the  court-liouse  yard.  Shortly  before  it  took  place, 
the  deceased  and  the  accused,  together  with  at  least  three  other  persons,  were 
in  the  back  room  of  the  clerk's  office,  drinking  whisky.  A  witness,  who  at 
this  time  was  in  the  front  room,  was  permitted,  over  the  appellant's  objection, 
to  testify  that  he  heard  some  one  say:  "Carey,  you  know  Doc.  shot  me  for 
nothing."  The  reply  was:  "Yes,  he  did."  That  the  first  speaker  then  said: 
"You  are  a  gentleman  for  acknowledging  it,  but  you  acted  *  *  *,"  ap- 
plying a  vile  epithet.  The  answer  was:  "I  did  not  do  any  such  thing,  and  I 
will  cut  your  guts  out."  This  witness  says  that,  when  this  conversation  was 
taking  place,  he  could  not  see  any  of  the  parties,  nor  did  he  recognize  the 
voices,  but  that  the  deceased  and  the  accused  were,  with  the  other  parties, 
then  in  the  back  room,  and  soon  after  passed  through  the  room  where  he  was, 
out  into  the  court-house  yard;  Jones  going  first,  and  the  appellant,  together 
with  the  others  who  were  in  the  back  room,  soon  following. 

When  the  deceased  first  got  out  into  the  yard,  and  when  Short  was  not  pres- 
ent, he  asked  another  witness  for  a  knife,  and  was  told  that  he  was  drunk; 
and,  in  response  to  this,  he  said  that  "they  wanted  to  run  over  him  over 
there,"  pointing  to  the  clerk's  office.  This  evidence  was  not  allowed  to  go  to 
the  jury,  over  the  objection  of  the  accused.  Waiving  the  question  whether  it 
was  not  one  continued  quarrel  from  the  time  of  the  conversation  in  the  back 
room  of  the  clerk's  office,  where  it  evidently  began,  until  the  deceased  was 
stabbed,  and  whether,  in  view  of  the  situation  of  the  parties,  all  that  was  said 
during  that  time  could  not  properly  be  proven  as  a  part  of  the  transaction, 
yet  the  evidence  of  the  last-named  witness  was  more  favorable  than  prejudi- 
cial to  the  accused,  as  by  it  the  fact  was  brought  out  that  the  deceased  was,  at 
the  immediate  time  of  the  quarrel,  endeavoring  to  get  a  knife.  It  is  at  least 
questionable  whether  this  is  not  also  true  of  the  testimony  as  to  the  conver- 
sation in  the  clerk's  office.  The  threat,  "I  will  cut  your  guts  out,"  then 
made,  evidently  did  not  come  from  the  appellant,  but  from  the  person  ad- 
dressed as  "Carey;"  and,  when  considered  in  connection  with  the  fact  that 
the  deceased,  just  afterwards,  was  trying  to  borrow  a  knife,  it  seems  to  us 
that  the  evidence  favored  the  accused,  and  not  the  state.  It  was,  however^ 
competent  in  our  opinion. 

If  the  witness  had  not  only  failed  to  see  those  engaged  in  the  conversation,, 
or  to  recognize  them  by  their  voices,  but  had  also  been  unable  to  state  that 
the  accused  was  present,  or,  even  if  present,  to  testify  to  any  circumstance 
connecting  him  with  the  conversation,  or  showing  that  he  was  a  party  to  or 
approving  of  what  was  then  being  said,  and  of  the  quarrel  then  in  progress, 
then  the  evidence  would  not  have  been  competent.  The  witness  stated,  how- 
ever, that  both  the  accused  and  the  deceased  were  then  in  the  room  where 
the  conversation  was  occurring.  One  of  the  parties  engaged  in  it  was  ad- 
dressed as  "Carey,"  which  was  the  Christian  name  of  the  deceased;  and  the 
witness  says  that,  as  the  accused  passed  out  of  the  room  where  the  conversa- 
tion had  been  in  progress,  he  remarked,  "By  God  I  I  will  stand  by  you;"  thus  . 
showing  that  he  was  a  party  to  the  quarrel. 

Upon  this  state  of  the  case  we  think  the  testimony  was  admissible.  Judg- 
ment affli-med. 
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Daniels  v.  Commonwealth. 

{QmH  of  Appeals  of  Kentucky.    June  16,  1887.) 

BuROLART— Mill-House. 

On  a  trial  for  feloniously  breaking  into  a  mill-house  in  the  night-time,  wherein 
com,  flour,  and  meal  were  stored  for  sale,  the  court  charged  the  jury  that  thej 
could  inflict  the  punishment  for  burglary,  viz.,  confinement  from  two  to  ten  years. 
Held  error;  that  the  facts  charged  do  not  constitute  burglary,  nor  the  crime  men- 
tioned in  section  4,  art.  5,  c  29,  Gen.  St.,  consisting  of  "feloniously  breakine  anv 
dwelling-house,  or  any  part  thereof,  or  any  out-house  belonging  to  or  used  with 
any  dwelling-house,  and  feloniously"  taking  "away  anything  of  value,'*  etc;  but 
that  the  crime  charged  falls  within  the  case  of  crimes  denounced  by  section  4,  art 
6,  6. 29,  Gen.  St.,  the  punishment  of  which  is  fixed  by  confinement  between  one  and 
five  years,  at  the  discretion  of  the  jury. 

Appeal  from  circuit  court,  Morgan  county. 

Wood  dk  Day^  for  appellant.    P.  W.  Hardin,  for  appellee. 

Bennett,  J.  The  appellant  was  indicted  in  the  Morgan  circuit  court  for 
feloniously  breaking  into  a  mill-house  in  the  night-time,  wherein  corn,  flour, 
and  meal  were  stored  for  sale,  with  the  intent  to  steal  therefrom.  He  was 
found  guilty  of  the  crime  charged,  and  his  punishment  fixed  at  two  years' 
confinement  in  the  state  penitentiary;  and,  the  court  having  overruled  his  mo- 
tion for  a  new  trial,  he  has  appealed  to  this  court. 

The  trial  court  instructed  the  jury  that  the  minimum  punishment  was  two 
years,  and  the  maximum  punishment  ten  years.  The  appellant  complains  of 
this  as  error,  because,  as  he  contends,  the  minimum  punishment  is  one  year, 
and  the  maximum  five  years.  Article  5,  c.  29,  §  1,  Gen.  St.,  fixes  the  pun- 
ishment of  the  common-law  crime  of  burglary  at  confinement  in  the  state  pen- 
itentiary not  less  than  two  nor  more  than  ten  years.  The  crime  of  burglary  at 
common  law  consists  in  breaking  and  entering  a  mansion-house  in  the  night- 
time with  intent  to  commit  a  felony.  And  the  term  "  mansion-house''  includes 
all  out-buildings  which  are  parcels  thereof,  though  they  are  not  contiguous 
to  it.  All  buildings  within  the  same  common  fence  and  used  by  the  same 
family  are  considered  as  parcel  of  the  mansion.  If  they  are  separated  from 
the  mansion  house,  and  are  not  within  the  same  common-law  fence,  though  oc- 
cupied by  the  same  family  as  parcel  thereof,  then  it  is  a  question  for  the  jury  to 
determine  from  the  evidence  whether  they  are  parcel  of  the  mansion-house.  It 
is  clear  tliat  the  facts  charged  in  the  indictment  do  not  constitute  the  crime  of 
burglary  at  common  law.  It  is  also  clear  that  the  facts  charged  do  not  consti- 
tute the  crime  mentioned  in  the  fourth  section  of  said  article.  The  crime  therein 
mentioned  consists,  among  others  mentioned,  '*in  feloniously  breaking  any 
dwelling-house,  or  any  part  thereof,  or  any  out-house  belonging  to  or  used 
with  any  dwelling-house,  and  feloniously"  taking  "away  anything  of  value," 
etc.  But  the  crime  charged  does  fall  within  that  class  of  crimes  denounced 
by  section  4,  art.  6,  c.  29,  Gen.  St.,  the  punishment  of  which  is  fixed  by  con- 
finement in  the  state  penitentiary  not  less  than  one  nor  more  than  five  years, 
at  the  discretion  of  the  jury.  We  think,  that  the  trial  court  should  have  in- 
structed the  jury  under  this  section  of  the  statute,  and  not  under  either  sec- 
tion of  the  fifth  article. 

The  judgment  overruling  the  appellant's  motion  for  a  new  tdal  is  reversed, 
and  the  case  remanded,  with  directions  to  grant  a  new  trial,  and  for  further 
proceedings  consistent  with  this  opinion. 


Bates  and  others  «.  Bates. 
{Ooiart  of  Appeals  of  KerUucky,    June  9,  1887.) 

FRAUDULKKT  CONVEYANCE—CONDnCT  OF  WrTIES— PbESUMPTION. 

An  insolvent,  being  in  destitute  circumstances,  conveyed  certain  real  estate  In 
trust  for  the  benefit  of  his  wife  and  children,  and  subsequently  sold  the  same  to  his 
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brother,  who  was  xx>fl8eBsed  of  ample  means.  The  brother  took  possession  of  the 
land,  made  improvements,  paid  toe  taxes,  and  used  the  land  as  his  own  for  more  - 
than  27  years,  when  an  action  was  finally  instituted  b^  the  heirs  at  law  of  both  the 
trustee  and  vendor  to  recover  the  same.  Heid^  assummg  that  the  brother  knew  of 
the  trusty  and  disregarding  the  statute  of  liaiitations,  that  the  circumstances  of  the 
insolvent  his  failure  and  that  of  the  cetlvU  que  tru9t  to  take  or  kty  claim  to  the  land, 
and  the  fact  that  the  brother  treated  it  in  every  way  as  his  own  for  so  long^  a  time, 
raised  a  conclusive  presumption  that  all  x>arties  regarded  the  trust  deed  as  in  fraud 
of  creditors  and  inoperative,  and  that  the  sale  to  the  brother  was  therefore  valid. 

Appeal  from  circuit  court,  Henry  county. 

John  W,  Rodman  and  Willoughby  Rodman^  for  appellants.  Geo,  C.  Drane, 
and  /.  A,  Donaldson,  for  appellee. 

Pryor,  0.  J.  Lewis  Sanders  held  bonds  for  title  to  500  acres  of  land  ly- 
ing in  the  county  of  Gallatin.  One  of  the  bonds  was  executed  to  him  in  the 
year  1827  by  Boulden  J.  Prentiss  for  400  acres  of  the  tract,  and  for  the  re- 
maining 100  acres  he  held  the  bond  of  Willis  Roberts,  dated  in  April,  1836. 
The  land  mentioned  in  the  two  bonds  is  the  land  in  controversy.  Lewis  San- 
ders, by  his  title-bond,  and  by  an  assignment  of  the  bonds  of  his  vendors, 
sold  this  land  in  Kovember,  1839,  to  Lewis  £.  Bates,  who  entered  into  the 
possession  under  his  purchase,  and  so  continued  in  possession  until  the  year 
1844,  at  which  time  he  sold  the  land  to  his  brother  John  C.  Bates,  and  as- 
signed him  the  bond  of  Lewis  Sanders,  and  also  tnmsferred  and  delivered  to 
him  the  bonds  of  the  vendors  to  Sanders.  John  G.  Bates  then  entered  into 
the  possession  as  owner,  and  shortly  after,  desiring  for  some  reason  to  have 
the  title  vested  in  his  (John^s)  wife  and  children,  surrendered  to  his  brother 
Lewis  the  bond  he  held  for  title,  or  the  bonds  assigned  to  him,  and  Lewis 
then  executed  to  John  G.  H^ndon,  in  trust  for  the  benefit  of  his  wife  and 
children,  a  writing  by  which  they  were  invested,  or  Herndon  as  trustee  for 
them,  with  the  equitable  title  to  the  land.  This  writing  is  dated  on  the  thir- 
tieth of  March,  1852;  so  at  that  date  Herndon,  as  trustee,  held  the  entire  land 
for  John's  wife  and  children. 

John  G.  Bates  continued  in  the  possession,  and  neither  Herndon,  nor  the 
wife  and  children  of  John  G.  Bates,  ever  took  the  control  or  the  possession, 
in  fact,  of  the  land.  It  must  be  assumed,  however,  that  John  Bates  held  the 
possession  for  the  purposes  of  the  trust,  and  not  adverse  to  their  claim.  In 
December,  1854,  John  G.  Bates,  who  had  passed  the  entire  equity  to  Herndon 
for  the  benefit  of  his  (John's)  family,  sold  this  tract  of  land  to  his  brother  T. 
W.  Bates,  and  placed  him  in  possession,  and  obtained  from  Lewis  Bates,  the 
brother  who  originally  purchased  of  Sanders,  an  assignment  of  the  Sanders 
bond.  The  assignments  both  to  Herndon  as  trustee,  and  to  T.  W.  Bates  by 
Lewis,  were  made  on  separate  instruments,  and  not  by  indorsement  on  the 
bonds.  The  trustee,  .John  G.  Herndon,  died  in  the  year  1856,  some  four  years 
after  the  execution  of  the  trust.  John  G.  Bates  died  in  the  year  1876,  24 
years  after  the  creation  of  the  trust,  and  about  22  years  after  the  sale  to  his 
brother  T.  W.  Bates.  So,  at  John  Bates'  death,  his  wife  and  children  held 
Lewis  Bates*  bond  for  title  executed  to  Herndon  in  1852  for  this  land,  and  T. 
W.  Bates  held  his  (Lewis')  bond  for  title,  dated  in  December,  1855.  John 
Bates,  who  had  originally  purchased  from  Lewis,  made  the  two  sales,  both 
to  the  trustee  and  to  the  appellee;  Lewis  executing  such  writings  as  John  re- 
quired. 

This  action  was  instituted  in  the  year  1882,  in  the  GaUatin  circuit  court, 
by  the  heirs  at  law  of  John  G.  Herndon,  the  trustee,  and  the  widow  and  heirs 
of  John  G.  Bates,  against  T.  W.  Bates,  to  recover  the  500  acres  of  land.  They 
allege  that  T.  W.  Bates  is  their  tenant,  and  refused  to  deliver  the  possession » 
and  that,  if  not  tenant,  he  purchased  from  his  brother  John  G.  Bates  with  full 
notice  of  their  equity,  and  should  be  compelled  to  surrender  the  land.  The 
tenancy  is  denied;  and  the  purchase*  and  possession  by  T.  W.  Bates  under 
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it,  are  facts  relied  oh  by  him  as  a  defense  to  the  action.  Further  denying 
any  notice  of  the  sale  to  HfTndon  as  trustee,  and  alleging  or  insisting  that, 
if  a  sale  was  maile  to  the  latter,  it  was  voluntary,  and  for  the  purpose  of  de- 
frauding his  (John  Bates* )  creditors,  and  therefore  his  rights  as  a  bona  fide 
purchaser  cannot  be  affected  by  the  fraudulent  transfer  to  Hemdon. 

Many  interesting  legal  questions  have  been  presented  and  discussed  bj 
counsel  that,  although  pertinent  to  the  issue,  will  not  require  consideration, 
as  we  understand  the  facts  of  this  record.  It  is  manifest  from  the  testimony 
that  no  possession  of  this  land,  or  any  part  of  it,  was  had  by  either  the  father 
of  these  beneficiaries,  or  their  trustee,  from  the  date  of  the  sale  to  T.  W. 
Bates,  in  the  year  1854,  up  to  the  death  of  John  G.  Bates,  in  1875  or  1876. 
The  farm  at  the  date  of  the  sale  to  T.  W.  Bates,  although  in  bad  repair,  was 
worth  from  six  to  eight  hundred  dollars  rent  for  each  year,  and  no  claim  for 
rent  was  asserted  against  him  by  either  the  trustee  or  his  brother  John;  and, 
so  far  as  this  proof  demonstrates,  no  benefit  whatever  was  derived  from  the 
land  by  either  John  G.  Bates  or  his  family  for  the  period  of  nearly  22  years, 
the  time  intervening  between  the  sale  by  John  to  Theodore  and  the  death  of 
John,  that  took  place  in  the  year  1875  or  1876.  The  one  brother  and  his 
family,  from  their  own  statements,  was  in  almost  a  destitute  condition,  while 
the  other,  Theodore,  was  a  thrifty,  prosperous  business  roan ;  and  yet  this 
record  discloses  the  fact,  if  the  theory  of  counsel  for  appellant  is  to  be  adopted, 
that  T.  W.  Bates,  whose  means  were  ample,  was  permitted  to  use  and  culti- 
vate this  farm  for  near  22  years,  without  accounting  to  John  or  his  family 
for  rents,  and  no  claim  of  ownership  by  John  and  his  family  or  their  trustee, 
oreven  a  claim  for  rent,  was  asserted  during  this  long  period.  The  rent  of  the 
farm  at  that  day  would  have  been  ample  for  the  support  and  maintenance  of 
John  Bates'  family;  and  to  hold  that  T.  W.  Bates  was  the  tenant  of  his 
brother  or  the  trustee  during  that  period,  with  no  obligation  to  pay  rent,  and 
none  in  fact  paid,  would  be  entirely  inconsistent  with  the  facts  of  this  record, 
and  equally  inconsistent  with  the  manner  in  which  the  ordinary  business 
affairs  of  life  are  conducted  even  between  brothers. 

It  is  claimed  by  the  appellants  that  the  appellee,  T.  W.  Bates,  entered  upon 
this  land  as  the  tenant  of  John  Bates  in  the  year  1851,  under  a  written  lease, 
by  the  terms  of  which  the  appellee  was  to  hold  the  possession  of  the  land  for 
five  years,  to  indemnify  him  as  the  surety  of  John  to  Fellows  &  Go.,  of  Louis- 
ville, for  near  $1,200.  This  lease  was  recorded  in  the  Gallatin  county  clerk's 
office,  and  is  certainly  conclusive  that  it  was  executed  by  John  Bates.  T.  W. 
Bates  denies  that  he  ever  knew  of  such  a  lease  until  this  action  was  instituted, 
in  1882.  and  claims  that  he  had  no  control  over  the  land  in  any  manner  from 
the  year  1851  up  to  the  date  of  the  purchase  made  by  him  in  1854.  While  the 
testimony  conduces  to  show  that  Giaxon  was  the  tenant  of  John  Bates,  and 
on  the  land  from  1851  until  1854,  it  is  doubtless  true  that  this  lease  was  exe* 
cuted  with  the  knowledge  of  the  appellee,  and  the  lapse  of  time  may  account 
for  his  want  of  recollection  with  reference  to  business  transactions  had  near 
30  years  prior  to  the  time  at  which  he  was  called  to  testify.  Discrepancies 
in  statements  made  as  to  what  transpired  in  the  business  afifairs  of  life  by 
those  who  were  parties  to  the  transaction,  after  the  lapse  of  more  than  a  quar- 
ter of  a  century,  must  necessarily  exist,  and  conduce  more  to  sustain  the  good 
faith  as  to  the'statements  than  to  impress  the  mind  with  the  belief  that  the 
witness  is  swearing  at  random.  It  is  plain,  however,  from  the  proof,  that  T. 
W.  Bates  was  not  the  tenant  of  his  brother  John  from  1851  until  1854;  and 
if  he  was  the  tenant,  and  had  purchased  in  1854,  we  cannot  well  see  how  this 
would  affect  his  manner  of  holding.  That  John  G.  Bates  did  cell  him  the 
land  is  evident  from  the  writings  entered  into  between  the  brothers.  The  writ- 
ing in  1854  is  consistent  with  the  lease  of  1851.  He  may  have  entered  as  ten- 
ant, and  then  become  the  owner  by  purchase,  but,  as  before  stated,  the  de- 
cided weight  of  the  testimony  shows  that  he  never  entered  under  the  lease. 
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Having  considered  the  facts  with  reference  to  the  conduct  of  John  0.  Bates 
and  his  family,  their  mode  or  means  of  living,  and  acquiescence  in  the  posses- 
sion by  the  appellee  for  so  many  years,  as  evidence  of  the  want  of  title  in  them 
or  their  trustee,  it  is  proper  to  notice  the  acts  and  conduct  of  tlie  appellee  with 
reference  to  this  land,  in  order  to  determine  the  manner  of  bis  holding.  The 
writing  under  which  he  entered  in  1854  evidences  the  sale.  He  then  took  the 
actual  possession  of  the  fai*m  through  his  tenant  Gullion,  and  lias  been  in  the 
actual  possession  from  that  day  until  this  action  was  brought,  in  the  year 
1882,  a  period  of  nearly  28  years.  He  listed  the  farm  during  the  entire  period 
as  his  property,  paid  the  taxes  upon  it,  and  asserted  and  exercised  the  entire 
control  of  the  premises.  He  erected  upon  the  land  several  dwellings;  dug 
two  or  three  wells;  built  some  600  rods  of  stone  fence:  cut  and  opened  ditches 
to  reclaim  the  wet  land;  ceased  to  cultivate  the  land,  or  much  of  it,  from  the 
date  of  his  purchase,  putting  it  in  grass,  and  gradually  improving  the  land 
from  year  to  year.  Its  management  was  that  of  the  careful  and  prudent 
owner,  and  not  that  of  the  tenant,  who  by  cultivation  must  obtain  from  the 
soil  at  least  the  amount  of  rent  to  be  paid  for  the  privilege  of  cultivating  it. 
This  conduct  and  claim  of  ownership,  with  the  actual  possession,  with' the 
parties  who  are  now  claiming  it,  and  those  directly  interested  in  them  in  the 
neighborhood  of  the  land,  without  an  assertion  of  title  or  right,  at  least  dar- 
ing the  life  of  John  C.  Bates,  is  conclusive  of  this  case. 

The  acts  of  all  the  parties  repel  the  idea  that  the  appellee  was  only  a  ten- 
ant, and  not  a  purchaser.  Besides,  those  who  lived  near  the  land  learned  from 
John  C.  Bates  that  he  had  sold  it  to  his  brother;  and  in  running  the  present 
Short  Line  Railroad  through  the  land  the  damages  were  awarded  the  appellee 
as  the  real'owner,  and  not  one  word  of  complaint  was  heard  as  to  his  right  to 
the  money. 

John  G.  Bates  became  insolvent  as  early  as  1847 ;  his  creditors  were  at- 
tempting to  make  their  debts  by  coercive  measures ;  executions  were  returned 
'*No  property  found,"  and  his  embarrassed  condition  and  scarcity  of  means 
reduced  his  family  to  almost  absolute  want.  There  is  some  evidence  of  an 
improved  pecuniary  condition  abont  the  time  this  sale  was  made;  and,  whether 
80  or  not,  the  testimony  of  the  appellee  is  that  he  paid  the  money,  and  in  this 
statement  he  is  sustained  by  Gullion.  There  is  a  discrepancy  between  the 
statements  of  appellee  and  Gullion  as  to  the  amount  paid  at  particular  times, 
but  this  is  not  remarkable  after  the  lapse  of  so  many  yeais.  Their  recollec- 
tion must  necessarily  vary,  both  as  to  dates  and  amounts;  and  the  fact  ex- 
ists, undisputed  by  any  one,  that  the  appellee  was  able  to  pay  for  the  land 
during  the  period  he  held  it,  and  that  his  brother  should  have  permitted  him 
to  hold  it  for  20  years  and  more,  without  making  payment,  with  his  great 
need  of  money,  is  incredible,  and  inconsistent  with  any  rational  view  to  be 
taken  of  the  facts  presented  in  this  record. 

It  results,  therefore,  that  the  appellee  either  purchased  the  land  without 
notice  of  the  prior  sale  to  the  trustee,  or  that  the  trustee  was  invested  with 
title  to  prevent  the  creditors  of  John  C.  Bates  from  making  their  debts,  and 
that  all  the  parties  regarded  the  transfer  as  in  no  wise  preventing  him  from 
making  a  sale  of  the  land.  The  latter  theory,  it  seems  to  us,  is  the  proper 
solution  of  the  questions  involved.  While  the  witnesses  who  have  been  ex- 
amined for  the  purpose  of  establishing  notice  on  the  part  of  the  appellee  at- 
tempt to  detail  conversations  with  him  that  took  place  many  years  prior  to 
their  testifying,  it  may  be  assumed  that  the  appellee  knew  of  the  transfer;  but 
at  the  same  time  it  is  evident  that  the  object  in  view  was  to  hinder  and  delay 
the  creditors  of  the  vendor;  and  the  appellee,  occupying  the  position  of  a  pur- 
chaser for  value,  must  hold  as  against  the  voluntary  transfer  made  by  the 
debtor  to  his  wife  and  children  without  any  consideration.  The  presump- 
tion against  this  gift  mnst  be  conclusive,  where  there  has  been  a  sale  for 
value,  and  a  possession  under  it  for  nearly  28  yean.   The  transfer  to  Hemdon^ 
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the  trustee,  was /or  tTie  use  and  benefit  of  Elizabeth  M.  Bates  and  her  chil- 
dren, and  whether  this  created  a  life-estate  in  the  wife»  with  remainder  to  the 
children,  or  created  a  joint  estate,  is  immaterial.  The  bond  was  executed  by 
Lewis  Bates,  at  the  instance  of  John  Bates,  and  John's  bond  for  title  sur- 
rendered to  him.  After  this,  in  1855,  Lewis,  at  the  instance  of  John  Bates, 
executed  to  the  appellee  a  bond  for  title,  transfemng  to  him  the  Sanders  bond 
that  was  then  on  file  in  a  suit  involving  the  purchase  money  due  by  Sanders; 
the  appellee  Of/reeing  to  take  the  same,  with  all  incumbrances  in  regard  to 
the  title,  without  any  recourse  on  Letms  Bates,  The  incumbrances  evidently 
referred  to  the  lien  existing,  and  not  to  the  sale  made  by  Lewis,  at  the  in- 
stance of  his  brother,  to  Hemdon. 

The  appellee  agreed  to  pay  John  Bates  the  full  value  of  the  land,  •10,000 
and  the  presumption  of  payment  must  necessarily  arise  after  such  a  long 
period ;  and  when  this  presumption  is  aided  by  the  testimony  of  the  appellee» 
corroborated  by  two  or  more  witnesses  who  testify  to  facts  within  their  own 
knowledge,  as  to  the  payment  of  the  money,  there  is  but  little  room  for  doubt 
on  the  subject.  Although  the  bonds  were  executed  in  each  instance  by  Lewis 
Bates,  they  were  in  fact  sales  made  by  John  Bates.  The  right  of  the  trustee, 
who  was  invested  with.the  title,  to  sue  the  appellee,  w^ho  was  in  possession, 
existed  for  several  years  prior  to  the  death  of  the  trustee.  The  statute  of  lim- 
itation then  began  to  run,  and  the  possession  by  the  appellee  ripened  into  a 
perfect  title  prior  to  the  death  of  John  Bates,  whether  the  sale  was  made  by 
him  or  his  brother  Lewis.  Without,  however,  basing  the  right  of  the  ap- 
pellee upon  the  issue  as  to  limitation,  we  are  disposed  to  adjudge  that  all  the 
parties,  Lewis,  John,  and  the  trustee,  regarded  the  transfer  to  the  trustee  as 
inoperative;  and  this  accounts  for  the  sale  to  the  appellee,  and  an  acquiescence 
in  his  claim  and  possession  from  1854,  until  John's  death,  in  1876,  and  even 
after  that  period,  as  this  action  was  not  brought  until  the  year  1882. 

It  is  well  settled  that  a  voluntary  fraudulent  conveyance  does  not  affect 
subsequent  purchasers  in  good  faith,  even  with  actual  notice.  Mason  v.  Baker^ 
1  A.  K.  Marsh.  208;  Lewis  v.  Lof>e's  Heirs,  2  B.  Hon.  345;  Bnders  v.  WUl- 
iams,  1  Mete.  (Ky.)  846.  We  might  well  affirm  this  judgment  upon  a  want 
of  notice,  on  the  part  of  T.  W.  Bates,  of  the  sale  to  Hemdon.  but,  as  the  tes- 
timony is  conflicting,  we  have  assumed  that  he  knew  of  that  transfer,  and 
that,  the  object  in  view  of  making  that  transfer  being  well  understood  by  the 
parties  to  it,  no  importance  was  attached  to  its  legal  effect  when  John  under- 
took to  sell  to  others.  It  is  certainly  unreasonable  to  suppose  that  any  one 
possessed  of  the  most  ordinary  business  capacity  would  enter  upon,  improve, 
and  care  for  such  a  farm  as  the  one  in  controversy,  for  such  a  period  as  em- 
braced the  energy  and  enterprise  of  his  manhood,  without  being  the  owner, 
or  otherwise  interested  than  to  hold  at  the  mere  sufferance  of  those  who  at 
their  will  and  pleasure  could  demand  the  right  to  enjoy  the  fruits  of  his  labor. 

The  judgment  below  is  affirmed. 


JeNKIKS  f>.  C!OMMONMrEALTH. 

{Cburt  of  Appeah  qf  Kentucky,    June  11,  1887.) 

Jury— Imp  AN  elmbnt— Challenges. 

Under  the  Criminal  Code  of  Kentucky,  each  party  to  a  criminal  prosecution  is 
entitled  to  v^fuU  panel  of  jnrors,  found,  upon  examination,  qualified  to  try  the  case, 
before  being  required  to  exercise  the  right  of  peremptory  challenge  to  the  individ- 
ual juror;  and,  whenever  the  number  is  lessened  by  challenge  of  either  party, 
the  panel  must  be  again  filled  before  being  passed  on,  and  so  on  until  the  jury  ia 
completed. 

Appeal  from  circuit  court,  Franklin  county. 

Indictment  for  murder. 

The  Criminal  Code  of  Kentucky  contains  the  following  provisions:       t 
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"Sec.  191.  When  an  error  of  fact  in  a  criminal  prosecution  is  about  to  be 
tried,  the  clerk  shall  draw,  in  the  manner  directed  by  the  General  Statutes, 
the  names  of  twelve  jurors,  who,  if  not  challenged  by  the  parties,  nor  ex- 
cused by  the  court,  shall  compose  the  trial  jury. 

"Sec.  192.  When  a  juror  is  excused,  or  challenge  to  a  juror  sustained,  the 
clerk  shall  draw  the  name  of  another  juror  to  fill  the  panel,  until  the  list  of 
standing  jurors  Is  exhausted,  when  the  court  shall  order  such  a  numher  of 
qualitiiHl  jurors  as  it  shall  deem  Bufllclent  to  complete  the  jury,  to  be  sum- 
moned by  the  sheriff,  and  the  panel  shall  be  flUeil,  from  time  to  time,  from 
the  jurors  so  summoned,  and,  if  they  be  exhausted,  similar  orders  may  be 
made  for  summoning  other  jurors  until  the  jury  is  completed." 

"Sec.  201.  The  challenge  to  the  individual  juror  is  either  (1)  peremptory, 
or  (2)  for  aiuse. 

"Sec.  202.  It  must  be  taken  before  he  is  sworn  in  chief,  unless  the  court, 
for  good  cause,  permit  it  to  be  made  at  any  time  before  the  Jury  is  com- 
pleteil," 

"Sec.  215.  The  challenges  to  the  juror  shall  first  be  made  by  the  common- 
wealth, and  then  by  the  defendant,  and  each  party  mitst  esohatist  his  chal- 
lenge to  each  juror  htfore  the  other  begins,** 

James  A,  Scott,  L.  F.  Johnson,  and  F,  27.  Major,  for  appellant. 

The  crowning  error  of  all  was  the  refusal  by  the  court  below  to  follow  the 
settled  law  and  practice,  as  laid  down  by  this  court  in  the  Munday  and  Ed- 
rington  Cases,  in  the  impaneling  and  selection  of  the  jury.  In  this  case  12 
jurors  were  drawn  and  sworn  to  answer  questions.  The  first  one  questioned 
was  legally  qualified  to  try  the  case,  but,  before  the  fact  could  be  ascertained 
that  the  others  were  qualified,  the  court  compelled  both  the  commonwealth 
and  the  appellant  to  exercise  the  peremptory  right  of  challenge^  saying,  at  the 
time,  that  no  other  opportunity  would  be  given.  It  turned  out,  upon  exam- 
ination, that  some  of  the  remaining  11  were  disqualified,  and  ordered  to 
stand  aside  by  the  court,  so  that  appellant  did  not  have  12  qualified  jurors 
in  the  box  from  which  to  choose.  As  fast  as  the  jurors  stood  aside  for 
cause,  the  court  ordered  the  clerk  to  draw  the  name  of  others,  who  took  the 
places  of  the  disqualified  jurors,  and  remained  dumb  until  the  examination 
of  those  remaining  had  been  proceeded  with;  the  idea  of  the  court  being  that 
the  CJode  only  required  a  full  box  to  be  presented,  without  regard  to  qualifi- 
cations. This  makes  a  much  stronger  case  for  the  appellant  tlian  the  Mwnr 
day  Case,  In  that  case  the  12  jurors  composing  the  panel  were  found,  upon 
examination,  to  be  qualified.  The  court  never  required  the  commonwealth 
or  Munday  to  exercise  the  peremptory  right  of  challenge  before  they  had  been 
inquired  of  touching  their  qualifications.  There  the  defendant  complained 
of  the  court's  ruling  that,  if  any  of  the  12  previously  found  to  be  compe- 
pent  were  left  unchallenged,  they  would  be  regarded  as  accepted.  In  the 
opinion  of  this  court,  reversing  that  case,  this  language  is  used:  "Under the 
Code,  each  party  is  entitled  to  have  a  full  panel  of  twelve  jurors,  found,  upon 
examination,  qualified  to  try  the  case,  before  being  required  to  exercise  the 
right  of  challenge  to  the  individual  juror."  See  Mwnday  v.  Com.t  81  Ky. 
236. 

In  the  Edrinyton  Case  the  clerk  drew  the  names  of  12  jurors,  "and  each  ju- 
ror was  examined  touching  his  qualifications,  and  as  each  juror  was  examined, 
if  he  was  found  to  be  competent,  the  parties  were  required  to  either  accept 
or  challenge  him."  See  Bill  of  Exceptions,  25,  in  the  case  of  Edrington  v. 
Com.,  Taylor  circuit  court,  1885,  not  reported.  In  that  case  this  court,  in  its 
opinion  reversing  the  judgment  of  conviction  for  manslaughter,  said:  "In- 
stead of  requiring  the  attorney  for  the  commonwealth  to  pass  upon  the  first 
juror  found  upon  examination  to  be  qualified,  and,  if  accepted,  to  require  the 
defendant  to  pass  upon  him  as  seems  to  have  been  done  in  this  case,  a  full 
panel  of  12  juroi*s,  found  upon  examination  qualified  to  try  the  case,  should 
v.4s.w.no.ll — 52 
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have  been  presented  to  the  commonwealth  for  its  acceptance  or  challenge, 
and,  if  accepted,  then  the  full  panel  should  have  been  presented  to  the  ac- 
cused for  his  acceptance  or  challenge."  *' Wethink  the  accused  had  the  right 
to  a  full  panel,  upon  being  called  on  to  accept  or  reject  any  one  juror,  and 
that  the  court  erred  in  denying  the  right,  and  therefore  the  judgment  must 
be  reversed."  The  error  of  the  court  in  Edrington^s  Ca^e  is  identical  with 
the  error  of  the  court  in  appellant's  case,  except  that  in  this  case  the  same 
error  was  repeated  until  the  jury  was  completed.  In  that  case  the  defendant 
was  convicted  for  only  two  years;  in  this  case  the  appellant,  in  the  morning 
of  his  life,  is  doomed  to  have  the  prison  doors  close  upon  him  forever.  Crim. 
CkMie,  §§  192,  215;  BdHngton  v.  Cam.,  MS.;  Mwnday  v.  Com.,  81.  Ky.  236; 
Mickey  v.  Com.,  9  Bush,  595. 
P.  W.  Hardin,  for  appellee. 

Lewis,  J.  In  the  case  of  Munday  v.  Com.,  81  Ky.  233,  it  was  decided  that, 
under  the  Criminal  Code,  each  party  in  the  trial  of  a  criminal  prosecution  is 
entitled  to  a  full  panel  of  jurors,  found  upon  examination  qualified  to  try  the 
case  before  being  required  to  exercise  the  right  of  challenge — that  is,  per- 
emptory challenge — ^to  the  individual  juror;  and,  whenever  the  number  is 
lessened  by  chidlenge  of  either  party,  the  panel  must  be  again  filled  before  be- 
ing passed  on,  and  so  on  until  the  jury  is  completed.  In  that  case  the  lower 
court  seems  to  have  observed  the  above  rule  in  the  formation  of  the  trial  jury; 
and  the  question  presented  in  the  appeal  of  the  defendant  was  whether,  after 
having  tailed  to  accept  or  peremptorily  challenge  a  particular  juror  found 
after  examination  qualified,  and  only  presented  for  the  acceptance  or  chal- 
lenge of  both  the  commonwealth  and  the  defendant,  he  had  the  right  there- 
after to  do  so;  and  it  was  held  he  had  not. 

In  the  case  of  Edrington  v.  Com,,  decided  November  24, 1885,  MS.  op.,  the 
rule  laid  down  in  Munday  v.  Com.  was  adhered  to,  the  following  language  being 
used:  ''A  full  panel  of  twelve  jurors,  found,  upon  examination,  qus^fied  to 
try  the  case,  should  have  been  first  presented  to  the  commonwealth  for  its  ac- 
ceptance or  challenge,  and  all  not  then  challenged  should  have  been  regarded 
as  accepted.  Then  the  full  panel  should  have  been  presented  to  the  accused 
for  liis  acceptance  or  challenge,  and  all  not  then  challenged  should  have  been 
regarded  as  accepted,  and  not  subjected  to  be  again  passed  on  by  eitlier  party. 
But,  in  case  of  the  challenge  of  one  or  more  by  either  party,  the  vacancies 
should  have  been  filled  from  time  to  time,  so  as  to  present  to  each  part^  for 
acceptance  or  challenge  twelve  qualified  jurors,  including  those  already  ac- 
cepted." By  the  term  "qualified  jurors,"  used  in  the  connection  it  was,  it 
could  not  well  be  understood  otherwise  than  jurors  found  qualified,  after  ex- 
amination, to  sit  in  that  particular  case. 

The  mode  described  in  the  two  opinions  referred  to,  and  which  this  court 
decided  Wiis  the  proper  one  in  the  formation  of  the  jury,  was  disregarded  and 
violated  by  the  lower  court  in  this  case,  and  the  judgment  is  theiefore  re- 
versed, and  remanded  for  a  new  trial  consistent  with  this  opinion. 


WlLSOH  V.  GoiOCOirWBALTH. 

{Court  of  Appealt  of  KetUucka/*    Jane  16, 1887.) 

Appeal  from  drcait  coort,  Owen  county. 

Wm.  P.  Thome,  for  appellant.    P.  W.  Hardin,  for  appellee. 

Ljcwis,  J.  *  *  *  The  mode  described  fn  the  two  opinions  referred  to,  [Utmday  ▼. 
Com.,  81  Ky.  283,  and  Edrington  y.  Com,,  MS..]  and  which  this  court  decided  was  the 
proper  one  in  the  forniationof  the  jury,  was  disregarded  and  violated  by  the  lower  court 
m  this  case,  and  the  judgment  is  therefore  reversed  and  remanded  for  a  new  trial  con- 
sistent with  this  opinion.    See  JenJdnt  v.  Cbm.,  ante,  816. 
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Pabrish  and  others  v.  Pabkish's  Trustbbs. 

(Court  of  Appeals  qf  Kantttcky.  .  June  16|  1887.) 

Will— CoNSTBUcTioN. 

A  testator  having  in  his  will  made  deviseB  of  specific  personal  property  to  his  son, 
D.  N.,  who  was  at  that  time  an  in&nt,  and  to  the  testator's  widow,  iuu(ie  provision 
for  the  education  of  said  D.  N.:  and  directed  that  the  residue  of  his  estate  should  goto 
his  wife  during  life  or  widowhood,  or  until  his  son's  n>ajority,  whichever  should 
first  occur.  Alter  either  one  of  these  events  the  widow  was  to  have  a  certain  spe- 
cific part  of  the  estate,  and  the  testator's  son  D.  N.  the  balance  in  fee-simple.  The 
testator  then  directed :  "  Subject  to  the  interest  devised  by  this  will  to  my  wife,  I 
give  the  whole  of  my  estate  to  my  son  D.  N. ;  but,  should  he  die  without  lawful 
children  or  grandchildren  living  at  the  time  of  his  death,  then  in  that  erent  the 
whole  of  the  estate  devised  to  him  is  to  go  and  belong  to  my  wife."  Beldy  in  an 
action  to  construe  said  will,  that,  whether  the  estate  given  to  D.  N.  be  an  absolute 
or  defeasible  fee,  the  children  of  D.  N.  can  in  no  possible  event  claim  any  interest 
therein  as  devisees  under  the  will  of  their  grandfather. 

Appeal  from  common  pleas  court,  Clark  county. 

/.  M.  Bentout  for  appellants.  Geo,  B.  Nelson  and  W,  M.  Beckn&Tf  for  ap- 
pellees. 

Lewis,  J.  D.  A.  Parrlsh,  the  only  son,  and  T.  A.  Parrish,  the  widow,  of 
D.  W.  Parrisb,  deceased,  having,  by  a  joint  deed,  conveyed  certain  property 
claimed  by  them  under  the  will  of  the  decedent  to  appellees  W.  B.  and  G.  B. 
Nelson  in  trust  for  the  payment  of  their  debts,  the  assignees  instituted  this 
action  for  the  purpose  of  obtaining  a  judicial  construction  of  the  will,  Charles 
8.  Parrlsh.  the  infant  child  of  D.  N.  Parish,  being  made  a  defendant;  and,  the 
lower  court  having  adjudged  that  the  infant  defendant  had  no  estate  under 
the  will,  he,  by  his  guardian  ad  litem,  appeals  to  this  court.  After  having, 
in  his  will,  made  devises  of  specific  personal  property  to  his  son,  who  was  at 
the  time,  1877,  an  infant,  and  to  his  widow,  and  made  provision  for  the  edu- 
cation of  his  son,  the  testator  proceeds  as  follows:  "The  whole  of  the  residue 
of  my  estate  not  herein  specifically  given  to  my  wife  and  son  I  give  to  my 
wife  for  and  during  the  time  she  may  remain  my  widow,  or  until  my  son 
shall  arrive  at  the  age  of  twenty-one  years,  whichever  shall  happen  first. 
From  and  after  my  son's  attaining  his  majority,  or  the  marriage  of  my  wife, 
if  she  shall  marry,  she  is  to  have  such  portion  only  of  my  estate  as  is  spe- 
cifically bequeathed  to  her  in  the  second  clause  of  this  will,  and  ,such  por- 
tion of  and  interest  in  the  balance  of  my  estate  as  the  law  gives  to  a  widow 
by  way  of  dower  and  distribution,  and  my  son  is  to  have  the  balance  of  my 
estate  in  fee-simple.  Upon  the  arrival  of  my  son  at  the  age  of  twenty-one 
years,  he  is  to  have  five  hundred  dollars  in  addition  to  the  specific  legacies 
hereinbefore  mentioned.  The  whole  balance  of  the  estate  herein  devised  to 
him  may,  in  the  discretion  of  my  wife,  or,  in  the  event  of  her  marriage  before 
he  attains  the  age  of  twenty-one  years,  of  his  guardian,  be  placed  under  his 
control,  and  shall  be  when  he  shall  have  attained  the  age  of  twenty-five  years. 
Subject  to  the  interest  devised  by  this  will  to  my  wife,  I  give  the  whole  of 
my  estate  to  my  son,  Dabney  Nelson  Parrlsh ;  but,  should  he  die  without  law- 
fnl  children  or  grandchildren  living  at  the  time  of  his  death,  then,  in  that 
event,  the  whole  of  the  estate  devised  to  him  is  to  go  and  belong  to  my  wife." 

The  only  theory  upon  which  Charles  S.  Parrish,  the  infant  child  of  D.  N. 
Parrish,  or  any  other  children  he  may  have,  could  claim  any  interest  under 
the  will,  is  that  D.  N.  Parrish  takes  thereunder  only  a  life-estate,  and  that, 
upon  his  death,  such  of  his  children  or  grandchildren  as  may  survive  him  will 
be  entitled  to  a  remainder  interest,  not  as  his  heirs  at  law  or  devisees,  but 
under  the  will  of  their  grandfather.  It  seems  to  us  clear  that  the  testator  did 
not  intend  to  give  D.  N.  Parrish  merely  a  life-estate.  On  the  contrary,  his 
language  is,  "My  son  is  to  have  the  balance  of  my  estate  in  fee-simple."  It 
is  equally  clear  that  under  the  will  he  does  not  take  an  absolute  fee;  for  the 


820  SOUTHWESTERN   REPORTER.  [Kj. 

language  Is  plain  and  unambiguous  that,  if  he  should  die  without  lawful  chil 
dren  or  grandchildren  livijig  at  the  time  of  his  death,  in  such  event  tlie  whole 
of  the  estate  devised  is  to  go  to  and  belong  to  the  testator's  wife.  Nor  can 
the  time  of  his  death  be  fturly  made  to  refer  to  either  the  life-time  of  the  tes- 
tator, or  the  period  between  the  death  of  the  testator  and  the  time  of  the  son 
arriving  at  the  age  of  25;  for  it  could  not  have  been  contemplated  that,  in  the 
course  of  nature,  the  son  would  die  upon  the  age  of  25  leaving  grandchildren. 
According  to  the  only  construction  that  can  be  properly  put  upon  the  wllU 
the  widow  was  given  the  whole  estate  during  the  time  she  remained  a  widow, 
or  until  the  son  arrived  at  the  age  of  21  years;  the  remainder  in  fee  to  the 
son,  subject,  however,  to  be  defeated  in  case  of  his  death  without  cliildren 
or  grandchildren,  in  which  event  it  goes  to  the  widow.  But  whether  the  es- 
tate devised  to  D.  N.  Parrish  be  an  absolute,  or,  as  we  think  it  is,  a  defeasi- 
ble fee,  his  children  can  in  no  possible  event  take  any  interest  therein  as  dev- 
isees under  the  will  of  their  grandfather.  As  the  widow  and  son  of  the  tes- 
tator unite  in  the  conveyance  to  appellees,  they  have  acquired  an  absolute  and 
indefeasible  title  to  the  property  conveyed,  or  at  least  so  much  of  it  as  was  de- 
vised by  the  testator  D.  W.  Farrish.    Judgment  affirmed. 


ESTEP  V,  CJOMMONWEALTH. 
(Oouri  Q(f  Appealt  of  Kentucky,    June  16, 1887.) 

1.  HovTon>v—SsT.F-DErERSK— Right  to  Remain  ih  Dwelling-House. 

To  defend  his  own  wife  and  himself  from  a  murderous  assault,  committed  in  de- 
fendant's house  by  deceased  and  his  wife,  defendant  shot  deceased  with  a  pistol. 
On  trial  for  murder,  the  court,  in  instructing  on  the  law  of  self-defense,  made  it  a 
condition  of  tlie  right  to  take  the  life  of  deceased  that  defendant  had  no  other  safe 
means  of  escape  from  the  danger.  Jfdd  erroneous  and  misleading,  as  it  implied  a 
duty  of  defenaant  to  leave  his  own  dwelling-house.  Defendant  had  a  right  to  le- 
maiu  in  his  house,  and  defend  himself  and  its  inmates. 
S.  Same. 

An  instruction  making  defendant's  right  of  self-defense  depend  on  the  fact  that 
deceased  had  sought  him  out  for  the  purpose  and  with  the  intent  to  Icill  him,  or  in- 
flict great  bodily  harm,  and  was  when  the  shot  was  fired  manifesting  an  intention 
to  conimence  the  attack,  is  erroneous.  A  person,  when  assaulted  in  his  own  dwell- 
ing, is  not  in  any  case  required  to  retreat  therefrom  to  avoid  his  assailant;  but  if 
he  believes,  and  has  reasonable  grounds  to  believe,  that  one  is  about  to  take  his 
life,  or  liiHlct  great  bodilv  harm  upon  him,  in  his  own  dwelling-house,  he  has  the 
right  to  defend  himself  tlien  and  there,  ana  is  not  required  to  escape  therefrom. 
8.  Save. 

Defendant  requested  the  following  instruction :  That  if  the  Jury  '* believe  fh>ni 
the  evidence  that,  at  the  time  of  the  difficulty,  the  wife  of  the  deceased  was  making 
an  assault  upon  the  wife  of  the  defendant,  and  that  the  deceased  was  present  aiding 
and  abetting  his  wife  in  making  said  assault,  and  the  defendant  believed,  and  had 
reasonable  grounds  to  believe,  that  death  or  great  bodily  harm  was  then  about  to 
be  inflicted  upon  his  wife,  he  had  a  right  to  use  all  necessary  means  to  protect  hia 
wife,  even  to  slaying  the  deceased."  Heidf  that  a  refusal  to  give  the  instruction  was 
error. 

Appeal  from  circuit  court,  Pilce  county. 

Connally  &  Cline  and  H.  T.  Bums,  for  appellant.  P.  W.  Sardin,  for  ap- 
pellee. 

Lewis*  J.  Appellant  being  indicted  for  the  murder  of  Martin  Scarbeny, 
brother  of  his  wife,  was  convicted  of  manslaughter,  the  homicide  occurring, 
according  to  the  testimony,  under  the  following  circumstances :  The  residences 
of  the  two  men  were  not  much  more  than  one-quarter  of  a  mile  apart,  and  on  the 
day  of  the  killing  the  wife  of  the  deceased,  leiiving  him  a  short  distance  from 
it,  went  alone  into  the  dwelling-house  of  appellant,  where  he,  his  wife,  and 
others  were,  and,  without  speaking  to  any  of  them,  seized  a  tin  cup;  where- 
upon appellant's  wife  said  to  her  she  took  a  good  deal  of  authority  there*  to 
which  she  replied  that  she  took  enough  to  get  her  things,  and  would  also  take 
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her  tea-kettle;  and  the  other  then  told  her  to  take  her  things,  get  out  of  the 
house,  and  stay  out.  She  did  then  go  out,  but  soon  returned  with  a  rock 
under  her  apron,  took  a  seat,  and  remarked  she  intended  to  stay  there  an  hour 
for  aggravation.  The  two  women,  between  whom  there  appears  to  have  been 
ill  feelinf?,  then  renewed  the  quarrel,  but  what  was  said  by  them  does  not  ap- 
pear. While  they  were  thus  engaged,  the  deceased  rapidly  approached  the 
house,  having  rocks  in  his  hands;  but,  when  near  to  it,  he  sat  down  on  a  log, 
and,  after  sitting  there  a  moment,  he  sprang  into  the  house,  and,  jumping 
up  two  or  three  times,  said  with  an  oath,  having  the  rocks  still  in  his  hands, 
he  was  the  first  man  who  ever  jumped  into  that  house.  Thereupon  his  wife 
threw  the  rock  she  had  under  her  apron  at  the  wife  of  appellant,  which  struck 
the  side  of  the  iiouse  near  her  head.  The  two  women  then  clinched  each  other, 
and  fell  upon  tJie  floor.  The  wife  of  the  deceased,  having  the  advantage, 
commenced  to  hit  the  other  in  the  face  with  her  fist.  Appellant,  who  does 
not  appear  from  the  testimony  to  have  previously  said  or  done  anything,  then 
went  up  to  the  deceased,  and  putting  his  hands  on  his  shoulder,  said:  ** Mar- 
tin, old  brother,  you  Uikeyour  wife  out  of  here,  and  I  will  tiike  care  of  mine, 
and  let  us  have  no  fuss.  Peace  is  the  best  thing."  To  which  the  deceased  re- 
plied with  an  oath,  he  had  come  there  for  satisfaction,  and  Wiis  going  to  have 
it.  He,  in  that  connection,  in  the  language  of  the  witness,  asked  appellant 
"about  some  talk;"  in  reply  to  which  the  latter  said  "he  had  not  had  it,"  and 
asked  if  that  would  not  satisfy  him.  But  the  deceased  again  said  he  had  come 
there  for  satisfaction,  and  was  going  to  have  it.  Appellant  then  started  as 
if  going  to  part  the  women,  who  were  still  fighting,  when  the  deceased  pushed 

him  back,  saying:  "G d you,  stand  back,  or  I  will  kill  the  last  G 

d one  of  you."     A  woman  present  testifies  that  she  also  started  to  part 

the  women,  but  was  likewise  shoved  back  by  the  deceased,  who  then  threw 
up  his  right  hand,  still  having  the  rocks,  and  was  at  that  time  shot  by  appel- 
lant with  a  pistol,  the  ball  entering  his  back,  as  the  witnesses  say,  where  the 
suspenders  crossed,  and  from  the  effects  of  the  shot  he  died  in  a  few  days.  The 
two  women  continued  to  fight  after  the  shot  was  fired  until  parted  by  appel- 
lant and  the  women  who  had  before  attempted  to  do  it.  The  evidence  shows 
that  the  deceased  was  the  best  man  in  the  neighborhood  as  to  physical 
strength,  and  his  character  for  violence  was  bad. 

As  the  jury  alone  have  the  right  to  judge  of  the  weight  to  be  given  to  the 
evidence,  and  the  credibility  of  the  witnesses,  the  only  question  before  us  is 
whether  the  lower  court  properly  and  fully  instructed  as  to  the  law  applica- 
ble to  the  case. 

In  the  third  instruction  it  is  made  a  condition  of  the  right  of  appellant  to 
take  the  life  of  the  deceased  that  he  had  no  other  safe,  or  apparently  safe, 
means  of  escape  from  the  impending  danger  to  himself.  The  instruction  in 
that  particular  is  erroneous  and  misleading;  for  it  implied  a  duty  of  appellant 
to  escape,  even  by  leaving  his  own  dwelling-house,  which  had  been  entered 
by  the  deceased  in  a  lawless  manner,  and  with  what  was  equivalent  to  a  tlireat 
of  violence  to  the  inmates;  whereas  he  was  not  required  to  leave  it,  but  had 
the  right  to  stand  his  ground,  and  defend  himself,  as  well  as  the  inmates  of 
his  house.  In  the  fourth  instrtiction  the  right  of  the  appellant  to  stand  and 
defend  himself  is  made  to  depend  upon  the  fact  that  the  deceased  had  sought 
him  out  for  the  purpose  and  with  the  intent  to  kill  him,  or  inflict  great  bodily 
harm;  and  was,  wlien  the  fatal  shot  was  fired,  manifesting  an  intention  to 
commence  the  attuck.  No  such  conditions  are  or  should  be  annexed  to  the 
right  of  a  person  to  defend  himself  when  assaulted  in  his  own  dwelling-house, 
nor  is  he  in  any  case  required  to  retreat  therefrom  to  avoid  his  assailant;  but 
if  he  believes,  and  has  reasonable  grounds  to  believe,  one  is  about  to  take  his 
life,  or  inflict  great  bodily  harm  upon  him  in  his  own  dwelling-house,  he  has 
the  right  to  defend  himself  then  and  there,  and  is  not  required  to  eapape  there- 
from. Digitized  by  CjOOglC 
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Instruction  Ko.  2,  dsked  by  appellant,  and  refused  by  the  court,  it  seems  to- 
us  is  even  less  favorable  to  the  appellant  than  he  was  entitled  to  have  it.  It 
is  as  follows:  "If  they  believe  from  the  evidence  that,  at  the  time  of  the  diffi- 
culty, the  wife  of  the  deceased  was  making  an  assault  upon  the  wife  of  tho 
defendant,  and  that  the  deceased  was  present,  aiding  and  abetting  his  wife  in 
making  said  assault,  and  that  the  defendant  believed,  and  had  reasonable 
grounds  to  believe,  that  death  or  great  bodily  harm  was  then  about  to  be  in- 
flicted upon  his  wife,  he  had  a  right  to  use  all  necessary  means  to  protect  his 
wife,  even  to  slaying  the  deceased."  We  are  unable  to  perceive  upon  what 
ground  the  lower  court  refused  that  instruction;  for  the  defendant  was  cer- 
tainly entitled  to  an  instruction  embodying  substantially  the  principle  con- 
tained In  it. 

It  certainly  could  not  have  been  upon  the  supposed  want  of  evidence  that 
the  deceased  did  aid  and  incite  his  wife  in  making  the  assault,  for  she  did  not 
throw  the  rock  with  which  she  had  armed  herself  until  the  deceased  had  for- 
cibly and  violently  entered  the  house  similarly  armed,  and  obviously  with  hos- 
tile intent.  Moreover,  when  appellant  requested  him  to  take  his  wife  away, 
that  there  might  be  peace,  he  refused  to  do  so,  and  even  with  force  prevented 
appellant  from  separating  the  two  women.  But  in  our  opinion  it  was  unneces- 
sary that  the  deceased  should  have  aided  and  abetted  his  wife  in  making  the 
first  assault  with  the  rock  upon  the  wife  of  the  appellant,  in  order  to  glve- 
the  latter  the  right  to  rescue  his  wife  from  her  assailant,  and  defend  her  against 
further  violence.  His  wife  having  been  unlawfully  assaulted  with  a  rock, 
and  then  being  beaten  in  his  own  house,  he  had  the  unquestionable  and  un- 
conditional right  to  go  to  her  rescue  and  defense;  and  if,  by  force  or  threats, 
the  deceased  endeavored  to  prevent  him,  he  had  the  right  to  oppose  force  ta 
force;  and  if  he  at  the  time  believed,  and  had  reasonable  grounds  to  believe, 
his  wife  was  in  immediate  danger  of  losing  her  life,  or  suffering  great  bodily 
harm,  he  had  the  right  to  use  whatever  reasonable  means  were  necessary,  or 
reasonably  appeared  to  him  to  be  necessary  to  rescue  or  defend  her>  even  to 
taking  the  life  of  the  deceased. 

For  the  errors  indicated  the  Judgment  is  reversed  for  a  new  trial  and  fur- 
ther proceeding  consistent  with  this  opinion. 


Davm  f>.  Davis. 

{Cbwi  of  Appeah  of  Kenhid^,    June  16. 1S87.) 

DrVOBOB— DSORKB—RXVBBSAL. 

Although  the  court  of  appeals  of  Kentucky  has  not  power  to  reverse  a  jadgmeni 
for  divorce,  still,  where,  in  the  husband's  action,  the  court  below  erroneously 
strikes  out  from  the  wife's  answer  a  good  and  valid  defense,  and  erroneously  denies 
her  application  for  leave  to  file  an  amended  answer  setting  up  a  yalid  affirmative 
ground  for  divorce  and  alimony,  and  grants  a  divorce  to  the  husband,  denying  ali- 
mony to  the  wife,  the  appellate  ooort  will  reverse  the  judgment,  and  remand  the 
case,  in  order  that  a  proper  provision  for  alimony  be  made  to  the  wife. 

Same— Action  by  HusBAin)— Alimomt. 

Where  a  wife  who  had  a  young  son  and  daughter  by  a  former  marriage,  on  going 
to  her  husband's  home,  found  there  two  daughters  of  the  husband,  each  the  mother 
of  a  bastard  ctiild,  and  living,  openly,  the  lives  of  lewd  women;  and  where  the 
husband  also,  by  his  lewd,  adulterous  conduct  and  cruelty,  made  her  home  unen- 
durable, and  unfit  for  the  occupancy  of  her  children :  heldy  on  appeal  Arom  a  judg- 
ment of  divorce  in  thehusbanas  favor,  on  the  ground  of  abandonment  by  her,  that 
she  was  justified  in  abandoning  his  home,  and  was  entitled  to  alimony,  notwith> 
standing  the  statute,  literally  construed,  only  gives  alimony  where  the  divorce  is 
obtained  by  the  wife,  (Gen.  tit.  Ky.  c.  62,  art.  3,  {  6;)  it  being  clear  that  the  hoB- 
band  was  in  fault,  and  that  the  decree  should  have  been  in  the  wife's  favor* 

Appeal  from  circuit  court,  Boyd  county.  C^ r\r\n\c> 

H.  C.  Bums,  for  appeUant.    Prichard  d-  Co66,  for  appellee.^^  VjOO^IC 
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Lewis,  J.  Appellee,  the  husband,  instil ated  this  action  against  his  wife, 
appellant,  for  judgment  of  divorce  from  the  bonds  of  matrimony,  upon  the 
alleged  ground  that  a  few  days  more  than  one  year  previously  she,  without 
any  cause,  wrongfully  abandoned  him,  leaving  his  residence,  and  going  to 
the  state  of  Missouri,  where  she  then  resided.  At  the  first  teim  of  the  court 
after  the  institution  of  the  action,  appellant,  though  only  constructively  sum- 
moned, entered  her  appearance,  and  filed  an  answer,  denying  she  wrongfully 
or  without  cause  abandoned  the  plaintiff.  She  states  that  at  the  time  of  their 
marriage  appellee  sought  her  in  the  state  of  Missouri,  where  she  then  resided, 
and  by  reason  of  his  representations  she  was  induced  to  marry  him,  sell  her 
property  at  a  sacrifice,  and  come  with  him  to  Kentucky;  that  from  the  time 
of  their  marriage  to  the  separation  she  was  a  faithful  and  devoted  wife,  but 
his  conduct  was  so  vulgar,  adulterous  and  lewd  as  to  render  his  home  and  so- 
ciety unendurable  for  a  decent  woman,  and  he  was,  besides,  cross,  quarrel- 
some, and  abusive;  that  at  the  time  of  their  marriage  she  had  a  daughter  just 
grown,  who  was  virtuous  and  chaste,  and  a  son  about  14  years  of  age,  both 
of  whom  were  dependent  upon  her  for  a  support,  and  that  in  consideration  of 
her  agreement  to  marry  him,  appellee  agreed  for  her  two  children  to  come  to 
Kentucky,  and  to  reside  with  appellee  as  members  of  his  family,  and  they  did 
do  so;  but  that  appellee  had  two  grown  daughters,  members  of  his  family, 
then  and  so  continued  until  the  separation,  each  of  whom  was  the  mother  of 
a  bastard  child,  and  were  lewd  women,  and  that  appellee  fraudulently  con- 
cealed that  fact  from  her.  And  she  in  substance  states  that  she  left  the  resi- 
dence of  appellee  to  prevent  the  contamination  of  her  own  children,  and  the 
blasting  of  her  daughter's  reputation,  by  the  association  which  a  residence 
with  appellee  and  his  two  daughters  required. 

Upon  motion,  the  court  struck  out  all  that  part  of  the  answer  which  re- 
lated to  the  conduct  of  appellee  towards  her,  and  the  character  and  conduct 
of  his  daughters.  Subsequently,  appellee  moved  to  file  two  amended  answers, 
but  her  motion  in  each  instance  was  overruled.  In  addition  to  the  allegations 
contained  in  the  original,  she  states  in  the  amended  answers  substantially 
that,  after  having  left  the  residence  of  appeUee,  she  sent  messages  to  him  to 
visit  her  for  the  purpose  of  preparing  a  home  for  her  apart  from  his  lewd 
daugliters,  but  he  returned  no  answer,  and  thereupon  she  went  to  the  state 
of  Missouri,  having  no  other  place  to  go.  In  the  second  amended  answer, 
which  was  made  a  counter-claim,  she  states  that  after  their  marriage  he 
habitually  behaved  towards  her  in  such  cruel  and  inhuman  manner  as  to  in- 
dicate a  settled  aversion  to  her,  and  was  so  violent  and  abusive  to  her  as  to 
make  her  afraid  to  live  with  him.  She  therein  prayed  judgment  for  divorce, 
and,  as  was  also  done  in  her  original  answer,  asked  for  alimony.  But  the  lower 
court  rendered  Judgment  divorcing  the  parties,  and  dismissing  her  counter- 
claim. 

As  this  court  has  no  power  to  reverse  a  judgment  for  divorce,  the  only 
question  presented  by  this  appeal  for  our  decision  is  whether,  assuming  the 
statements  made  by  appellee  in  her  pleadings  to  be  true,  she  is  entitled  to  ali- 
mony. Section  6,  art.  3,  c,  62,  Gen.  St.,  provides  that,  "if  the  wife  have  not 
sufficient  estate  of  her  own,  she  may,  on  a  divorce  obtained  by  her,  have  such 
allowance  out  of  that  [estate]  of  her  husband  as  shall  be  deemed  equitable, 
and  be  restored  to  the  name  she  bore  before  marriage,  if  she  desires  it." 

Though  the  judgment  rendered  is  that  "the  plaintiff,  William  Davis,  and 
the  defendant,  Sarah  Davis,  be,  and  thej  are  hereby,  divorced  from  the  bonds 
of  matrimony  as  husband  and  wife,"  yet  it  cannot  be  considered  literally  "a 
divorce  obtained  by  her;"  for  her  answer  and  counter-claim  were  dismissed, 
and  a  divorce  upon  the  ground  of  "abandonment  by  the  one  party  of  the  other 
for  one  year, "  by  the  terms  of  section  1,  same  article,  can  be  granted  only  "to 
the  party  not  in  fault."  It  is  true,  section  2  provides  that  "a  judgment  of 
divorce  authorizes  either  party  to  marry  again;"  but  such  judgment  can,  for 
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the  cause  mentioned,  be  strictly  rendered  in  favor  of  but  one  of  the  parties. 
If,  however,  tlie  alJegations  made  by  appeliant  be  true,  it  is  clear,  not  only 
that  appellee  was  in  fault,  and  consequently  not  entitled  to  the  judgment  of 
divorce,  but  she  was  entitled  to  it,  and,  as  a  necessary  sequence,  also  to  ali- 
mony. 

We  have  thus  an  erroneous  Judgment,  which  cannot  be  reversed  by  this 
court,  nor  overruled  by  the  court  which  rendered  it,  except  upon  the  joint  ap- 
plication of  the  parties,  that  nevertheless,  if  given  its  full  elfect.  operates, 
not  merely  to  give  appellee  a  divorce  to  which,  as  the  recoixl  stands,  he  was 
not  legally  entitled,  but  to  deprive  appellant  of  alimony  to  which  she  was  en- 
titled, and  that  would  have  followed  the  judgment  which  the  couit  ought  to 
have  rendered.  For  if  It  be  true,  as  alleged  by  her,  tliat  he,  after  their  mar- 
riage, habitually  behaved  towards  her  in  such  cruel  and  inhuman  manner  as 
to  indicate  a  settled  aversion  to  her,  a  statutory  cause  for  divorce  existed,  and 
she  was  entitled  to  a  judgment  divorcing  her  from  him;  and  the  lower  court 
ought  to  have  permitted  her  amended  pleadings  filed,  and  the  issue  thus  tend- 
ered to  be  tried.  Moreover,  if  it  was  true,  as  alleged  by  her,  that  his  two 
daughters  had  bastard  children,  and  continued,  as  members  of  his  family,  to 
be  guilty  of  fornication,  appellee  was  not  only  justified,  but  impelled  by  con- 
siderations that  neither  moral  nor  municipal  law  requires  to  be  disregarded, 
to  leave  the  house  of  appellee,  and  take  her  daughter  and  son  with  her.  For 
it  seems  to  us  that  if  appellee  tolerated  the  conduct  of  his  daughters  which  it 
is  alleged  they  were  continually  guilty  of,  saying  nothing  about  the  monstrous 
and  bestial  crime  indirectly  charged  against  him,  her  abandoment  of  him,  if 
in  the  meaning  of  the  statute  she  did  abandon  him,  was  as  much  the  i*esult 
of  his  fault  as  if  he  had,  by  the  actual  use  of  physical  force,  compelled  her  to  fly 
to  save  her  life.  But  we  do  not  understand  that  the  mere  act  by  the  wife  of 
leaving  or  departing  from  the  abode  of  the  husband,  or  from  him,  is  necessa- 
rily abandonment,  in  the  statutory  sense  of  the  word,  nor  that  he  may  not  him- 
self be  guilty  of  abandonment  by  compelling  her,  as  a  condition  of  living  to- 
gether, to  expose  herself  and  children  to  a  moral  pestilence.  But,  whether 
such  treatment  of  her  by  him  be  regarded  as  strictly  abandonment  or  not,  we 
are  satisfied  it  is,  in  the  true  meaning  of  the  statute,  ''behaving  towards  her 
in  such  cruel,  inhuman  manner  as  to  destroy  permanently  her  peace  or  hap- 
piness," if  she  be  a  chaste  woman. 

The  question  then  arises  whether  appellant  can  be  deprived  of  alimony,  to 
which  she  was,  as  this  record  is  presented  to  us,  entitled,  simply  because  the 
judgment  of  divorce  was  not  "obtained  by  her,"  as  should  have  been  the 
case,  but  improperly  and  illegally  obtained  by  the  husband  instead  of  her. 
It  seems  to  us  that,  while  judgment  of  divorce  is  not  subject  to  reversal,  it 
was  not  intended,  nor  should  the  statute  be  construed  so  as  to  permit  such 
judgment,  to  illegcilly  and  disastrously  affect  property  rights  of  either  party. 

In  the  case  of  Hulett  v.  Htdett,  80  Ky.  364,  this  court  used  the  following 
language:  "The  marital  obligation  of  the  husband  imposes  upon  lum  the 
duty  of  supporting  and  maintaining  the  wife;  and  in  a  case  where  the  hus^ 
band  has  abandoned  the  wife,  or  where  his  treatment  of  her  is  such  as  to 
compel  her  to  flee  to  the  parental  roof,  why,  as  was  said  in  the  case  of  Butler 
V.  Butler,  should  the  chancellor  acknowledge  the  right,  and  deny  the  rem- 
edy?" The  question  in  that  case  was  as  to  the  right  of  the  wife  to  maintain 
an  independent  action  for  alimony,  without  regard  to  a  divorce;  and  the  fol- 
lowing language,  used  in  Butler  v.  Butler^  4  Litt.  206,  was  quoted  with  ap- 
proval: "The  chancellor  before  the  statute,  and  since,  in  cases  not  embraced 
by  it  which  have  strong  moral  claims,  had  and  has  jurisdiction  to  decree  ali- 
mony, leaving  the  matrimonial  chain  untouched;  and  these  authorities  decid- 
ing in  favor  of  the  jurisdiction  should  prevail." 

To  deprive  the  wife  of  alimony  in  a  case  like  the  one  before  us,  in  oar  opin- 
ion, would  be  contrary  to  the  spirit  and  policy  of  the  law*    If » therefore*  ap- 
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pellant  left  the  domicile  of  appellee  for  the  causes  stated  by  her,  she  did  what 
she  sliould  be  commended  for  and  upheld  in,  and  the  erroneous  judgment  in 
favor  of  appellee  should  not  operate  to  deprive  her  of  alimony. 

The  courts  we  think,  erred  in  sustaining  the  motion  to  strike  from  the 
original,  as  well  as  in  overruling  the  motion  to  file  the  amended,  answers. 
Judgment  is  therefore  reversed,  and  cause  remanded  for  further  proceedings 
consistent  with  this  opinion. 

Terrell  v,  Rowland  and  others. 
iCnirt  of  Appeals  of  Kentucky,    June  16,  1887.) 

1.  ExBCDTOB»— Aoooujrre— Plk.\ding — Appeal. 

Where,  in  a  proceeding  to  surcharge  and  falsify  an  ezecator's  account  once  set- 
tled, the  averments  of  the  pleadings  are  so  general  as  to  be  open  to  objection,  if  no 
objection  is  made,  and  the  parties  go  to  trial,  the  appellate  court  will  consider  the 
accountant's  right  to  certain  credits  relied  on  by  him  as  made  out  by  the  pleadings. 

2.  8amr— Allowance  or  Dkmani>— Verificatiow. 

The  provision  of  sections  35.  39,  art.  2,  e.  38,  Oen.  St.  Ky.,  that  no  demand  against 
a  decedent's  estate  shall  be  paid  by  the  personal  representative,  or  allowed  him  as 
a  credit,  unless  such  demand  shall  have  been  verified  by  the  written  afiidavit  of  the 
claimant,  sliould  not  be  so  applied  as  to  preclude,  in  a  suit  to  open  an  executor's  ac- 
count, the  allowance  of  an  unverified  demand  allowed  on  tlie  original  settlement 
13  years  before ;  the  executor  and  the  testator  having  been  partners,  and  the  exec- 
utor having  been  cognizant  of  the  fact  that  the  copartnership  owed  the  demand, 
and  having  paid,  in  good  faith,  not  only  the  testator's  share,  but  his  own ;  espe- 
cially when  the  executor's  written  deposition,  stating  the  fact,  is  of  record  in  theauit 
to  open  the  account;  such  deposition  being  more  satisfactory  than  nn  ex  parte  affi- 
davit would  have  been,  and  properly  operating,  nunc  pro  tune,  as  such  affidavit. 
Nor  has  the  rule  tliat  a  surviving  partner  cannot,  by  settling  a  claim  against  the  co- 
partnership, bind  the  estate  of  the  deceased  partner,  any  application. 
>a.  Same— Compensation— Pabtner  as  Executob. 

A  partner  is  not,  in  the  absence  of  an  agreement,  entitled  to  compensation  for 
winding  up  the  business  of  the  firm  after  its  dissolution  ;  and,  if  he  is  executor  of 
the  estate  of  his  deceased  copartner,  he  cannot  make  such  compensation  a  charge 
against  the  estate. 

Appeal  from  circuit  court,  McCracken  county.  ' 

/.  M.  Bigger,  for  appellant.    T.  E,  Moss  and  /  W.  Bloomfleld,  for  appellee. 

Holt,  J.  Isaac  Clark  died  testate  in  November,  1858,  leaving  his  widow, 
•Juliana  Clark,  and  his  live  children, — Fannie»  who  married  the  appellee  lieuben 
Rowland,  Ora,  Luella,  Luther  H.,  and  Anna  Clark, — as  his  devisees.  The  last 
named  died  intestate,  and  without  heirs,  in  1860.  The  testator,  at  the  time 
of  his  death,  owned  a  large  estate,  consisting  of  lands  in  Illinois  and  in  some 
two  or  three  counties  in  this  state,  town  lots  in  the  city  of  Paducah,  and  con- 
siderable personalty,  but  embracing  no  money.  His  indebtedness  at  that  time 
was  also  considerable.  He  appointed  Uie  appellant,  T.  F.  Terrell,  in  whom 
he  appears  to  have  had  great  confidence,  his  executor,  giving  him,  by  the 
terms  of  the  will,  much  discretionary  power  in  the  conduct  of  the  estate. 
Thus  he  authorized  liim  to  sell  the  Illinois  lands  "at  such  time  and  on  such 
terms  as  he  may  think  proper  for  the  interest  of  my  estate;*'  sell  certain  por- 
tions of  his  estate  in  Kentucky  when  his  youngest  child  should  become  of 
age,  "at  such  time,  and  on  such  terms,  as  he  may  deem  proper;"  improve 
such  of  certain  town  lots  as  he  might  deem  best;  rent  out  the  property  save 
that  devised  to  the  widow;  compromise  any  debts  due  the  testator  if,  in  the 
opinion  of  the  executor,  the  interest  of  the  estate  required  it;  provide  for  and 
superintend  the  support  and  education  of  his  children,— the  will  expressly 
providing  that,  by  reason  of  this  last  provision,  no  guardian  should  be  ap- 
pointed for  them.  In  short,  the  executor  was  given  the  entire  management 
of  the  estate,  and  the  controtof  the  greater  portion  of  the  property,  with  large 
discretionary  power;  it  providing,  however,  that  the  children  were  to  come 
into  possession  of  certain  portions  of  it,  which  were  not  to  be  solcL^t  the  peri- 
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ods  named  in  the  will,  while  the  executor  was  authorized  to  sell  other  portions* 
of  it  at  any  time,  in  his  discretion,  and  other  portion  at  such  time  after  the^ 
youngest  child  became  of  age  as  he  might  deem  best.  The  will  also  provided 
that  the  executor  should  not  be  required  to  settle  his  accounts  in  the  county 
court  as  often  as  required  bjthe  general  law;  "but  that  he  do  so  as  soon  after 
my  death  as  practicable,  say  within  three  months,  and  at  least  once  every  fiv& 
years  thereafter;"  and,  in  speaking  of  his  compensation,  it  says:  It  is  my 
desire  and  wish  "that  my  executor  shall  receive  a  full,  ample,  and  liberal 
compensation  for  his  service  in  the  discharge  of  his  duties  in  the  management- 
of  my  estate.  It  is  not  my  wish  to  confine  his  compensation  merely  to  what 
the  law  would  allow  him,  as  in  many  cases  his  services  to  my  estate  would  be^ 
worth  much  more  than  the  law  allows." 

The  appellant,  Terrell,  at  once  assumed  the  execution  of  the  responsible  and 
arduous  trust  thus  confided  to  him;  returned  an  inventory  of  the  estate  to  tb& 
proper  court,  but  made  no  settlement  until  October  8,  1868,  when  he  did  so^ 
and  it  was  confirmed  by  the  county  court.  It  embraced  a  great  many  items 
of  debit  and  credit,  and  a  balance  was  found  due  the  executor  of  $3,037.13r 
leaving  in  his  hands,  however,  unpaid  notes  belonging  to  the  estate  amount- 
ing to  $14,400.59.  In  this  settlement  the  executor  was  allowed  for  his  serv- 
ices  $3,464.54,  being  the  5  per  cent,  allowed  by  the  statute  upon  the  amount 
disbursed,  and  also  $5,000,  or  $500  per  year,  for  the  period  from  his  qualiflca- 
tion  to  the  date  of  the  settlement.  He  was  also  allowed  as  credits  what  in 
that  settlement  is  known  as  voucher  No.  309,  for  $6,699.80,  being  an  execu- 
tion debt  in  favor  of  the  Commercial  Bank  of  Kentucky  against  the  firm  of 
Clark,  Terrell  &  Co.,  and  voucher  No.  310,  for  $113,  being  the  sheriff's  half 
commission  uponsaididebt,  and  both  of  which  sums  were  paid  by  the  appellant. 

In  1871  the  appellees  Rowland  and  wife  brought  an  action  against  the  ap- 
pellant to  compel  a  settlement  of  the  estate,  but  abandoned  it,  expressing  re- 
gret that  they  had  instituted  it,  and  a  belief  that  the  management  of  the  estate 
by  the  appellant  was  the  best  possible  under  the  circumstances.  Thus  mat- 
ters continued  until  February  18, 1882,  when  Rowland  and  wife  brought  this 
action,  seeking  to  review  and  surcharge  the  county  court  settlement  of  1868,. 
to  compel  a  settlement  of  the  estate  by  the  appellant,  and  a  division  of  any  as> 
sets  in  his  hands,  and  to  procure'  a  partition  of  the  unsold  lands.  The  widow 
and  other  devisees  were  made  defendants,  and  they,  by  cross-pleadings  against 
the  appellant,  sought  the  same  relief.  Upon  the  one  side  gross  mismanage^ 
ment  and  fraud  is  charged;  while  upon  the  other  this  is  denied  in  toto^  and 
it  is  asserted  that  the  estate  has  been  so  managed  that  but  for  it  its  indebted- 
ness would  have  consumed  it,  leaving  the  widow  and  children  paupers, 
whereas  they  now  have  an  estate  equal  or  exceeding  in  value  all  the  property 
owned  by  the  testator  at  his  death,  and  free  of  debt. 

After  a  careful  reading  of  the  entire  and  voluminous  record  we  are  satisfied 
that  the  charges  of  bad  faith  and  fraud  upon  the  part  of  the  executor  are  un- 
founded. Tlie  case  was  referred  to  a  commissioner,  before  whom  the  appel- 
lant appeared,  with  a  full  statement  in  writing  of  his  receipts  and  expendi- 
tures, and  its  correctness  is  supported  by  his  testimony.  In  addition  to  the 
compensation  allowed  him  in  the  settlement  of  1868,  he  claimed  $7,092,  of 
which  $3,026  is  for  5  per  cent,  upon  the  disbursements  by  him  since  1868» 
and  $4,066  is  for  extra  services  for  that  period,  or  at  the  rate  of  $300  a  year. 
Among  the  credits  claimed  by  the  executor  is  one  represented  by  voucher  Ko^ 
119.    A  brief  history  is  necessary  to  a  correct  understanding  of  it. 

In  1856  the  firm  of  Terrell,  Clark  &  Co.  was  formed  for  the  purpose  of  en- 
gaging  in  the  rolling-mill  business.  It  purchased,  at  heavy  expense,  a  roll- 
ing-mill in  Paducah,  Kentucky,  and  operated  it  for  a  short  time.  The  firm 
was  composed  of  the  appellant,  Terrell,  who  owned  one-sixth  interest,  J.  H.. 
Terrell,  who  represented  a  like  interest,  D.  Watts  and  D.  A.  Given,  of  the 
firm  of  Watts,  Given  &  Co.,  owning  one-third  interest,  and  the  testator.  T«aac 
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Clark,  who  had  a  like  interest.  The  enterprise  proved  a  disastrous  one  pe- 
caniarily,  and  in  the  midst  of  it  Clark  died.  At  this  time  the  business  was 
in  such  condition  that  it  could  not  be  settled  as  between  the  partners.  The 
war  came  on.  The  military  took  possession  of  and  used  the  mill,  and  it  Wiia 
fiually  sold  by  the  surviving  partners  at  a  heavy  loss.  While  it  was  operated 
by  the  firm,  their  accounts  were  kept  upon  the  books  of  the  banking  firm  of 
Watts,  Given  &  Co.  All  of  the  members  of  this  firm  were  not  members  of 
the  firm  of  Terrell,  Clark  &  Co.,  and  the  latter  became  largely  indebted  to  the 
former  firm.  Some  of  this  indebtedness,  according  to  the  testimony  of  the 
appellant,  Terrell,  accrued  before,  and  some  of  it  after,  the  death  of  Clark ; 
but  it  is  not  shown  what  portion  was  in  existence  before  his  death,  or  what 
accrued  after;  and,  indeed,  the  items  of  it  are  not  shown  at  all.  The  appel- 
lant, Terrell,  attended  mainly  to  winding  up  the  business  of  the  firm;  and  he 
testifies  that  he,  as  one  of  the  survivors,  and  as  the  executor  of  Clark,  to- 
gether with  the  other  surviving  members  of  the  firm,  made  a  settlement  with 
the  survivors  of  Watts,  Given  &  Co.,  and  after  examination  of  the  books  of 
the  latter  firm  in  1868,  it  was  then  ascertained  and  agreed  between  them 
that  Terrell,  Clark  &  Co.  were  indebted  to  Watts,  Given  &  Co.  in  the  sum  of 
$84,549.77.  of  which  Clark's  portion  was  one-third,  or  $11,515.59.  Watts, 
Given  &  Co.,  by  written  assignment,  transferred  $8,000  of  this  last-named 
sum  to  one  Britt;  and  when  Terrell,  as  executor,  pjiid  it  off,  it  amounted  to 
$8,840.  They  also  gave  an  order  on  him,  as  executor  of  Clark,  to  one  J.  H. 
Terrell  for  the  balance;  and,  when  paid,  it  amounted  to  $8,663.11. 

The  appellant  presented  to  the  commissioner  an  account  of  what  he  had 
paid  out  for  Terrell,  Clark  &  Co.,  not  including,  however,  the  sums  paid  to 
Britt  and  J.  H.  Terrell,  credited  by  what  he  had  received  of  firm  assets,  leav- 
ing a  balance  in  his  favor  of  $2,795.02,  of  which  Isaac  Clark's  portion  would 
be  the  one-sixth,  or  $931.67.  He  also  filed  an  account  against  his  testator's 
estate  in  his  favor,  and  as  growing  out  of  the  firm  matters  of  Terrell,  Clark 
&  Co.,  for  the  sums  thus  paid  Britt  and  J.  H.  Terrell,  and  the  $931.67,  cred- 
iting it  by  vouchers  No.  309.  for  $6,699.30,  and  No.  310,  for  $113,  of  the 
county  court  settlement  of  1868,  leaving  a  balance  due  him  of  $6,622.48,  for 
which  he  claims  credit  with  the  estate  of  his  testator;  and  this  claim  is  known 
in  this  record  as  "Voucher  No.  119.''  The  commissioner  allowed  the  credits 
for  vouchers  Nos.  309  and  310  as  given  In  the  settlement  of  1868  to  stand; 
allowed  to  the  appellant  the  balance  of  $6,622.48  as  per  voucher  199;  and  re- 
mitted the  question  of  the  executor's  compensation  to  the  court.  It  reduced 
the  claim  of  $7,092,  for  services,  to  $5,000;  charged  the  executor  with  the 
amount  of  vouchers  Nos.  309  and  310  of  the  county  court  settlement;  and  re- 
jected voucher  No.  119, — ^thus  refusing  to  allow  him  the  sums  paid  by  him 
to  the  Commercial  Bank,  Britt,  and  J.  H.  Terrell,  and  the  $931.67  aforesaid. 
Of  this  he  now  complains;  and  this  action  of  the  lower  court,  as  this  record 
stands,  is  alone  to  be  considered. 

The  charges  against  the  executor,  that  he  improperly  compromised  the 
Boone  and  Larman  debt;  that  he  negligently  failed  to  sell  the  rolling-mill  at 
a  fair  price,  and  when  he  could  have  done  so,  or  the  Illinois  land,  and  with 
the  proceeds  of  the  latter  have  improved  the  Paducah  lots;  and  that  he  neg- 
ligently failed  to  rent  them  out  for  a  term  of  years,  and  have  them  improved 
in  payment  of  the  rent,  are,  in  our  opinion,  unsustained  by  the  record.  In 
any  event,  we  cannot  review  them,  as  there  is  no  cross-appeal. 

It  is  urged  that  the  judgment  below  must  be  affirmed  because  the  entire 
record  has  not  been  brought  up  by  the  appellant.  The  appeal  was  granted  by 
the  lower  court  before  the  repeal  of  the  law  requiring  the  filing  of  an  assign- 
ment of  errors;  and,  as  it  is  a  suit  to  settle  the  estate  of  a  decedent,  the  ap- 
pellant presented  this  assignment  of  errors  to  the  trial  judge,  and  he  directed 
what  parts  of  the  record  should  be  copied  for  the  appeal.  This,  however,  was 
done  after  the  legislature  had  by  the  act  of  April  4, 1884,  repealed  the  law  re- 
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quiring  errors  to  be  assigned.  Since  its  repeal,  however,  and  now,  an  appel- 
lant in  a  chancery  cause  may  bring  up  so  much  of  a  record  as  he  deems  nec- 
essary to  the  determination  of  a  question  involved.  He  does  this  at  bis  peril, 
bowever,  because  if,  upon  the  hearing,  it  appears  that  portions  of  either  the 
pleadings  or  the  evidence  bearing  upon  the  question  have  been  omitted,  the 
judgment  below  will  be  aflSrmed  as  in  an  onliuary  action  when  all  of  the  evi- 
dence is  not  before  tJiis  court.  Brockle  v.  Brockle,  MS.  opinion,  April  3, 1886. 
This  does  not,  however,  appear  in  this  case.  The  record  shows  that  this  es- 
tate was  so  complicated,  and  the  duties  growing  out  of  the  trust  so  numerous, 
that  much  labor  was  not  only  necessarily  imposed  upon  the  executor,  but  was 
in  point  of  fjwt  performed  by  him.  He  was,  however,  allowed  for  services. 
In  the  county  court  settlement,  $8,464.54.  The  Judgment  appealed  from 
maizes  him  a  further  allowance  of  $5,000;  and,  in  addition  to  this,  he  is  al- 
lowed a  considerable  sum,  as  against  the  widow  and  three  of  the  children,  for 
-attending  to  business  for  them  which  did  not  fall  within  his  duties  as  execu- 
tor, but  which  it  is  probable  he  could  attend  to  the  more  easily  by  reason  of 
being  such  personal  representative.  It  is  evident  that  the  lower  court  care- 
fully examined  the  case,  and  the  conclusion  arived  at  in  this  respect  will  not 
l)e  disturbed. 

It  is  contended  that  the  pleadings  of  the  appellees  do  not  support  an  attack 
upon  the  setlement  of  1868.  Prima  facie  the  law  presumes  it  to  be  correct. 
One  seeking  to  surcharge  and  falsify  a  county  court  settlement  of  this  charao- 
ter  must,  by  pleading  specifically,  aver  what  items  are  incorrect,  and  state  why 
they  are  so.  In  fact,  this  rule  applies  to  a  settlement  of  any  character.  For 
instance,  in  the  case  of  a  settled  account  between  partners,  the  complaining 
party  must  distinctly  specify  the  fraud  or  errors  in  his  bill.  Adams,  £q. 
452.  Tills  rule  of  pleading  has  been  applied  in  surcharging  the  settlements  of 
fiduciaries,  although  persons  under  disability  may  be  interested.  The  aver- 
ments of  the  pleadings  in  this  case  in  this  respect  are  quite  general.  Briefly 
stated,  they  aver,  as  to  each  item  of  credit,  that  it  is  not  verified  or  proven, 
and  is  unjust,  and  that  the  settlement  was  fraudulent.  No  objection,  how- 
ever, was  made  to  the  pleadings.  The  issue  as  presented  by  them  was  formed, 
and  upon  it  the  parties  went  to  trial.  Moreover,  the  question  of  the  appel- 
lant's right  to  a  credit  for  the  vouchers  809  and  810  was  again  presented  in 
this  suit  by  the  appellant  himself,  by  his  crediting  the  amount  of  them  in 
voucher  119,  as  heretofore  stated.  We  will  therefore,  even  if  it  be  a  matter 
of  doubt,  consider  the  question  as  fully  made  by  pleading,  whether  the  appel- 
lant was  entitled  to  credit  by  the  vouchers  which  the  judgment  now  in  ques- 
tion rejected.  It  should  be  borne  In  mind  that,  when  the  county  court  settle- 
ment was  made,  in  1868,  that  two  of  the  children  of  the  testator  were  of  age; 
and  the  credits  for  vouchers  Nos.  809  and  310  were  of  record,  and  remained 
unchallenged  by  them  or  the  widow  until  this  suit  was  brought, — a  period  of 
over  13  years.  Under  such  circumstances  it  should  be  presumed  that  the 
credit  is  correct;  and,  even  if  it  appear  that  it  should  not  at  the  time  have 
been  allowed,  yet,  if  it  is  shown  that  the  estate  has  not  been  injured,  it  should 
not  now  be  disturbed.  The  judgment  in  favor  of  the  Commercial  Bank 
Against  Terrell,  Clark  &Co.  was  against  the  appellant  as  an  individual,  as 
well  as  executor  of  Clark.  This  being  so,  it  should  be  presumed,  at  least 
after  this  lapse  of  time,  that  an  affidavit  as  to  the  claim  was  made  before  the 
rendition  of  the  judgment  i\a  required  by  the  statute  relating  to  claims  against 
decedents.  If  there  were  assets  of  the  firm  of  Terrell,  Clark  &  Co.  sufficient 
to  pay  it,  or  the  debt  owing  to  Watts,  Given  &  Co.,  then  these  claims  should 
have  been  paid  out  of  them,  and  no  part  of  them  charged  toClark^s  estate.  It 
is  manifest,  however,  that  this  was  not  so, and  that  the  firm,  as  such,  was  in- 
solvent. The  judgment  being  against  the  appellant  individually,  the  creditor 
had  the  right  to  compel  him  to  pay  it  all.  If  this  had  been  done,  then,  as 
431ark's  estate  owed  one-third  of  it,  certainly  any  court  woul(^in  settling 
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with  Terrell  as  executor,  have  permitted  him  to  retain  what  he  had  paid  as 
such  third,  and  which  had  thus  become  his  claim  against  the  estate,  pro- 
vided it  was  made  to  appear  tiiat  it  was  just  as  against  Clark,  although  the 
original  creditor  had  never  made  the  statutory  aftidavit  to  the  claim. 

It  appears  that  the  appellant,  as  executor,  paid  the  entire  claim  because  he 
knew  that  the  estate  of  his  testator  had  not  paid  its  proportion  of  the  indebt- 
edness of  the  nrm.  Conceding,  however,  that  Claik's  estate  should  only  have 
been  charged  with  one-third  of  it,  and  that  the  appellant  should  have  been 
creiUted  by  only  this  much  in  the  settlement  of  1868,  yet  if  the  claim  of  the 
appellant,  represented  by  voucher  Ko.  119,  is  correct,  then,  as  Clark's  estate 
is  therein  credited  by  the  full  amount  of  vouchers  309  and  310,  it  results  that 
the  credit  given  for  them  in  the  county  court  settlement  should  stand,  because 
the  estate  has  not  been  injured. 

It  is  contended  that  the  appellant  is  not  entitled  to  credit  for  the  sums  paid 
by  him  to  Britt  and  J.  11.  Terrell  in  discharge  of  Clark's  portion  of  the  in- 
debtedness of  Terrell,  Clark  &  Co.  to  Watts,  Given  &  Co.-— Firnt,  because  it 
is  not  shown  that  any  such  indebtedness  existed,  and  no  itemized  account  of 
it  is  presented;  and,  second,  because  the  statutory  afiidavit  as  to  the  claim  was 
never  made  by  Watts,  Given  &  Co.,  nor  was  the  claim  proven.  Sections  3S 
and  39  of  article  2  of  chapter  39  of  the  General  statutes  provides:  '*  AH  de- 
mands against  the  estate  of  a  decedent  shall  be  verifled  by  the  written  affidavit 
of  tlie  claimant,  or,  in  his  absence  from  the  state,  by  his  agent,  or,  if  dead,  by 
his  personal  representative,  stating  that  the  demand  is  just,  and  has  never,  to 
his  knowledge  or  belief,  been  paid,  and  that  there  is  no  offset  or  discount 
against  the  same,  or  any  usury  therein.  *  *  *  No  demand  against  a  de- 
cedent*s  estate  shall  be  paid  by  his  personal  representative,  or  allowed  as  a 
credit  by  any  commissioner  or  court,  which  is  not  verified  by  affidavit  as  re- 
quired herein." 

Manifestly,  this  statute  was  intended  to  furnish  to  the  personal  representa- 
tive something  to  guide  him  in  the  settlement  of  claims  against  the  decedent^ 
and  as  to  which  he  would  in  the  great  majority  of  cases  have  no  knowledge. 
This  being  the  reason  for  its  existence,  it  should  not  be  held  to  be  an  inexora- 
ble rule  in  courts  of  equity  when  suits  are  brought  by  the  heir  or  devisee 
against  the  personal  representative  for  a  settlement  and  distribution  of  the  as- 
sets in  his  hands  after  the  payment  of  the  debts.  The  spirit  of  the  statute 
should  be  looked  to  for  a  construction  and  as  a  guide  in  its  application.  A 
personal  representative  may  not  know  whether  a  claim  is  just  or  contains 
usury,  or  whether  there  is  any  set-off  or  discount  against  it,  and  ther^ore  the 
law  requires  it  to  be  verifled  and  provea.  Suppose  A.  presents  a  claim  to  B.^ 
the  administrator  of  C,  and  demands  its  payment.  B.  says:  "You  must 
prove  it."  A.  replies:  "You  know  all  about  it;  I  will  prove  it  by  you."  B, 
thereupon  pays  it  without  proof  of  it,  since  he  does  know  all  about  it.  Can 
it  be  said  that  a  court  of  equity,  in  a  controversy  between  him  and  the  heir  or 
devisee,  cannot  give  him  credit  by  it  when  it  is  shown  to  the  court  that  it  waa 
a  just  claim?  We  think  not.  If  so,  then  justice  is  defeated  instead  of  pro- 
moted. It  is  clear  that  the  claims  of  the  Commercial  Bank  and  of  Watts, 
Given  St  Co.  had  a  real  existence,  and  that  they  were  just  demands.  When 
this  is  shown  in  a  contest  between  the  personal  representative  and  the  dis- 
tributee, is  the  latter  to  be  allowed  to  gainsay  their  payment  in  a  court  of  eq- 
uity under  the  letter  of  a  statute  which  was  enacted  to  compel  a  showing  of 
their  justness  in  order  that  they  might  be  paid? 

When  the  claims  were  held  by  the  bank  and  by  Watts,  Given  &  Co.,  the  appel- 
lant was  himself^  competent  witness  to  prove  them,  and  could  have  been  re- 
quired to  do  so  by  the  claimants.  His  deposition  in  this  case,  subject,  as  he  was,, 
to  a  cross-examination,  is  more  satisfactory  tiian  an  ex  parte  affidavit  would 
have  been.  It  operates  nunc  pro  tunc,  and  authorizes  the  chancellor  to  allow 
the  claims.     The  appellant  testifies  that  the  accounts  of  Terrell,  Clark  &  Co* 
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upon  the  books  of  Watts,  Given  &  Co.  were  open  at  all  times  to  the  inspection 
of  the  members  of  the  Arm;  that  he  was  at  the  time  familiar  with  them,  and 
knows  that  thej  were  correct ;  that  the  surviving  members  of  the  two  firms  got 
together  in  1868,  and  made  a  settlement;  and,  while  he  cannot  now  give  the 
items,  he  knows  that  a  balance  of  ^34,549.79  was  found  due  to  Watts,  Given 
&  Co.,  and  that  it  was  correct.  There  is  no  one  else  left  now  to  testify  as  to  it. 
The  appellee  Juliana  Clark,  testifying  in  March,  1883,  says  that  the  other 
members  of  the  two  firms  are  dead.  As  an  evidence  of  the  good  faith  in  the  mat- 
ter, the  appellant,  as  an  individual,  and  member  of  the  firm  of  Terrell,  Clark  So 
Co.,  paid  his  one-sixth  of  the  indebtedness  thus  found  due;  and,  indeed,  it 
appears  that  all  the  membera  of  the  firm  have  paid  their  proper  share  of  it. 
The  appellant  was  a  party  to  the  settlement,  both  as  a  surviving  partner  and 
as  the  executor  of  Clark.  It  is  true  that  the  law  in  this  state,  as  laid  down 
in  numerous  decisions  of  this  court,  does  not  permit  one  partner,  after  the 
dissolution  of  the  firm  or  a  surviving  partner,  to  settle  a  claim  against  the  firm, 
and  bind  the  other  partner  or  his  individual  estate.  Montague  v.  Reakert,  6 
Bush,  893;  Merritt  Y.Pollys,  16  B.  Mon.  355;  Bacon  v.  Hutchings,  5  Bash, 
597.  A  surviving  partner  may,  however,  make  a  settlement  by  way  of  as- 
certaining what  is  owing  to  a  creditor.  In  this  case,  however,  the  executor 
was  individually  liable  for  the  entire  debt  due  to  Watts,  Given  &  Co.  They 
could  have  compelled  him  to  pay  all  of  it.  K  he  had  done  so,  will  it  be  con- 
tended that  he  could  not  have  retained  enough  of  the  funds  of  the  estate  in 
his  hands,  as  executor,  to  reimburse  himself  as  to  the  portion  which  was  in 
fact  ovnng  by  his  testator.  When  he  paid  the  portion  of  his  testator,  as  he 
unquestionably  did,  it  became  a  debt  in  his  favor  against  the  estate  of  his  tes- 
tator; and,  as  he  now  shows  it  to  be  a  just  claim,  it  should  have  been  allowed. 

The  above  views  are  in  harmony  with  those  expressed  in  the  cases  of 
Overly^ 8  Eafr  v.  Ooerly'a  Devisees^  1  Mete.  (Ky.)  117;  Lucking^ 8  AdmW  v. 
Gegg,  12  Bush,  298;  Berry  v.  Graddy,  1  Mete.  (Ky.)  553;  and  Hoyt  v. 
Sprague,  8  Reporter,  616;  and  seem  to  us  to  accord  with  the  equitable  rule 
laid  down  in  Perry  on  Trusts,  (section  485:)  "  That  the  cestui  que  trust  ought 
to  save  the  trustee  harmless  when  the  trustee  has  honestly,  fairly,  and  with- 
out the  possibility  of  gain  to  himself,  paid  out  money  for  the  cestui  que  trust.** 

The  account  presented  by  the  appellant,  which  shows  a  balance  owing  to 
him  from  Clark,  Terrell  &  Co.  of  $2,792.05,  and  with  one-third  of  which,  or 
4931.67,  he  charges  the  estate  of  his  testator,  contains  an  item  of  credit  in 
his  favor  of  $5,000  for  winding  up  the  business  of  the  firm.  It  is  true,  it  ap- 
pears that  he  mainly  attended  to  it,  but  the  business  of  the  firm  was  not  car- 
ried on  after  Clark's  death,  and  the  appellant  was  the  executor  of  Clark;  and, 
in  the  absence  of  any  agreement  authorizing  it,  it  is  the  general  rule  that  a 
surviving  partner  is  not  entitled  to  compensation  for  such  services. 

It  is  said  in  8  Kent,  Comm.  64,  note  b :  "The  surviving  partner  or  partners 
who  collect  the  debts,  adjust  accounts,  and  wind  up  the  concern,  have  no  com- 
pensation for  trouble  or  services  unless  the  same  be  stipulated.  The  same 
rule  applies  as  if  the  original  partnership  had  continued."  The  same  rule  is 
laid  down  in  Collyer  on  Partnership,  sections  199  (note  1)  and  328,  and  espe- 
cially if  the  survivor  be  the  executor  of  the  deceased  partner.  Exceptions  to 
this  general  rule  may  and  do,  under  modern  decisions,  sirise,  but  we  see  no 
reason  for  departing  from  it  in  this  instance r 

The  item  for  pay  for  these  services  should  be  disallowed;  and  it  results 
that,  instead  of  there  being  a  balance  in  appellant's  favor  on  this  account  pre- 
sented by  him  of  $2,792.05,  that  he  is  indebted  to  the  firm  in  the  sum  of 
$2,207.95,  and  that  Clark's  estate  should  be  credited  with  one-third  of  it,  or 
$735.98,  as  against  the  appellant.  The  item  of  credit  in  his  favor  in  voucher 
Xo.  119,  of  $931.67,  should  therefore  be  expunged,  and  instead  thereof  the 
estate  should  be  credited  by  $735.98;  but,  subject  to  this  correction,  this 
voucher  should  be  allowed.    It  Is  manifest  that  the  executor  paicUhe  debts  to 
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the  bank,  Britt,  and  J.  H.  Terrell.  This  was  done  for  the  benefit  of  the  es- 
tate; and  it  is  now  shown  that  they  were  just,  and  in  this  contest  between 
the  executor,  who  has  acted  in  good  faith,  and  the  devisee,  it  would  be  in- 
equitable not  to  allow  him  credit  for  them. 

Judgment  reversed,  and  cause  remanded  for  a  Judgment  and  further  pro- 
<)eedings  in  conformity  to  this  opinion. 


Gabvbb  Gin  &  Machine  Go.  «.  Bannon  and  others. 

(Supreme  Qmri  of  Tenneuee,    May  17, 1887.) 

FbAUDXTLERT  CoKTBTAHCB— PaBTHKHSHTP— SsOUBIKO   iKDrV^IDUAL  DXBT. 

There  being  no  fraud  in  fact,  a  parinerBhip  creditor  canuot  impeach,  as  fraod- 
nlent  in  law,  a  conyeyance  of  partnenhip  property  in  trust  to  secure  an  individual 
debt  of  the  partners.^ 

Appeal  from  chancery  court,  Shelby  county. 

Wm.  M.  Randolph,  for  complainant.  Bautt  dk  Patterson  and  J7.  C,  Warin- 
ner,  for  defendant. 

Caldwell,  J.  Under  the  firm  name  and  style  of  F.  J.  Bannon  &  Ck>.,  Al- 
bert Paine  and  F.  J.  Bannon  were  partners  in  the  ownership  and  operation 
of  a  cotton-gin  in  the  city  of  Memphis.  In  the  course  of  the  business,  for  part- 
nership purposes,  and  in  the  name  of  the  firm,  they  contracted  certain  debts 
with  the  Carver  Gin  &  Machine  Company,  evidenced  by  several  acceptances. 
Subsequently  Albert  Paine,  F.  J.  Bannon,  and  Margaret  Bannon,  in  their  in- 
dividual names,  executed  their  two  joint  notes  to  M.  Gavin  for  $750  each, 
and  on  the  same  day  Paine  and  Bannon  conveyed  their  partnersliip  property 
in  trust  to  Sullivan,  to  secure  the  judgment  of  the  two  notes  to  Gavin.  Some 
10  months  thereafter  the  Carver  Gin  &  Machine  Company  filed  this  bill  to  set 
aside  the  trust  conveyance  as  a  fraud  upon  the  partnership  creditors,  and  to 
subject  the  property  herein  described  to  the  payment  of  said  obligations. 
There  is  no  proof  of  an  intention  to  defraud  the  creditors  of  the  firm ,  and  we 
thinic  the  conveyance  is  not  fraudulent  in  law,  as  against  such  creditors.  It 
is  true  that  the  effect  of  the  conveyance  is  to  appropriate  copartnership  as- 
sets, in  the  first  instance,  to  the  satisfaction  of  other  than  copartnership  lia- 
bilities; but  such  appropriation  is  not  unlawful,  being  made  in  good  faith. 
The  creditors  of  the  firm  have  no  lien  upon  the  firm  property.  It  is  the  part- 
ner who  has  the  lien  or  equity,  and  the  partnership  creditors,  by  appropriate 
proceedings  in  court,  may  avail  themselves  of  that  equity  through  lien,  but 
not  otherwise;  and  if,  by  any  means,  that  equity  is  extinguished  as  to  the 
partner,  its  benefit  is  lost  to  the  partnership  creditoi-s.  Ko  equity  is  left  to 
either  of  the  partnei-s  in  this  case,  for  each  of  them  has  joined  in  a  convey- 
ance of  the  firm  property,  without  reservation  in  behalf  of  the  creditors  of 
the  firm. 

Speaking  upon  this  subject,  Mr.  Kent  says:  "But  creditors  have  no  lien 
upon  the  partnership  for  their  debts.  Their  equity  is  the  equity  of  the  part- 
ners, assenting  to  the  payment  of  the  partnership  debts.     These  are  just  and 

1  Pabtnasship— FiBX  Pbopebtt—Iitdivivdal  Dkbtb.  So  long  as  a  firm  is  solvent,  all 
its  members  assenting,  the  individual  debts  of  the  parties  may  be  paid  out  of  the  firm 
assets,  Roop  v.  Herron,  (Neb.)  17  N.  W.  Rep.  363 ;  but  if  the  firm  is  insolvent  at  the  time 
tiie  transfer  of  the  firm  property  to  make  such  payment  is  made,  it  is  fraudulent  and 
void  as  to  existing  creditors  of^^the  firm,  Goodbar  v.  Cary,  16  Fed.  Rep.  317 ;  and  one 
partner  may  not  pay  his  private  debts  out  of  the  assets  of  the  firm,  for  this  would  be  a 
fraud  upon  bis  partners,  Gallagher's  Appeal,  (Pa.)  7  Atl.  Rep.  237;  Caldwell  v.  Bloom- 
ington  Furniture  Co.,  (Neb.)  23  N.  W.  JJep.  336;  Willis  v.  Bremner,  (Wis.)  19  N.  W. 
Rep.  403;  Vernon  v.  Upson,  Id.  400;  Powers  v.  C.  H.  Hamilton  Paper  Co.,  (Wis.)  18  N. 
W.  Rep.  20.  See,  also,  Johnston's  Appeal,  (Pa.)  9  Atl.  Rep.  76,  and  note;  Oook  v. 
Rindskopf,  (N.  Y.)  12  N.  E.  Rep.  174 ;  Saunders  y .  Reilly ,  Id.  170 ;  Talt  y.  Murphy,  (Ala.) 
2South.  Rep.  317.  .^^^^^^^^  by  GoOglc 


832  flouTHWESTSRN  BEPORTEB.  (Tenn. 

obvious  principles  of  eqm'ty,  on  which  we  need  not  enlarge,  and  they  have 
been  recognized  and  settled  by  a  series  of  English  and  American  decisions." 
8  Kent,  Conirn.  65,  side  page. 

In  Ex  parte  Rnffin,  6  Ves.  119-126,  Lord  Eldon  said:  "It  is  the  case  of 
two  partners,  who  owed  several  joint  debts,  and  liad  joint  effects.  Under 
these  circumstances,  their  creditors,  who  had  a  demand  upon  them  in  respect 
of  those  debts,  had  clearly  no  lien  whatsoever  upon  the  partnersliip  effects. 
They  had  power  of  suing,  and,  by  process  creating  a  demand,  tliat  would  di- 
rectly attach  upon  the  partnership  effects.  But  they  had  no  lien  upon  or  in- 
terest in  them  in  point  of  law  or  equity.  *  *  *  In  all  those  ways  thfr 
equity  is  not  tliat  of  the  joint  creditors,  but  that  of  the  partners,  with  regard 
to  each  other,  that  operates  to  the  payment  of  the  partnership  debts. " 

The  same  doctrine  was  recognized  and  applied  in  the  subsequent  cases  of 
Ex  parte  Williams,  11  Ves.  3-5,  and  Ex  parte  Kendall,  17  Ves.  526.  In  the 
latter  tliis  language  was  used:  *****  and,  in  all  these  cases  of  distribu- 
tion of  joint  effects,  it  is  by  force  of  the  equities  of  the  partners  among  them- 
selves that  the  creditors  are  paid,  not  by  force  of  their  own  claim  upon  the 
assets,  for  they  have  none."  Numerous  cases  are  collected  in  note  to  the  case 
of  Silk  v.  Prime,  2  Lead.  Cas.  Eq.  pt  1,  pp.  393, 396,  which  sustains  the  proposi- 
tion that  the  equities  of  the  partnership  creditors  depend  upon  the  equities  of 
the  partners  themselves,  and  consequently  may  be  defeated  by  the  honaftde 
appropriation  of  the  firm  assets  by  the  partners.  Judge  Story  says  that  the- 
pai-tnership  creditors  have  no  lien  upon  the  partnership  assets,  but  that  they 
have  equities  which  they  may  work  out  through  the  lien  of  the  partners;  tliat. 
is,  that  "they  have  something  approaching  to  a  lien,  of  which,  with  the  as- 
sent of  the  partners  entitled  to  the  lien,  they  may  avail  themselves,  in  a  court 
of  equity,  against  the  partnership  effects."  Story,  Partn.  §§  97,  326,  360. 
The  same  author  calls  the  right  of  the  firm  creditora  "a  quasi  lien  upon  the- 
partn^rship  effects,  as  a  derivative  subordinate  right,  under  and  through  the 
lien  and  equity  of  the  partners."  Story,  Partn.  §  361.  This  right  is  defined 
in  similar  terms  in  Swell's  Edition  of  Lindley  on  Partnership,  *655,  note  1. 

The  same  rule  and  doctrine  have  been  applied,  without  question,  more  than 
once  in  Tennessee.  In  Fain  v.  Jones,  o  Head,  309,  this  court,  speaking 
through  Judge  Wright,  said:  "The  general  creditors  of  a  firm  have  no  lien 
upon  the  partnership  assets  if  the  partners  themselves  have  none.  The  claim, 
of  the  creditors  must  be  worked  out  through  the  equities  of  the  partners,  and,, 
if  they  have  none,  neither  have  the  creditors." 

In  Mousey.  Thompson,  Judge  Oaruthers,  delivering  the  opinion  of  the 
court,  used  this  language:  "There  is  no  lien  or  other  equity,  in  favor  of  firmi 
creditors,  upon  the  partnership  effects.  This  can  only  be  fixed  by  judgment,, 
like  other  creditors.  *  *  ♦  The  partners  themselves  have  a  right  to  force 
the  application  of  the  partnership  property  to  the  payment  of  the  firm  debts,, 
and  this  right,  sometimes  called  a  lien,  is  paramount  to  the  rigiit  of  a  creditor- 
of  any  member  of  the  firm  to  the  interest  of  his  individual  debtor  in  the  con- 
cern. The  firm  creditors,  in  this  way,  have  the  preference  over  the  Individ* 
ual,  to  have  satisfaction  out  of  the  joint  property.  In  this  way,  and  for  the 
benefit  of  partners  alone,  a  preference  is  given  to  the  joint  creditors;  so  that 
any  lien  or  equity  the  creditor  has  is  worked  out  through,  and  is  entirely  de- 
pendent upon,  that  of  the  partner."  3  Head,  515.  To  same  effect  is  Allen 
V.  Bank,  6  Lea,  562,  563. 

As  ordinary  creditors  of  an  individual  have  no  lien  upon  the  property,  and 
cannot  prevent  him  from  disposing  of  it  as  he  peases,  if  he  act  in  good  faith, 
so  the  ordinary  creditor  of  a  firm  has  no  lien  on  the  property  of  the  firm,  so 
as  to  be  able  to  prevent  a  bona  fide  alienation  of  its  property  to  whomsoever 
it  chooses.  Lindl.  Partn.  (E well's  Ed.)  655;  3  Kent,  Gomm.'66;  Story,  Pailn. 
§  358;  House  v.  Thompson,  3  Head,  515. 

If  the  partners  have  the  right  to  make  absolute  sale  of  partnership  aasels^. 
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it  foUows  that  they  have  the  right  to  pledge  or  mortgage  such  assets.  Espe- 
cially is  this  so  when  the  individual  members  of  the  firm  are  jointly  bound 
and  equally  bound  for  the  payment  of  the  debts  secured  as  in  the  case  before 
us.  This  court  has  recently  held  that  a  mortgage  upon  partnership  real  es- 
tate, signed  by  the  members  of  the  firm,  gave  the  mortgagee,  who  was  the  in- 
dividu^  creditor  of  one  member  of  the  firm,  a  lien  upon  such  real  estate  prior 
and  superior  to  any  claim  of  partnership  creditors,  agaiost  the  same  property 
as  partnei-ship  assets.  Ande7'8on  v.  Norton,  15  Lea,  32.  That  was  a  stronger 
case  for  the  creditors  of  the  firm  than  this,  for  here  each  member  of  the  firm 
owes  the  debt  secured,  while  there  only  one  of  them  owed  it. 

The  case  of  Bitck  v.  Johnson,  7  Lea  282,  is  relied  upon  by  counsel  to  sus- 
tain the  contention  that  the  trust  conveyance  here  impeached  is  fraudulent 
in  Jaw.  We  do  not  think  that  case  authority  for  the  position.  On  the  con- 
traiy,  we  regard  the  opinion  then  delivered  by  Judge  Tubnby  as  in  accord 
with  the  general  doctrine  announced  in  the  several  cases  to  which  we  have  re- 
fened.  There  one  member  retired  from  the  firm,  the  other  partner  assum- 
ing the  payment  of  all  firm  liabilities.  The  retiring  member  retained  '*a  lien, 
equal  to  and  like  a  mortgage"  to  save  him  harmless,  against  the  firm  debts, 
and  as  security  for  the  amount  the  remaining  partner  was  to  "pay  over"  to 
him.  Subsequently  the  retiring  partner  conveyed  such  interest  as  he  had  left 
in  the  firm  to  secure  his  individual  debt.  The  decision  was  that  this  creditor 
of  the  retiring  partner  acquired  an  interest  incumbered  with  the  partnership 
debts,  not  because  the  partnership  debts  were  in  the  first  instance  a  lien  upon 
the  partnership  assets,  but  because  the  partners  had  stipulated,  at  the  time 
of  dissolution,  that  the  firm  assets  should  be  used  in  payment  of  firm  liabili- 
ties. 

Xo  more  is  Lasell  v.  Tucker,  5  Sneed,  38,  an  authority  for  the  position  as- 
sumed by  complainant  in  this  case.  There  one  member  of  the  firm  assumed 
to  pass  the  partnership  assets  by  an  assignment  for  the  benefit  of  the  firm 
creditors  and  the  individual  creditor  of  that  member.  The  decision  was  that 
the  firm  creditors  must  be  paid  first.  The  power  of  the  partners  to  sell  or 
convey  in  trust,  for  any  bona  fide  purpose  they  may  choose,  was  not,  in  terma 
or  by  implication,  denied  in  White  v.  DouTierty,  Mart.  &  Y.  308;  Johnson  v» 
King,  6  Humph.  233;  or  Bai-croft  v.  Snodgrass,  1  Cold.  430.  Nor  was  it  de- 
cided in  any  of  those  cases  that  firm  creditors  had  any  interest  in  or  right  to 
the  assets  of  the  firm  which  they  could  make  available  otherwise  than  througk 
the  equity  of  the  partners  themselves.  The  same  is  true  of  Pennington  v. 
Bell,  4  Sneed,  200;  Insurance  Co.  v.  Part«6, 9  Heisk.  296;  and  Riohardsony^ 
Richardson,  1  Leg.  Hep.  99. 

The  beneficiary  in  the  deed  of  trust  is  entitled  to  the  payment  of  his  debts- 
out  of  the  proceeds  of  the  sale  of  the  property  conveyed.  After  that,  the  sur-^ 
plufl,  if  any,  will  be  paid  to  complainant,  who  impounded  the  property  by  at» 
tachment. 

The  decree  of  the  chancellor  is  affirmed,  and  the  report  of  the  commission  of 
referees  confirmed.  Costs  of  this  court  will  be  paid  by  complainant,  and  costs, 
below  as  directed  by  the  chancellor. 


Barohus  and  others,  Ex'rs,  o.  Peters. 
{Supreme  Court  qf  Tennessee.    May  3,  1887.) 

iNsoLYBircT— ADMiKieTBATioir—- Attachmxht. 

Where  an  attachment  iasaes,  and  is  levied  against  the  estate  of  a  deceased  non- 
resident, under  sabeection  7,  {  4192,  New  Code  Tenn.,  authorizing  an  attachment 
"  where  any  person  liable  for  any  debt  or  demand,  residing  out  of  the  state,  dies 
leaving  property  in  the  state,"  and  where,  pending  the  suit,  an  administrator 
qualifies,  answers,  and  suggests  insolvency,  plaintifif  must  share  jvro  foto  with  other 
creditors  of  the  deceased,  under  the  statutes  governing  the  administration  of  insolv- 
ent estates ;  the  lien  of  the  attachment,  in  such  case,  not  being  a  fi^ed  lian. 
v.4s.w.no.ll — 63 
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Appeal  from  chancery  court,  Shelby  county. 

Smith  <&  Collier,  for  complainants.  Ftnlay  <&  Peters  and  Harris  <&  Turley,, 
for  defendant. 

Snodgrass,  J.  The  amended  bill  in  this  cause  alleged  the  death  of  Thomas 
Peters,  a  non-resident;  that  he  left  property  in  this  state;  and  sought  an  at- 
tachment, under  subsection  7  of  section  4192  of  the  New  Code.  Attachments 
issued,  and  were  levied.  Pending  this  suit,  George  B.  Peters  qualified  as 
administrator  of  the  estate  of  Thomas  Peters,  and  answered  the  bill  and 
amended  bill  herein.  He  had  suggested  the  insolvency  of  the  estate  of 
Thomas  Peters,  and  he  set  up  such  suggestion  and  insolvency  as  a  defense, 
among  others  not  necessary  to  be  mentioned.  The  chancellor  held  that  the 
levies  fixed  liens  which  were  not  displaced  by  the  subsequent  suggestion  of 
insolvency,  and  decreed,  accordingly,  in  complainant's  favor,  and  for  amount 
of  note  sued  on,  with  interest.    The  administrator  of  Peters  appealol. 

The  only  question  in  tlie  case  is  as  to  the  proper  construction  of  the  subsec- 
tion of  the  Code  referred  to,  authorizing  an  attachment  *'  where  any  person 
liable  for  any  debt  or  demand,  residing  out  of  the  state,  dies  leaving  property 
in  the  state;'*  and  its  application  under  the  facts  of  this  case,  where  sugges- 
tion of  insolvency  has  been  made  by  administrator  of  the  debtor,  and  su(£  de- 
fense properly  interposed  in  the  attachment  suit.  The  object  of  our  statutes 
for  the  administration  of  insolvent  estates,  applying,  as  they  do,  alike  to  es- 
tates of  residents  and  non-residents,  (Hubbard  v.  Bpps,  9  Baxt.  288,)  is  to 
secure  equality  of  distribution  among  creditors  of  all  the  assets,  real  and  per- 
sonal. Hence  it  is  held  that  the  legal  effect  of  the  suggestion  of  insolvency  is 
to  appropriate  the  land  (with  other  property)  of  the  debtor  for  a  pro  rata  dis- 
tribution among  his  creditors,  after  first  satisfying  such  as  had  fixed  or  spe- 
cific liens.  Watson  v.  Watson,  1  Baxt.  389.  The  suggestion  of  insolvency 
does  not  defeat  liens  acquired  smdjlxed  in  the  life-time  of  the  debtor,  whether 
they  be  by  judgment,  execution,  attachment,  deed  or  otherwise.  Such  liens, 
so  fixed  in  the  life-time  of  the  debtor,  our  insolvency  statutes  do  not,  and 
were  not  intended  to,  affect.  Field  v.  Creditors  of  WheaUey,  1  Sneed,  350, 
^51;  Winton  v.  Eldridge,  3  Head,  360;  Bangess  v.  Partee,  I  Leg.  Rep.  87; 
Watson  V.  Watson,  1  Baxt.  387;  Boyd  v.  Roberts,  10  Heisk.  474.  But  they 
were  intended  to  affect,  and  the  suggestion  of  insolvency  does  defeat,  liens 
not  fixed  in  the  life-time  of  the  debtor,  or  before  suggestion  of  insolvency. 
The  implied  lien  of  the  vendor  is  defeated.  Watson  v.  Watson,  1  Baxt.  387. 
So  is  the  lien  of  an  unregistered  mortgage.  Henderson  v.  McQhee,  6  Heisk. 
55.  These  cases  established  that  the  object  of  the  statute  referred  to  was  to 
prevent  the  ripening  or  fixing  of  liens  after  the  death  of  the  debtor;  and  we 
cannot  suppose  the  legislature  intended  to  defeat  such  purpose  by  the  subsec- 
tion in  question. 

The  statute  was  intended  to  afford  the  creditor  a  simple  and  speedy  remedy 
for  the  collection  of  his  debt,  where  administiation  was  not  granted,  too  ex- 
pensive, or  unnecessary;  but  was  not  intended  to  provide  a  method  by  which 
one  creditor  might,  by  diligence,  obtain  priority.  In  cases  where  there  are 
no  other  creditors,  or  where  none  intervened,  and  no  insolvency  exists  or  is 
suggested,  and  proper  defense  interposed  before  the  final  appropriation  of  the 
property  attached,  the  statute  would  operate  for  effectual  relief  of  the  attach- 
ing creditors  alone,  but,  in  cases  like  the  one  before  us,  can  give  them  no  pri- 
ority. The  defendant  was  summoned  to  answer  the  original  bill,  and  the 
debt  sued  on  was  established;  the  statute  of  limitations  being  no  defense* 
under  the  facts,  because  waived  by  the  debtor  by  indorsement  on  note  sued 
on.    Jordan  v.  Jordan,  1  Pickle, ,  3  S.  W.  Rep.  896. 

The  decree  of  the  chancellor  will  be  so  modified  as  to  deny  priority  of  satis- 
faction to  complainants,  and  permit  them  to  file  their  decree,  and  share  pro 
rata  in  the  distribution  of  the  assets  in  the  insolvent  proceedings.    The  costs 
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of  this  cause  in  the  court  below  will  be  paid  by  the  administrator  of  Peters, 
out  of  the  assets  of  the  estate,  and  one-half  the  costs  of  this  court.  The  resi- 
due of  the  costs  of  appeal  will  be  paid  by  complainants. 


Lee  r.  Cherry. 

{Supreme  Court  of  Tennessee.    May  4,  1887.) 

1.  Fkauds,  Statute  of — Memokandum — Lettebs. 

Letters  from  a  vendor  to  his  agent  may  constitnte  the  *' memorandum  or  note" 
of  an  agreement  to  convey  land  which  the  statute  of  frauds  requires,  and  if,  from 
such  letters,  the  terms  and  proposal  of  sale,  the  description  of  the  property,  and  the 
affirmance  of  a  sale  made  by  the  agent  can  be  gathered,  the  vendee  may  compel 
specific  performance  on  the  strength  of  his  oral  acceptance  of  the  terms  onered.' 

2.  Speczfio  PEBroBMANCB— Ambiguity— MisiroMEB. 

It  is  not  ground  for  refusing  to  compel  the  specific  performance  of  an  agreement 
to  convey  land  that  the  vendee,  one  Liee,  is  described  as  "Mr.  Lee"  only;  this  be- 
ing, at  most,  but  a  latent  ambiguity  which  may  be  explained  by  parol.  Nor  does 
the  ambiguity  exist  where  it  appears  that  the  vendee  forwarded  a  deed  for  execu- 
tion in  which  his  name  was  fully  stated. 

Appeal  from  chancery  court,  Shelby  county. 

Sstes  <§  Warinner,  for  complainant.     Gantt  &  PaUerson^  for  defendant. 

LuRTOK,  J.  This  is  a  bill  for  the  specific  performance  of  a  contract  for 
the  sale  of  a  lot  in  the  city  of  Memphis.  The  only  question  necessary  to  con- 
sider is  as  to  whether  the  sale  is  sufficiently  evidenced  by  a  writing  to  take  it 
without  the  statute  of  frauds.  It  is  not  essential  that  the  contract  of  sale 
shall  be  in  writing,  provided  there  is  produced  a  writing  containing  th&  terms 
of  the  oral  contract,  and  authenticated  by  the  signatures  of  the  party  to  be 
charged.  The  language  of  the  fourth  section  of  the  statute  is:  *'Unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof ^  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  person  thereunto  by  him  la  wf  ully  authorized. "  The ''  mem- 
oranduni  or  note  thereof  relied  upon  in  this  case  is  found  in  letters  passing 
between  the  vendor  and  his  agent  at  Memphis,  by  which  it  is  clearly  shown 
that  the  defendant  authorized  the  sale  of  the  lot,  by  his  agent,  for  $6,000,  one- 
third  cash,  balance  in  one  and  two  years,  with  interest.  After  some  negotia- 
tions between  the  agent  and  the  complainant,  it  is  shown,  by  one  of  the  let- 
ters of  the  agent  to  the  defendant,  that  he  had  contracted  for  the  sale  of  the 
lot  to  "Mr.  I^"  upon  the  terms  demanded  by  the  owner.  Some  dispute  after- 
wards arose  between  the  vendor  and  his  agent  as  to  the  commissions  of  the 
latter;  the  vendor  insisting  that  he  must  have  $6,000  net.  The  latter  con- 
cludes a  letter  to  his  agent  insisting  upon  $6,000  net,  with  the  agreement:  "If 
you  want  it  at  that  price,  send  me  deed,  and  I  will  sign  and  return  to  you.** 
This  dispute  about  commissions  was  finally  settled  by  the  vendor  agreeing  to 
pay  $125  in  full,  and  the  agreement  of  the  agent  to  accept  this.  A  deed  was 
drawn  up  by  the  vendee,  and  forwarded  by  the  agent  to  the  defendant,  along 
with  an  abstract  of  taxes  due  on  the  lot,  which  were  to  be  paid  by  the  vendor. 
These  taxes  proving  heavier  than  anticipated,  the  vendor  peremptorily  de- 
clined to  sign  the  deed,  and  withdrew  the  lot  from  the  market. 

The  letters  passing  between  Mr.  Bacon,  the  agent,  and  Mr.  Cherry,  the 
vendor,  refer  to  and  connect  with  each  other,  and  contain  all  the  terms  of 
the  sale,  and  a  sufficient  description  of  the  property.    These  letters  of  the 

'  Respecting  the  sufficiency  of  a  memorandum  for  the  sale  of  lands  within  the  statute 
of  frauds,  see  Elliot  v.  Barrett,  (Mass.)  10  N.  £.  Rep.  820.  and  note;  Higham  v.  Harris, 
(Ind.)  8  N.  E.  Rep.  265,  and  note;  Hastings  v.  Weber,  (Mass.)  7  N.  E.  Rep.  848,  and  note ; 
Camp  V.  Moreman,  (Ky.)  2  8.  W.  Rep.  179;  Welch  v.  Darling.  (Vt.)  7  Atl.  Rep.  647,  and 
note;  I^ve  v.  Welch,  (N.  C.)  2  S.  £.  Rep.  242;  Alabama  Gold  Life  lns./€e.  v.  Oliver, 
(Ala.)  2  South.  Rep.  446.  Digitized  by  V^OC 
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vendor  to  his  agent,  stating  a  proposal  of  sale,  and  affirming  the  sale  made 
by  his  agent  on  the  terms  named  by  himself,  are  a  sufficient  memorandum  un- 
der the  statute  of  frauds.  Browne,  St.  Frauds,  §  354a/  Blair  v.  Snodgrass, 
1  Sneed,  26.  The  party  to  be  charged  therewith  under  the  statute  is  the 
vendor;  and,  if  the  agreement  be  signed  by  him,  or  there  be  a  sufficient  mem- 
orandum of  an  oral  agreement  signed  by  him,  he  will  be  bound;  for  an  offer 
or  proposal  signed  by  the  party  proposing  to  sell  will  support  an  action  against 
him  for  breach  of  the  contract  afterwards  made  by  the  oral  acceptance  of  the 
offer  by  him  to  whom  it  was  made,  the  fact  of  such  acceptance  being  provable 
by  oral  evidence.  Browne,  St  Frauds,  §  345a;  Whitby  v.  Whitby,  4  Sneed, 
473;  Fra^er  v.  Ford,  2  Hesd,  464. 

The  objection  that  the  sale  is  reported  by  the  agent  in  his  correspondence 
as  having  been  made  to  '*Mr.  Lee,"  and  that  this  is  not  a  sufficient  descrip- 
tion of  the  vendee,  is  not  tenable.  This,  at  most,  is  but  a  latent  ambiguity  in 
the  writing,  and  may  be  removed  by  parol  evidence.  Whart.  £v.  §§  ^,  953. 
It  would  be  quite  as  uncertain  as  to  who  was  the  vendee,  if  the  s&Le  had  been 
made  to  John  Smith;  for  parol  evidence  as  to  which  John  Smith  was  the  pur- 
chaser, would  be  equally  necessary.  Any  doubt  on  this  matter  was,  how- 
ever, removed  by  the  forwarding  to  the  vendor  before  his  refusal  to  execute 
his  agreement  of  a  deed  for  his  signature.  This  deed  is  referred  to  in  the 
letter  both  of  the  agent  and  vendor,  and  becomes  thereby  a  part  of  the  "mem- 
orandum." 

The  objection  that  this  agreement  ought  not  to  be  enforced  by  reason  of 
collusion  between  the  vendee  and  the  agent  of  the  vendor  is  unsupported  by 
the  facts.  Mr.  Lee  was  a  stranger  to  the  agent  until  the  day  of  the  purehase, 
and  iif  no  way  implicated  in  any  breach  of  duty  which  might  be  attributed  to 
Mr.  Bacon,  the  agent.  With  regard,  however,  to  Mr.  Bacon's  conduct  in 
this  matter,  we  are  unable  to  discover  any  delinquency  upon  his  part,  to- 
wards Mr.  Cherry.  The  suspicion  upon  the  part  of  Mr.  Cherry  that  he  had 
been  induced  by  his  agent  to  offer  this  property  at  a  sum  much  below  its  value, 
though  evidently  entertained  sincerely  by  him,  does  not  seem  founded  in  fact. 
The  sale,  by  the  great  weight  of  proof,  was  for  the  full  value  of  the  lot  at 
that  time,  and  was  as  good  a  price  as  could  have  been  obtained. 

A  decree  in  accordance  with  prayer  of  bill  will  be  drawn;  the  decree  of  the 
chancellor  reversed;  the  costs  of  the  cause  will  be  paid  by  defendant. 


SoLiNSET  and  others  e.  Ltncoln  Sav.  Bank  and  others. 

LmooLN  Sav.  Bank  and  others  v.  Solinsky. 

{Supreme  Qmrt  qf  Tenneeaee.    1867.) 

1.  Fraudulbht  Gowbtancs— Rboovsrt  of  Hokbt  Value. 

Where  the  specific  property  conveyed,  in  fraud  of  creditors,  to  one  partidpaliag 
in  the  irand,  cannot  be  recovered,  a  decree  for  its  value  maybe  rendered;  over- 
ruling diaum  in  Tuhh  v.  WUliamSy  7  Humph.  367. 

T    AtTACHMBKT— ASSIONMKKT— PaiOBITT. 

Where  a  debtor's  previous  fraudulent  conduct  affords  ground  for  an  attachment, 
the  attachment  is  none  the  leas  valid  because  the  creditor  has  reason  to  believe  that 
a  general  assignment  is  in  preparation,  such  assignment  not  being  of  record. 

3  8Aif»—LBVY— Validity. 

An  attachment  of  goods  is  not  invalid  because  levied  in  the  night-time,  and  by 
forcing  an  outer  door  or  raising  a  window  of  a  store-house  disconnected  with  the 
dwelling-house,  and  forming  no  part  of  the  curtilage. 

4  VSSIQNMBWT  FOB  BeNBFIT  OF  CbEDIT0B8— VALIDITY— FbAUD. 

A  general  assignment  for  the  benefit  of  creditors  is  fraudulent  in  fact  as  against 
attaching  creditors,  where  it  appears  that  the  assignee  had  previously  aided  the  m- 
signor  in  fraudulently  difiposing  of  property ;  that  a  fictitious  debt  to  the  assignee 
was  secured  to  him  by  the  assignment ;  that  the  assignment  lacked  an  inventoiy 
of  notes  and  accounts  due  the  assignor,  and  a  detailed  schedule,  and  failed  to  inm- 
cate  the  quantity  and  value  of  the  property  aadigned ;  and  that,  altkoogh  hana/ide 
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debts  were  secured  by  the  assign  men  t,  yet,  the  controversy  being  between  the  as- 
sdgnor  and  assignee  on  the  one  hand,  and  the  attaching  creditors  on  the  other,  no 
creditors  intervened  to  uphold  the  assignment.  Under  the  circumstances  the  as- 
signee's acceptance  should  not  be  treated  as  an  acceptance  by  creditors. 

5.  Same — Kights  of  Assigneje — Costs. 

Where,  in  a  contest  in  equity  between  attaching  creditors  and  the  assignee  under 
a  general  assignment,  the  assignment  is  found  to  be  fraudulent  in  fact,  s^id  the  as- 
signee is  found  to  have  participated  in  the  fraud,  he  will  be  charged  with  costs,  and 
will  not  be  allowed  his  disbursements. 

6.  Same— Appbal— -Kevbbsal. 

Where,  as  between  attaching  creditors  nnd  the  assignee  under  a  general  assign- 
ment, a  decree  sustaining  the  assignment  is  reversed  on  appeal,  the  decree  of  the 
appellate  court  sustaining  the  attachments  will  be  limited  to  those  of  the  attach- 
ing creditors  who  appealed. 

Appeal  from  chancery  court,  Lincoln  county. 

N.  SmitTisoriy  for  Solinsky.  /.  H.  Holman,  F,  P.  Taylor ^  and  A,  Jf .  SolO' 
man,  for  the  bank. 

LiTBTON,  J.  L.  Lipman,  a  merchant,  owing  debts  amounting  to  about  $15,- 
000,  made  a  deed  of  assignment  of  his  stock  of  goods  and  his  b^k-accounts  to 
H.  Solinsky,  as  trustee.  He  secures  in  this  deed  all  of  his  creditors  equally. 
Certain  creditors  sued  out  and  levied  attachments  upon  this  stock  of  merchan- 
dise, a  few  hours  in  advance  of  the  acknowledgment  and  registration  of  the 
deed  of  trust.  A  number  of  others  sued  out  and  levied  attachments  a  few  hours 
after  the  registration  of  the  deed  to  Solinsky,  and  after  his  qualification  as 
trustee.  The  pleadings  make  a  controversy  between  Solinsky,  as  trustee  un- 
der the  deed  of  assignment,  and  the  attaching  creditors.  This  original  bill 
was  filed  by  Solinsky  as  trustee,  and  Lipman,  the  assigning  debtor,  against 
the  attaching  creditors,  and  this  bill  enjoined  the  prosecution  of  the  attach- 
ment suits;  and  this  bill,  together  with  the  answer  and  cross-bill,  and  an 
original  bill  filed  by  the  attaching  creditors,  presents  issues  upon  which  the 
validity  of  the  deed  of  assignment  depends,  and  upon  which  the  validity  and 
4>tfect  of  the  several  attachments  depend. 

It  will  be  unnecessary  to  further  state  the  pleadings.  The  facts  necessary 
to  the  determination  of  the  several  questions  presented  by  them  will  appear 
in  the  subsequent  parts  of  this  opinion.  The  facts  proven  abundantly  estab- 
lish the  charge  that  Lipman  was,  and  had  been  for  some  time,  fraudulently 
disposing  of  his  property,  with  the  intent  to  hinder  and  defeat  his  creditors. 

The  deed  of  assignment  secures,  among  the  other  claims  secured  therein,  a 
debt  of  $1,200,  stated  to  be  due  to  Solinsky,  the  trustee.  The  cross-bill  and 
original  attack  this  debt  as  colorabla  The  proof  overwhelmingly  establishes 
this  charge.  Its  fictitious  character  is  made  manifest.  The  attaching  cred- 
itors, in  their  cross-bill,  charge  that  Solinsky  had  aided  and  abetted  Lipman 
in  the  fraudulent  sales,  transfers,  and  concealments  made  just  prior  to  the 
general  assignment;  that  Lipman  had  fraudulently  transferred  to  Solinsky 
himself  considerable  amount  of  property;  and  a  decree  is  sought  against  him 
for  such  property  or  its  value.  The  proof  shows  much  complicity  upon  the 
part  of  Solinsky  in  the  fraudulent  transaction  of  Lipman;  and  it  is  positively 
shown  that  about  14  cases  of  boots  and  shoes  purchased  by  Lipman  at  Kaah- 
ville  were  never  taken  by  the  latter  from  the  depot  at  Fayettville,  but  were 
by  the  clerks  of  liipman  reshipped  to  one  O'Shisky,  at  Wales  station,  Tenn- 
essee. This  latter  individual,  instead  of  claiming  or  receiving  the  goods, 
simply  re-marked  them  at  the  depot  at  Wales  station  to  Solinsky  at  Pulaski, 
where  the  latter  had  a  store.  These  goods  are  shown  to  have  been  received 
by  Solinsky,  and  their  value  is  shown  to  be  about  $400.  It  is  true  that  So- 
linsky claims  that  these  goods  were  sent  to  him  as  a  part  payment  upon  a  pre- 
tended indebtedness  due  to  him  by  Lipman.  The  effort  to  prove  such  an  in- 
debtedness has  wholly  failed,  unless  it  be  as  to  $250  security  debt  claimed  to 
have  been  paid  by  Solinsky  for  Lipman;  but  the  proof  as  to  this  is  not  satis- 
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factory.  B at  these  goods  were  claimd  to  have  been  paid  and  credited,  not  apon 
this  security  debt,  but  upon  a  note  for  6700.  No  note  is  produced.  On  the 
contrary,  when  Solinsky  is  called  on  to  produce  said  note,  he  claims,  after  the  as- 
signment, to  have  assigned  it  to  one  Bagtoky.  The  latter  has  not  filed  as  a 
claim,  and  he  does  not  testify  in  the  cause.  We  are  satisfied  there  was  no  debt 
due,  either  at  the  time  of  this  mysterious  shipment  of  shoes,  or  at  the  time  of 
the  making  of  the  deed.  These  goods  have  not  been- attached,  and  they  per- 
haps could  not  be  identified.  It  is  insisted  that  no  decree  can  be  granted  for 
the  proceeds  of  the  sale  of  the  merchandise,  or  for  the  value.  The  statement 
in  case  of  Tubh  v.  Williams,  7  Humph.  367»  is  to  the  effect  that,  under  the  stat- 
ute of  frauds,  the  creditors  of  fraudulent  vendor  or  donor,  could  only  reach 
the  specific  property  sold  or  conveyed,  and  could  not  recover  its  value  or  pro- 
ceeds from  the  fraudulent  vendor  or  donor. 

This  statement  is  not  the  law,  and  never  has  been  the  law.  It  was  dictum 
in  the  case  in  which  it  was  used.  In  the  subsequent  case  of  March  v.PotreZ/, 
Thomp.  Tenn.  Gas.  — ,  this  language  was  expressly  commented  on,  and  dis- 
tinctly overruled.  Prior  to  the  last  case  referred  to,  this  language  had  been 
limited  to  actions  at  law.  Richards  v.  Btoingf  II  Humph.  382.  When  a 
fraudulent  vendor  has  so  converted  or  disposed  of  the  property,  creditors  may, 
in  equity,  at  least,  recover  the  proceeds  or  value  thereof. 

The  chancellor  gave  a  decree  for  the  value  of  those  goods  directly  traced  to 
Solinsky,  and  we  ufiirm  his  action.  The  attachments  levied  before  the  regis- 
tration of  the  deed  of  assignment  were  properly  sued  out,  and  lawfully  levied, 
and  are  entitled  to  priority  of  payment  in  the  order  of  their  levy.  That  the 
creditors  suing  out  these  attachments  had  reason  to  believe,  at  the  time,  that 
a  general  assignment  was  being  prepared,  will  not  operate  to  prevent  their 
levying.  They  had  lawful  grounds  for  attachment  in  the  previous  fraudulent 
conduct  of  Lipman,  regardless  as  to  whether  the  general  assignment  he  was 
supposed  to  be  making  was  or  was  not  a  further  fraudulent  scheme.  So  long 
as  no  valid  conveyance  by  Lipman  was  of  record,  his  creditors  had  a  right  to 
pursue  their  legal  remedies.  The  objections  that  their  levies  were  made  in 
the  night-time,  and  that  entrance  into  the  store-houses  where  the  merchandise 
was  stored  was  obtained  by  raising  a  window  or  forcing  an  outer  door,  is  not 
tenable.  The  maxim,  "A  man's  house  is  his  castle,"  only  extends  to  his 
dwelling-house;  therefore  a  store-house  or  warehouse,  or  barn  or  out-house, 
not  connected  with  the  dwelling-house,  may  be  broken  open  in  order  to  levy 
an  execution  or  attachment.  Semayfie^s  Case,  I  Smith,  Lead.  Gas.  side  page 
118. 

Spenceb,  G.  J.,  in  delivering  opinion  of  the  court  in  case  of  Haggerty 
V.  Wilder,  16  Johns.  288,  said:  *'  There  can  be  no  doubt  that  the  sheriff  ha<i  au- 
thority to  break  open  the  store-house,  and  seize  the  goods.  The  privilege 
which  the  law  allows  to  a  man's  habitation,  and  which  precludes  the  sheriff 
from  entering  unless  the  outer  door  be  open,  either  to  assist  the  party,  or  to 
take  his  goods  in  execution,  does  not  extend  to  a  store  or  bam  disconnected 
with  the  dwelling-house,  and  forming  no  part  of  the  curtilage." 

The  chancellor  was  in  error  in  holding  levies  invalid  because  of  the  break- 
ing into  the  store-house.  We  think  the  attachments  levied  on  the  day  follow- 
ing the  registration  of  this  deed  of  assignment  are  entitled  to  satisfaction  in 
the  order  of  their  levy,  after  first  paying  those  levied  before  the  assignments. 
The  assignment  purports  to  secure  all  of  the  creditors  of  the  assignor  equally; 
yet  we  think  it  was  fraudulent  in  fact,  in  view  of  all  the  facts  of  this  case. 
The  trustee  to  whom  this  deed  was  made  has  been  guilty  of  aiding  the  assignor 
in  his  fraudult'nt  disposition  of  his  assets.  A  considerable  lot  ol  the  goods  of 
the  assignor  have  been  positively  traced  to  his  possession.  There  are  strong 
circumstances  in  the  record  strongly  indicative  of  his  having  fraudulently  o^ 
tained  other  goods.  A  fictitious  debt  of  $1,200  is  secured  to  him  in  the  as- 
signment. He  was  the  brother-in-law  of  the  debtor.  The  deed^  of  assign- 
Digitized  by  VjOC 


Tex.]  WILSON  V.  SIMPSON.  889 

ment  contains  no  inventory  of  the  notes  and  accounts.  INTo  detailed  schedule 
is  annexed.  There  is  nothing  to  indicate  the  quantity  or  the  value  of  the  prop- 
erty assigned.  The  bond  of  a  trustee  of  this  character  would  be  very  slight 
protection  to  honest  creditors  secured  by  such  an  indefinite  assignment.  We 
are  convinced  that  the  purpose  of  this  assignment  was  fraudulent,  for  these 
goods  in  the  hands  of  Solinsky  were,  in  effect,  in  the  hands  of  Lipman.  There- 
fore, without  regard  to  the  effect  which  the  act  of  1881  might  have  upon  such 
a  deed  of  assignment,  we  think  it  was  in  fact  fraudulent  and  void.  That 
these  are  bona  fide  debts,  secured  therein,  which  have  not  participated  in  the 
fraud  of  the  assignor,  or  the  purposed  fraud  of  the  assignee,  may  be  true;  but 
no  such  creditor  has  intervened.  This  has,  from  the  beginning,  been  a  liti- 
gation between  Solinsky,  claiming  as  trustee  and  creditor,  against  the  at- 
taching creditors.  There  is  no  evidence  whatever  that  any  creditor  has  ac- 
cepted the  benefits  of  this  deed.  The  presumption  of  acceptance  is  not  strong 
enough  to  justify  us  in  upholding  this  instrument  as  valid  for  any  purpose, 
when  there  is  no  one  actively  seeking  relief  under  the  deed  but  the  fraudu* 
lent  trustee. 

The  acceptance  by  such  a  trustee,  under  the  facts  of  this  case,  cannot  ba 
treated  as  an  acceptance  by  the  secured  creditors :  none  of  them  actively  seek- 
ing relief  in  this  case.  There  is  nothing  in  the  point  made  in  the  brief  of  coun* 
sel  that  the  attaching  creditors  have  abandoned  this  attachment  sued  out  at 
law.  They  were  enjoined  under  the  bill  pf  Solinsky  and  Lipman  from  prose- 
cuting their  attachment  suits.  The  very  purpose  of  the  bill  of  Solinsky  was 
to  determine  the  validity  of  the  deed  of  assignment,  as  against  the  attach- 
ment. The  attachments  sued  out  in  this  court  were  to  reach  assets  not  sub- 
jected by  the  attachment  at  law.  The  validity  of  these  attachments  at  law  is 
assailed  by  the  original  bill  upon  the  ground  already  discussed,  and  upon  a 
denial  of  fraud.  Without  passing  upon  the  question  as  to  whether  the 
grounds  set  out  in  the  affidavits  for  the  legal  attachments  can  be  controverted 
by  such  a  bill  as  this,  we  are  content  to  determine  that  fraud  has  been  abun- 
dantly proven,  and  the  ground  for  attachment  vindicated.  The  costs  of  both 
the  original  bills  and  of  this  cross-bill  will  be  paid  by  Solinsky  and  Lipman,  and 
of  this  appeal  will  be  paid  by  H.  Solinsky  and  his  sureties.  The  case  will  be 
remanded  for  the  execution  of  this  decree.  The  claim  of  Solinsky  to  be  al- 
lowed his  disbursement  for  counselfee  incurred  in  this  litigation  will  of  course 
be  disallowed.  The  burden  of  paying  for  this  litigation  cannot  be  thrown 
upon  the  fund  to  which  the  attaching  creditors  are  entitled. 

Some  of  the  attaching  creditors  did  not  appeal  from  the  decree  of  the  chan- 
cellor, maintaining  the  assignment  as  against  all  of  the  attaching  creditors. 

The  decree  to  be  drawn  will  of  course  be  limited  to  the  paities  now  before 
the  court. 


Wilson  and  others  t?.  Simpson  and  others. 

{Supreme  Court  of  Texas,    May  20,  1SS7.) 

3.  PoBLic  Lands — Bond  for  Title — Issue  of  Patent. 

A  title  bond  executed  in  1837,  reluting  to  lands  to  which  at  the  time  no  patent 
bad  been  issued,  conveys  no  legal  estate,  bur  is  a  mere  executory  contract,  confer^ 
ring  an  equitable  interest;  and  in  any  proceeding  upon  it,  if  not  instituted  within 
proper  time,  the  plea  of  *'  stale  demand  "  will  be  applicable. 

2.  Deed— Regibtbatiow— AirrHBNTicATioN. 

A  title  bond  executed  in  1837,  and  nroved  for  record  in  1845,  is  sufficiently  au- 
thenticated for  registration  by  the  afflaavit  of  one  witness. 

Z,  Costs— Execution. 

Sections  1420a,  14206,  and  1420c,  of  Rev.  St.  Tex.,  providing  for  the  issuing  of 
costs  bills,  upon  which  execution  may  be  levied,  do  not  apply  to  cases  in  which 
suit  has  terminated  and  judgment  been  rendered  for  costs,  and  a  sale  effected  under 
a  bill  of  coats  issued  in  such  a  case  is  absolutely  void.  ^  j 
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4.  ACKiroWLIDOMSNT— POWBB  OF  AlTOBKEY— MARRIED  WOMAN. 

All  conyeyanoes  of  land,  executed  under  a  power  of  attorney,  given  by  a  mar- 
ried woman,  and  not  acknowledged  in  due  form,  are  yoid,  so  far  as  they  purport 
to  transfer  her  interest. 
6.  NoTAET  Public— AuTHORiTT. 

The  authority  of  a  notary,  who  is  lawfully  such  by  virtue  of  bis  holding  some 
other  office,  is  quite  as  ample  to  authenticate  conveyances  for  the  purpose  of  regis- 
tration as  if  he  were  notary  by  direct  appointment. 
6.  EviDEifOB— Admissioks— Dbrooation  of  Title. 

Admissions  in  derogation  of  title  to  property^,  made  by_  a  former  owner,  who  has 
parted  with  his  interest,  are  not  competent  evidence  against  third  parties. 

Appeal  from  district  court,  Comanche  county. 

If.  B,  Lindaey  and  Fleming  ds  Moore,  for  appellants.  Wood  d*  Charlton^ 
for  appellees. 

Oaikes,  J.  On  the  eighth  day  of  October,  1887,  Epps  D.  Payne  executed 
to  W.  H.  Harris  a  bond  in  the  sum  of  $5,000,  conditioned  as  follows:  ''That 
if  the  above-bound  Epps  D.  Payne,  his  heirs,  executors,  or  administrators  or 
assigns,  shall  make,  or  cause  to  be  made,  unto  the  said  William  H.  Harris, 
his  heirs  or  assigns,  a  good  and  sufficient  warranty  honaflde  title  to  the  re- 
maining part  of  my  own  head-right  of  land,  to  which  I  am  entitled  as  the 
head  of  a  family,  under  the  constitution  and  laws  of  this  republic,  viz.,  two- 
thirds  of  a  league  and  labor  of  land,  all  expense  on  the  same  to  be  paid  by  the 
said  Payne  or  his  deputy  or  agent  so  soon  as  I  myself  can  obtain  one  from  tins 
government,  now,  if  the  above-bound  Epps  D.  Payne  shall  well  and  truly  per- 
form, fulfill,  and  accomplish  unto  the  said  William  H.  Harris  the  titles  as 
above  mentioned,  then,  and  in  that  case,  this  bond  or  obligation  is  to  be  null 
and  void,  or  else  to  be  and  remain  in  full  force  and  virtue. "  On  the  second 
day  of  February,  1838,  a  certificate  for  a  league  and  labor  of  land  was  issued 
to  Payne,  as  the  head  of  a  family,  by  the  board  of  land  commissioners  of  Sa- 
bine county.  This  certificate  was  located  on  the  two-thirds  of  a  league  of 
land  in  controversy  in  1851.  The  field-notes  recite  that  the  location  was  made 
for  Payne,  and  the  patent,  which  is  dated  in  1852,  issued  in  his  name.  This 
suit  was  brought  by  the  heirs  of  Harris  and  of  his  wife  to  recorer  of  appel- 
lants, who  were  in  possession  of  the  premises,  claiming  under  conveyances 
from  the  heirs  of  Payne,  the  land  so  located  by  virtue  of  the  Payne  certificate. 
The  issues  involved  in  this  appeal  will  be  determined  by  the  effect  which  is 
to  be  given  to  the  title  bond  from  Payne  to  Harris  as  an  instrument  of  con- 
veyance. 

In  Gainer  v.  Cotton,  49  Tex.  119,  a  bond  similar  in  form  to  the  one  before 
us  was  held  not  merely  an  executory  contract  for  the  si^e  of  land,  but  a  con- 
veyance which  passed  proprio  vigore  the  legal  title.  We  do  not  doubt  the 
correctness  of  that  decision.  The  laws  of  Mexico  were  still  in  force  in  Texas 
when  the  bond  in  that  case  was  executed.  It  is  apparent  from  its  face  that 
the  parties  to  it  were  accustomed  to  the  common-law  forms  of  conveyanc- 
ing, and  that  in  making  it  they  were  acting  upon  the  idea  then  prevalent  that 
the  claimant  of  land  could  not  convey  it  by  deed  before  the  issue  of  the  final 
title  from  the  government.  The  bond  shows  that  its  consideration  was  the 
executed  transfer  of  a  lot  from  the  obligee  to  the  obligor,  and  clearly  mani- 
fests the  intention  of  the  parties  that  the  obligee  was  to  become  immediately 
entitled  to  a  half  interest  in  the  obligor's  half  of  a  league  of  land  which  is 
therein  described.  These  embrace  all  the  elements  of  a  sale  under  the  Mexi- 
can law,  and  hence  the  execution  of  a  deed  in  the  pursuance  of  such  a  bond 
would  add  nothing  to  the  validity  of  the  title.  The  court  accordingly  held, 
in  that  case,  that  the  instrument,  though  in  the  form  of  a  bond  for  title,  was 
in  itself  an  effective  conveyance  of  the  legal  title,  and  that,  therefore,  the 
plea  of  stale  demand  could  not  be  set  up  against  one  claiming  under  it.  But 
there  is  a  very  broad  distinction  between  that  and  the  case  we  h^ss^  before  us. 
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Here,  when  Fiajne  executed  the  bond  to  Harris,  he  had  no  land  to  convey. 
He  had  a  right  to  land  under  the  laws  of  the  republic,  bat  as  yet  had  received 
no  certificate  as  an  evidence  of  that  right.  The  contract  seems  based  upon 
the  idea  that  the  obligor  had  received  a  portion  of  the  land,  and  was  entitled 
to  a  two-thirds  of  a  league  more,  and  he  binds  himself  to  procure  a  certificate 
for  this  amount  of  land  at  his  own  expense,  and  to  make  title  to  it  to  the 
obligee.  The  ceitificate,  however,  issued  for  the  whole  league  and  labor. 
This  gave  Harris  an  undivided  interest  of  two-thirds  in -the  certificate.  Now, 
'the  location  having  been  made,  and  the  patent  having  issued  in  the  name  of 
Payne,  we  think  it  quite  apparent  that  whatever  right  the  heirs  of  Harris  had 
in  the  land  was  an  equitable  right,  and  their  sole  remedy  in  a  court  of  equity. 
The  claimants  under  this  bond  would  have  no  standing  whatever  in  a  court  of 
law  under  a  system  of  jurisprudence  where  law  and  equity  are  administered 
in  separate  forums,  and  they  could  obtain  no  relief  even  in  a  court  of  equity 
without  proving  that  the  bond  was  supported  by  a  valuable  consideration. 
STiort  V.  Price,  17  Tex.  S97;  Danms  v.  Porter,  64  Tex.  69;  Barley  v.  8teirett, 
18  Tex.  113. 

In  several  respects  the  case  is  wholly  unlike  that  of  Gainer  v.  Cotton,  8Ur 
pra.  In  that  case  the  consideration  clearly  appeared  on  the  face  of  the  bond 
to  have  been  executed.  The  obligor  was  at  the  time  the  owner  of  the  land 
which  he  undertook  to  convey.  Hence  it  was  held  a  conveyance  under  the 
Mexican  law,  which  knew  no  distinction  between  the  legal  and  equitable  title. 
But  in  the  case  before  us  the  contract  is  executory.  It  is  to  make  title  to  the 
-certificate  when  Issued.  In  order  for  the  heirs  of  the  obligee  to  recover  the 
land,  it  would  be  necessary  for  them  to  prove  a  consideration,  then  to  estab- 
lish a  trust  in  the  certificate,  and  through  this  a  trust  in  the  land.  This,  as 
we  take  it,  would  be  an  equitable  proceeding,  and  one  to  which,  if  not  insti- 
tuted  within  proper  time,  the  plea  of  stale  demand  would  be  applicable.  In 
this  view  of  the  law  we  think  we  are  well  sustained  by  numerous  authorita- 
tive decisions  of  our  own  court.  McFaddin  v.  Williams,  68  Tex.  625;  Flem- 
ming  v.  Reed,  37  Tex.  152;  Teary  v.  Cummins,  28  Tex.  91;  Glasscock  v.  NeU 
^on,  26  Tex.  150;  Smith  v.  Hampton,  18  Tex.  459;  Johnson  v.  Netcman,  43 
rrex.  628;  Mitchell  v.  Sheppard,  13  Tex.  484. 

The  court  below  took  a  different  view  of  the  instrument,  and  charged  the 
Jury  as  follows:  "The  jury  is  further  charged  that  the  plaintiffs  have  intro- 
duced in  evidence  a  title  bond  and  obligation  in  writing,  dated  the  eighth  day 
of  October,  1837,  from  Epps  D.  Payne  to  W.  H,  Harris,  which  was  duly  re- 
corded in  CJomanche  county day  of ,  1861;  also  a  land  certificate 

issued  by  the  board  of  land  commissioners  of  Sabine  county,  Texas,  to  Epps 
D.  Payne,  for  a  league  and  labor  of  land,  dated  second  day  of  February,  1838; 
also  field-notes  of  a  survey  made  under  said  certificate,  and  made  by  locator  of 

certificate  on day  of ,  A.  D. ;  also  the  patent  from  the  state 

of  Texas  to  Epps  D.  Payne,  his  heirs  or  assigns,  by  virtue  of  said  certificate 

and  location  dated day  of ,  1852;  that  the  legal  effect  of  such  evi- 

•dence  is  to  vest  title  to  the  land  in  controversy  in  the  heirs  of  William  H. 
Harris  at  the  date  of  the  issuance  of  said  patent;  and  the  jury  are  charged 
that  said  title  so  vested  in  the  William  H.  Harris  heirs  in  1852,  the  date  of 
patent,  is  a  legal  title,  as  contradistinguished  from  an  equitable  title;  and  the 
jury  are  instructed  that  the  doctrine  of  stale  demand  cannot  be  urged  and 
pleaded  against  plaintiffs  in  this  suit." 

This  charge  is  assigned  as  error,  and  it  follows  from  what  we  have  said 
that  in  our  opinion  the  assignment  is  well  taken.  The  facts  stated  in  the  in- 
struction did  not  invest  the  appellees  with  a  legal,  in  contradistinction  to  an 
equitable,  title,  and  the  plea  of  stale  demand  was  applicable  to  the  case.  It 
Is  to  be  noted  here  that  the  certificate  having  issued  to  Payne  for  a  league  and 
Jabor,  Harris'  claim  in  it  was  only  that  of  a  two-thirds  undivided  interest. 
It  is  not  positively  shown  by  the  record  who  caused  the  location^f  the  land 
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in  controversy.  Harris'  heirs  had  the  right  to  locate  their  part  of  the  certifi- 
cate separately,  and  to  hold  the  location  as  their  interest  in  severalty,  (Farris 
V.  Qilbertt  60  Tex.  351;)  but  it  is  not  shown  that  they  did  this.  Hence  it. 
would  seem  that,  in  the  absence  of  some  proof  that  the  location  was  made  ex- 
pressly for  them,  a  two-thirds  interest  in  the  land  would  be  the  utmost  extent 
of  their  lawful  demand  under  any  circumstances.  This  point,  howevei,  was 
not  made  in  the  court  below,  both  parties  seeming  to  have  acted  upon  the 
theory  that  the  heirs  of  Harris  were  entitled  to  the  entire  interest  in  the  land, 
if  they  were  entitled  to  any  part  of  it.  The  record  shows  that,  before  thfr 
bringing  of  this  suit,  the  plaintiffs  herein  had  instituted  a  previous  action  for 
the  recovery  of  the  same  land,  in  which  they  took  a  nonsuit.  An  execution  for 
the  costs  issued  against  them, and  was  returned  satisfied.  Subsequently  they 
sued  out  a  writ  of  error,  but  did  not  prosecute  it  by  filing  the  transcript  in 
the  supreme  court.  After  the  writ  of  error  was  issued,  the  clerk  of  the  dis- 
trict court  placed  in  the  hands  of  the  sherilT  a  certified  copy  of  a  bill  of  costs» 
consisting  wholly  of  costs  incurred  by  reason  of  the  proceedings  in  error,  un- 
der which  the  premises  in  controversy  was  sold  as  the  property  of  the  plain* 
tiffs.  The  court  below  held  that  this  sale  passed  no  title,  and  we  think  this 
ruling  correct.  The  authority  for  issuing  a  bill  of  costs  which  shall  have  the 
effect  of  an  execution  is  found  in  articles  1420a,  14206,  and  1420c  of  the  Re- 
vised Statutes.  Without  these  enactments  the  officers  of  the  court  had  an 
ample  remedy  for  the  collection  of  their  costs  at  each  term  in  all  cases  dis» 
posed  of  upon  final  trial,  and  when  no  appeal  was  taken.  The  purpose  of 
these  provisions  was  to  enable  them  to  obtain  their  fees,  where  the  cases  were 
continued,  or  where  execution  upon  the  judgment  was  suspended  by  an  ap- 
peal. Article  1420a  reads  as  follows:  "It  shall  be  lawful  for  the  clerks  of 
the  district  and  county  courts,  and  justices  of  the  peace,  to  demand  payment 
of  all  costs  due  in  each  and  every  case  pending  in  their  respective  courts,  up 
to  the  adjournment  of  each  term  of  the  court."  This  is  evidently  intended, 
to  apply  to  pending  suits  only,  and  not  to  those  in  which  final  judgments- 
should  be  rendered.  Article  14206  gives  the  renjedy  for  the  collection  of  these- 
fees  in  case  the  demand  is  not  complied  with;  and,  in  order  to  prevent  the  de- 
lay which  would  be  caused  by  an  appeal,  it  further  provides  that  the  removal 
of  the  cause  by  appeal  shall  not  prevent  the  issuing  of  an  execution  for  costs 
at  the  end  of  the  term  at  which  the  appeal  is  taken.  The  remedy  is  nowhere 
exteuded  to  any  costs  which  accrue  after  the  end  of  the  term  of  the  court  at 
which  the  final  judgment  is  rendered.  We  know  of  no  rule  that  authorizes 
us  to  extend  the  operation  of  a  summary  remedy  of  this  character  beyond  the 
clear  import  of  the  language  of  the  statute.  The  bill  of  costs  by  virtue  of 
which  the  sale  In  question  was  made  was  for  fees  which  accrued  after  the  end 
of  the  term  at  which  the  final  judgment  was  entered, and  which  were  incurred 
by  reason  of  the  suing  out  of  a  writ  of  error.  The  statute  does  not  give  such 
a  bill  of  costs  the  force  and  effect  of  an  execution,  and  hence  the  sale  was  un- 
authorized by  law,  and  was  absolutely  void. 

The  foregoing,  as  we  take  it,  are  the  leading  questions  in  the  case  before 
us,  and  for  that  reason  we  have  discussed  them  out  of  the  order  in  which 
they  are  presen  ted  by  the  brief  of  counsel .  We  will  briefly  consider  such  other 
questions  presented  by  proper  assignments  as  we  think  likely  to  arise  upoa 
another  trial. 

The  first  assignment  is  that  the  court  erred  in  admitting  in  evidence  the 
bond  from  Buyne  to  Harris,  over  defendants'  objection  that  it  was  not  prop- 
erly proved  for  record.  Upon  the  authority  of  Cryell  v.  Holmes,  3  Tex.  Law 
J.  481,  58  Tex.  685,  we  must  hold  the  bond  for  title  sufficiently  authenticated 
for  registration,  and  that  the  court  did  not  err  in  admitting  it  in  evidence. 

We  see  no  error  in  the  ruling  of  the  court  complained  of  in  the  second  as- 
signment. Caroline  Gooch  being  a  married  woman,  and  her  power  of  at- 
toruey  not  being  acknowledged  as  required  by  law,  the  court  was  correct  ia 
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excluding  the  power  of  attorney,  and  the  deed  made  under  it  from  the  jury, 
in  so  far  aa  they  were  offered  in  evidence  of  a  conveyance  of  Mrs.  €kK)ch^s  in- 
terest in  the  land. 

The  third  assignment  of  error  complains  of  the  exclusion  from  the  Jury 
of  the  deed  of  Smith  and  wife  to  Stephens  and  others.  The  deed  appeared 
to  have  been  acknowledged  before  an  officer  in  the  state  of  Louisiana,  who 
styled  himself  "recorder  and  ex  officio  notary  public."  It  was  objected  to  on 
the  ground  that  it  was  not  acknowledged  before  an  officer  duly  authorized  by 
law.  The  acknowledgment  was  taken  in  1878.  The  law  then  in  force,  (Pasch. 
Dig.  art.  7418.)  as  now,  conferred  authority  upon  notaries  public  in  other 
states  of  the  Union  to  authenticate  conveyances  for  the  purposes  of  registra- 
tion, and  it  seems  to  us  that  the  authority  of  a  notary,  who  is  lawfully  such 
by  virtue  of  his  holding  some  other  office.  Is  quite  as  ample  as  if  he  were  no- 
tary by  direct  appointment.  Such  is  virtually  the  decision  in  Butler  v.  Dun- 
agan,  19  Tex.  559,  where  it  was  held  that  an  acknowledgment  taken  before  a 
primary  judge  was  good,  by  reason  of  his  being  ex  officio  a  notary  public, 
although  the  statute  did  not  in  terms  authorize  primary  judges  to  take  such 
acknowledgments,  and  the  officer  did  not  sign  as  a  notary  public.  We  think, 
therefore,  that  the  court  erred  in  excluding  the  deed  in  question. 

The  admission  of  the  declarations  of  John  P.  Payne  is  complained  of  in 
the  sixth  assignment  of  error,  and  we  think  that  that  evidence  ought  to 
have  been  excluded.  We  are  of  opinion  that  when  he  made  the  declarations 
he  had  parted  with  hia  interest  in  the  property,  and  that  his  admissions  in  der- 
ogation of  the  title  were  not  competent  evidence  against  third  parties.  His 
power  of  attorney,  under  which  his  interest  was  conveyed,  spe^^  of  that  in- 
terest as  derived  from  his  father's  estate,  and  by  conveyance  from  the  heirs 
of  Margaret  E.  Pye;  but  each  interest  is  S])oken  of  as  an  undivided  one-third 
interest  in  the  entire  tract.  This  authorized  his  attorneys  to  convey  two- 
thirds  of  the  land,  which  they  did,  and  this  being  all  to  which  he  was  entitled 
as  the  heir  both  of  his  father  and  of  his  mother,  and  as  grantee  from  the  heirs 
of  Mrs.  Pye,  necessarily  conveyed  his  entire  estate  in  the  premises  in  contro- 
versy. 

Appellants'  sixth  assignment  of  error  fails  to  point  out  wherein  the  court 
erred  in  refusing  to  give  the  15  special  charges  asked  by  them,  and  is  there- 
fore not  in  acco^ance  with  the  rules,  and  will  not  be  considered. 

For  the  errors  pointed  out  the  judgment  will  be  reversed  as  to.  the  appel- 
lees Mrs.  Simpson  and  Mrs.  Hardeman,  and  remanded  for  a  new  trial  as  to 
them. 


Shifflbt  and  others  v.  Morelle  and  others. 

{Supreme  Oouart  of  Texas.    May  81, 1S87.) 

Tmal— Vbbdici^-Fobm. 

Where,  in  an  action  of  trespass  to  try  title,  the  verdict  was  in  favor  of  certain  de- 
fendants, *'the  jury  finding  no  transfers"  of  a  certain  land  certificate,  held,  that 
such  verdict  was  not  an  uncalled-for  special  verdict,  but  was  a  good  general  finding 
in  favor  of  the  parties,  and  also  of  the  facta  on  which  the  conclasion  was  based. 
Evxdbiice--Opikiov— EjTBor  of  Pajpbbs. 

The  testimony  of  an  administrator  that  certain  papers  of  his  intestate  which 
came  into  his  possession,  and  were  afterwards  destroyed  by  fire,  and  whose  con- 
tents he  conld  not  remember,  in  his  opinion  vested  a  good  title  to  land  in  said  in- 
testate, hdd  inadmissible,  as  a  legal  conclusion  based  on  imperfect  recollection. 
Same— Recobd  Copixs^What  Bmtitlsd  to  Raoord. 

In  Texas,  certified  copies  from  county  records  of  bonds  for  title  and  powers  of  at- 
torney, relating  to  an  nnlocated  right  to  land,  such  records  being  made  in  1S37, 
were  ofiered  in  evidence.  HM  that,  under  the  registration  laws  then  in  force,  be- 
ing the  act  of  December  20,  18S6.  {{  36,  87,  40,  (Pasch.  Dig.  arts.  4973,  4980.)  the 
only  instruments  entitled  to  record  were  those  affecting  the  title  to  real  estate;  and 
that  such  right  to  land,  before  location,  being  merely  personal  property,  evidence 
of  records  affecting  it  was  not  admissible.  y~>  I 

Digitized  by  VjOOQIC 


844  60UTHWESTERN  REPORTEB.  [TeX. 

4.  Same. 

In  snch  a  case  it  makes  no  difference  that  the  certified  copy  and  illegal  record 
were  made  by  the  clerk  who  took  the  acknowledgment,  he  and  all  the  parties  to 
the  instrument  being  deceased ;  although,  had  he  been  Hviug,  he  would  have  been 
a  competent  witness  of  the  contents  of  the  instrument. 

5.  Trvpass  to  Try  Titlb— Instruciiok— Pxtbho  Lakds. 

An  instruction  asked,  that  if  the  owner  of  a  land  certificate  sold  it,  before  loca- 
tion, to  a  person  under  whom  plaintiffs  claimed,  or  to  any  one  else,  the  verdict 
should  be  lor  plaintiffs,  held  properly  refused ;  an  instruction  having  been  given  as 
to  a  sale  to  the  person  mentioned,  and  a  sale  to  any  one  else  not  vesUug  title  in  the 
plaintiffs,  but  only  divesting  it  from  the  defendants. 

6.  Sams— Pbuumftioh. 

An  instruction  asked,  that  a  sale  of  a  land  certificate,  before  location,  ooald  be 
presumed  by  the  jurv,  if  they  believed  from  the  evidence  that  such  sale  had  been 
made,  the  court  having  already  charged  that  a  legal  sale  of  snch  certificate  could 
have  been  made  verbally,  heid  properly  reftised. 

7.  Samb— EviDEWcK— Land  Cebtifioatb. 

A  land  certificate,  before  location,  is  merely  an  evidence  of  personal  property, 
and  its  possession  is  not  evidence  of  title  in  the  possewor. 

8.  Afpbai/— Review— iNSTBUCTioirs. 

Where  the  plea  of  stide  demand  was  set  up  by  defendants  in  the  trial  court,  a 
verdict  having  been  given  in  their  favor  on  another  ground,  the  appellate  court 
will  not  review  instructions  given  by  the  trial  Judge  in  reference  to  such  plea. 

Appeal  from  Bnnnels  county. 

/.  G.  Abney,  Willingham  &  Harris,  a,nd  Hatsook  <§  Patten,  tor  appeUants. 
Robertson  A  Williams,  Mays  d  Timmins,  and  C,  A.  Dailey,  for  appellees 

Gaines,  J.  As  the  pleadings  stood  in  the  court  below  at  the  time  of  the 
trial,  this  was  an  action  of  trespass  to  try  title,  brought  by  Jane  0.  Shifflet 
and  others,  as  plaintiffs,  against  T.  L.  Odom  and  0.  Morelle  and  others,  as 
defendants.  The  platntlfiEs  claimed  the  land  in  controversy  under  John 
McCreary,  as  the  alleged  assignee  of  the  John  Early  head-right,  by  virtue  of 
which  the  land  was  patented.  Defendant  Odom  claimed  a  title  to  an  undi- 
vided Interest  in  the  land,  emanating  from  the  same  source.  Defendants  C. 
Morelle  and  others  set  up  title  to  the  entire  tract  as  tenants  in  common;  some 
of  them  as  heirs  of  the  original  grantee  of  the  certificate,  and  the  others  as 
grantees  from  other  of  his  heirs.  There  was  a  verdict  and  judgment  in  favor 
of  these  latter  defendants  against  plaintiffs,  and  also  against  defendant  Odom, 
for  the  land  in  controversy,  from  which  the  parties  cast  in  this  suit  have  ap- 
pealed to  this  court. 

The  following  is  the  verdict  of  the  jury:  "We,  the  jury,  finding  no  trans- 
fers, written  or  verbal,  of  the  John  Early  league  and  labor  certificate  No.  831, 
located  in  Bunnels  county,  Texas,  find  for  0.  Morelle,  liobertson,  and  others, 
defendants,  heirs  of  John  Early;  and  that  the  locative  interest  of  one-third 
of  the  John  Early  league  and  labor  certificate,  claimed  by  T.  L.  Odom  and 
others,  is  barred  by  lapse  of  time.*' 

Assuming  that  this  is  a  special  verdict,  appellant  Odom,  in  his  fourteenth 
assignment  of  error,  complains  that  the  court  erred  in  not  granting  a  new 
trial  upon  the  ground  the  jury  found  special  issues  without  any  instructions 
from  the  court  to  that  effect.  But  we  think  the  assignment  is  based  upon  a 
misconception  of  the  nature  of  the  verdict.  A  verdict  is  general  which  finds 
in  general  terms  in  favor  of  one  party  or  the  other,  although  special  facts 
may  be  stated  as  the  grounds  of  the  jury's  conclusion.  Lawson  t.  HUgeti- 
berg,  77  Ind.  221.  Our  statute  defines  a  special  verdict  as  *'one  wherein  the 
jury  find  the  facts  only  on  issues  made  up  and  submitted  to  them  under  the 
direction  of  the  court.  '*  Rev.  St.  art.  1830.  In  Caldwell  v.  Brown,  43  Tex. 
216,  a  general  verdict  awarding  damages  in  favor  of  the  plaintiffs,  and  show- 
ing specifically  for  what  the  damages  were  allowed,  was  recognized  as  valid; 
and  the  court  looked  to  the  special  finding,  and  determined  therefrom^  that 
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the  defendant  was  not  prejudiced  by  any  erroneous  charge  authorizing  the 
jury  to  find  damages  not  claimed  in  the  petition,  because  it  appeared  from  the 
verdict  that  only  such  damages  as  were  claimed  had  been  given.  The  courts 
therefore,  did  not  err  in  refusing  to  set  aside  the  verdict  upon  the  ground  set 
forth  in  the  motion  for  a  new  trial,  and  urged  in  the  assignment  of  error  un- 
der consideration.  The  verdict  must  be  treated  as  a  good  finding,  not  only  in 
favor  of  appellees  generally,  but  also  of  the  facts  stated  as  the  grounds  upon 
which  that  finding  is  based.  It  ia  apparent,  from  the  issues  made  in  the  case, 
that,  if  there  was  no  transfer  by  John  Early  of  his  head-right,  neither  plain- 
tiffs nor  defendant  Odom  had  any  title  to  the  land  in  controversy.  It  was 
vested  in  the  heirs  of  the  original  grantee  who  had  not  conveyed  their  inter- 
ests, and  the  assigns  of  such  of  them  as  had  so  conveyed.  If,  therefore,  there 
was  no  error  in  the  proceedings  of  the  court  below,  in  so  far  as  they  atTected 
the  question  of  such  transfer,  the  finding  of  the  jury  upon  that  question  is  con- 
clusive of  the  title  in  favor  of  appellees,  and  the  judgment  must  be  sustained. 

The  first  and  second  assignments  of  error  by  appellants  Shifflet  and  others, 
and  the  first  by  appellant  Odom,  complain  of  the  ruling  of  the  court  in  ex- 
cluding certain  answers  of  the  witness  Besser,  given  in  a  deposition  read  upon 
the  trial.  The  witness  was  the  administrator  of  John  McCreary^s  estate.  It 
is  sufficient,  for  the  determination  of  the  question,  to  set  out  the  answers  to- 
gether. Having  previously  testified  that  certain  papers  which  came  to  his 
possession  as  such  administrator  had  been  accidentally  burned,  he  was  asked 
to  describe  them,  and  state  their  contents.  He  answered:  "Can  only  state 
the  substance  from  recollection.  In  investigating  the  papers  left  by  John  Mo* 
Greary,  some  of  them  I  deemed  insufficient.  Those  I  abandoned.  Those 
which  I  considered  had  the  evidence  of  title  in  him  I  placed  as  good:  among 
which  so  placed  were  the  papers  pertaining  to  the  John  Early  league  and  labor 
of  land. "  This  was  excluded.  Testifying  concerning  the  papers  before  men- 
tioned, in  answer  to  other  interrogatories,  the  witness  said:  "They  were  pa- 
pers to  which  the  names  of  Steele,  also  Hood,  were  affixed ;  also,  I  think,  one 
signed  by  John  Early.  Of  the  last  I  will  not  be  positive. "  The  witness  then 
continued:  ''They  were  all  of  that  character  of  papers  in  that  day  by  which 
title  to  land  was  passed,  and,  from  a  perusal  of  the  same,  I  considered  that 
they  vested  a  good  title  to  said  league  and  labor  in  John  McCreary. "  The  last 
part  of  this  answer  was  also  excluded. 

There  was  no  error  in  the  exclusion  of  either  answer.  It  is  true,  the  pred- 
icate had  been  laid  for  the  introduction  of  secondary  evidence  to  prove  the 
execution  of  the  lost  instruments  and  their  contents.  Appellants  had  the 
right  to  establish  them  by  any  witness  who  knew  the  facts  to  which  he  was 
called  upon  to  testify;  but  this  did  not  open  the  door  for  proof  of  the  instru- 
ments by  the  mere  opinion  of  a  witness  who  had  given  them  a  cursory  ex- 
amination ,  and  concluded  therefrom  that  they  showed  title  in  McCreary.  With 
certain  well-defined  exceptions,  the  rule  is  that  witnesses  must  state  facts,  and 
not  opinions.  Appellants  contend  that  the  long  lapse  of  time  makes  this  an 
exception  to  the  general  rule;  but  they  have  cited  no  authority  to  sustain  such 
a  proposition,  and  we  are  satisfied  that  none  exists.  If  the  witness  had  rec- 
ollected the  contents  of  the  papers,  he  certainly  could  not  have  stated  his  con- 
clusion as  to  their  legal  effect.  This  was  the  function  of  the  court.  For  a 
much  stronger  reason  he  should  not  have  been  permitted  to  state  his  conclusion 
when,  if  he  had  ever  known  the  contents,  he  failed  to  recollect  them.  The 
evidence  was  clearly  inadmissible.  Eosenthal  y.MiddUhrook,  63  Tex.  335; 
Pumell  V.  Gandy,  46  Tex.  199 ;  Railroad  Co.  v.  McBehee,  49  Tex.  489;  Clardy 
V.  CallicoaU,  24  Tex.  172. 

Appellants  offered  in  evidence  certified  copies  from  the  record  of  Washing- 
ton county  of  a  bond  for  title  from  JohnEarly  to  W.  H.  Steele  for  theobligor'a 
right  to  a  league  and  labor  of  land ;  of  a  power  of  attorney  from  Early  to  Steele 
and  others,  authorizing  them  to  locate  the  land,  and  to  eonvey  it;  and  a  bond  for 


846  SOUTHWESTERN   REPORTfiE.  [Tex. 

title  from  Steele  and  another  to  the  same  right  to  John  McCreary.  The  records 
are  all  made  in  1837.  The  copies  were  severally  excluded,  and  exceptions 
taken  by  appellants.  Appellants'  third,  fourth,  and  fifth  assignments  of 
error  are  based  upon  the  action  of  the  court  in  excluding  these  instruments, 
respectively.  The  right  to  introduce  in  evidence  certified  copies  of  recorded 
instruments  is  purely  statutory;  and  the  statute  applies  only  to  such  convey- 
ances as  are  •'permitted  or  required  by  law  to  be  recorded."  Rev.  St.  art. 
2257.  At  the  time  the  instruments  in  question  were  copied  upon  the  records, 
the  certificate  for  the  John  Early  head-riglit  had  not  issued.  It  was  many 
years  before  it  was  located;  and,  when  located,  it  was  placed  upon  the  land 
in  controversy,  which  is  situated  in  BunneJs  county.  The  question,  there- 
fore, presents  itself,  did  the  law  authorize  the  registration  of  a  conveyance, 
or  of  a  contract  for  the  conveyance,  of  the  right  to  receive  land  from  the  gov- 
ernment, before  the  certificate  was  issued,  and  before  the  land  was  located? 
The  law  in  force  at  the  time  the  record  under  consideration  was  made,  was 
the  act  of  the  twentieth  of  December,  1836.  Section  86  makes  it  the  duty  of 
the  clerks  of  the  county  court  to  record  "all  deeds,  conveyances,  mortgages, 
and  other  liens,  and  all  other  instruments  required  by  law  to  be  recorded, 
which  are  presented  to  them,*'  provided  they  are  acknowledged  or  proved  in 
a  certain  manner;  and  then  provides  that  "all  deeds,  conveyances,  mortgages, 
and  other  liens  shall  be  recorded  in  the  county  where  the  property  is  situated." 
Pasch.  Dig.  art.  4973.  By  reference  to  the  thirty-seventh  section  of  the  same 
act,  we  see  what  instruments  are  required  by  law  to  be  recorded.  It  provides 
that  "any  person  who  owns  or  claims  land  of  any  description,  by  deed,  lien, 
or  other  color  of  title,"  shall,  within  a  certain  time  therein  specified,  have 
the  same  proved  and  recorded.  Pasch.  Dig.  art.  4980.  Section  40  reads  as 
follows:  "No  deed,  conveyance,  lien,  or  other  instrument  of  writing  shall 
take  effect  as  regards  the  interests  and  rights  of  third  parties  until  the  same 
shall  have  been  duly  proven,  and  presented  to  the  court,  as  required  by  this 
act  for  recording  land  titles."  Taking  these  provisions  together,  we  think 
the  act  only  authorized  the  recording  of  instruments  affecting  title  to  land, 
and  that  the  words,  "all  other  instruments  in  writing  required  by  law  to  be 
recorded,"  were  intended  to  embrace  bonds  for  title,  and  other  executory  con- 
tracts for  the  conveyance  of  lands.  A  right  to  land  before  the  location  of  the 
certificate  is  a  mere  personal  right,  and  is  decided  not  to  be  real  estate.  WaU 
kins  V.  Gilkerson,  10  Tex.  340;  Evaiia  v.  Hardeman^  15  Tex.  480.  And 
hence  we  think  the  act  in  force  in  1837  did  not  authorize  the  registration  of 
conveyances,  or  the  contracts  of  conveyances,  of  such  right,  until  a  location 
was  made,  and  then  only  in  the  county  where  the  appropriation  was  made. 
The  object  of  the  act  in  question,  in  providing  for  the  record  of  conveyances, 
was  to  give  notice  to  third  parties,  (Crosby  v.  Huston,  1  Tex.  203;)  and  it 
is  not  seen  how  this  could  be  effected  as  to  a  mere  floating  right  whicn  might 
be  located  upon  any  part  of  the  unappropriated  public  domain,  unless  the  law 
had  designated  some  particular  county  in  which  the  registration  should  be 
made.  The  act  has  not  done  this,  and  the  inference,  therefore,  is  strong  that 
its  provisions  were  not  intended  to  apply  to  such  transfers.  When  the  loca- 
tion is  made,  antecedent  transfers  of  the  certificate,  or  of  the  right,  being  ev- 
idence of  title  to  the  specific  land  located,  may  be  lawfully  registered  in  the 
county  where  the  property  is  situated. 

The  decision  in  Simpson  v.  Chapman,  45  Tex.  560,  is  in  accordance  with 
these  views.  In  the  opinion  in  that  case.  Judge  Moore,  speaking  of  a  cer- 
tificate, says:  "Until  its  location  it  has  no  locality  for  record,  and,  being  per- 
sonalty merely,  a  transfer  of  it  is  not  required."  The  proposition  was  in- 
volved in  the  construction  of  a  statute  then  under  consideration,  and  is  not  a 
mere  dictum.  In  accord  with  the  same  principle,  it  was  held  in  Johnson  v. 
Brown,  25  Tex.  (Supp.^  120,  that  the  much  more  comprehensive  act  of  May  12, 
1846,  did  not  embrace  tne  assignment  of  a  judgment.    We  are  of  opinion,  there- 
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fore,  that  the  court  did  not  err  in  excluding  the  evidence  offered  merely  as 
certified  copies.  But  it  is  insiated  that  the  copy  of  the  bond  from  Early  to 
Steele  should  have  been  admitted,  because  it  was  proved  that  both  parties,  the 
subscribing  witnesses  and  the  clerk  who  took  the  acknowledgment,  were  dead; 
and  that  the  record  was  by  the  same  clerk,  and  was  in  his  handwriting.  If 
the  clerk  had  been  living,  and  had  made  the  record,  he  could  have  testified  to 
it  as  an  examined  copy,  and  this  would  have  been  competent  evidence  of  the 
contents  of  the  bond.  The  mere  fact  that  an  officer  who  took  an  acknowl- 
<«dgment  made  an  unauthorized  record  of  the  instrument  upon  the  book  for 
registration  of  deeds,  etc.,  gives  it  no  validity.  It  stands  like  any  other  un- 
authorized copy  of  an  instrument  in  writing,  made  by  the  officer  who  took 
the  acknowledgment.  The  proof  that  the  recoi-d  was  in  the  clerk's  handwrit- 
ing amounted  to  nothing,  because  the  law  would  have  implied  that  the  paper 
was  transcribed  by  him,  or  under  his  direction,  without  such  proof. 

The  tenth  assignment  of  error  by  appellants  Shitfiet  and  others,  and  the 
eighth  by  appellant  Odom,  are  the  same,  and  complain  of  the  action  of  the 
court  in  refusing  to  give  an  instruction  to  the  effect  that  if  Early  sold  the  cer- 
tificate by  parol  to  John  McCreary,  or  any  one  else,  before  location,  the  jury 
should  return  a  verdict  for  plaintiffs  and  defendant  Odom.  This  instruction, 
so  far  as  it  relates  to  a  transfer  by  Early  to  McCreary,  was  substantially  given 
in  the  general  charge,  and  in  more  than  one  special  instruction,  and  to  that 
extent  need  not  have  been  repeated.  It  would  have  been  erroneous  to  tell  the 
Jury  that,  if  Early  transferred  to  any  one  else  except  McCreary,  plaintiffs  had 
a  right  to  recover,  without  instructing  them,  at  the  same  time,  that  such 
third  person  must  also  have  assigned  to  McCreary.  They  were  not  entitled 
to  a  verdict  by  showing  that  title  was  not  in  defendants.  It  is  true  tlmt  no 
<;harge  very  distinctly  tells  the  jury  that  if  Early  sold  the  certificate  by  parol 
to  some  third  person,  and  such  person  sold  to  McCreary,  before  the  location, 
they  should  find  for  plaintiffs.  But  no  proper  charge  to  that  effect  was  asked. 
Besides,  the  omission  was  unimportant,  because  the  jury  found  that  Early 
made  no  transfer  of  his  head-right,  either  written  or  verbal. 

The  proposition  of  law  contained  in  the  charge,  the  refusal  of  which  is  com- 
plained of  by  Odom  in  his  ninth  assignment  of  error,  can  hardly  be  deemed 
correct.  But,  however  that  may  be,  we  think,  as  applicable  to  the  evidence, 
it  was  misleading,  and  was  properly  refused. 

The  twelfth  assignment  of  appellants  Shifflet  and  others,  and  the  tenth  by 
Odom,  are  based  upon  a  refusal  to  give  the  following  instruction  asked  by 
them:  "The  jury  is  authorized  to  presume  a  sale  of  the  certificate,  before  its 
location  upon  the  land  in  controv^^y,  from  John  Early  to  John  McCreary,  if 
they  believe  from  the  evidence  that  such  a  sale  was  in  fact  ever  made. "  This 
charge  as  a  legal  proposition  is  undoubtedly  correct;  but  we  cannot  see  that 
it  differs  in  effect  from  a  special  instruction  given  at  the  request  of  the  same 
parties.  In  the  latter  the  jury  were  told  that  ''a  legal  sale  and  transfer  of  the 
certificate  could  have  been  made  verbally,  without  any  written  contract  or 
conveyance  of  the  same;  and  if  you  believe,  from  the  evidence,  that  such  ver- 
bal sale  of  the  certificate  was  made  by  John  Early  to  John  McCreary,  then 
you  will  find  for  the  plaintiffs. "  It  would  have  added  nothing  to  this  to  have 
instructed  the  jury  that  they  were  authorized  to  presume  a  sale,  if  they  be- 
lieved, from  the  evidence,  a  sale  had  in  fact  been  made. 

Appellants  Shifflet  and  others  also  claim,  by  their  thirteenth  assignment, 
that  the  court  erred  in  refusing  to  give  the  following  instruction  requested 
by  them:  "One  having  possession  of  a  land  certificate  before  location,  claim- 
ing to  own  the  same,  and  dealing  with  it  and  treating  it  as  his  own,  is  prima 
Jojcie  the  owner  thereof."  As  a  legal  proposition,  this  is  not  sound.  The 
possession  of  personal  property  is  ordinarily  'prima  facie  evidence  of  title. 
The  right  to  appropriate  a  certain  quantity  of  land  from  the  public  domain  is 
personal  property;  but  the  certificate  is  the  mere  evidence  of  that  right.    The 
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mere  possession  of  a  muniment  of  title  is  not  evidence  of  title  in  the  possessor^ 
Smith  \,SubleU,  28  Tex.  163. 

The  other  errors  assigned  relate  to  the  giving  and  refusal  of  charges  in  ref- 
erence to  the  plea  of  stale  demand,  set  up  in  the  court  below  by  appellees. 
The  jury  having  found  that  the  certificate  was  never  transferred  by  Early, 
appellees  were  entitled  to  recover  the  land,  whether  appellants'  demand  was 
stale  or  not  We  think  that  it  is  a  case  to  which  the  defense  was  applicable; 
but  we  need  not  discuss  whether  or  not  appellants  have  shown  sufficient  facts 
to  excuse  their  long  delay  in  asserting  title.  See  Wilson  v.  Simpsoth,  ante^  839^ 
(decided  at  present  term.) 

We  find  no  error  in  the  judgment,  and  it  is  afllrmed. 


Smith  o.  Caswell,  Ex'x. 
{Supreme  Court  qf  Texas.    March  26,  1887.) 

1.  WiTKBBS—EXAMINATION — CbEDIBILITT. 

At  the  trial  of  an  action  upon  a  promissory  note,  where  an  expert  has  been  called* 
by  the  defendant  to  testify  to  the  genuineness  of  the  signature  to  the  note,  it  is  not 
error  for  the  coart  to  refuse  to  allow  the  plaintiff  to  ask  the  witness  questions  going 
to  his  credibility,  and  not  to  his  competency  as  an  expert,  before  the  latter  ha» 
answered  the  questions  propounded  Iby  the  defendant;  the  witness  upon  cross- 
examination  beingteterrogated  and  answering  fully  as  to  the  matters  oonoeminic 
which  inquiry  was  made  by  the  plaintiff. 

£.   BVIDBHOB— OpINIOW— filONATDBB. 

In  an  action  upon  a  promissory  note,  the  signature  to  which  was  denied,  the 
court  instructed  the  jury  that,  *'asno  witness  has  been  called  by  the  plaintiff  to 
testify  directly  to  the  execution  of  the  note,  vou  will  turn  your  attention  and  inquirr 
strictly  to  the  evidence  as  to  whether  the  signature  to  this  note  has  been  shown  to» 
be  genuine  or  not,*'  and  also  that  **  the  genuineness  of  a  signature  may  be  shown 
by  the  testimony  of  witnesses,  who,  though  they  did  not  see  the  person  sign  thfi 
instrument  in  question,  may  Qualify  themselves  to  testify  their  opinion  of  its  gei> 
uineness  in  two  ways :  FHrst,  oy  showing  that  they  have  seen  the  person  sign  hd 
name  before,  and  the  witness  or  witnesses  are  familiar  with  his  signature,  and  can 
swear  to  the  same  as  being  genuine,  or  by  experts, "etc.  Held,  that  it  was  suffi- 
ciently clear  from  the  instructions  that  when  the  court  said  a  signature  could  be 
proved  by  a  witness  who  swore  to  its  genuineness,  it  was  meant  that  it  might  be 
established  by  his  testimony  as  to  his  opinion  upon  the  question,  and  that,  by  the 
clause  "can  swear  to  the  same  as  being  genuinei"  the  court  meant  he  could  swear 
to  his  opinion  of  its  genuineness. 

8.  Same. 

While  expert  testimony  is  competent  to  prove  the  genuineness  of  a  siffnature  to  » 
promissory  note,  it  is  not  giving  undue  prominence  to  such  testimony  tor  the  court 
to  instruct  the  Jury  that  they  could  look  to  this  evidence  in  determining  the  issue 
before  them. 

4.  Samb. 

Where,  in  an  action  upon  a  promissory  note,  the  signature  to  which  la  denied, 
the  plaintiff  has  introduced  certain  papers,  which  contain  genuine  signatures  of  the 
alleged  maker  of  the  note,  and  has  called  witnesses  to  prove  that  they  are  genuine, 
it  is  competent  for  an  expert  called  by  the  defendant  to  testify  as  to  whether,  in  his 
opinion,  the  name  on  the  note  and  that  to  the  other  instruments  were  wiittwi  by 
the  same  person. 

5.  Samb. 

In  an  action  upon  a  promissory  note  a  witness  for  the  defendant  testified  that  he 
showed  the  note  in  question,  together  with  other  papers,  to  a  certain  expert,  (who 
was  also  a  witness,)  and  that  the  latter  picked  the  note  out  as  a  fvrgery.  Counsel 
for  the  plaintiff  at  once  objected  to  this  evidence,  and  it  was  immediately  ruled  eut 
by  the  court,  who  instructed  the  jury  that  they  were  not  to  consider  it.  Beld,  that 
the  facts  were  not  sufficient  to  warrant  a  settmg  aside  of  a  verdict  for  the  defend- 
ant, and  the  granting  of  a  new  trial.  Sdd,  alto,  that  it  was  not  error  for  the  court 
nd  to  instruct  the  jury  in  the  written  charge  that  they  were  to  ^Usregard  the  state- 
ments of  the  witness  In  this  connection ;  the  counsel  for  theplaiatiff  not  having  re»  - 
quested  euch  instruction.  ^.^,,,^^^  ^^  GoOgle 
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6.  PbOMXBBOBT  NOTB^ExaCUTION—lNBFXCTIOlT  OF  SlQNATUltB. 

Where  suit  has  been  brought  upon  a  promissory  note,  It  is  not  error  for  the  court 
to  grant  a  motion  requiring  the  plaintln  to  file  the  note  in  court  for  the  inspection 
of  the  defendant,  who  has  denied  in  his  answer  the  signature  of  the  note. 

7.  BVIDENC*— PBESUMPnON. 

At  the  trial  of  an  action  against  an  executrix  upon  a  promissory  note,  the  court 
admitted  in  evidence  a  judgment  rendered  against  the  plaintiff  in  favor  of  the  de- 
fendant in  her  representative  capacity,  long  after  the  note  in  issue  was  alleged  to 
be  due.  ffdd,  that  the  fact  that  the  plaintiff,  if  he  had  had  an  existing  demand 
against  the  defendant  while  her  suit  as  executrix  against  him  to  recover  debts  al- 
leged to  be  due  her  testator  was  pending,  could  have  pleaded  it  in  offset  in  thatsuit» 
and  the  fact  that  he  did  not  do  this  were  circumstances  tending  to  show  that  no 
such  demand  exfsted,  and  that  the  court  did  not  err  in  admitting  evidence  of  the 
judgment. 

8.  Jury— pROViNOB  of  CJourt. 

In  an  action  upon  a  promissorV  note,  the  court,  at  the  reonest  of  the  defendant's 
counsel,  instructed  the  jury,  in  enect,  that  the  language  of  toe  plea  of  non  est  factum 
to  the  note  in  issue  was  for  the  construction  of  the  court,  and  not  a  matter  for  them 
to  consider.    Meldy  that  the  court  did  not  err. 

9.  WlTNESa— COMPKTKWCT— TrABSACTIOIIS  WITH  DeOBDENT. 

In  an  action  upon  a  promissory  note  the  executrix  of  the  alleged  maker  of  the 
note  is  not  incompetent  to  testify  against  the  plaintiff,  as  the  other  party  to  the  ex- 
ecution of  the  note,  as  to  the  making  of  the  affidavit  of  the  plea  of  rum  estfaetum^ 

10.  Trial— Ik8Tbt7Ction—8peci no  Chabox. 

The  plaintiff  in  an  action  upon  a  promissory  note  excepted  to  the  verdict  on  the 
ground  that  the  court  erred  in  its  general  charge  to  thejury  in  not  giving  full  and 
complete  instructions  as  to  the  manner  of  proving  a  sigitature.  Meld  that,  if  the 
instructions  were  incomplete,  the  plaintiff's  proper  course  was  to  ask  special  in- 
structions, and,  not  having  done  this,  he  could  not  complain  of  the  instructions  as 
given. 

1 1 .  Samb— iNBTRUcnoNs— Evinxiffox. 

It  is  not  error  for  the  court,  at  the  trial  of  an  action  upon  a  promissory  note,  in 
charging  the  jury,  to  say  that  "no  witness  has  been  called  by  plaintiff  to  testify 
directly  to  the  execution  of  the  note;"  such  statement  being  undeniably  true  as 
shown  by  the  record,  it  being  proper  for  the  court  to  direct  the  jury  to  the  very 
issue  to  be  determined,  and  to  instruct  them  as  to  what  evidence  tney  might  look 
to  in  coming  to  a  decision  upon  it. 

12.  APPEAIi— EVIDENCB— ReVIBW. 

Where  an  objection  is  made  by  the  plaintiff  in  a  suit  to  the  action  of  the  court  in 
sustaining  the  objection  of  the  defendant  to  a  question  put  by  the  plaintiff  to  a 
witness,  it  cannot  be  said  that  the  answer  proposed  to  be  drawn  out  by  the  ques- 
tion was  improperly  excluded  where  its  nature  does  not  appear  in  the  bill  of  ex- 
ceptions, and  wnere  the  information  sought  to  be  elicited  might  have  been  as  to 
some  transaction  with  or  statement  by  defendant's  testator. 

Appeal  from  Jefferson  county. 

Gaines,  J.  Appellant  brought  this  suit  against  the  appellee  as  executrix 
of  the  will  of  C.  C.  Caswell,  deceased,  to  recover  judgment  upon  certain  notes 
alleged  to  have  been  made  by  her  testator.  To  one  of  the  notes  (which  was 
for  ^,000)  the  defendant  interposed  pleas  under  oath  of  non  est  factum,  and 
of  failure  of  consideration.  The  finding  of  the  jury  was  in  her  favor  as  to 
this  note.  The  points  raised  by  appellant's  brief  are  mainly  questions  of  prac- 
tice, and  we  shall  dispose  of  them  in  the  order  in  which  they  are  there  pre- 
sented. 

Appellant  first  presents  his  seventh  assignment  of  error,  which  is  as  fol- 
lows: "The  court  erred  in  overruling  the  objection  of  pliiintiff  that  the  wit- 

^  Respecting  the  admissibility  of  testimony  concerning  transactions  with  persons  since 
deceased,  see  Parcell  v.  McR^olds,  (Iowa,)  33  N.  W.  Bep.  189;  Shipp  v.  Davis,  (Ga.) 
2  S.  E.  Hep.  649;  Butler  v.  Jonea,  (Ala.)  2  South.  Rep.  800;  Scherrer  v.  Ingerman, 
(Ind.)  12  N.  £.  Rep.  304 ;  Witthaus  v.  Schack,  (N.  Y.)  11  N.  E.  Rep.  e49,  and  note ;  Union 
Railway  &  Transit  Co.  v.  Schacklet,  (111.)  10  N.  B.  Rep.  896 ;  Blohme  v.  Lynch,  (S.  C.)  2 
S.  B.  Rep.  136;  Brown  v.  Moore,  Id.  9;  Kennemore  v.  Kennemore,  (8.  C.)  1  8.  B.  Rep. 
881,  and  note;  Booth  v.  McJilton,  (Va.)  Id.  137;  Pennsylvania  R.  Co.  v.  Peters,  (Pa.>9 
Atl.  Rep.  817;  Hinckley  v.  Hinckl^,  (Me.)  9  Atl.  Rep.  897;  Mutual  Life  Ins.  Co.  v. 
Watson,  30  Fed.  Rep.  663. 
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nes8  Whitaker,  for  defendant,  could  not  testify  as  an  expert  until  he  had  been 
cross-examined  by  plaintiff  as  to  his  [witness']  competency  as  an  expert." 
The  ground  of  the  objection  to  the  testimony  of  the  witness  is  shown  by  the 
following  extract  from  the  bill  of  exceptions:  "Witness,  in  answer  to  ques- 
tions propounded  to  him  by  defendant's  counsel,  answered:  <My  business  is 
that  of  a  lawyer.  I  have  had  experience  in  the  comparison  of  handwritings 
for  more  than  thirty  years.  I  have  been  a  professional  expert  for  over  twenty- 
five  years.  I  have  been  called  to  testify,  and  have  testified,  from  time  to  time, 
in  New  Orleans  and  elsewhere,  for  the  past  twenty-five  years,  as  an  expert  in 
the  comparison  of  handwriting  and  signatures.'  The  witness  was  then  asked 
to  examine  papers  containing  signatures  of  C.  C.  Caswell  admitted  to  be  gen- 
uine, when  the  plaintiff's  counsel  objected  to  the  witness  making  any  state- 
ment about  the  papers,  or  examination  of  them,  until  plaintiff  had  cross-ex- 
amined him  as  to  his  qualifications  as  an  expert  in  the  cause,  and  to  know 
who  he  was,  where  he  came  from,  who  brought  him  here,  and  how  much  he 
was  paid  for  coming  here.  The  cofirt  overruled  the  objections  of  plaintiffi 
stating  that  plaintiff  should  have  full  latitude  when  he  got  the  witness  on 
cross-examination,  to  which  ruling  of  the  court  plaintiff  excepted." 

The  action  of  the  court  was  entirely  proper.  The  questions  which  appel- 
lant's counsel  proposed  to  ask  the  witness  went  to  his  credibility  as  a  witness, 
and  not  to  his  competency  as  an  expert,  and  were  properly  ruled  out  at  that 
•stage  of  the  examination.  Upon  cross-examination  the  witness  was  interro 
gated  and  answered  fully  aa  to  these  matters.  The  question  whether  it  wa& 
competent  for  the  witness  to  testify  his  opinion  as  to  the  genuineness  of  the 
signature  of  Caswell  by  a  comparison  with  signatures  admitted  to  be  genuinot 
which  has  been  so  elaborately  discussed  by  counsel  under  this  assignment* 
was  not  raised  by  the  objection  to  the  testimony,  and  will  not  be  considered 
in  this  place. 

The  next  assignments  of  error  presented  in  appellant*s  brief,  which  are  from 
the  first  to  the  fifth,  inclusive,  complain  of  the  action  of  the  court  in  giving  spe- 
cial charge  Ko.  1  asked  by  defendant.  The  first  alleges  error  in  the  following 
part  of  such  charge  in  reference  to  the  manner  in  which  Caswell's  signature  to 
the  note  could  be  proved:  "This  may  be  done  in  two  ways:  First,  by  prov- 
^ngf  by  some  one  or  more  who  saw  him  sign  the  note,  that  he  did  sign  it; 
•or,  second,  by  proving,  by  a  witness  or  witnesses  capable  of  testifying  to 
the  genuineness  of  C.  C.  Caswell's  signature,  that  the  signature  to  this  note  is 
genuine.  And,  as  no  witness  has  been  called  by  plaintiff  to  testify  directly 
to  the  execution  of  the  note,  you  will  turn  your  attention  and  inquiry  strictly 
to  the  evidence  as  to  whether  the  signature  to  this  note  has  been  shown  to  be 
genuine  or  not.*'  The  substance  of  the  objections  to  the  charge  is  that  the  rule 
by  which  a  witness  is  to  qualify  himself  to  testify  to  a  signatVire  is  not  given; 
and  that  it  instructs  the  jury,  in  effect,  that  witnesses  who  know  a  signature 
from  having  seen  it  written,  etc.,  must  testify  positively  to  its  genuineness,  and 
not  merely  to  their  opinion.  Taken  by  itself,  this  may  be  erroneous;  but 
the  very  next  sentence  instructs  the  jury  that  "the  genuineness  of  a  signature 
may  be  shown  by  the  testimony  of  witnesses  who,  though  they  did  not  see 
the  person  sign  the  instrument  in  question,  may  qualify  themselves  to  testify 
their  opinion  of  its  genuineness  in  two  ways:  First,  by  showing  that  they  have 
seen  the  person  sign  his  name  before,  and  the  witness  or  witnesses  are  ^unil- 
iar  with  his  signature,  and  can  swear  to  the  same  as  being  genuine,  or  by  ex- 
perts," etc.  The  rule  by  which  a  witness  can  qualify  himself  is  stated,  and 
we  think  the  meaning  of  the  court  sufficiently  clear  from  the  context  that, 
when  the  court  said  a  signature  could  be  proved  by  a  witness  who  swears  to 
its  genuineness,  it  is  meant  that  it  may  be  established  by  his  testimony  as  to 
his  opinion  upon  the  question. 

The  second  assignment  complains  that  so  much  of  the  extract  already 
quoted  from  the  charge  as  tells  the  jury  that  "no  witness  had  been  called 
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by  plaintiff  to  testify  directly  to  the  execution  of  the  note'*  is  upon  the  weight 
of  the  evidence.  This  statement  was  undeniably  true,  as  is  shown  by  the 
record ;  and,  there  being  no  testimonv  of  the  character  mentioned,  it  was  no 
error  to  call  the  attention  of  the  jury  ft  the  fact.  It  was  proper  for  the  court 
to  direct  the  jury  to  the  very  issue  to  be  determined,  and  to  instruct  them  as 
to  what  evidence  they  might  look  to  in  coming  to  a  decision  upon  it. 

What  we  have  already  said  in  regard  to  th^ first  assignment  of  error  is  suf- 
ficient to  dispose  of  the  third.  The  context  shows  that,  by  the  clause  "can 
swear  to  the  same  as  being  genuine,'*  the  court  meant  he  could  swear  to  his 
opinion  of  its  genuineness. 

The  fourth  assignment  is  that  "the  court  erred  in  giving  to  the  jury  that 
part  of  said  special  charge  No.  1  which  attempts  to  define  the  character  of  ex- 
pert testimony,  as  not  being  correct  in  point  of  law  as  applicable  to  this  suit, 
and  to  the  character  of  proof  that  was  then  before  the  jury,  as  it  gave  undue 
prominence  to  the  witness  named  Whitaker  for  defendant,  a  so-called  expert" 
The  name  of  the  witness  Whitaker  nowhere  appears  in  the  charge.  It  ap- 
pears from  the  statement  of  facta  that  he  did  not  know  Caswell  or  his  hand- 
writing, but  was  called  as  an  expert  in  order  to  testify  his  opinion,  to  be  derived 
from  an  examination  of  the  admitted  signatures  of  Caswell,  whether  the  lat- 
ter signed  the  note  in  question  or  not.  If  it  was  competent  for  defendant  to 
offer  expert  testimony  of  an  opinion  of  the  genuineness  of  the  handwriting 
formed  from  a  comparison  of  the  admitted  signature,  then  it  was  proper  for 
the  court  to  charge  the  jury  that  they  could  look  to  this  evidence  in  deter- 
mining the  issue  before  them.  This  did  not  give  the  evidence  undue  promi- 
nence. 

But  here  we  come  back  to  the  first  question,  discussed  by  counsel  for  ap- 
pellant in  his  brief,  was  this  testimony  admisSible?  The  plaintiff  had  in  the 
first  instance  called  witnesses  to  prove  that  certain  papers  not  in  the  case  had 
the  genuine  signature  of  Caswell,  and  it  would  seem  from  the  bill  of  excep- 
tions that  there  were  other  signatures  to  papers  not  in  the  record  which  were 
admitted  to  be  genuine.  Plaintiff  interrogated  witnesses  as  to  their  opinion 
of  the  genuineness  of  the  signature  as  formed  from  a  comparison  with  the  ad- 
mitted and  proved  signatures  to  these  outside  documents.  None  of  this  was 
objected  to  by  defendant.  The  witness  Whitaker  testified  his  opinion  as  to 
whether  the  name  to  the  note,  and  that  to  the  other  instruments  so  brought  into 
the  case  by  plaintiff,  were  written  by  the  same  person.  It  is  not  necessary  for 
us  to  go  elsewhere  for  authority  upon  the  competency  of  this  evidence.  The 
point  was  before  this  court  in  the  case  of  Kennedy  v.  Vpshaw^  64  Tex.  411; 
and  it  was  there  held  that  the  court  did  not  err  "in  permitting  witnesses  who 
qualified  as  experts  upon  examination  of  papers  which  were  properly  in  evi- 
dence in  the  case,  and  of  papers  which  appellant  had  introduced  as  being  the 
genuine  signature  of  the  testator  without  objection,  and  of  a  paper  which  on  a 
former  trial  appellant  had  introduced  and  declared  to  bear  the  genuine  signa- 
ture of  the  testator  made  at  the  same  time  as  the  codicil,  to  give  their  opinions 
as  to  the  genuineness  of  the  signature  of  the  testator  to  the  codicil."  The 
rule  laid  down  in  the  English  courts,  and  in  many  of  the  states  of  this  coun- 
try, and  in  our  own  courts,  is  that  papers  bearing  the  signature  of  a  party 
whose  handwriting  is  to  be  proved,  if  not  already  in  the  case,  cannot  be  in- 
troduced for  the  purpose  of  comparison,  or  of  laying  the  foundation  for  the 
testimony  of  experts.  The  grounds,  however,  upon  which  they  are  excluded 
are — First,  that  such  a  practice  is  calculated  to  raise  collateral  issues  as  to  the 
genuineness  of  the  signatures  offered;  and,  second,  that  it  affords  an  oppor- 
tunity to  the  party  offering  them  to  obtain  an  advantage  by  an  unfair  selec- 
tion. Neither  of  these  objections  applies  when  the  signatures  have  first  been 
introduced  as  genuine  by  the  opposite  party.  The  evidence  was  competent^ 
and  the  court  did  not  err  in  charging  the  jury  to  consider  it. 

This  disposes  of  the  objections  to  the  special  charge  No.  1  given  at  the  re-* 
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quest  of  appellant  These  have  raised  the  most  serious  questions  presented 
in  this  case.  There  are  isolated  passages  in  that  charge  from  which  the  jury 
might  have  been  led  to  infer  that  a  witness  who  knew  the  handwriting  of 
Caswell  from  seeing  him  write  could  ifot  prove  his  signature  by  giving  his 
opinion  as  to  its  genuineness;  but  this  is  corrected  in  another  place,  in  which 
they  are  told  that  the  signature  may  be  proved  by  the  opinion  of  such  wit- 
nesses. The  mass  of  the  testimony  on  both  sides  of  the  case  consisted  of  this 
character  of  evidence,  and  its  competency  was  nowhere  disputed;  and  it  would 
seem  that,  if  there  had  been  danger  of  the  jury's  being  misled  by  the  instruc- 
tion in  question,  counsel  for  appellant  would  have  asked  a  charge  upon  the  ex- 
act point,  which  the  court  would  have  given.  Since  appellant  did  not  do  this, 
lie  cannot  now  complain.  We  conclude  that  the  assignments  based  upon  the 
charge  are  not  well  taken. 

The  court,  at  the  request  of  defendant's  counsel,  instructed  the  jury,  in 
effect,  that  the  language  of  the  plea  of  non  est  factum  to  the  note  in  issue 
was  for  the  construction  of  the  court,  and  not  a  matter  for  them  to  consider. 
This  is  a  correct  proposition  of  law,  and  it  is  not  seen  how  plaintiff  could 
have  been  prejudiced  by  it,  even  had  nothing  appeared  during  the  progress  of 
the  trial  to  call  for  such  instruction.  It  may  have  been  that  counsel  for 
plaintiff  in  argument  to  the  jury  had  sought  to  draw  inferences  from  the 
language  of  the  plea  calculated  to  bias  them  against  the  good  faith  of  the  de- 
fense. If  so,  the  instruction  was  entirely  proper.  In  the  absence  of  some 
showing  to  the  contrary,  we  must  indulge  every  reasonable  intendment  in 
favor  of  the  action  of  the  court,  and  presume  that  sufficient  cause  existed  for 
giving  the  charge  as  requested.  The  charge  does  not  authorize  the  jury  to 
coiisider  the  plea  as  evidence,  as  appellant  complains  in  his  sixth  assignment, 
and  hence  did  not,  as  alleged  b^  appellant,  make  defendant  a  witness  in  con- 
travention of  the  statute.  The  alleged  remark  of  the  judge,  in  the  hearing 
of  the  jury,  complained  of  in  the  statement  under  the  assignment  last  men- 
tioned, was  neither  excepted  to  nor  assigned  as  error,  and  will  not  be  con- 
sidered. 

The  eighth  assignment  is  that  "the  court  erred  in  sustaining  the  defend- 
ant's objections  to  the  question  asked  the  plaintiff  while  on  the  witness  stand 
by  his  counsel,  viz.,  <  State  whether  you  know  where  Mr.  Caswell  got  the 
money  to  pay  for  these  lumber-yards.'"  The  answer  proposed  to  be  drawn 
out  by  the  question  is  not  given  in  the  bill  of  exceptions;  and  hence  this 
court  cannot  say  that  it  was  improperly  excluded.  The  testimony  sought  to  be 
elicited  may  have  been  "as  to  some  transaction  with  or  statement  by"  de- 
fendant's testator,  in  which  case  the  action  of  the  court  was  certainly  correct. 
Rev.  St.  art.  2248. 

It  is  also  complained  that  "the  court  erred  in  granting  the  motion  made  in 
this  cause  by  defendant  at  a  former  day  of  this  term  of  court,  viz..  May,  1886, 
requiring  the  plaintiff,  George  W.  Smith,  to  file  in  the  court  the  note  dated 
August  9,  1882,  for  the  sum  of  84,000,  for  the  inspection  of  the  defendant, 
thereby  giving  the  defendant  an  opportunity  to  tamper  with  the  signature  to 
said  note,  the  execution  of  which  had  been  denied  by  defendant  by  a  plea  of 
non  est  factum  before  the  plaintiff  had  offered  the  note  as  evidence  upon  the 
trial  of  the  cause."  We  need  not  inquire  into  the  correctness  of  the  ruling 
of  the  court  which  is  here  called  in  questionl  It  does  not  appear  that  appel- 
lant has  been  in  any  manner  prejudiced  by  it.  If  the  note  had  actually  been 
tampered  with,  this  fact  would  doubtless  have  been  shown  upon  the  trial, 
and  would  probably  have  had  an  effect  upon  the  jury  most  unfavorable  to  the 
defendant.  But  no  such  proof  was  attempted.  It  therefore  must  be  pre- 
sumed that  the  note  was  not  in  fact  tampered  with,  and  we  can  but  conclude 
that  the  plaintiff  was  not  injured  by  the  action  of  the  court. 

The  substance  of  the  tentli  assignment  is  that  "the  court  erred  in  overrul- 
ing the  objections  of  plaintiff  to  the  question  ai^ked  one  Q.  W.  Kidd,  witness 
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for  defendant,  hj  defendant's  counsel,  if  he  [Kidd]  had  exhibited  certain  pa- 
pers containing  the  signature  of  G.  C.  Caswell,  and  among  the  number  the 
note  for  $4,000  in  suit,  and  what  the^an  natned  Whitaker  said  about  them;" 
and  the  eleventh  complains  that  "the  court  erred  in  not  instructing  the  Jury 
in  the  written  charge  that  they  must  disregard  the  statements  of  Kidd  that 
Whitaker  picked  out  the  note  of  $4,000  as  a  forgery."  These  will  be  considered 
together.  The  bill  of  exceptions  shows  that  the  witness  Kidd  was  perm itted  to 
answer  over  the  objections  of  plaintiff's  counsel;  but  it  also  appears  from  the 
bill  that,  immediately  after  these  answers  were  given  *'to  the  declarations  of 
Kidd  to  Whitaker,  and  by  Whitaker  to  Kidd,  the  counsel  for  plaintiff  ob- 
jected, and  moved  the  court  to  strike  the  same  out,  which  objection  and  mo- 
tion to  strike  out  the  court  sustained,  and  then  and  there  stated  to  the  jury 
that  such  statements  and  declarations  were  not  evidence  in  the  oase,  and  that 
they  must  not  receive  them  as  such. "  This  makes  it  eyident  that  the  testimony 
was  ruled  out,  except  in  so  far  as  the  witness  stated  the  mere  fact  that  he  ex- 
hibited certain  papers  to  Whitaker.  The  relevancy  of  this  evidence  is  not 
apparent,  unless  it  be  for  the  purpose  of  corroborating  Whitaker  upon  a  mat- 
ter about  which  he  had  been  cross-examined  by  the  counsel  for  the  plaintiff; 
but,  whether  relevant  or  not  for  this  purpose,  we  cannot  see  that  appellant 
has  been  in  any  way  prejudiced  by  the  testimony,  because  substantially  the 
same  fact  had  been  adduced  in  evidence  by  his  own  counsel  in  the  cross-exam- 
ination to  which  we  have  just  referred.  The  question  therefore  presents  it- 
self: Was  the  admission  of  the  testimony  as  to  the  statements  and  declarations 
of  the  witness  Kidd  and  of  Whitaker  such  error  as  calls  for  a  reversal  of  the 
judgment,  although  they  were  subsequently  excluded,  and  the  jury  were  told 
to  disregard  them? 

In  the  case  of  €fulfj  C.  dk  S.  F.  Ry.  Co.  v.  iwy,  59  Tex.  542,  the  judg- 
ment was  reversed  because  of  error  of  the  court  in  admitting  illegal  evidence, 
although  it  was  subsequently  withdrawn.  But  the  evidence  was  not  ex- 
cluded, and  the  jury  not  instructed  to  disregard  it,  until  the  day  after  it  was 
introduced;  and  in  the  opinion  stress  is  laid  upon  the  fact  that  it  was  the  tes- 
timony of  the  plaintiff  himself,  and  was  calculated  to  arouse  the  sympathy  of 
the  jury.  There  large  damages  had  been  awarded,  although  the  pecuniary 
damages  were  trivial  in  amount.  In  McCauley  v.  Lofig,  61  Tex.  74,  the 
opinion  of  the  court  shows  that  there  was  great  doubt  whether  the  evidence 
was  ever  in  fact  withdrawn  from  the  consideration  of  the  jury.  In  Tucker  v. 
Hamlin,  60  Tex.  171,  the  same  question  is  discussed,  but  in  that  case  im- 
proper evidence  as  to  damages  was  admitted,  and  was  not  withdrawn,  except 
inferentially  by  a  charge  which  gave  the  jury  the  correct  measure  of  damages 
for  the  injury  alleged.  The  practice  of  admitting  testimony,  and  then  ex- 
cluding it,  is  reprobated  by  this  court  in  the  cases  cited,  and  is  not  to  be  com- 
mended. But  whether  it  requires  a  reversal  or  not  is  a  question  to  be  deter- 
mined by  the  facts  and  oircumstances  of  each  particular  case.  A  judgment 
which  would  otherwise  be  held  good  as  being  supported  by  a  verdict  upon 
conflicting  testimony  will  in  such  case  be  set  aside  if  it  appear  to  the  appellate 
court  to  be  against  a  slight  preponderance  of  evidence,  or  the  damages  awarded 
be  so  large  as  to  ral^e  a  doubt  of  the  fairness  of  the  jury. 

In  the  case  before  us  the  testimony  was  excluded  as  soon  as  it  was  intro- 
duced; and,  the  jury  having  been  then  expressly  told  to  disregard  it,  it  is  not  to 
be  presumed  that  it  made  any  lasting  impression  upon  their  minds.  Besides, 
both  parties  who  made  the  statement  were  upon  the  stand,  and  were  subjected 
to  a  rigid  cross-examination  as  to  the  grounds  of  their  opinion  as  to  the  gen- 
uineness of  the  signature  in  question  by  the  counsel  for  appellant.  In  addi- 
tion to  these  considerations,  the  evidence  to  sustain  the  verc^ct  was  sufficiently 
ample  to  remove  all  doubts  of  the  jury's  having  been  influenced  by  the  tem- 
porary admission  of  the  illegal  testimony.  If  appellant  considered  that  a 
written  instruction  to  the  jury  to  disregard  it  was  necessary,  he  should  have 
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asked  such  instruction;  and,  if  asked,  it  should  baye  been  given.  Tbat  this 
was  not  done,  evinces  to  our  minds  that  his  counsel  did  not  feel  that  the  jury 
were  likely  to  be  influenced  by  the  excluded  testimony.  For  the  reasons 
stated  we  think  neither  the  tenth  nor  eleventh  assignments  of  error  are  well 
taken. 

The  appellant,  if  he  had  an  existing  demand  against  appellee  while  her  suit 
as  executrix  against  him  to  recover  debts  alleged  to  be  due  her  testator  was 
pending,  could  have  pleaded  it  in  offset  in  that  suit.  The  fact  that  he  did 
not  do  this  is  a  circumstance  tending  to  show  that  no  such  demand  existed. 
We  therefore  think  that,  under  the  peculiar  facts  of  this  case,  the  court  did 
not  err  in  admitting  in  evidence  a  Judgment  rendered  against  him  in  her  fa- 
vor in  her  representative  capacity  long  after  the  note  in  issue  was  alleged  to 
have  fallen  due. 

It  is  complained  in  the  thirteenth  assignment  that  the  court  erred  in  over- 
ruling plaintiff's  exceptions  to  the  pleas  of  non  estfaotwm  and  failure  of  con- 
sideration "as  presented  in  plaintiff's  supplemental  petition  in  exceptions  Kos. 
one  and  two."  Not  finding  in  the  supplemental  petition  any  exceptions  num- 
bered 1  and  2,  we  are  at  a  loss  to  know  the  specific  grounds  of  exception  to 
the  pleas  relied  upon  in  this  assignment.  The  proposition  under  the  assign- 
ment is  that  defendant,  being  the  executrix  of  the  alleged  maker  of  the  note, 
''is  incompetent  to  testify  against  the  plaintiff  as  the  other  party  to  the  exe- 
cution of  the  note,  even  to  the  making  of  the  afildavit  of  the  plea  of  non  est 
factum.^*    This  is  sufficient  to  show  that  the  assignment  is  not  well  taken. 

The  fourteenth  assignment  of  error  is  to  the  effect  tbat  the  court  erred  in 
the  general  charge  to  the  jury  in  not  giving  full  and  complete  instructions  as 
to  the  manner  of  proving  a  signature.  If  the  instructions  were  incomplete, 
appellant's  remedy  was  to  ask  special  instructions.  Kot  having  done  this,  he 
cannot  now  complain. 

It  is  complained  by  the  fifteenth  assignment  that  "the  court  erred  in  the 
general  charge  in  not  using  the  same  language  to  the  jury  in  regard  to  find- 
ing for  the  plaintiff  as  for  defendant. "  We  do  not  see  that  the  jury  could  have 
been  misled  by  the  difference  in  the  phraseology  of  which  appellant  complains. 
Taking  all  the  instructions  together,  there  is  no  doubt  that  the  jury  well  un- 
derstood it  was  their  duty  to  find  for  the  plaintiff  as  to  the  note,  the  execution 
of  which  was  denied,  in  the  event  they  believed  from  the  evidence  that  de- 
fendant's testator  had  signed  it. 

In  our  opinion,  the  evidence  greatly  preponderated  in  favor  of  defendant 
upon  the  issue  presented  by  her  plea  of  non  est  factum.  Therefore  the  six- 
teenth assignment  is  not  well  taken. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 


Mynders  v.  Balstok  and  others. 
(Supreme  Court  of  Texas.    Jane  14, 18S7.) 

1.  BjacTMENT— Issues— EviDBKCK. 

When  there  is  no  controversy  in  au  action  as  to  the  ownership  of  a  certain  sur- 
vey, No.  66,  but  the  real  issue  is  whether  such  survey  does  not  conflict  with  an- 
other survey,  No.  36,  under  which  the  defendants  claim,  it  is  not  error  to  exclude 
from  evidence  a  deed  of  which  the  only  effect  is  to  show  title  in  plaintiff  to  said 
survey  No.  56. 

2.  APPEA.L— Assignmbut  of  Errob. 

An  assignment  of  error  that  *'  the  court  erred  in  not  rendering  a  judgment  for  the 
plaintiff  for  the  land  sued  for,  costs  of  this  suit,  the  damage  proved,  and  in  not  or- 
dering a  writ  of  possession  to  put  defendants  out  of,  and  put  plaintiff  in,  possession 
of  said  land,  under  the  pleadings  of  the  parties  filed  in  this  case,  and  the  evidence 
given  on  the  trial  of  the  case,"  cannot  be  considered,  because  it  does  not  specifically 
point  out  the  error  complained  of. 
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Appeal  from  district  court.  Mason  county. 

A.  D.  MeOinnU^  for  appellant.  H,  M.  Holmes  and  Bridges  d  Fulton,  for 
appellees. 

WnxiB,  C.  J.  The  appellant  brought  this  action  of  trespass  to  try  title 
against  the  appellees  to  recover  survey  No.  56  in  Mason  county,  originally 
granted  to  John  A.  Green  and  N.  W.  Faison,  assignees  of  Lewis  Heitmann. 
The  appellees  answered,  disclaiming  any  title  to  survey  No.  56,  and  denying 
that  they  were  in  possession  of  any  part  of  said  survey;  but  they  further  al- 
leged that  they  were  the  owners  of  state  section  No.  36,  surveyed  as  an  alter- 
nate section  by  the  Indianola  Bailroad  Company,  and  that  they  resided  upon 
this  tract,  and  had  placed  upon  it  improvements  of  great  value.'  They  prayed 
for  a  survey  of  the  two  sections,  for  the  purpose  of  ascertaining  whether  or 
not  they  conflicted;  and,  in  the  event  they  did  not.  that  the  defendants  might 
have  Judgment,  and,  if  they  did  conflict  in  that  part  upon  which  the  defend- 
ants resided,  that  the  defendants  might  recover  the  value  of  their  improve- 
ments, which  they  alleged  had  been  made  in  good  faith.  An  order  of  survey 
was  issued,  and  a  survey  made  and  returned,  and,  the  cause  having  been  sub- 
mitted to  the  court  for  determination,  judgment  was  rendered  for  the  defend- 
ants, for  the  reason  that  the  plaintiff  had  failed  to  establish  title  in  himself 
to  the  land  sued  for.  Judgment  was  entered  up  for  the  defendants  in  the 
usual  form,  including  a  recovery  of  the  costs  of  suit.  A  bill  of  exceptions 
reserved  at  the  trial  shows  that,  after  the  testimony  on  both  sides  had  closed, 
the  plaintiff  offered  in  evidence  a  deed  from  John  A.  Green  to  J.  I.  Faison, 
which  was  excluded  by  the  court,  because  it  was  not  in  rebuttal  of  any  testi- 
mony introduced  by  the  defendants.  This  action  of  the  court  is  assigned  as 
error.    There  are  but  two  other  assignments  of  error,  which  are  as  follows: 

^'Second  Assignment  qf  Error.  The  court  erred  in  rendering  judgment  for 
costs  for  defendants  under  the  pleadings  of  the  parties,  and  the  evidence  given 
in  the  case. 

^Third  Assignment  of  Error.  The  court  erred  in  not  rendering  a  judg- 
ment for  the  plaintiff  for  the  land  sued  for,  costs  of  this  suit,  the  damage 
proved,  and  in  not  ordering  a  writ  of  possession  to  put  defendants  out  of, 
and  put  plaintiff  in,  possession  of  said  land,  under  the  pleadings  of  the  par- 
ties filed  in  this  case,  and  the  evidence  given  on  the  trial  of  the  case." 

The  last  of  these  is  in  plain  violation  of  the  rules  of  this  court,  and  cannot 
be  considered.  It  does  not  point  out  in  what  respect  the  court  committed 
error  in  not  rendering  a  judgment  for  the  plaintiff  for  the  land  and  damages, 
and  not  ordering  a  writ  of  possession.  The  error  may  have  been  in  a  matter 
of  law,  or  in  a  matter  of  fact.  *  If  there  be  error,  the  assignment  leaves  us  to 
find  it  out  ourselves;  and  in  order  to  do  so  we  must  search  the  whole  record 
from  beginning  to  end.  We  see  no  fundamental  error  apparent  on  the  face 
of  the  record,  and.  no  error  of  any  kind  being  indicated  in  the  assignment, 
we  cannot  look  into  the  statement  of  facts  to  see  if,  under  the  evidence,  the 
court  should  not  have  found  for  the  appellant. 

There  was  no  necessity  for  the  introduction  of  the  deed  from  Green  to 
Faison.  If  admitted,  it  would  not  have  benefited  the  plaintiff's  case  in  the 
least;  hence  he  was  not  prejudiced  by  its  exclusion.  The  only  effect  of  the 
deed  was  to  show  title  in  the  plaintiff  to  section  56,  and  this  was  fully  ad- 
mitted by  the  pleadings  of  the  defendants.  The  question  before  the  court 
was  not  as  to  the  title  to  survey  56,  but  as  to  whether  it  covered  the  land  in  con- 
troversy, i,  6..  lapped  over  onto  section  36,  under  which  the  defendants  claimed. 
This  was  the  only  disputed  fact  in  the  case,  and  to  this  point  only  should  the 
evidence  have  been  confined.  The  rejected  deed  tended  neither  to  prove  nor 
disprove  this  fact.  Under  the  assignments  of  error  upon  which  the  case 
comes  before  this  court  the  judgment  must  necessarily  be  affirmed.  An  af- 
firmance of  the  judgment  against  the  appellant  for  the  land  in  controversy 
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necessarily  affirms  that  portion  of  it  wtiich  adjudges  the  cost  against  him  as 
the  unsuccessful  party  below.  As  there  is  no  error  in  the  judgment  of  which 
we  can  take  notice,  it  is  affirmed. 

KoBPSEL  and  others  v.  Alles  and  others* 
{Supreme  Court  of  Texcu.    June  10,  1887.) 

1.  Boundaries— Call  fob  Natuhal  Objbox^-Pbovincib  of  Jury. 

When  there  is  involved  in  a  suit  the  question  whether  a  oertain  river  or  a  slough 
is  the  true  boundary  of  a  land  grant,  and  the  field-notes  of  the  survey  of  said  grant 
call  for  the  river,  but  the  courses  and  distances  very  nearly  oorresnond  to  the  con- 
figuration of  the  slough,  and  not  to  the  meanders  of  the  river,  ana  it  appears  that 
if  tlie  survey  were  made  at  a  time  when  the  water  was  high  the  slough  might  have 
been  mistaken  for  the  river,  and  the  call  for  the  river  might  have  been  the  result  of 
a  mistake,  it  is  error  for  the  court  to  withdraw  f^om  the^ury  the  question  wheUier 
said  boundary  extended  to  the  river  or  to  the  slough.' 

2.  App^l— Assignment  of  Error. 

Assignments  of  error  that  '*  the  court  erred  in  refusing  to  give  the  instructions 
asked  for  by  defendants  and  refused  by  the  court,"  and  that  ^'  the  court  erred  in  not 
granting  a  new  trial,  because  the  verdict  and  judgment  werecontraiy  to  and  against 
the  law,  and  were  not  supported  by  the  evidence,"  are  too  general,  and  wUl  not  be 
considered,  because  they  do  not  distinctly  specify  in  what  the  error  consisted. 

Appeal  from  district  court,  Guadalupe  county. 

Jan,  Greenidood,  for  appellants.     W,  B,  Goodrich^  for  appellees. 

Gaines,  J.  This  suit  involves  the  question  of  the  true  location  of  the 
Moses  Baker  league  survey;  appellees,  who  were  plaintiffs  below*  contending 
that  its  east  boundary  extends  to  Guadalupe  river»  and  appellants  claiming 
that  it  stops  at  a  certain  slough  or  old  river  bed  which  lies  west  of  the  river 
as  it  now  runs.  The  land  in  controversy  lies  between  the  river  and  slough. 
The  field-notes  of  the  Baker  grant  call  for  the  river»  but  the  courses  and  dis- 
tances do  not  conform  to  the  meanders  of  the  stream.  The  evidence  shows 
that  the  calls  very  nearly  correspond  with  the  configuration  of  the  slough.  It 
also  appeared  by  the  testimony  that  the  slough  at  one  time  may  have  been  the 
channel  of  the  river,  though  such  was  probably  not  the  case  at  tlie  time  the 
Baker  league  was  surveyed.  A  witness  also  testified  that  if  the  survey  was 
made  at  a  time  when  the  waters  were  high,  the  slough  might  have  been  mis- 
taken for  the  river.  In  brief,  there  was  testimony  tending  to  show  that  the 
surveyor  may  have  run  along  the  slough  supposing  it  to  be  the  river,  and  that 
the  c^l  for  the  river  was  the  result  of  a  mistake.  Such  being  the  evidence, 
the  court  erred  in  charging  the  jury  that  they  should  find  for  plaintiffs  if  they 
showed  title  to  the  Baker  league,  unless  they  found  for  defendants  under  their 
plea  of  the  statute  of  limitations;  and  that,  if  the  grant  calls  for  the  river, 
the  land  would  extend  to  that  boundary.  A  call  for  a  natural  object  is  the 
call  of  the  highest  dignity,  because  such  an  object  is  the  most  permanent  and 
conspicuous,  and  the  least  likely  to  have  given  rise  to  a  mistake.  But  such  a 
call  is  not  absolute.  It  may  be  shown  to  be  a  mistake,  like  any  other  call. 
There  is  not  that  importance  or  sanctity  attached  to  it  to  require  the  courts  to 
depart  from  the  cardinal  rule  in  determining  boundaries,  that  the  lines  actu- 
ally run  by  the  surveyor,  whenever  they  can  be  ascertained  by  any  competent 
testimony,  are  always  the  true  limits  of  the  survey.  Jones  v.  Burgett,  ^  Tex. 
285;  Castleman  v.  Pouton,  51  Tex.  84;  Booth  v.  Upshur,  26  Tex.  64;  Booth 
V.  Strippleman,  Id.  486. 

Appellants'  third  and  fourth  assignments  of  error,  which  oomplain  of  the 
charge  in  the  particulars  just  considered,  are  well  taken. 

1  Respecting  the  rule  that  monuments  govern  courses  and  distances,  see  McAnninch 
V.  Freeman,  (Tex.)  4  8,  W.  Rep.  369;  Moore  v.  Whitcomb,  Id.  373;  Bryant  v.  Maine 
Cent.  R.  Co.,  (Me.)  9  Atl.  Rep.  736.  y~>  t 

Bee,  also,  Duflf  v.  Moore.  (Tex.)  4  8.  W.  Rep.  630.  Digitized  by  LjOOQIC 
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The  seventh  assignment,  that  "the  court  erred  in  refusing  to  give  the  in- 
structions asked  for  by  defendants  and  refused  by  the  court;"  and  the  first, 
that  **the  court  erred  in  not  granting  a  new  trial,  because  the  rerdict  and 
Judgment  were  contrary  to  and  against  the  law,  and  were  not  supported  by  the 
eyldence, '' — are  too  general,  and  will  not  be  considered.  The  charges  refused 
contained  two  propositions.  The  assignments  should  have  distinctly  specified 
in  what  the  error  consisted.  In  view  of  another  trial,  however,  it  may  be 
said  that  plaintifPs,  before  they  closed  their  testimony,  should  have  adduced 
testimony  to  show  that  the  land  in  controversy  was  embraced  in  the  Baker 
grant.  But  the  subsequent  evidence  showed  that  this  was  a  fact  if  the  grant 
extended  to  the  Guadalupe  river.  But  for  the  errors  in  the  charge  of  the 
court  which  have  been  pointed  out,  the  verdict  would  not  be  disturbed. 

For  the  error  of  the  court  in  withdrawing  from  the  jury  the  question 
whether  the  east  boundary  of  the  Baker  league,  as  originally  run,  extended  to 
the  river  or  to  the  slough,  the  judgment  is  reversed,  and  the  cause  remanded. 


Blum  and  others  v,  Looney. 
{Supreme  CouH  ttf  Texas,    June  17, 1887.) 

1.  Public  Lakm— *'  Hsad-Rioht  Certipicatbb." 

The  Texta  special  act  of  April  30,  1873,  which  granted  a  head-right  certificate 
to  one  Lancaster,  was  unconstitutional  and  void.  The  act  of  March  31,  1883,  en- 
acts that  such  head-right  grants,  "  to  which  there  is  no  valid  le^al  objection  other 
than  that  they  are  supposed  to  be  in  conflict  with  the  then  existing  constitution, 
are  hereby  validated  and  confirmed,  and  declared  to  be  binding  upon  the  state: 
*  *  *  provided,  that  this  act  shall  only  apply  to  soldiers  and  heirs  and  actual 
settlers  of  Texas,  and  their  vendees,  to  whom  lands  have  been  granted."  Held  that, 
there  being  notliing  in  the  constitution  in  1883  prohibiting  the  legislature  from 
passing  such  an  act  as  that  by  which  a  special  grant  was  made  to  Lancaster,  such 
act  might  be  made  valid. 

2.  Samr. 

y/e/d,  alio,  that  it  was  incumbent  upon  those  claiming  through  Lancaster  to  show 
that  he  was  an  actual  settler  within  uie  meaning  of  the  proviso  aforesaid,  and  that 
this  was  not  shown  by  the  proof  that  he  was  an  actual  settler  in  1853,  because,  as 
the  act  of  1873  gave  the  land  as  a  head-right,  it  was  as  such  that  he  must  receive  It 
under  the  law  of  1883,  and  first-class  head-right  certificates  were  not  granted  to 
settlers  of  a  date  later  than  1836;  and  the  act  of  1873,  being  void,  does  not  prove 
that  Lancaster  fulfilled  the  requirements  which  entitled  him  to  the  graxit  in  ques- 
tion. 

Appeal  from  district  court,  Taylor  county. 

G,  A.  KirMand  and  Scott  cfe  Leoi,  for  appellants.  Chas.  I,  Evans,  for 
appellee. 

Willie,  C.  J.  This  case  involves  the  title  of  the  appellants  to  5,651,958 
square  varas  of  land  lying  in  Taylor  county.  They  claim  the  land  under  a 
Jiead-right  certificate  granted  to  J.  Lancaster  by  a  special  act  of  the  l^isla- 
ture  of  April  30,  1873,  which  they  say  was  ratified  by  a  subsequent  act  of 
March  81, 1883.  A  patent  for  the  land  located  and  surveyed  under  this  cer- 
tificate was  granted  May  10, 1877,  and  the  appellants  are  the  owners  of  all  the 
right  of  the  patentee.  Appellee  claims  under  the  location  of  a  valid  certifi- 
cate made  upon  the  land  March  2,  1885,  and  brought  this  suit  to  compel  a 
survey  of  the  land,  and  a  return  of  the  field-notes  made  under  that  certificate. 
The  act  of  March  31,  1883,  enacts  that  ''all  surveys  and  patents  by  virtue  of 
head-right  or  bounty  warrants  issued  under  special  laws  enacted  after  March 
31,  1873,  and  prior  to  April  11,  1876,  to  which  there  is  no  valid  legal  objec- 
tion other  than  that  such  speciaU  laws  are  supposed  to  be  in  conflict  with  the 
constitution  then  in  force,  are  hereby  validated  and  confirmed,  and  declared 
to  be  as  binding  upon  the  state  as  they  otherwise  would  be  if  such  special 
laws  had  been  permitted  by  the  constitution:    *    *    ^f  |^|jg^ovided,  this  act 
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shall  only  apply  to  soldiers  and  heirs  and  actual  settlers  of  Texas,  and  their 
vendees,  to  whom  lands  have  been  granted." 

The  appellee  claims  that  the  act  of  April  30, 1878,  was  unconstitutional, 
and  that  it  could  not  be  validated  by  the  act  of  March  31, 1883.  He  further 
claims  that,  if  the  act  of  1883  could  validate  the  certificate  issued  under  the 
act  of  1873,  then  it  was  incumbent  upon  the  appellants,  in  order  to  entitle 
themselves  to  the  benefit  of  the  former  act,  to  show  that  J.  Lancaster  came 
within  the  meaning  of  its  proviso.  On  the  other  hand,  the  appellants,  ad- 
mitting the  unconstitutionality  of  the  act  of  1873,  contend  that  the  legisla- 
tui*e,  on  the  thirty-first  of  March,  1883,  had  the  power  to  render  it  valid;  that 
it  was  not  incumbent  upon  them  to  show  affirmatively  that  Lancaster  came 
within  the  proviso,  but  that,  if  he  did  not,  the  burden  of  showing  this  rested 
upon  the  appellee. 

They  further  contend  that  they  proved  all  that  was  required  by  the  proviso 
in  showing  that  Lancaster  was  an  actual  settler  of  Texas  from  the  year  1853 
to  April  30,  1873;  and,  further,  that  the  fact  that  he  was  an  actual  settler,  en- 
titled to  a  head-right  certificate  of  the  first  class,  was  made  to  appear  by  show- 
ing that  a  grant  had  been  made  to  him  as  such  by  the  act  of  April  30, 1873,  and 
by  the  issuance  of  a  patent  and  certificates  under  said  special  act.  The  court 
below  held  that  the  act  of  1873  was  validated  by  that  of  1883;  but  that  it  was 
incumbent  upon  the  appellants  to  show  that  Lancaster  came  within  the  pro- 
viso of  the  latter  act,  and  that  neither  the  passage  of  the  special  act,  nor  the 
issuance  of  the  patent  and  certificate  under  it,  were  sufficient  evidence  of  that 
fact.  Judgment  was  rendered  for  the  appellee,  and  from  that  Judgment  this 
appeal  is  taken. 

We  think  the  court  beiow  was  correct  in  holding  that  the  spc^cial  act  of 
April  30,  1873,  was  validated  by  the  general  act  of  March  31,  1883.  It  is 
very  true  that  a  body  not  having  the  power  to  make  a  grant  has  not  the 
power  to  ratify  one  already  made.  But  the  converse  of  this  proposition  is 
also  true,  and  decides  the  present  question;  for,  at  the  time  the  healing  act 
was  passed,  there  was  nothing  in  our  constitution  prohibiting  the  legislature 
from  passing  such  an  act  as  that  by  which  a  speciaJ  grant  of  land  was  made 
to  Lancaster.  Having  the  right  to  make  the  grant,  it  had  the  power  to  rat- 
ify the  one  already  m^e  without  authority.  The  right  of  the  legislature  to 
validate  such  grants  by  the  act  of  1883  was  recognized  by  this  court  in  the 
case  of  Bates  v.  Bacon,  1  8.  W.  Bep.  256,  and  the  question  is  too  dear  to 
require  further  discussion. 

We  think,  too,  that  the  court  was  correct  in  holding  that  it  was  incumbent 
on  the  appellants  to  show  that  Lancaster  was  an  actual  settler,  within  the 
meaning  of  the  proviso  of  the  healing  statute.  The  rule  of  pleading  as  to 
penal  and  criminal  statutes  is  to  the  effect  that  an  exception  contained  in 
such  statutes  must  be  negatived  in  pleading,  but  a  proviso  need  not;  which 
rule  seems  to  rest  upon  the  ground  that  an  exception  is  matter  of  defense* 
and  must  be  shown  by  the  party  prosecuted.  Spieres  v.  Parker,  1  Term  B. 
141.  If  that  rule  be  applicable  to  civil  statutes,  it  would  seem  that,  when 
one  claims  a  benefit  under  such  an  act,  he  should  bring  himself  fully  within 
the  terms  and  conditions  upon  which  the  benefit  is  to  be  granted.  He  oc- 
cupies a  like  position  to  that  of  him  who  claims  to  be  exempted  from  the  un- 
favorable provisions  of  a  statute. 

But  it  is  unnecessary  to  resort  to  analogies  dravni  from  penal  statutes  te 
ascertain  what  construction  should  be  given  to  the  statute  under  decision. 
The  intent  and  meaning  of  the  act  are  apparent  upon  its  face,  and  from  the 
circumstances  which  brought  about  its  enactment.  The  legislature  had 
passed  several  acts  granting  to  individuals  bounty  and  head-right  certificates 
at  a  time  when  it  had  no  power  to  do  so.  These  grants  were  utterly  void. 
They  could  not  be  enforced  against  the  government.  Every  certificate  or 
warrant  Issued  under  these  acts  was  so  much  blank  paper,  and  the  land  upon 
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which  it  had  been  located  was,  so  far  as  these  were  conoemed,  unappropriated 
public  domain.  But  the  state  was  not  unwilling  that  certiain  meritorious 
parties,  such  as  soldiers  and  their  heirs,  and  actiud  settlers,  and  the  assigns 
of  either*  to  whom  such  grants  had  been  made,  should  have  the  lands  granted 
to  them.  Hence,  when  it  regained  the  power  to  make  the  grants,  the  state 
exercised  it  in  favor  of  these  parties  by  confirming  such  grants  as  had  al- 
ready been  made  to  them.  This  confirmation  was  a  mere  act  of  bounty  upon 
the  part  of  the  government,  and  by  every  rule  of  interpretation  must  be  con- 
fined to  the  classes  of  persons  in  fsyor  of  whom  it  was  intended  to  operate. 
It  cannot  be  claimed  that  any  other  persons  except  such  as  are  named  in  the 
proviso  are  entitled  to  the  benefit  of  the  confirming  act.  The  whole  object  of 
the  act  is  to  benefit  them,  and  the  fact  that  a  claimant  of  land  belongs  to 
one  of  these  classes  of  persons  is  in  the  nature  of  a  condition  precedent  to  his 
right  to  the  land  granted.  Had  the  certificates  never  been  issued  under  the 
former  acts,  and  the  healing  statute  had  validated  these  acts  with  a  proviso 
like  that  under  consideration,  it  is  very  dear  that  the  commissioner  of  the 
general  land-office  would  have  no  right  to  issue  the  certificates  without  proof 
that  tlie  applicant  possessed  the  qualifications  therein  prescribed.  It  would 
be  unreasonable  to  contend  that,  because  the  applicant  was  named  in  the 
act,  he  was  to  receive  the  certificate  unless  the  commissioner  could  show 
that  be  did  not  possess  the  proper  qualifications.  In  the  cases  provided  for 
in  the  act,  the  certificates,  and  perhaps  the  patents,  had  .already  issued,  but 
they  were  null  and  void.  The  new  act  called  them  into  life  upon  certain  con- 
ditions. Compliance  with  these  conditions  was  as  necessary  to  impart  vigor 
to  the  surveys  and  patents  as  it  would  have  been  originally  to  call  into  exist- 
ence the  warrants  and  certificates  upon  which  they  were  based.  In  fact,  the 
statute  must  be  read  as  if  it  in  terms  validated  and  confirmed  only  such  sur- 
veys and  patents  by  virtue  of  head-right  or  bounty  warrants  as  had  been  is- 
sued under  the  special  acts  named  for  the  benefit  of  soldiers  and  heirs  and 
actual  settlers,  and  their  vendees.  The  statute  evidently  intended  to  make 
the  condition  of  being  an  actual  settler  a  condition  precedent  to  the  right  to 
the  land  under  a  head-right  certificate  previously  granted;  and,  when  the 
right  is  claimed,  compliance  with  such  a  condition  must  of  course  be  proved. 
Evidence  of  this  fact  is  affirmative,  and  lies  more  particularly  within  the 
knowledge  and  reach  of  the  grantee.  To  require  the  state,  or  a  subsequent 
claimant  under  the  state,  to  show  the  negative,  would  be  to  render  the  pro- 
viso of  no  force  whatever. 

It  was  not  sufficient  proof  of  this  condition  to  show  that  Lancaster  was  an 
actual  settler  of  Texas  in  1853  and  for  any  number  of  years  thereafter.  The 
special  act  of  1873  granted  this  certificate  as  a  head-right,  and  at  the  same 
time  granted  him  640  acres  as  bounty.  The  certificate  was  of  the  first  class, 
issued  only  to  single  men  residing  in  Texas,  March  2,  1836.  The  bounty  was 
for  six  months'  service  in  the  army  of  the  republic.  The  clear  intention  of 
the  statute  was  to  give  to  Lancaster  the  amounts  of  land  to  which  the  legis- 
lature thought  him  entitled  for  such  residence  and  such  services.  Upon  what 
evidence,  as  to  his  merits,  the  legislature  acted,  is  unimportant.  Its  act  was 
void,  and  all  the  proceedings  which  brought  it  about  were  of  no  effect  for  any 
purpose  whatever.  The  act  of  March  31,  1883,  made  the  previous  act  valid, 
but  only  upon  condition  that  the  beneficiary  should  show  that  he  was  a  sol- 
dier or  an  actual  settler,  accordingly  as  he  claimed  the  one  grant  or  the  other. 
As  bounties  were  granted  only  to  soldiers  of  the  republic  of  Texas,  no  proof 
that  the  claimant  was  a  soldier  in  any  other  capacity  would  have  satisfied  the 
condition;  and  we  think  it  equally  clear  that  the  settlement  necessary  for  Lan- 
caster to  obtain  a  head-right  certificate  must  have  dated  as  far  back  as  the 
second  6f  March,  1836,  for  first-class  head-right  certificates  were  not  granted  to 
settlers  of  a  later  date.  If  this  be  not  so,  then  we  must  conclude  that  the  leg- 
islature, under  the  guise  of  rewarding  a  soldier  of  the  Texas  revolution,  and 
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a  settler  of  Texas  in  its  darkest  days,  has  granted  land  to  one  having  no 
merit  not  possessed  by  thousands  of  citizens  to  whom  such  bounty  is  denied. 
Such  special  acts  expressly  state  or  necessarily  imply  the  reasons  for  their 
passage.  The  reasons  for  this  act  are  apparent  upon  its  face,  and  we  have  no 
right  to  refer  its  passage  to  other  causes. 

Nor  do  we  think  that  the  mere  fact  that  the  legislature  passed  a  special  act 
granting  a  head-right  certificate  to  Lancsister  was  proof  that  he  was  an  actnal 
settler  of  Texas  on  the  second  of  March,  1836.  If  this  were  so,  why  ins^t 
the  proviso  in  the  confirmatory  act?  It  became  of  no  force  whatever.  It  re- 
quired that,  in  order  to  entitle  Lancaster  to  the  one-third  league  of  land  pre- 
viously granted  him,  it  should  appear  that  he  was  an  actual  settler  of  Texas  at 
the  proper  time,  and  yet  the  simple  fact  that  he  had  obtained  the  land  would  be 
full  evidence  that  he  had  settled  at  such  time.  In  other  words,  the  legislature 
demanded  evidence  that  a  party  had  a  right  to  enjoy  a  grant  of  land,  and  in- 
tended at  the  same  time  that  the  fact  that  he  did  enjoy  it  should  be  full  evi- 
dence of  that  right.  The  requirement  as  to  the  evidence  in  such  case  would 
be  a  useless  thing.  For  the  same  reason  the  issuance  of  the  patent  by  the 
commissioner  of  the  general  land-office  was  not  proof  of  the  grantee's  qualifi- 
cations. The  case  is  very  different  from  that  where  a  grant  has  been  made 
by  an  officer  having  full  authority  over  the  subject-matter.  The  law  there 
presumes,  as  to  third  persons,  that  the  grant  was  made  in  a  proper  case.  But 
here  the  grant  was  made  by  a  body  having  no  authority  so  to  do.  JSToneof  the 
ordinary  presumptions  of  law  can  then  be  indulged  in  its  favor.  Had  it  been 
unconditionally  confirmed,  these  presumptions  might  arise;  but,  as  it  was 
validated  only  upon  condition  that  a  fact  which  would  ordinarily  be  presumed 
should  be  actually  proved,  as  to  this  fact  there  can  be  no  presumption  in  favor 
of  the  grantee. 

We  think  the  court  below  correctly  decided  all  the  issues  submitted  to  it» 
and  the  judgment  is  affirmed. 


Pbesidio  Min.  Go.  t>.  Bullis  and  others. 
(Supreme  (hurt  of  Texas,    June  25, 1887.) 

1.  Husband  and  Wifb— Oommunitt  Pboperty. 

In  an  action  in  which  the  plaintiff,  a  married  woman,  sued  the  defendants  for 
partition  of  mining  land,  in  which  she  claimed  an  undivided  one-fourth  interest, 
it  appeared  that  she,  with  three  other  parties,  had  bonded  the  land  for  one  vear  to 
one  Cook,  upon  certain  conditions ;  Cook  agreeing  within  that  period  to  derelop 
its  mineral  resources.  Defendants  succeeded  to  Cook's  rights,  but  did  not  carry  oat 
the  terms  of  the  agreement  until  nearly  six  months  after  its  expiration,  and,  alleg- 
ing that  plaintifTs  husband  had  agreed  to  waive  the  condition  as  to  time,  went  oo 
working  the  minerals.  In  a  suit  by  the  wife  for  an  injunction  and  an  account,  she 
alleged  that  the  land  was  her  separate  property,  and  not  held  In  common,  and  that 
her  husband  had  no  authority  to  extend  the  time  for  completion  of  the  contract. 
The  agreement  with  Cook,  although  signed,  was  not  acknowledged  by  her.  She 
recovered  a  verdict,  ffe/d^  on  appeal,  that  the  evidence  led  to  the  conclusion  that 
the  land  was  purchased  in  her  name  with  community  money,  and  was  therefore, 
prima  facie,  community  land ;  and  as  the  judge  had  wrongly  instructed  the  jury,  so 
as  to  lead  them  to  the  conclusion  that  the  land  was  separate  estate,  the  Judgment 
must  be  reversed,  and  a  new  trial  ordered. 

2.  CoNTBACT— Time  of  tbb  Essxncb—Minino. 

Ifeid^  alsOf  that  the  contract,  being  unacknowledged,  was  unilateral ;  that  the  use  of 
the  land  for  mining  unfitted  it  for  any  other  purpose ;  that  the  longer  the  defend- 
ants worked  it  the  more  injury  would  result,  and  meantime  the  plaintiffs  were  de- 
prived of  the  use  of  the  land ;  and  that  therefore  time  must  be  held  to  be  of  the  es- 
sence of  the  contract. 

3.  KeroppxL— TiMB  of  thb  Bssbncx  of  CoNTBAcr—WArvBB. 

But  A«2d,  that  if  the  property  was  found  to  be  community  property,  and  plain- 
tiff's husband  had  represented  to  defendants  that  he  would  extend  the  time,  and,  on 
the  faith  of  such  representation,  defendants  went  on  to  expend  monies,  and  carry 
out  their  part  of  the  contract,  plaintiff  was  bound  by  such  waiver,  r^noolp 
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Appeal  from  district  court,  Presidio  county. 

Wm.  S.  Waodt  Savmie  Robertson,  Floumoy,  Whoon  c§  Floumoy,  and  B. 
JET.  DaniSf  for  appellants.    Geo.  Paschal  and  A.  /.  JBvanSf  for  appeUees, 

Willie,  G.  J.  The  appellee  Alice  Bullis,  Joined  by  her  husband,  John 
BuUis,  sued  the  appellants  for  partition  of  section  8,  block  8,  in  Presidio 
county,  she  claiming  an  undivided  one-fourth  interest  in  said  section  of  land, 
and  alleging  that  the  remainder  belonged  to  the  Presidio  Mim'ng  Company. 
She  alleged  that,  on  the  eighth  of  June,  1882,  William  Shafter,  Louis  Wilhelm, 
John  A.Spencer,  and  herself,  then  owners  of  said  section,  made  a  contract 
with  one  Daniel  Cook  substantially  as  follows :  The  owners  of  the  land  bonded 
and  leased  it,  and  another  section  known  as  section  6,  block  8,  to  Cook  for 
one  year,  for  the  purpose  of  developing  the  mineral  resources  of  these  lands  ^ 
he  to  incur  all  the  costs  of  the  experiment.  At  the  end  of  the  year,  or  sooner 
if  demanded  by  Cook,  they  were  to  make  a  deed  to  him  for  the  land,  on  con- 
dition that  he  formed  two  separate  mining  companies,  embracing  each  of  the 
above  sections;  each  company  to  have  a  capital  stock  of  not  less  than  $100,- 
000,  and  give  to  said  owners  theone-fifth  of  said  stock,  free  of  all  assessments 
till  all  the  necessary  machinery  was  erected  and  paid  for,  and  the  mine  placed 
upon  a  paying  basis.  He  was  also  to  pay  the  owners  $10  per  acre  in  addition 
for  the  land.  Should  Cook  conclude,  after  having  thoroughly  prospected  the 
property,  not  to  complete  the  purchase,  he  was  to  surrender  possession  to  the 
said  owners,  with  all  the  improvements  placed  on  the  same,  free  of  expense 
to  them.  She  further  alleged  that  the  terms  of  this  instrument  had  not  been 
complied  with  on  the  part  of  Cook,  or  the  appellants,  who  had  succeeded  to 
his  rights  under  it,  within  the  year  from  its  date,  but  that  the  latter  held  pos- 
session of  the  land  against  the  plaintiffs.  She  alleged  that  the  tract  contained 
valuable  minerals,  and  that  the  appellants  had  obtained  large  quantities  of  ore, 
and  were  still  working  mines  upon  the  land  for  their  own  benefit.  She  prayed 
for  a  partition  and  an  account,  etc.,  and  an  injunction  to  stay  further  taking 
of  ore  from  the  property.    A  temporary  injunction  was  granted. 

The  appellants  denied  all  these  allegations;  set  up  that  the  interest  claimed 
by  plaintiff  was  not  her  separate  property,  but  the  community  property  of 
herself  and  husband;  and  averred  that  they  had  fully  complied  with  all  the 
conditions  of  said  instrument  except  such  as  had  been  expressly  waived  by  the 
plaintiffs.  They  further  claimed  that  the  time  in  which  the  contract  was  to 
be  performed  on  their  part  had  been  in  effect  extended  by  the  plaintiffs,  and 
the  appellants  had  made  the  tender  of  the  money  and  stock,  agreed  to  be  given 
to  the  plaintiffs,  within  the  time  to  which  performance  had  been  extended. 

A  trial  was  had  before  the  court  and  Jury,  and  a  verdict  returned  for  the 
plaintiffs.  Judgment  was  rendered  directing  a  sale  of  the  land  for  the  pur- 
pose of  a  partition.  The  injunction  was  perpetuated,  and  the  plaintiffs  re- 
quired to  pay  one-fourth  the  costs  of  partition  up  to  the  first  term  of  the  court, 
and  the  defendants  to  pay  all  other  costs.  Prom  this  Judgment  the  defend- 
ants appealed  to  this  court. 

The  first  issue  before  the  jury  was  as  to  whether  the  one-fourth  interest 
claimed  by  Mrs.  Bullis  was  her  separate  property,  or  the  community  estate  of 
herself  and  husband.  If  it  was  her  separate  property  at  the  time  the  contract 
with  Cook  was  made,  this  contract  could  not  be  enforced  against  her;  for  it 
seems  from  the  record  that  she  had  never  acknowledged  it  in  the  manner  pre- 
scribed by  our  statutes  for  the  execution  of  contracts  by  married  women^  and, 
if  properly  executed,  she  certainly  would  not  be  bound  by  any  agreement  that, 
the  husband  might  make  for  its  extension;  for  this  would  be  to  obligate  her  to 
the  performance  of  a  different  contract  from  that  to  which  she  had  consented. 
Hence  the  issue  as  to  the  status  of  the  land  sued  for,  so  far  as  title  was  con- 
cerned, involved  a  question  of  the  utmost  importance. 

The  evidence  relied  on  to  show  that  the  land  was  the  separate  property  of 
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Mrs.  BuUiB  may  be  briefly  stated  as  follows:  The  appellee,  John  Bollis,  Will- 
iam Shafter,  and  Louis  Wilhelm  agreed  among  themselves  to  purchase  several 
sections  of  land  in  the  Ghenati  mountains,  supposed  to  contain  mineral  ore. 
These  were  school  lands,  and  the  parties,  in  pursuance  of  their  agreement,  ap- 
plied for  nine  sections,  as  follows:  Shafter  applied  for  two  in  his  own  name, 
and  two  in  the  name  of  his  wife;  Wilhelm  applied  for  three;  and  Bullis  ap- 
plied for  two  in  the  name  of  his  wife.  It  was  agreed  that  the  three  should  be 
interested  in  the  lands  to  be  applied  for  and  purchased,  and  the  understand- 
ing then  was  that  no  one  else  was  to  be  interested.  The  lands  to  be  purcliased 
were  to  be  held  in  common  by  these  three  parties.  Afterwards  they  agreed  to 
take  in  one  Spencer  on  account  of  his  being  a  known  prospector  of  mines,  and 
the  other  three  were  to  pay  Spencer's  pro  rata  of  the  cost  of  the  land.  The 
applications  were  filed  in  the  surveyor's  office  November  5,  1880. 

The  effect  of  this  testimony  is  to  prove  that  the  lands  acquired  were  to  be 
held  in  common  by  these  four  persons.  Their  object,  as  shown  by  the  evidence, 
was  to  engage  in  a  mining  adventure ;  and,  to  increase  their  chances  of  find- 
ing precious  minerals,  they  proposed  to  acquire  as  large  an  area  of  land  as 
possible.  They  could  not  acquire  enough  in  their  own  names,  and  hence  used 
the  names  of  their  wives  to  secure  additional  sections.  Bullis  applied  for 
two  sections  in  the  name  of  his  wife,  one  of  which  includes  the  laud  in  con- 
troversy, and  stated,  at  the  time,  that  he  made  the  application  in  her  name 
because  he  had  already  applied  for  three  sections,  and  could  acquire  no  more 
in  his  own  name.  He  seems  to  have  been  the  one  who  made  the  suggestion 
as  to  acquiring  additional  lands  in  the  names  of  the  wives  of  the  parties  inter- 
ested. Bullis  testified  that  he  intended  section  8  for  his  wife  at  the  time  of 
applying  for  it,  but  did  not  testify  that  he  made  any  statement  to  that  effect 
at  the  time.  Other  witnesses  prove  positively  that  he  made  no  such  declara- 
tion. In  pursuance  of  the  agreement,  deeds  afterwards  passed  between  Shaf- 
ter, Wilhelm,  Spencer,  and  Mrs.  Bullis,  which  apparently  put  the  title  as  the 
parties  contemplated. 

The  land  in  dispute  was  therefore  presumably  bought  with  community 
funds,  and  the  title  taken  in  the  name  of  the  wife.  This  made  it  prima  fade 
community  estate,  and  the  burden  of  showing  to  the  contrary  rested  upon  the 
plaintiffs.  If  it  was  a  fact  that  the  husband  did  actually  intend,  at  the  time 
of  making  the  application,  that  the  land  should  belong  to  his  wife,  it  doubt- 
less became  her  property  as  to  him  and  his  heirs,  and  those  claiming  under 
him  with  notice.  The  intention  of  the  husband,  whether  to  give  the  land  to 
his  wife,  or  that  it  shall  become  part  of  the  community  estate,  is  the  subject- 
matter  of  proof,  like  any  other  fact.  Surrounding  circumstances  and  contem- 
poraneous statements  of  the  husband  may  be  taken  into  consideration,  and 
must  have  more  or  less  weight  in  determining  his  intention.  It  has  been  held 
by  this  court  that  a  declaration  of  the  husband,  made  at  the  time  the  title  is 
taken  in  the  wife's  name,  that  he  intends  it  for  her  separate  benefit,  will 
make  it  her  separate  property  as  to  him  and  his  heirs.  Higgins  v.  Johnson^ 
20  Tex.  389.  It  must  be  also  true  that,  if  the  declarations  are  such  as  show 
that  it  was  intended  to  be  community  estate,  it  would  assume  that  character. 
It  results  that  much  force  is  given  to  declarations  made  at  the  time  as  evi- 
dence of  the  real  intention  of  the  husband,  and  they  are  entitled  to  great 
weight  in  corroborating  or  disproving  any  evidence  as  to  a  secret  intent  dif- 
ferent from  that  which  was  contemporaneously  expressed.  So,  too,  as  to  facts 
and  circumstances,  occurring  at  the  time,  which  tend  to  show  the  true  in- 
tent of  the  husband  in  having  the  deed  made  to  his  wife.  A  declaration  at 
the  time,  however,  is  not  necessary  to  establish  his  Intention  one  way  or  the 
other,  and  it  may  be  proved  by  accompanying  circumstances. 

There  was  no  proof  that  Bullis  stated,  at  the  time  of  making  the  applica- 
tion, that  he  was  buying  the  land  for  his  wife,  though  he  intended  it  for 
her  benefit;  but  his  object  in  applying  for  the  land  in  her  nanie-was  plainly 
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shown  by  hia  own  declarations,  and  the  circumstances  attending  the  transac- 
tion. He  bad  acquired  all  the  land  he  could  from  the  state  in  bis  own  name; 
and,  wishing  to  procure  as  much  as  possible  to  put  into  the  mining  partner- 
ship, he  had  to  resort  to  this  means  of  purchasing  an  additional  quantity. 
His  distinct  understanding  witli  his  associates,  however,  was  that  he  and  they 
were  to  share  equally  in  the  ownership  of  all  the  lands  acquired,  no  matter  in 
whose  names  the  titles  were  issued.  The  titles  taken  in  the  names  of  the  par- 
ties to  the  agreement  made  the  lands  community  property,  and  those  taken  in 
the  names  of  their  wives  had  presumably  the  same  effect;  and  the  fact  that 
either  of  them  had  already  obtained  all  he  could  from  the  state  in  his  own 
name  would  not  of  itself  make  those  applied  for  in  the  name  of  his  wife  com- 
munity property. 

Titles  acquired  from  the  state  are  subject  to  the  same  rules,  in  this  respect, 
as  those  taken  from  individuals;  and  the  fact  that  the  title  in  this  case  was 
applied  for  in  the  name  of  Mrs.  Bullis  because  her  husband  had  already  ac- 
quired three  sections  in  his  own  name,  was  not  without  other  proof  sufficient 
to  divest  it  of  its  community  character.  Upon  this  state  of  facts,  the  court 
charged  the  Jury  upon  the  question  of  separate  property  as  follows: 

"If  you  are  satisfied,  by  a  preponderance  of  proof,  that  on  the  twelfth  day 
of  October,  1881,  John  L.  Bullis  signed  the  name  of  Alice  Bullis  to  the  ap- 
plication of  Alice  Bullis  to  purchase  the  land  in  controversy  from  the  state  of 
Texas,  and  declared  at  the  time  that  he  wished  to  purchase  the  said  land  from 
the  state  of  Texas  for  his  wife,  said  Alice  Bullis,  to  be  her  separate  property; 
and  that  after  that  time  the  said  Alice  Bullis,  with  the  consent  of  said  John 
L.  Bullis,  executed  and  delivered  a  note  for  the  balance  of  the  purchase  money 
for  said  land,  after  making  the  first  payment  on  said  land;  that  it  was  the 
intent  of  said  John  L.  Bullis,  at  the  time  of  making  said  application,  that 
said  land  was  to  be  the  separate  property  of  said  Alice  Bullis;  and  that  it  was 
the  intent  of  said  Alice  Bullis  and  John  L.  Bullis,  at  the  time  of  executing 
and  deh'vering  said  note  to  the  state  of  Texas  for  the  unpaid  balance  of  the 
purchase  money  for  said  land,  that  the  land  was  to  be  the  separate  property 
of  the  said  Alice  Bullis;  and  that  said  John  L.  Bullis  had,  at  daid  time  of 
signing  the  application  for  said  land,  already  purchased  three  sections  of 
school  land  from  the  state  of  Texas,  which  was  all  the  law  permitted  him  to 
purchase  for  himself;  and  that  said  land  in  controversy  was  at  said  time  a 
section  of  school  land;  and  that  said  land  was  paid  for  by  said  John  L.  Bullis; 
and  that  the  patent  for  said  land  was  issued  to  said  Alice  Bullis, — then  said 
property  would  be  the  separate  property  of  the  said  Alice  Bullis." 

Whether  this  charge  was  abstract  law  or  not,  it  did  not  properly  present 
the  issue  as  made  by  the  evidence.  In  the  first  place,  there  was  no  evidence 
tending  to  show  that  Bullis  declared,  at  the  time  of  making  the  application, 
that  he  wished  to  purchase  the  land  for  his  wife,  and  make  it  her  separate 
property.  The  charge  tended  to  mislead  the  jury,  and  make  them  believe, 
not  only  that  such  a  statement  of  Bullis  was  an  important  fact  in  the  case, 
but  that  the  court  supposed  there  was  evidence  upon  which  they  were  au- 
thorized to  find  that  it  had  been  made.  It  doubtless  led  them  to  think  that 
Bullis'  declaration  as  to  the  reason  why  he  applied  for  the  land  in  the  name  of 
his  wife  was  equivalent  to  a  statement  that  he  intended  it  as  her  separate 
property.  This  more  especially  as  the  court  laid  before  them  the  hypothesis 
as  to  whether  or  not  Bullis  had  acquired  all  the  land  he  was  entitled  to;  a 
matter  about  which  there  was  no  proof  further  than  was  contained  in  his 
declarations  made  at  the  time  of  the  application.  The  charge  made  the  ques- 
tion of  separate  property  or  not  depend  upon  whether  there  was  an  intention 
to  give  the  property  to  Mrs.  Bullis,  coupled  with  a  declaration  to  that  effect; 
when  the  question  was,  did  the  facts  and  circumstances  surrounding  the  appli- 
cation and  purchase  prove  or  disprove  the  alleged  secret  intent  of  Bullis  to  give 
the  land  to  his  wife?    All  question  as  to  his  declaration  of  an  intent  to  make 
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it  her  separate  property  should  have  been  left  out,  and  the  Jury  should  have 
been  left  free  to  consider  the  facts  really  in  evidence  tending  to  show  the  in- 
tention of  BuUis  at  the  time  of  making  the  application.  In  the  charge  as 
given,  the  intent  of  Bullis,  as  testified  to  by  him,  was  to  be  tested  solely  by  a 
fact  not  in  evidence  before  the  jury.  When  the  court  came  to  lay  before  the 
jury  the  hypothesis  upon  which  they  were  to  find  that  the  property  was  not 
the  separate  estate  of  Mrs.  BuUis,  this  is  made  to  depend  alone  upon  the  ab- 
sence of  the  supposed  declaration.  If  this  hypothesis  was  correct,  it  is  clear* 
from  what  we  have  said,  that  the  verdict  on  this  issue  should  have  been  for 
the  defendant;  and,  if  the  jury  concluded  that  it  was  the  separate  estate  of 
Mrs.  Bullis,  they  were  evidently  misled  by  the  charge  into  believing  that  the 
supposed  declaration  had  actually  been  made.  It  would  have  been  better,  too, 
that  the  court  should  not  have  made  the  finding  of  the  juiy  to  depend  at  all 
upon  the  question  as  to  whether  Mr.  or  Mrs.  Bullis  paid  for  the  land,  for  the 
payment  in  either  case  was  presumably  made  from  community  funds.  We 
think  the  charge  was  misleading  in  the  matters  to  which  we  have  alluded, 
and  for  this  reason  the  judgment  must  be  reversed. 

As  the  cause  will  have  to  be  remanded  for  a  new  trial,  it  may  be  proper  to 
give  some  directions  to  be  observed  in  case  the  jury  should,  upon  another 
trial,  find  the  land  in  dispute  to  be  the  community  property  of  Bullis  and 
wife.  The  rights  of  the  parties  will  depend  upon  two  questions:  (1)  Whether 
time  was  of  the  essence  of  the  contract  of  June  8,  1882;  (2)  if  so,  had  the 
time  within  which  it  was  to  be  performed  been  waived  or  extended  by  the 
parties? 

We  think  that,  upon  the  face  of  the  contract,  it  was  essential  that  Cook 
should  perform  his  obligations  by  the  end  of  one  year  from  its  date.  He  was 
placed  in  the  possession  of  the  land,  for  the  purposes  of  developing  its  min- 
ing resources.  In  order  to  do  this  he  was  bound  to  Injure  it  more  or  less  for 
other  purposes,  and  the  longer  he  worked  the  more  injuiy  would  result.  It 
was  therefore  to  the  interest  of  the  owners  that  he  should  complete  his  in- 
vestigations by  the  time  stated  or  sooner.  While  he  was  in  possession  they 
received  na  compensation  for  the  use  of  the  premises.  The  value  of  the  land 
was  liable  to  fluctuate;  and  the  same  may  be  said  of  the  stock  he  was  to  give 
in  return  for  it.  The  pay  they  were  to  receive  from  him  was  not  to  increase 
with  the  increased  length  of  time  he  should  occupy  the  land.  Moreover,  the 
contract  was  unilateral.  It  was  left  entirely  at  the  option  of  Cook  whether 
he  would  take  the  land  at  the  end  of  the  year  or  not;  and  in  such  cases  it  is 
the  general  rule,  to  which  this  case  is  no  exception,  that  time  is  of  the  es- 
sence of  the  contract.  Pom.  Spec.  Perf.  384,  385,  387;  Edwards  v.  Atkin- 
son,  14  Tex.  373.  It  was,  however,  within  the  powex  of  the  owners  to  waive 
its  performance  within  the  period  specified.  All  of  them  except  Bullis  signed 
a  paper  in  which  they  agreed  to  its  extension.  The  law  governing  the  al- 
leged waiver  as  to  him  was  correctly  charged  by  the  judge  below,  and  need 
not  be  discussed. 

As  to  the  matter  of  costs,  we  think  that,  should  the  judgment  be  rendered 
in  favor  of  the  plaintifl's  upon  another  trial,  they  should  recover  all  the  costs 
incurred  by  them  in  establishing  their  right  to  the  land;  and  those  subse- 
quently incuiTcd  in  partitioning  it,  or  selling  it  for  partition,  should  be  so 
divided  as  to  require  the  plaintiffs  to  pay  one-fourth  and  the  defendants  the 
other  three-fourths.  Should  the  judgment  be  rendered  in  favor  of  the  defend- 
ants, they  will  of  course  recover  all  the  costs  of  the  suit. 

Por  the  errors  pointed  out,  the  judgment  will  be  reversed,  and  the  cause 
remanded  for  farther  proceedings  in  accordance  with  this  opinion. 
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Day  Land  &  Oattle  Ck).  v.  State. 

(Supreme  OouH  of  Texas.    June  21,  1887.) 

1.  Public  Lands— Quo  Warranto— Suit  by  Attorney  Qenebal. 

In  an  action  to  establish  the  right  of  the  state  of  Texas  to  certain  lands  in  Greer 
county,  and  to  cancel  adverse  patents  relating  thereto,  which  action  was  brought 
by  the  state  through  the  attorney  general  and  the  district  attorney  of  the  Judicial 
district  in  which  the  lands  in  question  were  embraced,  the  district  court  held  that 
the  presence  of  the  attorney  general  with  the  district  attorney,  both  representing 
the  state,  afforded  a  guaranty  of  the  presence  in  that  court  of  the  state  as  a  litigant, 
under  the  constitution  and  laws,  and  the  authority  of  those  otiicers  would  not  be 
inquired  into  or  disputed  by  the  court,  ileid,  on  appeal,  that,  the  legislature  hav- 
ing subsequently  recognized  the  power  of  its  officers  to  institute  such  a  suit,  the 
proceedings  were  ratified  and  must  stand,  as  though  the  attorney  general  and  dis- 
trict attorney  had  express  power  to  institute  and  maintain  it. 

2.  Trespass  to  Tby  Title— Notice— Rev.  St.  Tex.  Art.  4787. 

In  an  action  of  trespass  to  try  title,  the  failure  of  the  plaintiff  to  indorse  his  peti- 
tion with  notice  that  it  is  a  suit  in  trespass  to  try  title,  under  Rev.  St.  Tex.  art.  1787, 
oannot  be  raised  by  a  general  demurrer,  and,  when  presented  before  the  supreme 
court  for  the  first  time,  on  appeal,  cannot  be  considered. 

3.  Same— Who  May  Maintain— Rev.  St.  Tex.  Art.  4790. 

Under  Rev.  St.  Tex.  art.  4790,  an  action  of  trespass  to  try  title  may  be  maintained 
against  a  defendant  who  never  has  occupied  the  premises,  if  he  claims  title  thereto ; 
and  it  is  not  necessary  to  aver  and  prove  that  the  owner  ever  was  in  actual  posses- 
sion, or  that  the  defendant  was  in  possession  as  a  trespasser,  unless  some  relief  is 
sought  based  on  these  facts. 

4.  Quieting  Title— Possession  of  Plaintiff. 

In  Texas,  in  a  suit  to  remove  cloud  from  title,  it  is  not  necessary,  as  it  would  be 
in  states  having  separat-e  legal  and  equitable  jurisdictionB,  to  aver  that  plaintiff  is 
in  actual  possession  of  the  lands ;  the  courts  of  this  state  being  not  only  authorized, 
but  required  to  give  such  relief,  either  legal  or  equitable,  or  both,  as  tlie  facts  pre- 
sented may  authorize  or  require. 

6.  Same— Void  Deed. 

A  defendant  who  asserts  a  claim,  even  under  an  instrument  void  upon  the  face  of 
it,  cannot  be  beard  to  say  that  it  has  not  such  a  semblance  of  validity  as  to  create 
a  cloud  upon  the  title  to  property  which  it  professes  to  convey,  which  will  preju- 
dice the  right  of  the  real  owner  if  it  be  not  removed,  and  in  such  a  case  the  court 
has  power,  which  it  must  exercise,  not  only  to  declare  the  instrument  void,  but  to 
cancel  it. 

6.  Public  Lands— State  Title— United  States  Title. 

Lands  within  Qreer  county,  Texas,  were  claimed  both  by  the  state  and  by  the 
United  States,  and  it  was  contended  by  the  defendant,  in  a  suit  brought  by  thestate 
to  quiet  title,  that  the  state  must  fail,  not  having  shown  an  undisputed  paramount 
legal  title.  Held,  that  the  fact  of  the  legislature  naving  extended  its  laws  over  Greer 
countv  precluded  the  defendant  from  setting  up  the  claim  of  the  United  States  to 
(hat  territory,  either  as  holding  the  outstanding  title,  or  as  unsettling  the  title  of 
the  state  of  Texas  as  plaintiff,  or  as  lacking  the  title  paramount. 

7.  Same— Reserved  Domain— Surveys. 

An  action  to  try  title  to  land  claimed  to  be  reserved  public  domain  can  be  main- 
tained notwithstanding  that  the  lands  sued  for  have  not  been  surveyed,  if  the  peti- 
tion sufficiently  identifies  the  boundary  of  the  reservation,  and  shows  that  the  land 
to  which  the  suit  relates  is  comprised  within  it. 

8.  Same — Leoislatiye  Power — Cancellation  of  Patents. 

The  legislature  of  Texas  alone  has  power  to  determine  what  part  of  the  publio 
domain  shall  be  applied  to  specific  purposes,  and,  if  either  the  governor  or  the 
commissioner  of  the  general  land-office  disregard  the  will  of  the  legislature,  their 
action  will  be  reviewed  by  the  courts  and  the  patents  issued  by  them  cancelled. 

9.  Constitdtional  Law— Titles  of  Law— Scope  of  Law. 

The  act  of* February  25. 1879,  (Qen.  Laws  Tex.,)  setting  aside  lands  for  educational 
purposes  and  the  payment  of  the  public  debt,  is  not  in  conflict  with  section  35, 
art.  3,  Const.  Tex.,  providing  that  no  oill  shall  contain  more  than  onesubject,  which 
shall  be  expressed  in  its  title.  The  subject  of  the  former  act  is  essentially  single, 
although  the  ends  intended  to  be  reached  are  various. 
v.4s.w.noJl — 66 
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10.  Statdtbb— Immbdiatb  Ekactmickt. 

Under  art.  3,  {  32,  Const.  Tex.,  providing  for  the  immediate  passing  of  an  act 
where  an  emergency  or  public  necessity  demands  it,  tlie  legislature  itself  is  the  aole 
judge  whether  facts  exist  to  authorize  the  immediate  passage  of  a  bill,  and  its  de- 
cision is  final,  and  cannot  be  questioned  in  any  court 

11.  Samb— Enactmbnt— Rbpebemcb  to  Couxiitbb. 

Article  3,  §  37,  Ck>nst.Tez.,  providing  that  a  bill  shall  be  referred  to  and  reported 
on  by  a  committeei  before  being  passed  by  the  l^islature,  is  sufficiently  complied 
with  if  a  bill  is  presented  to  and  reported  on  by  a  committee  of  either  house. 

12.  Samb-^Rbvbnub  Bills— CJokst.  Tex.  Abt.  3,  ?  83. 

Article  3,  i  33,  Const.  Tex.,  providing  that  revenue  bills  shall  originate  in  the  house 
of  representatives,  only  applies  to  bills  to  levy  taxes,  in  the  strict  sense  of  the  word, 
and  not  to  bills  for  other  purposes,  which  may  incidentally  raise  revenue. 

13.  Public  Lakdb— Resebvahon  fob  Schools. 

It  was  claimed  that  the  state  legislature  (Texas)  had  no  power  to  reservethe  pub- 
lic lands  in  Greer  county,  as  it  did  by  the  act  of  February  25, 1879,  (Gen.  Laws  Tex.,) 
for  educational  purposes  and  the  ^layinent  of  the  public  debt,  inasmuch  as  theoon- 
stitution  had  already  made  certain  reservations,  which  were  all  it  was  intended 
ahould  be  made.  The  constitution,  however,  contains  no  express  prohibition  of 
'  further  reservations.  Hdd,  that  the  legislature  was  entitled  to  exercise  any  power 
not  expressly  denied  to  it  by  the  conntitution  of  the  United  States,  or  its  own,  and 
therefore  8\ich  farther  reservations  were  valid. 

14.  Sahb— Head- Right  Cbbtificates— *'  Vbtebans." 

The  act  of  March  16,  1881,  (Gen.  Laws  Tex.,)  granting  the  veteran  certificates  for 
1,280  acres,  which  may  be  located,  as  "head-right"  certificates.  "  upon  any  of  the 
public  domain,"  must  be  construed  to  mean,  **upon  any  oi  the  unaj^frcpriated 
public  domain." 

15.  Same— "CJonpedebate  Cebtipicatbb.*? 

The  act  of  April  9, 1881,  (Gen.  Laws  Tex.,)  known  as  the  "  (}onfederate"  act,  grant- 
ing certificates,  but  requiring  the  locator  to  set  aside  an  equal  amount  of  land  for 
the  benefit  of  the  public  school  Aind,  and  expressing  in  terms  that  said  location 
"shall  be  made  on  any  of  the  public  domain  of  Texas  not  reserved  bv  law  from 
location,"  did  not  enlarge  the  privileges  to  veteran  certificates,  nor  evidence  anv 
intent  on  the  part  of  the  legislature  to  open  the  reservations  to  the  veteran  certifi- 
cate holders. 

16.  Same— Cebtificatbb— Validity. 

When  the  original  location  of  certificates  is  contrary  to  law,  the  subsequent  iasor 
ance  of  patents  will  not  legalize  the  locations,  and  both  locations  and  patents  are 
void. 

17.  Same— Public  Domain— Notice  of  Appeopbiation. 

Section  2,  art.  14,  Const.  Tex.,  providing  fornoticeof  appropriation  of  the  public 
domain,  does  not  apply  to  lands  owned  by  the  state,  wiiich,  but  for  their  appro- 
priation for  specific  purposes,  would  be  a  part  of  its  public  domain,  subject  to  ap- 
propriation by  private  individuals. 

18.  Same— Action  to  Set  aside  Patent— Estoppel. 

The  fact  that  executive  officers  of  the  state  had  issued  patents  in  excess  of  thdr 
authority,  or  that  they  took  no  steps  to  advise  or  warn  the  patentees  of  the  inva- 
lidity of'the  patents,  or  that  the  legislature  had  not  at  an  earlier  day  passed  a  law 
•    requiring  suits  to  be  brought  to  vacate  the  patents,  cannot  estop  the  state  from 
maintaining  a  suit  to  recover  the  lands  patented. 

Appeal  from  district  court,  Travis  countj. 

Anderson  &  Flint,  and  Walton,  Hill  cfe  Walton,  and  West  <&  McGoum,  for 
appellant.    John  D.  Templeton  and  J.  8.  Hogg,  Atty.  Gen.,  for  appellee. 

Stayton,  J.  This  action  was  brought  by  the  state  of  Texas,  through  the 
attorney  general  and  the  district  attorney  of  the  judicial  district  in  which 
Greer  county  is  embraced.  The  purpose  of  the  suit  is  to  establish  the  right 
of  the  state  to  144,(>40  acres  of  land,  situated  in  Greer  county,  and  to  cancel 
the  patents  under  which  the  appellant  asserts  title  to  the  hind.  The  land 
was  located  and  patented  by  virtue  of  land  certificates  issued  under  the  act  of 
March  15,  1881,  (Gen.  Laws,  35,)  which  provided  for  the  issuance  of  land 
certificates  in  favor  of  the  surviving  soldiers  of  the  Texas  revolution  and 
others.  It  is  claimed  by  the  state  that  the  several  grants  under  which  the 
appellant  claims  are  invalid  because  all  the  land  within  the  limits  of  Greer 
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county  was  appropriated  by  the  act  of  February  25,  1879,  (Gen.  I^aws,  16,) 
to  other  purposes,  and  was  therefore  not  subject  to  location  by  virtue  of  the 
certificates  under  which  the  appellant  claims  or  any  other.  There  are  many 
questions  raised  in  the  case,  and,  without  considering  each  separate  assign- 
ment, these  will  be  considered  in  the  groups  in  which  they  are  presented  in 
the  brief  of  counsel  for  appellant. 

1.  It  is  claimed  that  neither  the  attorney  general  nor  the  district  attorney, 
in  the  absence  of  direction  so  to  do  from  the  legislature  or  the  executive  of 
the  state,  had  power  to  institute  and  maintain  this  action.  Their  right  and 
power  to  maintain  the  suit  was  denied  by  a  sworn  plea,  as  well  as  by  a  mo- 
tion asking  that  those  officers  be  required  to  show  by  what  authority  they 
acted.  The  motion  was  overruled,  and  the  plea  stricken  out.  Neither  the 
constitution  nor  the  general  laws  defining  the  powers  and  prescribing  the 
duties  of  the  attorney  general,  and  of  district  attorneys,  in  terms  empower 
either  of  those  officers  to  institute  and  maintain  a  suit  of  this  character;  nor 
do  we  find  any  law,  in  force  at  the  time  this  suit  was  brought,  which  directed 
them,  or  either  of  them,  to  institute  it.  Finding  no  express  law  which 
authorized  either  of  those  officers  to  institute  and  maintain  the  suit,  it  would 
be  difficult  to  hold  that  either  of  them  had  the  implied  power  resulting  from 
the  general  grants  of  power  or  imposition  of  duties. 

It  may  be  that,  in  the  exercise  of  the  general  powers  conferred  upon  the  gov- 
ernor of  the  state,  as  its  chief  executive  officer,  he  would  have  the  power 
to  require  the  attorney  general  to  institute,  or  to  cause  to  be  instituted,  a  suit 
of  this  character,  when  in  his  judgment  the  welfare  of  the  state  required  it, 
even  though  the  legislature  had  not  so  directed ;  but,  in  a  government  in  wliich 
the  duties  of  all  officers,  as  well  as  their  powers,  are  defined  by  written  law, 
DO  power  ought  to  be  exercised  for  which  warrant  is  not  there  found.  The 
plea  shows  that  a  bill  introduced  in  the  senate  during  the  sitting  of  the  nine- 
teenth legislature,  which  required  the  attorney  general  to  institute  such  suits, 
was  passed  by  that  body;  but  that,  upon  reference  to  the  judiciary  committee 
of  the  house  of  representatives,  an  adverse  report  was  made  upon  the  bill  by 
that  committee,  and  from  this  the  inference  is  sought  to  be  drawn  that  the 
legislature  did  not  intend  that  the  attorney  general,  directly  or  through  a  dis- 
trict attorney,  should  have  power  to  institute  and  maintain  such  a  suit.  There 
is  force  in  this  proposition;  but  the  failure  of  the  legislature  to  pass  the  bill 
may  have  resulted  from  the  fact  that  the  members  of  that  body  were  of  the 
opinion  that,  under  the  general  grants  of  power  to  the  attorney  general,  he 
might  institute  such  suits  without  legislation  expressly  requiring  him  to  do  so. 

As  the  law  now  stands,  we  deem  it  unnecessary  to  determine  whether  the 
attorney  general  or  district  attorney  had  power  to  institute  this  suit  at  the 
time  it  was  brought;  for,  be  that  as  it  may,  by  recent  legislation  such  power 
is  not  only  conferred  on  that  officer,  but  its  exercise  in  the  past  has  been  i-ati- 
fied,  and  his  power  to  maintain  this  suit  recognized. 

The  act  of  April  1,  1887,  (Gen.  Laws,  101,)  after  providing  for  the  cancel- 
lation of  patents  issued  for  lands  situated  in  Greer  county,  located  by  virtue 
of  ** veteran"  certificates,  and  for  the  issuance  of  certificates  to  the  holders  of 
such  patents,  declares  "that  nothing  in  this  act  shall  be  constnied  as  requir- 
ing or  authorizing  the  attorney  general  to  dismiss  any  suit  now  pending  for 
the  cancellation  of  said  patents,  nor  to  prevent  him  from  bringing  other  suits 
for  such  purposes."  There  we  have  a  clear  recognition  by  the  legislature  of 
the  power  of  the  attorney  general  to  institute  and  maintain,  in  the  name  and 
on  behalf  of  the  state,  this  and  like  suits,  and  to  institute  others  for  the  same 
purpose. 

The  state  doubtleis  has  the  right,  by  suit,  to  protect  any  property  right 
vested  in  it  as  fully  as  has  any  person;  and  this  suit  was  brought  in  its  name, 
and  on  its  behalf,  by  persons  claiming  to  act  as  its  officers  or  agents.  The 
act  to  which  we  have  referred  beara  conclusive  evidence  that  the  legislature 
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knew  that  this  snit  or  similar  suita  were  pending,  and  it  must  have  been  cog- 
nizant of  ail  the  facts  attending  the  institution  of  such  suits.  This  being- 
true,  if  it  be  conceded  that  neither  the  attorney  general  nor  the  district  at- 
torney was  empowered  to  institute  the  suit  at  the  time  this  was  done,  never- 
theless the  state  has  ratified  their  act,  and  will  be  bound  by  the  result  as  fully 
as  though  they  had  the  power  which  they  assumed  to  exercise.  This  ratifi- 
cation is  retroactive,  and  the  suit  must  stand  as  though  the  attorney  general 
and  district  attorney  had  express  authority  to  institute  and  maintain  it. 
Story,  Ag.  244-260;  Whart.  Ag.  77;  Anoona  y.  Marks,  7  Hurl.  &  N.  686. 

2.  It  is  urged  that  the  general  and  special  demurrers  to  the  petition  should 
have  been  sustained,  and  that  the  petition  does  not  state  a  cause  of  action. 
The  main  objections  raised  by  the  assignments  relating  to  this  matter  are  that 
the  petition  does  not  allege  that  the  state  was  in  possession  of  the  land,  and 
ousted  by  the  defendant,  nor  that  the  state  is  entitled  to  the  possession  of  the 
land,  and  the  defendant  a  trespasser,  and  that  the  petition  is  not  indorsed  as 
the  statute  requires  a  petition  in  trespass  to  try  title  to  be.  There  was  no  ex- 
ception based  on  the  fact  that  the  petition  was  not  indorsed  as  the  statute  re- 
quires petitions  to  be  in  actions  of  trespass  to  try  title;  and  the  answer  of  the 
defendant  presents  defenses  applicable  to  that  character  of  action,  thus  evi- 
dencing that  the  defendant  w^as  not  misled  as  to  the  character  of  the  action 
by  the  want  of  Such  an  indorsement.  Such  an  objection  cannot  be  raised  by  a 
general  demurrer,  and,  when  presented  here  for  the  first  time,  cannot  be  con- 
sidered. Bone  V.  Walters,  14  Tex.  567:  Shannon  v.  Taylor,  16  Tex.  423; 
Wade  V.  Conveise,  18  Tex.  234. 

The  petitioner  alleges  that  the  lands  belong  to  the  state;  that  they  are 
claimed  by  the  defendant,  and  gives  the  origin  and  nature  of  the  claim  thus 
asserted.  It  prays  for  general  relief,  and  that  the  patents  under  which  the 
defendant  claims  be  canceled,  and  the  cloud  thereby  placed  on  the  state's  title 
it  asks  to  have  removed.  The  first,  second,  and  third  requirements  in  a  peti- 
tion in  trespass  to  try  title  are  fully  complied  with.  The  petition  states  facts 
which,  if  the  grants  through  which  the  defendant  claims  are  invalid,  entitles 
the  state  to  the  possession,  and  that  there  was  not  an  averment  in  terms  that 
the  state  was  so  entitled  is  a  matter  of  no  importance.  The  petition  does  not 
state  that  the  defendant  unlawfully  entered  upon  and  dispossessed  the  state 
of  the  premises,  and  that  the  defendant  withholds  the  possession;  but  there 
is  no  exception  which  questions  the  sufiSciency  of  the  petition  on  the  ground 
that  no  such  averments  are  made.  The  eighth  and  ninth  ejeceptions  reach 
no  such  question.  While  the  statute  seems  to  contemplate  that  in  an  action 
of  trespass  to  try  title  such  averments  must  be  made,  it  is  certainly  true  that 
it  is  not  necessary  to  allege  any  fact  which  it  is  not  necessary  to  prove.  It  is 
not  necessary  to  prove  that  the  owner  of  land  ever  was  in  actual  possession 
of  it,  or  that  the  defendant  was  in  possession,  in  order  to  sustain  even  an  ao» 
tion  of  trespass  to  try  title;  and  it  is  therefore  unnecessary  to  allege  these 
things  unless  some  relief  be  sought  against  the  defendant  based  on  the  fact 
that  he  has  been  in  possession.  Under  the  former  law  it  was  held  that  a 
plaintiff  in  an  action  of  trespass  to  try  title  must  show  that  the  defendant 
was  in  possession;  but  under  the  present  law  the  action  may  be  maintained 
against  a  defendant  who  never  has  occupied  the  premises,  if  he  claims  title 
thereto.    Rev.  St.  art.  4790. 

Whether,  as  the  petition  in  this  case  was  framed,  the  action  is  to  be  deemed 
technically  an  action  of  trespass  to  try  title,  in  which  the  respective  parties 
would  be  entitled  to  all  the  statutory  rights  to  which  parties  to  such  actions 
are  entitled,  we  need  not  determine,  for  it  is  too  clear  that  the  petition  states 
facts  which  empowered  the  court  to  inquire  and  determine  whether  the  state 
was  the  owner  of  the  land  as  it  claimed  to  be. 

It  is  urged,  if  this  be  treated  as  a  suit  to  remove  cloud,  that  the  petition  is 
not  sufficient,  in  that  there  is  no  averment  that  the  state  was  in  possession  Gi 


Tex.]  DAY  LAND  A   CATTLE  00.  V.   STATE.  869 

the  lands.  The  rule  here  invoked  has  doubtless  been  reeo^ized  by  many 
courts  exercising  only  an  equitable  jurisdiction;  but  it  may  be  doubted  if  it 
can  be  said  ever  to  have  been  a  rule  well  establistiad  eveu  in  such  tribunals. 
When  recognized,  it  was  upon  the  ground  that  a  court  of  equity  would  refuse 
to  act  when  the  party  seeking  equitoble  relief  had  a  full  and  adequate  remedy 
at  law.  Whatever  the  rule  may  be  elsewhere,  the  rule  invoked  can  have  no 
application  in  the  courts  of  this  state,  which  are  not  only  empowered,  but  re- 
quired, in  every  case,  to  give  such  relief  as  the  facts  presented  may  authorize 
or  require,  without  reference  to  whether  the  relief  be  such  as  a  court  of 
equity  or  a  court  of  law  may  give.  In  the  same  case  legal  and  equitable  re- 
lief may  be  given.  AUen  v.  StepTuinus,  18  Tex.  659;  Magee  v.  Chadoin,  44 
Tex.  488;  Gnmea  v.  Hobson,  46  Tex.  416;  Dangerfleld  v.  FaschaU  20  Tex. 

637 ;  8taU  v.  Snyder,  66  Tex.  — ;  Thompson  v.  Locke,  Id. ,  1  S.  W.  Bep. 

112. 

It  is  also  urged  that  if  the  patents  are  void  there  is  no  necessity  for  relief; 
and  that,  as  a  court  will  not  do  a  useless  thing,  therefore  it  will  not  cancel 
the  patents.  As  said  by  a  distinguished  author,  this  rule  ''leads  to  the  strange 
scene,  almost  daily,  in  the  courts,  of  defendants  urging  that  the  instruments 
under  which  they  claim  are  void,  and  ther^ore  that  they  ought  to  be  per- 
mitted to  stand  unmolested ;  and  of  judges  deciding  that  the  court  cannot 
interfere  because  the  deed  or  other  instrument  is  void;  while,  from  a  busi- 
ness point  of  view,  every  intelligent  person  knows  that  the  instrument  is  a 
serious  injury  to  the  plaintiff's  title,  greatly  depreciating  its  market  value; 
ai)d  the  judge  himself,  who  repeats  the  rule,  would  neither  buy  the  property 
while  thus  affected,  nor  loan  a  dollar  upon  its  security.  This  doctrine  is,  in 
truth,  based  upon  mere  verbal  logic,  rather  than  upon  considerations  of  jus- 
tice or  expediency. ''    3  Pom.  Eq.  1399. 

The  rule  insisted  upon  proceeds  not  upon  the  theory  that  the  court  has  not 
power  to  remove  cloud  from  title  by  the  cancellation  of  an  instrument  which 
evidences  the  adverse  claim,  even  though  it  be  void;  but  upon  the  theory 
that  the  court  refuses  to  exercise  the  power  it  has,  when  it  clearly  appears 
that  its  exercise  can  accomplish  no  useful  purpose,  and  that  by  its  refusal  to 
act  the  person  who  calls  upon  it  to  exercise  its  power  will  suffer  no  injury  by 
its  refusal  to  do  so.  If  such  a  rule  as  is  insisted  upon  can  have  just  applica- 
tion in  any  case,  it  would  seem  to  be  only  in  a  case  In  which,  from  the  face  of 
the  paper  which  is  the  basis  of  the  claim  asserted  to  be  a  cloud  upon  title,  no 
man  of  ordinary  intelligence  would,  in  acting  in  relation  to  the  subject-mat- 
ter of  controvei-sy,  be  influenced  by  the  claim  asserted  to  be  void;  for  it  is 
only  in  such  case  that  injury  would  not  result  from  even  a  void  claim. 

The  rule,  thus  limited,  would,  however,  be  too  uncertain  to  furnish  the 
basis  for  judicial  action  in  granting  or  refusing  relief;  and  we  are  of  the 
opinion  that  the  better  rule  is  that,  notwithstanding  an  instrument  may  be 
void  upon  its  face,  a  court  has  power,  which  it  must  exercise,  not  only  to  de- 
clare the  instrument  void,  but  to  cancel  it,  when  a  defendant  asserts  claim 
under  it.  A  defendant  who  asserts  claim,  even  under  an  instrument  void  on 
its  face,  cannot  be  heard  to  say  that  it  has  not  such  semblance  of  validity  as 
to  create  a  cloud  upon  the  title  to  property  which  it  professes  to  convey,  that 
will  prejudice  the  right  of  the  real  owner  if  it  be  not  removed.  He  cannot 
be  heard  to  say  that  others  will  not  attach  to  it  the  same  degree  of  faith  and 
credit,  as  a  title-bearing  instrument,  which  he  in  good  faith  gives  to  it;  and 
that,  to  the  extent  of  the  doubt  or  cloud  thus  cast  upon  the  real  title,  its 
holder  is  injured,  or  is  likely  to  be  injured. 

The  answers  of  the  defendant  were  filed  before  the  exceptions  were  acted 
upon,  and  must  be  considered  in  connection  with  the  petition  in  determining 
whether  the  exceptions  were  properly  sustained .  The  petition  alleges  that  the 
lands  belong  to  the  state,  and  that  the  defendant  claims  them  through  patents 
issued  by  the  governor  of  the  state  and  the  commissioner  of  the  general  land- 
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oillce,  and  it  sets  oat  the  authority  under  which  these  officers  claimed  the 
power  to  pass  title  from  the  state  to  the  patentees,  and  assumes  that,  from 
the  facts  stated,  those  olficers  had  no  power  to  issue  the  patents  which  are 
alleged  to  be  void  for  this  reason.  The  defendant  does  not  disclaim.  On  tlie 
contrary,  relying  upon  the  same  things  alleged  by  the  state  as  the  basis  of  the 
power  which  the  governor  and  commissioner  assumed  to  exercise,  it  claims 
that  these  conferred  the  power,  and  that  the  patents  are  valid;  and  in  support 
of  their  propositions  they  file  in  this  court  an  elaborate  brief ,  marked  for  care- 
ful preparation  and  learning.  Thus  standing  the  case,  the  court  had  the 
power  to  declare  the  law  arising  upon  these  facts.  Such  power  existing,  it 
would  not  be  exercised  for  the  sole  purpose  of  declaring  what  the  law  of  the 
case  abstractly  was;  for  this  is  not  the  purpose  for  which  courts  are  created. 
It  then  became  the  duty  of  th^  court  to  determine  and  adjudicate  the  rights 
of  the  parties,  and  to  give  such  relief  to  the  party  in  whose  favor  the  adjudi- 
cation was  as  would  protect  from  the  injuries  which  it  was  the  purpose  of 
the  suit  to  avoids  The  statute  declares  that  "the  judgment  of  the  court  shall 
conform  to  the  pleadings,  the  nature  of  the  case  proved,  and  the  verdict,  if 
any,  and  shall  be  so  framed  as  to  give  the  party  all  the  relUf  to  which  he  may 
be  entitled,  either  in  lato  or  equity.  **    Rev.  St.  art.  1335. 

3.  Another  ground  of  exception  was  that  the  lands  embraced  within  the 
limits  of  Greer  county  were  claimed  by  the  United  States  as  well  as  the  state 
of  Texas,  and  that  legislation  looking  to  the  settlement  of  the  disputed  ques- 
tion between  the  two  governments  recognized  the  fact  that  the  title  of  the  state 
was  doubtful,  and  that  hence  the  title  of  the  state  must  be  deemed  doubtful, 
and  the  averment  of  ownership  insufficient.  The  state,  through  its  l^isla- 
ture,  has,  in  effect,  declared  that  Greer  county  is  a  part  of  the  state.  It  has 
made  it  one  of  the  legal  subdivisions  of  the  state,  caused  courts  to  be  there 
held,  and  the  laws  of  Texas  to  be  there  administered.  It  levies  taxes  upon 
property  there  situated,  and,  at  least,  has  attempted  to  appropriate  every  foot 
of  land  within  its  limits  to  which  private  ownership  had  not  attached  be- 
fore tlie  twenty-fifth  February,  1879,  to  specified  purposes.  So  far  as  the 
courts  of  this  state  are  concerned,  they  are  bound  to  recognize  the  bounda- 
ries of  the  state  as  fixed  "by  the  legislature,  and  to  regard  all  lands  within 
those  boundaries  as  the  property  of  the  state,  unless  it  be  shown  that  the 
state,  or  some  former  government  having  sovereignty  within  those  bound- 
aries, in  some  way  parted  with  the  title.  In  no  event  could  one  claiming 
under  the  state  question  its  originally  paramount  title,  so  long  as  the  proper 
departments  of  the  United  States  and  state  governments  do  not  determine 
that  Greer  county  is  not  within  the  proper  boundaries  of  the  state  of  Texas. 

4.  It  was  further  urged,  by  way  of  demurrer,  that  the  state  could  not  main- 
tain this  suit  until  the  lands  in  Greer  county  "had  been  surveyed  or  allotted 
for  the  public  school  fund,  or  for  the  payment  of  the  public  debt."  The 
boundaries  of  Greer  county  are  defined  by  law,  and  if  the  act  of  February  25, 
1879,  be  valid,  and  not  repealed,  all  lands  within  its  boundaries,  unappropri- 
ated at  the  time  that  act  was  passed,  were  by  it  appropriated  to  specific  pur- 
poses ;  and  those  claimed  by  the  defendant  must  be  held  to  have  been  embraced 
within  the  iands  so  declared  appropriated;  for  the  petition  alleges,  and  the 
answer  claims,  that  the  lands  in  controversy  were  a  part  of  the  public  domain 
of  Texas  at  and  subsequent  to  March  15, 1881;  the  question  between  them  be- 
ing whether  these  parts  of  public  domain  were  unappropriated  at  the  time 
tho3e  persons  under  whom  the  defendant  claims  located  veteran  certificates 
on  them.  Under  these  facts  we  see  no  reason  why  the  state  may  not  main- 
tain this  suit  before,  by  surveys,  the  particular  parts  of  Greer  county  are  des- 
ignated which  shall  be  applied  to  the  one  or  the  other  of  the  purposes  named  in 
the  act  of  February  25,  1879.  If  that  act  be  valid  and  unrepealed,  the  land 
in  controversy  was  appropriated, — vested  in  the  state;  and  it  is  a  matter  of 
no  importance  to  the  defendant  whether  the  state  holds  the  land^^to  be  used 
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to  procure  a  fund  for  one  or  the  other  or  for  both  of  the  purposes  named  in 
the  act.  There  is  no  objection  made  on  the  ground  that  the  petition  does  not 
sufficiently  describe  the  land. 

5.  It  is  urged  that  the  action  of  the  governor  and  commissioner  of  the  general 
land-office  in  issuing  the  patents  under  which  the  defendant  claims  is  conclu- 
sive of  its  right,  and  not  revisable  by  any  other  co-ordinate  branch  of  the  state 
government.  The  acts  of  these  officers  are  en  titled  to  the  highest  consideration ; 
and,  if  the  powers  which  they  have  assumed  to  exercise  are  conferred  upon 
them  by  the  constitution  and  laws  made  in  accordance  therewith,  then  their 
action  cannot  be  reviewed  and  set  aside  by  any  other  department  of  the  gov- 
ernment, in  so  f  ar,-*Ht  least,  as  they  may  have  exercised  a  power  discretionary 
in  character.  If,  however,  they  assumed  to  exercise  a  power  not  conferred 
upon  them  by  law,  then  their  acts  are  subject  to  review  by  the  judiciary, 
whenever  this  becomes  necessary  to  the  decision  of  a  question  arising  in  a 
case  of  which  the  judiciary  are  given  jurisdiction  by  the  constitution.  The 
power  to  determine  what  part  of  the  public  domain  shall  be  appropriated  to 
specific  purposes,  and  thus  be  withdrawn  from  appropriation  by  individuals, 
except  as  this  may  be  limited  by  the  constitution,  rests  with  the  legislature; 
and  neither  the  governor  nor  the  commissioner  of  the  general  land-office  have 
any  power  to  determine  whether  such  discretionary  power  has  been  wisely 
exercised,  nor  to  disregard  the  legislative  wiil  manifested  by  a  law  passed  in 
the  manner  prescribed  by  the  constitution,  and,  in  defiance  of  it,  to  issue  pat- 
ents for  land  thus  withdrawn  from  individual  appropriation.  That  the  ju- 
diciary have  power  to  inquire  whether  the  executive  department,  charged 
with  the  duty  of  issuing  patents  to  laud,  has  exceeded  the  power  conferred 
uppn  its  branches,  and  to  declare  patents  void  when  found  to  have  been 
issued  without  lawful  power,  cannot  be  considered  an  open  question  in  this 
court;  and  it  matters  not  whether  the  question  arises  in  an  action  in  which 
the  state  or  an  individual  calls  in  question  the  validity  of  a  patent. 

The  case  of  8tate  v.  Delesdenier,  7  Tex.  76,  was  one  in  which  tlie  state 
called  in  question  the  validity  of  a  patent,  on  the  ground  that  the  executive 
officers  who  issued  it  had  no  power  to  do  so,  the  land  covered  by  it  having 
been  appropriated  to  a  specific  purpose.  In  that  case  it  was  held  that  the 
state  was  entitled  to  relief,  and  that  the  patent  was  void  for  want  of  power  in 
the  officers  who  issued  it. 

In  Sherwood  Y.  Fleming,  25  Tex.  (Supp.)  408,  it  appeared  that  an  individual 
had  obtained  a  patent  on  land  within  a  reservation,  and  in  an  action  between 
adverse  claimants  the  court  deternuned  the  question  of  invalidity  of  the  pat- 
ent; and  after  referring  to  the  former  case  of  Kimmell  v.  Wfieeler,  22  Tex.  77, 
which  involved  the  validity  of  a  location  made  within  a  reservation,  on  which, 
however,  no  patent  had  issued,  the  court  thus  gave  the  grounds  on  which  its 
action  was  based:  *'Does  a  patent  issued  for  lands  within  the  reservation  at 
that  time  stand  upon  any  higher  ground?  It  would  seem,  upon  principle, 
that  it  does  not,  for  the  plain  reason  that  the  officer  had  no  authority  to  issue 
patents  to  lands  thus  reserved  and  set  apart  from  the  mass  of  the  public  lands, 
and  the  act  of  issuing  the  patent,  being  contrary  to  law,  was  void.  It  has 
accordingly  been  held,  in  numerous  divisions  of  this  and  other  courts,  that  a 
patent  which  has  been  issued  contrary  to  law  is  void.  Mason  v.  Rrissell,  1 
Tex.  721;  State  v.  Delesdenier,  7  Tex.  76;  Stoddard  v.  Chambers,  2  How. 
284;  Mills  v.  Stoddard,  8  How.  845;  [Marsh  v.  Brooks,']  Id.  223;  [Polk  v. 
Wendal,']  9  Cranch,  99;  [Minter  v.  Crommelin,']  18  How. "87.  It  is  too  firmly 
settled  by  the  whole  current  of  judicial  decisions  on  the  point  to  be  now  ques- 
tioned that  the  issuing  of  a  patent  is  a  ministerial  act,  and  must  be  performed 
according  to  law.  If  it  is  issued  against  law  it  is  void.  Such  is  the  character 
of  the  defendant's  title.  His  location  was  made  upon  land  which  had  been  re- 
served from  location,  and  which  was  not  liable  to  be  thus  appropriated;  and 
this  was  the  case  when  the  patent  issued.    It  was  therefore  issued  contrary  to 
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law,  and  is  consequently  void.  It  is  an  elementary  principle,  not  to  be  touched, 
that  an  act»  in  order  to  be  valid,  roust  be  legal.  An  act  which  is  done  con- 
trary to  law  must  be  held  void."  The  following  cases  are  to  the  same  effect: 
Cowan  V.  Hardeman,  26  Tex.  219;  Todd  v.  Fisher,  Id.  239;  Ba/:on  v.  Ru9- 
sell,  57  Tex.  409;  Qammage  v.  Powell,  61  Tex.  629. 

All  power  that  any  officer  of  this  state  has,  is  given  by  a  written  law,  di- 
rectly or  indirectly,  and  any  act  which  any  officer,  from  the  chief  executive  of 
the  state  to  the  lowest  officer  in  it,  may  assume  to  do  in  excess  of  the  power 
thus  given,  is  void;  and  it  matters  not  whether  the  want  of  power  results 
from  the  absence  of  a  law  confirming  it  under  any  circumstances,  or  from  a 
law  which  forbids  the  exercise  of  the  power  in  a  given  case,  while  the  exer- 
cise of  a  lilte  power  in  other  cases  would  be  lawful.  If  the  act  of  February 
25,  1879,  by  which  the  public  lands  situated  in  Greer  county  were  set  apart 
for  educational  purposes,  and  for  the  payment  of  the  public  debt,  was  subject 
to  no  constitutional  objection,  either  as  to  the  manner  of  its  passage  or  the 
purpose  intended  to  be  accomplished  by  it,  then  it  must  be  held  that  the  lands 
in  controversy  were  not  subject  to  location  and  patent  at  the  time  those  through 
whom  the  defendant  claims  thus  attempted  to  appropriate  them,  unless  it  be 
true,  as  claimed  by  the  defendant,  that  the  act  of  March  15, 1881,  repealed  the 
act  of  February  25, 1879,  or  opened  the  public  lands  in  Greer  county  to  loca- 
tion by  veteran  certificates. 

6.  It  is  claimed  that  the  act  of  February  25, 1879,  is  invalid,  in  that  it  con- 
tains more  tlian  one  subject,  and  is  so  titled  as  to  express  that  fact.  Former 
constitutions  of  this  state  used  the  word  "object"  in  the  same  connection  in 
which  the  word  "subject"  is  used  in  section  35,  art.  3,  of  the  constitution 
now  in  force;  but  the  latter  word  perhaps  expresses  more  accurately  the  mean- 
ing and  intent  of  the  constitutional  provision.  As  used  in  the  constitution, 
the  word  "subject"  is  that  which  is  to  be  dominated  or  controlled  by  the  par- 
ticular law.  Thus  considered,  there  can  be  no  doubt  that  the  subject  of  the 
act  was  single,  and  consisted  of  all  the  public  land  in  Greer  county  unappro- 
priated at  the  time  the  act  was  passed;  and  that  this  subject  may  have  been 
appropriated  to  more  than  one  purpose  or  end  does  not  affect  the  question. 

As  said  in  Tadlock  v.  Eccles,  20  Tex.  793:  "The  intention  doubtless  was 
to  prevent  embracing  in  an  act  having  an  ostensible  object,  provisions  having 
no  relevancy  to  that  object,  but  really  designed  to  effectuate  other  and  wholly 
different  objects,  and  thus  to  conceal  and  disguise  the  real  object  proposed  by 
the  provisions  of  an  act  under  a  false  or  deceptive  title. "  A  title  or  act  es- 
sentially single  in  subject,  which  does  not  thus  conceal  or  disguise  the  real 
purpose,  is  not  subject  to  constitutional  objection,  although  the  ends  intended 
to  be  reached  through  the  one  subject  may  be  many.  The  decisions  made 
under  former  constitutions,  in  which  the  word  "object,"  which  in  its  onli- 
nary  signification  means  more  nearly  the  same  as  "end"  or  "purpose"  than 
does  the  word  "subject, "  was  used,  are  conclusive  of  this  question.  Qiddings 
v.  San  Antonio,  47  Tex.  553;  Brem  v.  Railroad  Co,,  44  Tex.  302;  Stone  v. 
Brovm,fA  Tex.  331 ;  State  v.  McCracken,  42  Tex.  384;  Railroad  Co.  v.  Odum^ 
53  Tex.  344;  Railroad  Co,  v.  Smith  Co,,  54  Tex.  1. 

7.  It  is  urged  that  the  act  of  February  25, 1879,  is  invalid  for  want  of  com- 
pliance with  sections  32,  39,  ai-t.  3,  of  the  constitution.  It  is  not  claimed  that 
four-fifths  of  the  members  of  each  branch  of  the  legislature  did  not  concur, 
through  a  vote  taken  as  prescribed  in  the  constitution,  in  suspending  the  rule 
which  requires  a  bill  to  be  read  on  three  several  days  in  each  house  before  it 
can  become  a  law,  nor  that  they  did  not  so  concur  in  declaring  that  an  imper- 
ative public  necessity  existed  for  the  suspension  of  the  rule.  But  it  is  claimed 
that  this  necessity  is  not  sufficiently  stated  in  the  preamble  or  in  the  body  of 
the  bill.  The  third  section  of  the  act  declares  "that  an  emergency  and  im- 
perative public  necessity  exists  for  the  immediate  passage  of  this  act;  that  its 
object  may  not  be  defeated  by  delay,  the  same  shall  take  effect  and>be  in  force 
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from  and  after  its  passage."  Tiiis  section  clearly  states  that  an  imperative 
public  necessity  for  the  immediate  passage  of  the  act  existed,  and  the  fact  on 
which  it  determined  that  this  was  so  it  declares  was  that  delay  would  defeat 
the  purpose  intended  to  be  accomplished  by  the  act.  This  was  declared  by  the 
legislature  to  create  a  necessity  which  authorized  the  suspension  of  the  rules 
prescribed  by  section  32,  art.  8,  of  the  constitution.  The  constitution  declares 
that  the  "necessity  shall  be  stated  in  aCpreamble  or  in  the  body  of  the  bill." 
If  this  means  that  the  legislature  shall  do  more  than  to  state  that  the  impera- 
tive public  necessity  exists,  and  requires  the  facts  or  reasons  which  give  rise 
to  such  necessity  to  be  stated,  of  which  there  may  be  doubt,  then  it  rests  with 
the  legislature  to  determine  what  facts  do  create  it,  and  its  determination  and 
declaration  of  their  sufficiency  must,  in  the  nature  of  things,  be  conclusive. 
If  the  legislature  states  facts  or  reasons  which  in  its  judgment  authorize  the 
suspension  of  the  rule  and  the  immediate  passage  of  a  bill,  the  courts  certainly 
have  no  power  to  re-examine  that  question,  and  to  declare  that  the  legislature 
came  to  an  erroneous  conclusion. 

The  legislature  ascertains  in  its  own  way  the  facts  on  which  it  bases  its  ac- 
tion, and  it  is  made  the  sole  judge  whether  facts  exist  to  authorize  the  im- 
mediate passage  of  a  bill;  and  whatever  facts  or  reasons  it  may  give  for  such 
action  must  be  held  sufficient. 

8.  It  is  not  claimed  that  two-thirds  of  all  the  members  elected  to  each 
branch  of  the  legislature  did  not  vote,  in  the  manner  prescribed  by  the  con- 
stitution, to  give  the  act  effect  and  force  as  a  law  from  and  after  its  passage; 
hut  it  is  claimed  that  the  emergency  which  made  this  necessary  is  not  suffi- 
ciently stated.  We  think  the  third  section  of  the  act  is  a  substantial  com- 
pliance with  the  requirements  of  section  39,  art.  8,  of  the  constitution ;  for 
the  same  fact  is  stated  to  have  created  the  emergency  which  required  the  act 
to  have  the  force  of  law  from  the  date  of  its  passage  that  made  it  necessary  to 
pass  the  bill  without  reading  it  on  three  several  days  in  each  house.  If,  how- 
ever, this  were  not  so,  and  this  court  had  power  to  review  the  action  of  the 
legislature  in  this  respect,  the  question  would  be  unimportant  in  this  case; 
lor  in  any  event  the  act  would  take  effect  90  days  after  the  adjournment  of  the 
legislature,  and  there  is  no  pretense  that  the  defendant,  or  those  through  whom 
it  claims,  acquired  any  right  to  the  lands  in  controversy  until  long  after  tliat 
period  had  elapsed. 

9.  The  answer  of  the  defendant  alleged  that  the  act  of  February  25,  1879, 
was  never  legally  passed,  in  that  the  bill  was  not  referred  to  a  committee  of 
each  house  before  it  was  ^cted  upon.  The  answer  shows  that  the  bill  was 
referred  to  a  committee  by  the  senate,  who  reported  upon  it  favorably  before 
the  senate  acted  upon  it,  but  that  it  was  not  referred  to  a  committee  by  the 
house  of  representatives  before  that  body  acted  upon  it.  The  constitution 
provides  that  "no  bill  shall  be  considered,  unless  it  has  been  first  refeired  to 
a  committee,  and  reported  thereon."  Const,  art.  3,  §  37.  This  does  not  in 
terms  require  a  bill  to  be  referred  to  a  committee  by  each  house  before  it  can 
become  a  law.  The  requirement  is  that  a  bill  shall  be  "referred  to  a  commit- 
tee,  and  reported  thereon,"  before  it  shall  be  considered.  This,  from  the  aver- 
ments of  the  answer,  was  done,  and  we  cannot,  under  the  wording  of  the 
constitution,  say  that  more  than  this  was  necessary.  If,  however,  the  con- 
stitution required  a  bill  to  be  referred  to  a  committee  of  each  house,  and  to  be 
reported  on  before  the  house  making  the  reference  acted  on  it,  it  would  be 
conclusively  presumed  that  the  legislature  complied  with  the  requirements. 

10.  It  is  further  urged  that  the  act  of  February  25, 1879,  is  invalid,  because 
it  originated  in  a  bill  introduced  in  the  senate,  which  it  is  claimed  was  a  bill 
to  raise  revenue.  The  constitution  provides  that  "all  bills  for  raising  reve- 
nue shall  originate  in  the  house  of  representatives."  Const,  art.  3,  §  33. 
The  purpose  of  the  act  was  to  set  apart  one-half  of  the  unappropriated  public 
domain,  situated  in  Greer  county,  for  the  benefit  of  public  free  schools,  and 
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the  other  for  the  payment  of  the  state  debt;  but  it  did  not  undertake  even  to 
bring  into  the  state  treasury  the  proceeds  of  those  hintls.  It  merely  withdrew 
that  land  from  the  body  of  unappropriated  lands,  and  reserved  it  for  spe- 
cific uses,  leaving  it  to  some  future  legislature  to  determine  when  and  how 
the  proceeds  of  those  lands  should  be  brought  into  the  state  treasury.  To 
hold  that  such  a  bill  was  one  for  raising  revenue  would  require  the  placing 
on  the  language  of  the  constitution  a  construction  which  such  language  has 
never  received, — a  strained  construction,  which  should  never  be  placed  on  lan- 
guage contained  in  a  constitution  or  a  statute.  Similar  language  is  found  in 
the  constitution  of  the  United  States,  and,  as  said  by  Judge  Story,  "The  his- 
tory of  the  origin  of  the  power  already  suggested  abundantly  proves  that  it 
has  been  confined  to  bills  to  levy  taxes  in  the  strict  sense  of  the  words,  and 
has  not  been  understood  to  extend  to  bills  for  other  purposes,  which  may  inci- 
dentally create  revenue."  Story,  Const.  §  880.  The  true  construction  of  the 
language  used  in  the  constitution  is  given  in  the  case  of  U.  S.  v.  James,  IS 
Blatchf .  208,  and  any  other  would  lead  to  results  never  contemplated. 

11.  It  is  claimed  that  the  legislature  had  no  power  to  reserve  the  public 
lands  in  Greer  county  for  the  purposes  stated  in  the  act  of  February  25, 1879. 
This  proposition  is  based  on  two  others:  (1)  That  the  constitution  made  all 
the  reservations  which  it  was  intended  should  be  made;  (2)  that  the  constitu- 
tion made  reservations  and  provided  for  the  issuance  of  land  certificates.  The 
general  rule  is  that  the  legislature  may  exercise  any  power  not  denied  to  it 
by  the  constitution  of  the  United  States  or  the  constitution  of  the  state.  The 
constitution  appropriated  one-half  of  the  public  domain,  unappropriated  at  the 
time  it  was  adopted,  for  the  support  of  public  schools,  and  in  addition  to  this 
made  other  appropriations  for  the  same  purpose.  Article  7,  §  2.  In  so  far  as 
the  act  in  question  appropriated  one-half  of  the  unappropriated  land  in  Greer 
county  to  this  purposef,  it  only  carries  into  effect,  in  the  particular  territory, 
the  mandate  of  the  constitution.  The  constitution  also  appropriated,  for  the 
endowment  and  support  of  the  university  of  Texas,  lands  in  addition  to  those 
before  that  time  appropriated  for  the  same  purpose,  as  did  it  appropriate  lands 
for  the  purpose  of  erecting  a  state  capitol.  Article  7,  §  15;  article  16,  §  57. 
But  these,  or  like  appropriations  or  reservations,  but  evidence  the  intention 
of  the  people  thus  to  appropriate  so  much  of  the  public  domain  absolutely,  and 
without  reference  to  the  will  of  any  legislature  thereafter  to  assemble;  and 
cannot  be  held  to  evidence  an  intention  to  withhold  from  the  legislature  the 
power  to  make  other  appropriations  or  reservations  for  public  purposes. 

The  fact  that  the  constitution  contemplated  that  land  certificates  might  be 
issued  after  its  adoption,  and  that  some  were  outstanding,  cannot  be  made  to 
operate  as  a  limitation  on  the  power  of  the  legislature  to  appropriate  or  reserve 
lands  for  public  purposes  or  uses.  When  it  is  intended  to  withhold  a  power 
from  the  legislature,  this  is  done  by  some  provision  of  the  constitution  clearly 
expressing  such  intention.  Many  provisions  of  this  character  are  found  in 
the  constitution  of  this  state;  and  that  one  which  relates  to  the  power  of  the 
legislature  to  make  grants  of  land  to  railway  companies  illustrates  the  view 
entertained  by  the  framers  of  the  constitution,  and  by  the  people,  in  regard 
to  the  general  powers  of  the  legislature  to  appropriate  lands  to  specific  pur- 
poses, or  to  make  reservations.  The  first  subdivision  of  section  8,  art.  14, 
Const.,  provides  "that  there  shall  never  be  granted  to  any  such  corporation 
more  than  16  sections  to  the  mile,  and  no  reservation  of  any  part  of  the  pub- 
lic domain  for  the  purpose  of  satisfying  such  grant  shall  ever  be  made.'* 
There  we  have  a  clear  recognition  of  the  power  of  the  legislature  generally  to 
appropriate  lands  for  public  purposes,  and  that  this  power  should  not  be  ex- 
ercised in  the  particular  cases  it  was  deemed  necessary  to  forbid  it.  The  de- 
nial of  the  right  to  exercise  the  power  in  one  case  recognizes  the  existence  of 
the  power  except  as  expressly  restrained. 

12.  There  are  several  assignments  of  error  which  assert  the  proposition 
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that  the  act  of  March  15, 1881,  under  which  the  certificates  were  issued  by  vir- 
tue of  which  the  lands  in  controversy  were  located  and  patented,  repealed  the 
act  of  February  25, 1879,  which  set  apart  the  then  unappropriated  lands  sit- 
uated i  n  Greer  county  for  the  purposes  named  in  it.  That  the  act  of  February 
25,  1879,  appropriated  the  land  to  the  purposes  named  in  it,  is  too  clear  for 
controversy.  After  providing  for  the  issuance  of  certificates  to  the  meritorious 
class  of  persons  for  whose  benefit  it  was  passed,  the  act  of  March  15, 1881^ 
provides  that  the  certificates  ''may  be  located  as  head-right  certificates  upon 
any  of  the  public  domain,  and  patented  as  in  other  cases."  It  is  claimed  that 
the  words,  ''upon  any  of  the  public  domain^'*  evidence  an  intention  to  per- 
mit the  certificates  to  be  issued  under  the  act  to  be  located  on  any  public  lands, 
although  appropriated  to  some  other  purpose  by  laws  then  existing.  The 
words  "public  domain"  evidently  were  not  used  in  their  moat  general  sense; 
for,  if  thus  used,  they  would  embrace  lands  owned  or  held  by  the  state  for 
public  purposes,  notwithstanding  the  constitution  had  expressly  appropriated 
some  of  the  lands  so  held  to  specific  purposes.  *' Domain,"  in  its  broadest 
sense,  when  used  in  connection  with  property,  means  "ownership,"  and  "pub- 
lic domain"  means,  when  used  in  such  a  connection,  "public  ownership. "  The 
words  were  not  used  in  this  sense  in  the  act;  for  it  wa?  never  contemplated 
that  the  certificates  might  be  located  on  any  lands  which  the  state  might  own 
and  hold,  or  have  the  right  to  sell. 

The  land  on  which  the  capilol  is  now  in  course  of  erection  is,  in  a  general 
sense,  a  part  of  the  public  domain,  as  are  all  the  alternate  sections  of  land 
heretofore  located  by  railway  companies,  and  appropriated  to  public-school 
purposes;  but  it  would  not  be  contended  that  it  was  intended  that  any  of 
these  lands  could  be  appropriated  under  certificates  issued  under  the  act  of 
March  15, 1881.  We  are  of  the  opinion  that  the  words,  "any  of  the  public 
domain,"  as  used  in  the  act,  mean  the  same  as  "unappropriated  public  do- 
main." Such  is  the  sense  in  which  these  words  are  used  in  the  constitution 
and  laws,  although  in  some  instances  the  words  "  unappropriated"  or  "vacant" 
are  used  in  connection  with  them,  as  will  be  seen  by  a  reference  to  their  use. 

Section  2,  art.  7,  of  the  constitution,  after  declaring  that  "all  the  alternate 
sections  of  land  reserved  by  the  state  out  of  grants  heretofore  made,  or  that 
may  hereafter  be  made,  to  railroads  or  other  corporations  of  any  nature  what- 
soever, ♦  »  ♦"  shall  constitute  a  perpetual  school  fund,  provides  that 
"one-half  of  the  public  domain  of  the  state,"  among  the  other  funds  named, 
"*  *  *  shall  constitute  a  perpetual  school  fund."  The  alternate  sections 
set  apart  to  that  fund  were,  in  a  general  sense,  public  domain;  but  it  was  not 
thought  that  those  lands  would  be  embraced  under  the  general  terms  "public 
domain,"  however  they  were  specifically  appropriated,  as  they  had  been  by 
former  laws,  and  an  additional  grant  was  made  to  the  fund  of  "one-half  of 
tiie  public  domain  of  the  state."  The  words  "public  domain,"  as  here  used, 
meant  simply  that  one-half  of  the  public  domain  then  unappropriated  to  some 
use  by  the  constitution,  or  some  precedent  obligation,  should  be  so  appropri- 
ated. It  makes  that  which,  in  a  general  sense,  was  public  domain,  and  that 
which  was  unappropriated  public  domain  to  the  named  extent,  with  other 
things  named,  the  aggregated  perpetual  school  fund  formed  from  funds  all  of 
which  were  in  a  general  sense  public  domain;  some,  however,  already  appro- 
priated, and  others  unappropriated,  until  this  was  done  by  the  express  dec- 
laration that  "one-halt  of  the  public  domain  of  the  state  *  *  *  shail  con- 
stitute a  perpetual  school  fund."  Section  8,  art.  11,  authorizes  the  legislature 
to  aid  counties  and  cities  on  the  Gulf  coast  to  construct  sea  walls,  by  making 
donations  ''of  such  portion  of  the  public  domain  as  may  be  deemed  proper." 
Section  57,  art.  16,  of  the  constitution,  appropriated  8,000,000  acres  "of  the 
public  domain"  for  the  purpose  of  erecting  a  state  capitol;  while  section  15, 
art.  7,  of  the  constitution,  appropriates  "one  million  acres  of  unappropriated 
public  domain  of  the  state"  for  the  endowment  and  maintenance  of  the  unl- 
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yersity  of  Texas.  Can  there  be  any  reasonable  doubt  that,  by  the  tenns  used 
in  each  of  these  sections,  the  same  meaning  was  intended  to  be  conveyed? 
There  is  nothing  in  the  matter  to  which  they  severally  relate  to  evidence  an 
intention  to  give  a  higher  or  different  right  in  the  one  case  than  in  the  other, 
or  to  evidence  an  intention  that  the  power  of  the  legislature,  in  selecting  the 
land  to  be  applied  to  these  distinct  purposes,  should  be  restricted  in  the  one 
case  more  than  in  the  other. 

In  section  6,  art.  14,  of  the  constitution,  which  provides  for  homestead  do- 
nations, the  term  '* public  land"  is  used  in  the  same  sense  as  *' public  domain;" 
and  the  preceding  section,  which  provides  for  the  forfeiture  of  lands  granted 
to  railway  companies  in  case  of  their  failure  to  alienate  as  required  by  law, 
uses  the  terms  "vacant  lands"  and  **  vacant  public  domain;"  but  this  is  done  to 
show  that  after  forfeiture  such  lands,  though  once  severed  from  the  public 
domain,  should  become  subject  to  *' pre-emption,  location,  and  survey,"  just 
as  though  such  lands  had  never  ceased  to  be  a  part  of  the  public  domain. 
Without  this  provision  there  would  have  b^n  doubt  upon  this  question  which 
it  was  the  intention  clearly  to  settle.  Hughes  v.  State^  41  Tex.  10.  Section 
3,  art.  14,  of  the  constitution,  prohibiting  reservations  for  railways,  uses  the 
terms,  "any  part  of  the  public  domain;"  evidently  intending  the  same  thing 
as  would  be  expressed  by  the  words  "  unappropriated  public  domain."  A  res- 
ervation of  a  thing,  in  favor  of  or  lor  the  benefit  of  a  corporation  or  person  not 
its  owner,  necessarily  implies  that  the  thing  to  be  reserved  has  not  been  ap- 
propriated, and  is  subject  to  be  withdrawn  from  general  appropriation  for  the 
benefit  of  the  person  or  corporation  in  whose  favor  the  reservation  is  made. 
The  second  section  of  the  same  article  provides  that  land  certificates  "shall 
be  located,  surveyed,  or  patented  only  upon  vacant  and  unappropriated  pub- 
lic domain,  and  not  upon  land  titled  or  equitably  owned  under  color  of  title 
from  the  sovereignty  of  the  state."  This  provision  doubtless  had  two  pur- 
poses,— one  was  to  forbid  the  location  of  land  certificates  on  other  than  va- 
cant and  unappropriated  public  domain;  and  the  other  was  to  declare  what, 
within  the  meaning  of  the  section,  should  not  be  considered  vacant  and  un- 
appropriated public  domain. 

Witiiout  this  constitutional  provision,  in  the  nature  of  things,  persons, 
through  certificates,  could  not  legally  appropriate  lands,  unless  they  were 
vacant,  i.  e.tXiot  legally  appropriated  by  some  other  person,  or  not  reserved 
or  set  apart  for  some  public  use.  Prior  to  the  adoption  of  the  constitution ,  how- 
ever, except  as  it  was  forbidden  by  a  few  statutes  applicable  only  to  colonies 
named,  it  was  lawful  to  locate  certificates  on  lands  which  had  been  formally  ti- 
tled under  such  circumstances  as  made  the  grants  void,  and  it  was  the  purpose 
of  the  constitution  to  declare  that,  within  the  meaning  of  the  section,  such  lands 
should  not  be  deemed  a  part  of  the  vacant  and  unappropriated  pubhc  domain, 
subject  to  private  appropriation,  by  location,  survey,  and  patent,  by  virtue  of 
certificates,  notwithstanding  the  state  may  have  the  right  to  disregard,  or 
have  declared  invalid,  all  such  grants.  Such  lands,  within  the  meaning  of 
this  section  of  the  constitution,  are  understood  to  be  titled  lands.  Summers 
V.  Davis,  49  Tex,  554;  Trmhart  v.  Babrock,  51  Tex.  169.  The  section  further, 
in  effect,  declares  that  lands  located  and  surveyed  b/  virtue  of  valid  land  claims, 
or  to  which  inchoate  titles  have  been  acquired,  shall  not  be  deemed  vacant  and 
unappropriated  public  domain,  on  account  of  any  mere  informality  attending 
the  acquisition  which  does  not  affect  its  legality.  Such  lands  are  understood  to 
be  equitably  owned  before  they  are  patented.  This  section  of  the  constitution 
does  not  undertake  to  legalize  claims  which  are  essentially  invalid  on  account 
of  a  violation  of  law  on  which  they  are  founded;  but  it  will  have  the  effect, 
in  some  instances,  to  deny  the  right  of  individuals  to  locate,  have  surveyed, 
and  patented,  lands  to  which  the  state  may  have  both  the  legal  and  equitable 
title.  There  is  nothing  in  this  section  of  the  constitution  which  favors  the 
idea  that  the  words  "public  domain,"  as  used  in  the  constituticm^in  conneo- 
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tion  with  words  giving  the  right  to  individuals  to  acquire  public  lands, 
mean  more  or  less  than  the  words  "unappropriated  public  domain." 

The  act  of  April  26, 1879,  granting  to  indigent  veterans  certificates  for  640 
acres  of  land,  provided,  as  does  the  act  of  May  15, 1881,  that  such  certificates 
"may  be  located  as  head-rights  upon  any  of  the  public  domain,  and  patented 
as  in  other  cases.  It  certainly  was  not  intended  by  that  act  to  repeal  the  act 
of  February  25, 1879,  or  the  act  of  February  20, 1879,  which  set  apart  the  un- 
appropriated public  lands  in  counties  named  in  the  act  for  the  purpose  of 
erecting  a  new  state  capitol,  for  all  three  acts  were  passed  at  the  same  session. 
If  the  language  did  not  have  that  effect,  then  why  should  that  effect  be  given 
to  its  use  in  a  subsequent  statute  relating  to  the  same  matter?  By  the  act  of 
July  14,  1879,  all  the  vacant  and  unappropriated  lands  in  a  large  number  of 
counties,  as  well  as  all  the  unappropriated  part  of  the  Pacific  reservation,  and 
all  unappropriated  public  lands  in  organized  counties,  which  as  separate  tracts 
contained  not  more  than  640  acres,  were  set  apart  to  be  sold,  and  the  proceeds 
applied  to  the  same  purposes  to  which  the  lands  in  Greer  county  were  to  be 
applied  under  the  act  of  February  25,  1879.  The  act  of  July  14,  1879,  was 
amended  by  the  act  of  March  11,  1881,  but  the  amendment  simply  added  the 
land  within  a  county  not  embraced  in  the  amended  act.  The  act,  as  thus 
amended,  was  practically  repealed,  in  so  far  as  it  authorized  the  sale  of  the 
lands,  by  the  act  of  January  22, 1883,  but  the  later  act  recognized  the  fact  that 
the  original  act  severed  the  land  from  the  unappropriated  public  domain,  and 
appropriated  it  to  the  designated  purposes,  and  declared  that  nothing  "con- 
tained in  it  should  be  construed  to  return  the  land  reserved  ♦  ♦  ♦  to  the 
mass  of  the  public  domain,  but  shall  be  construed  to  be  reserved  for  the  pur- 
poses for  which  said  land  was  originally  set  apart  and  designated  by  said  act, 
until  the  legislature  shall  otherwise  provide."  The  words  "public  domain," 
as  here  used,  evidently  mean  the  same  as  the  words  "unappropriated  public 
domain."  We  have  here,  in  effect,  a  legislative  declaration  that  the  act  of 
July  14,  1879,  and  the  amendment  thereto,  were  not  repealed  by  the  act  of 
March  15,  1881.  The  only  difference  between  the  act  of  July  14,  1879,  and 
the  act  of  February  25th,  of  the  same  session,  except  that  they  affected  dif- 
ferent lands,  was  that  the  first-named  of  those  acts  put  the  lands  appropriated 
by  it  upon  the  market  for  a  time,  while  the  lands  appropriated  by  the  other 
never  were;  and  so,  most  probably,  because  the  legislature  deemed  it  due  to 
the  adverse  claimant  of  the  land  not  to  permit  its  appropriation  by  individuals 
until  the  conflicting  claims  between  the  two  governments  were  adjusted.  The 
constitution  of  this  state  and  the  laws  maybe  searched  in  vain  for  an  instance 
in  which  the  words  "public  domain"  have  been  used  in  a  law  bestowing  a 
right  on  individuals  to  appropriate  land  by  the  location  of  ceriificates  in  which 
the  context  evidences  an  Intention  to  confer  a  right  to  appropriate  other  than 
then  unappropriated  lands. 

It  is  urged  that  the  act  of  April  9,  1881,  granting  certificates  to  persons  who 
were  disabled  in  the  military  service  of  the  state  or  Confederate  states,  evi- 
dences an  intention  by  the  legislature  to  give  to  the  words,  "any  public  do- 
main" a  right  broader  than  would  be  given  to  the  words  "unappropriated  pub- 
lic domain."  The  original  bill,  which  became,  after  amendment,  the  act  of 
April  9, 1881,  provided  that  the  certificates  to  be  issued  under  it  "may  be  lo- 
cated as  head-right  certificates  upon  any  of  the  public  domain ;"  but,  as  passed, 
the  bill  provided  that  "the  certificates  granted  under  the  provisions  of  this 
act  shall  be  located  as  follows:  The  locator  shall  also  locate  a  like  amount  of 
land  for  the  benefit  of  the  permanent  school  fund  before  either  shall  be  pat- 
ented, and  such  location  shall  be  made  on  any  of  the  public  domain  of  Texas 
not  reserved  by  law  from  location."  The  amendment  shows  clearly  that  the 
legislature  was  unwilling  to  permit  the  certificates,  provided  for  by  this  act, 
to  be  located  as  he4id-right  certificates,  i,  6.,  singly,  and  without  locating  a 
like  quantity  of  land  for  the  benefit  of  the  school  fund ;  while  the  act  under 
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which  the  defendant  claims  did  grant  such  a  right  to  persons  who  took  cer- 
tificates under  it.  Head-right  certificates  were  not  anj  more  entitled  to  be 
located  on  appropriated  lands  than  were  other  classes  of  certificates.  The  fact 
that  the  act  of  April  9,  1881,  provided  that  certificates  issued  under  it  should 
be  located  on  public  domain  not  reserved  by  law  from  location,  does  not  affect 
the  question;  for  this  would  be  the  true  construction  of  the  act  had  permis- 
sion been  given  to  locate  on  "any  of  the  public  domain,"  in  the  absence  of  a 
clear  expression  of  an  intention  to  permit  them  to  be  located  on  lands  then 
appropriated  to  other  purposes.  The  act  appropriating  the  public  domain  in 
Greer  county,  and  the  act  through  which  the  defendant  claims,  are  not  incon- 
sistent. Hence  the  later  act  does  not  repeal  the  former  by  implication,  nor 
can  the  clause  in  it  repealing  all  laws  in  conflict  with  it,  have  such  effect. 
The  rule  is  that  when  the  legislature  once  appropriates  land  to  a  specific  pur- 
pose it  ceases  to  be  "public  domain, "  in  the  sense  in  which  these  words  are 
used  in  laws  subsequently  passed  authorizing  individuals  to  appropriate  pub- 
lic lands,  although  within  the  more  general  meaning  of  the  word  the  land 
so  appropriated  may  continue  to  be  "public  domain,"  so  long  as  the  title  to 
it  is  in  the  government,  unless  the  subsequent  law  clearly  expresses  a  con- 
trary intention. 

As  said  in  State  v.  Delendenier,  7  Tex.  108:  "Appropriation  of  land  by  the 
government  is  nothing  more  nor  less  than  setting  it  apart  for  some  particular 
use;  and  whenever  a  tract  of  land  shall  have  been  legally  appropriated  to  any 
purpose,  from  that  moment  the  land  thus  appropriated  becomes  severed  from 
the  mass  of  public  domain,  and  no  subsequent  law  or  proclamation  or  sale 
would  be  construed  to  embrace  it,  or  to  operate  upon  it»  although  no  other 
reservation  were  made  of  it.  The  island  of  Galveston,  having  been  reserved 
from  location  and  sale  unless  special  authority  for  that  purpose  was  given  by 
congress,  was,  from  that  moment,  severed  from  the  public  domain.  No  gen- 
eral repealing  clause  contained  in  subsequent  laws  can  be  held  to  apply  to 
the  act  appropriating  it  to  a  particular  purpose.  Having  lost  the  character  of 
<  public  lands,'  it  could  not  regain  that  character  except  by  direct  and  express 
terms."  This  rule  has  been  asserted  by  other  courts.  Railroad  v.  U,  8.^ 
92  U.  S.  745;  SpauJding  v.  Martin,  11  Wis.  286;  Newhall  v.  Sanger,  92  U. 
S.  762. 

13.  It  is  urged  that  the  state  is  estopped,  and  cannot  now  assert  title  to  the 
lands.  This  proposition  is  based  on  two  others:  (1)  That  those  through 
whom  the  appellant  claims  had  not  notice  that  the  lands  were  appropriated, 
given  as  provided  by  section  2,  art.  14,  of  the  constitution.  This  section  can 
have  no  application  to  the  case;  for  it  does  not  apply  to  lands  owned  by  the 
state  which,  but  for  their  appropriation  for  specific  purposes,  would  be  a  part 
of  its  public  domain,  subject  to  appropriation  by  persons  holding  valid  claims 
for  land.  The  right  of  the  state  to  such  lands  is  not  evidenced  by  records  of 
the  general  land-oliice,  records  of  a  county,  or  by  an  occupation.  The  purpose 
of  its  adoption  was  not  to  confer  rights  on  holders  of  land  certificates,  but  to 
give  protection  to  individuals  who  hold  titled  lands,  or  lands  equitably  owned 
under  color  of  title,  from  the  sovereignty  of  the  soil,  by  forbidding  the  loca- 
tion of  certificates  on  lands  so  held;  and  the  want  of  notice  acquired  in  the 
manner  pointed  out  in  this  section  would  not  protect  a  locator  who  might  have 
notice,  acquired  in  some  other  manner^  that  another  was  legally  or  equitably 
the  owner  of  the  land.  There  can  be  no  question  of  notice  in  the  case;  for 
the  law  affects  every  person  with  notice  that  the  state  is  the  owner  of  all  the 
land  within  its  boundaries  which  has  not  been  appropriated  to  individuals. 
Besides,  the  laws  prescribe  the  boundaries  of  Greer  county,  and  the  act  of 
February  25,  1879,  appropriates  all  lands  within  its  boundaries  to  specific 
purposes,  which  but  for  that  act  might  have  been  appropriated  under  certifi- 
cates. If  there  was  a  question  of  notice  in  the  case,  neither  the  defendant 
nor  those  under  whom  it  claims,  can  claim  to  have  been  ignorant  of  these 
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laws.  (2)  The  other  ground  of  estoppel  claimed  is  that,  as  the  officers  of  the 
government  who  have  power  to  issue  patents  in  proper  cases,  issued  the  patents 
under  which  the  appellant  claims,  and  construed  the  law  as  authorizing  them 
80  to  do,  this  construction  is  conclusive  upon  the  state  after  the  land  has  gone 
into  the  hands  of  a  purchaser  for  value.  The  state  cannot  he  estopped  by  the 
acts  of  any  of  its  officers,  done  in  the  exercise  of  a  power  not  conferred  upon 
them,  any  more  than  it  can  be  bound  by  contracts  made  by  its  officers  which 
they  were  not  empowered  to  make.  The  powers  of  all  officers  are  defined  and 
conferred  by  law,  and  of  these  all  persons  who  deal  with  them  must  take  notice. 
Acts  done  in  excess  of  the  powers  conferred  are  not  official  acts.  Tlie  fact  that 
executive  officers  of  the  state,  in  excess  of  their  authority,  had  issued  patents  to 
other  persons  for  lands  similarly  situated,  or  that  they  took  no  steps  to  advise 
or  warn  the  appellant  of  the  invalidity  of  the  patents,  or  that  the  legislature 
had  not  passed  a  law  requiring  suits  to  be  brought  to  vacate  the  patents  at  an 
earlier  day.  cannot  affect  the  right  of  the  state  to  maintain  this  suit.  No  one 
can  be  misled  for  the  want  of  notice  who  has  notice;  and  the  failure  of  the 
state  earlier  to  take  steps  to  have  the  patents  declared  void,  which  the  ap- 
pellant must  be  held  to  have  known  were  invalid,  cannot  affect  its  right  to 
do  so  at  any  time.  That  since  the  locations  were  made,  under  which  the  ap- 
pellant claims,  the  lands  which  were  subject  to  location  under  the  certificates 
have  been  exhausted  in  legal  methods,  furnishes  no  reason  why  the  appellant 
should  be  permitted  to  hold  lands  which  it  does  not  own,  or  why  the  state 
shall  be  precluded  from  enforcing  its  right  to  what  belongs  to  it. 

There  is  no  error  in  the  judgment  of  the  distiict  court,  and  it  will  be  af- 
firmed. 


RoBEBTs  tj.  State.* 
(Oouri  of  Appeait  of  Texas.    February  26,  1887.) 

HoiflCIDIE — ASBJJSUI  WITH  InTENT  TO  MURDBB. 

See  the  opinion  of  this  court  for  a  summary  of  the  evidence  upon  which  a  con- 
viction for  assault  to  murder  was  had,  and  which  should  have  elicited  instructions 
upon  certain  phases  of  the  law  of  aggravated  assault,  manslaughter,  and  self-de- 
fense. 

Appeal  from  district  court,  Johnson  county. 

This  conviction  was  for  assault  with  intent  to  murder,  and  the  penalty  as- 
sessed was  a  term  of  three  years  in  the  penitentiary.  The  material  facts  are 
clearly,  though  concisely,  stated  in  the  opinion  of  the  court. 

C.  W.  Jordan^  for  appellant.    Aaat  Atty.  Gen.  BurUt  for  the  State. 

White,  P.  J.  From  the  evidence  as  it  appears  in  the  record  it  seems  that 
one  Stewart,  a  constable,  had  a  warrant  for  the  arrest  of  the  appellant  and 
his  brother  upon  a  charge  of  unlawfully  carrying  a  pistol.  Stewart  sum  moned 
one  J.  H.  Keith  and  Tom  Keith,  his  brother,  to  assist  him  in  making  the  ar- 
rest. These  parties  reached  the  house  of  Mrs.  Roberts,  the  mother  of  the  ap- 
pellant, where  he  and  his  brother  resided,  after  dark.  The  two  Kobertses 
were  out  in  the  yard,  preparing  to  ride  around  the  field  to  look  after  stock 
that  had  been  breaking  into  their  crop,  and  were  In  the  lact  of  saddling  their 
horses,  when  Stewart  and  the  two  Keiths  came  up;  Jim  Keith  stopping  at  the 
fence  in  front  of  the  house,  and  Stewart  and  Tom  Keith  going  around  behind 
the  house. 

There  is  a  conflict  in  the  testimony  as  to  the  action  of  the  parties  just  pre- 
ceding the  difficulty;  Mrs.  Boberts  testifying  that  the  first  thing  done  and 
said  was  by  Jim  Keith,  who  was  seen  at  the  fence  some  10  feet  in  front  of 

1  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the^ezas  court  of 
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defendant,  and  with  his  gun  (a  double-barreled  shotgun)  lying  across  the  fence, 
and  pointing  at  defendant;  Keith  saying  '* Throw  up  your  hands,  or,  God 

d n  you,  lUl  kill  you,"  and  that  defendant  and  his  brother  Charley  both 

threw  up  their  hands.  Jim  Keith  himself  testified  '*he  saw  the  boys  in  the 
yard,  and  they  immediately  drew  their  pistols,  and  he  leveled  his  gun  on  de* 
fendant,  with  one  barrel  cocked,  and  ordered  them  to  tlirow  down  their  pis- 
tols and  surrender."  He  says  he  then  went  through  a  gap  in  the  fence, 
and  walked  towards  defendant,  "telling  him  we  had  warrants  for  them, 
and  wanted  to  arrest  them;"  that,  just  as  he  got  to  defendant,  and  reached  to 
take  defendant's  pistol,  defendant  raised  his  pistol  to  shoot  witness,  and  wit- 
ness struck  defendant  over  the  head  with  his  gun.  This  difficulty  occurred 
on  the  night  of  June  15th.  It  is  in  evidence  tliat  on  the  tenth  of  June,  five 
days  before  the  difficulty,  defendant  and  one  Mrs.  Miller,  who  was  the  mother- 
in-law  of  Jim  Keith,  had  a  wordy  altercation  in  which  Mrs.  Miller  told  de- 
fendant that  she  would  make  Jim  Keith  kill  him.  These  are  the  facts  in  so 
far  as  they  are  necessary  in  order  to  illustrate  our  view  of  one  or  more  phases 
of  the  law  of  the  case  which  the  court  failed  to  give  in  charge  to  the  jury, 
and  which  omission  was,  in  our  opinion,  a  fundamental  error  necessitating  a 
reversal  of  the  judgment. 

Mrs.  Miller  had  threatened  to  make  Jim  Keith,  her  son-in-law,  kill  defend- 
ant. When  defendant  first  sees  Keith  after  this,  Keith  is  in  10  feet  of  him, 
with  his  double-barreled  shotgun  cocked  and  presented  at  him,  accompanied 
by  the  command  to  throw  up  his  bands  or  he  would  kill  him.  Now,  under 
'these  circumstances,  the  previous  threat  of  Mrs.  Miller,  the  acts  and  wordft 
of  Keith  at  the  time,  if  defendant  was  so  aroused  by  anger,  rage,  or  terror  as 
that  lie  determined  to  kill  Keiths  and  drew  his  pistol  with  that  purpose,  and 
did  kill  him,  would  his  offense  have  been  of  a  higher  degree  than  man- 
slaughter? And,  failing  to  kill  him,  could  his  attempt  to  shoot,  under  the 
circumstances,  have  been  of  a  higher  grade  of  offense  than  aggravated  as- 
sault? 

Again,  suppose  it  be  conceded  that  Keith,  in  attempting  to  make  the  ar- 
rest, did  not  use  more  force  than  is  allowed  by  law,  (Code  Crim.  Proc.  art. 
255,)  and  that  he  made  known  the  authority  under  which  he  proposed  to  ar- 
rest him,  (Code  Crim.  Proc.  art.  257,)  still  might  not  his  conduct  at  the  time, 
coupled  with  the  previous  threats  of  Mrs.  Miller,  have  been  such  as  that  de- 
fendant, judging  of  the  matter  from  his  own  stand-point,  could  well  have  con- 
cluded that  the  claim  that  he  had  a  warrant  for  his  arrest  was  but  a  pretext 
in  order  to  enable  him  (Keith)  to  get  defendant  at  a  disadvantage  by  making 
him  throw  down  his  pistol  and  throw  up  his  hands,  in  order  that  he  might 
the  better  carry  out  his  purposes  of  serious  bodily  injury  towards  him.  And 
if,  acting  under  such  reasonable  apprehension,  defendant  had  killed  Keith, 
would  not  the  killing  have  been  justifiable  as  in  his  necessary  self-defense? 

These  were  phases  of  the  law  of  this  case  which  the  facts  demanded  should 
have  been  submitted  to  the  jury.  They  were  not  presented  in  the  charge 
given  by  the  court.  Because  the  charge  did  not  embrace  these  material 
issues  of  law  applicable  to  the  facts  the  judgment  is  reversed,  and  the  cause 
remanded  • 


Stsheb  v.  State.! 

{Cburt  of  Appeals  qf  Texas.    March  9,  1887.) 

1.  Perjury— Fame  Sweariko— Marriage  Licenses. 

County  clprks  have  authority  to  take  affidavits  of  the  consent  of  parents  to  the 
marriage  of  their  daughter,  and  such  an  affidavit,  if  false,  may  beaasigned  as  '*  false 
swearing/'  though  not  as  peijury.    Rev.  St.  art.  1149. 

*■  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  T^c^s  court  of 
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2.  Marbiaob—Lioxnss— False  Swkarivo— Ettdkncb. 

It  was  in  proof  that,  when  the  marriage  license  was  obtained  upon  appellant's 
afiSdavit  that  the  bride's  mother  consented  to  the  marriage,  the  said  mother  had 
been  dead  two  years,  and  thereupon  one  G.,  who  stood  in  loco  parerUia  to  the  bride, 
was  permitted  to  testify  that  he  aid  not  consent  to  the  marriage.  Held,  that  the 
testimony  of  G.  was  wholly  irrelevant,  and  should  have  been  excluded. 

8.  Perjdry— False  Swearing — ^iNexRUcrrows. 

Article  196  of  the  Penal  Code,  in  definingtheoffense  of*' false  swearing,  "requires 
that  it  be  done  **  deliberately "  and  "willfully."  Though  in  this  case  the  court 
properly  defined  **  deliberately,"  it  omitted  to  define  "  willfully,"  which  omission, 
in  view  of  the  facte,  was  reversible  error.    See  the  opinion  in  exUmo,  ^ 

Appeal  from  district  court,  Husk  county. 

This  conviction  was  for  false  swearing,  and  a  term  of  two  years  in  the  pen- 
itentiary was  the  penalty  awarded.  The  material  facts  are  sufficiently  dis- 
closed in  the  opinion. 

J,  H.  Woodi  for  appellant.    AiiaU  Atty.  Qen.  Davidson,  for  the  State. 

White,  P.  J.  This  appeal  is  from  a  judgment  of  conviction  for  "false  swear- 
ing," and  the  false  swearing  was  assigned  upon  a  statement  or  declaration 
made  by  appellant  in  an  affidavit  before  the  county  clerk  for  the  purpose  of 
obtaining  a  marriage  license  for  one  Jesse  Wells  and  one  Savannah  Stovall  to 
marry;  the  false  matter  assigned  consisting  in  a  statement  contained  in  said 
affidavit  "that  Savannah  Stovairs  mother  was  willing  for  Savannah  to  marry 
Jesse  Wells;"  said  Savannah  being  at  the  time  only  15  years  of  age. 

Many  of  the  questions  raised  in  the  assignment  of  errors  and  brief  of  coun- 
sel have  already  been  decided  by  this  court  in  the  analogous  case  of  Davidson  v. 
BtaU,  22  Tex.  App.  376,  8  S.  W.  Bep.  662.  In  that  case  it  was  held  that  such 
an  affidavit,  and  for  such  a  purpose,  taken  by  a  county  clerk,  was  legal  and 
valid  under  the  general  authority  conferred  by  statute  upon  county  clerks  to 
take  affidavits,  (Bev.  St.  art.  1149,)  and  that  such  an  affidavit,  while  not  assign- 
able as  perjury,  being  extrajudicial,  was  assignable  and  would  support  a  pros- 
ecution for  "false  swearing"  under  our  statute  defining  that  offense.  Pen. 
Code,  art.  196.  It  was  not  error  to  admit  in  evidence  the  purported  affidavit 
made  before  the  county  clerk.  Said  affidavit  was  not  variant  to  nor  contra- 
dictory of  any  allegation  in  the  indictment,  but,  on  the  contrary,  tended  di- 
rectly and  pertinently  to  support  said  allegations. 

It  is  urgently  insisted  that  the  court  erred  in  permitting  the  witness  Andy 
Givens  to  testify  that  he  did  not  give  his  consent  that  Savannah  Stovall  should 
marry  Jesse  Wells.  It  is  established  by  the  evidence  that  Savannah  Stovall's 
mother  had  been  dead  some  two  years  when  the  marriage  license  was  ob- 
tained. After  her  mother's  death.  Savannah  had  lived  in  the  family,  and  at 
the  house  of  Givens.  With  reference  to  the  girl,  Givens  in  fact  occupied  the 
relation  of  one  standing  in  loco  parentis.  Now,  while  it  is  true  that,  from  an 
equitable  standpoint,  had  such  evidence  been  offered  by  defendant,  his  con- 
sent to  the  marriage  would  and  should  have  tended  strongly  to  have  obviated 
the  operation  of  law  as  to  the  illegality  of  the  license,  (Rev/St.  art.  2841,)  yet 
his  consent  or  non-consent  could  throw  no  light  upon  the  issue  assigned  for 
false  swearing,  to-wit,  the  consent  or  non-consent  of  Savannah  Stovall's 
mother;  and  to  prove  his  want  of  consent  had  a  tendency,  and,  we  think,  a 
strong  one  under  the  circumstances,  to  prejudice  the  rights  of  defendant  by 
Immaterial  and  Irrelevant  matter.  We  are  of  opinion  the  evidence  was  in- 
admissible. 

We  are  also  of  opinion  that  the  charge  of  the  court,  under  the  peculiar  facts 
of  this  case,  should  have  deilned  to  the  jury  the  meaning  of  the  word  "will- 
ful, "  which  is  one  of  the  statutory  words  used  to  characterize  this  offense. 
The  language  of  the  statute  is,  "If  any  peraon  shall  deliberately  and  will- 
fully," etc.  Pen.  Code,  art.  196.  The  jury  were,  as  to  the  word  "delib- 
erately," properly  charged  that  a  false  statement  made  through  inadverience, 
v.4s.w.no.ll — 56 
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or  under  agitation  or  by  mistake,  (Pen.  Code,  art.  189,][  would  not  support  a 
conviction,  but  they  were  not  charged  as  to  the  meaning  of  the  word  "will- 
fully,*' which  was  equally  as  essential  to  be  understood  as  the  word  "deliber- 
ately,'' since  the  statute  makes  them  both  conjointly  essential  to  the  crime. 
"Willful,"  in  legal  parlance,  signifies  with  evil  intent  or  legal  malice,  or  with- 
out legal  ground  to  believe  the  act  to  be  lawful;  and  a  trial  court,  in  charg- 
ing a  jury  upon  a  case  involving  this  question,  should,  as  an  essential  part  of 
the  law  of  the  case,  instruct  the  jury  as  to  the  legal  meaning  of  the  word 
"wUlful."  Triee  v.  8taU,  17  Tex.  App.  43;  (hDena  v.  State,  19  Tex.  App. 
243;  Layd  v.  State,  Id.  321;  21  Tex.  App.  264. 

Had  the  court  given  a  proper  explanation  of  the  word  '•willful,"  the  jury 
might  perchance  have  concluded  that  the  alleged  false  statement  was  not  made 
with  "evil  Intent  or  legal  malice,  or  without  legal  ground  to  believe  the  act 
to  be  lawful."  Appellant  had  not  lived  in  the  neighborhood  of  Savannah 
Stovall,  does  not  appear  to  have  known  her,  did  not  know  her  mother,  cer- 
tainly did  not  know  the  latter  was  dead.  Two  parties  most  deeply  interested, 
it  seems,  in  procuring  marriage  license  for  themselves, — ^friends  of  his,  in 
whose  honesty  and  integrity,  as  well  as  truthfulness,  doubtless,  he  trustingly 
reposed  with  childish  simplicity  and  faith, — exacted  of  him  the  friendly  office 
of  procuring  for  them  the  legal  sanction  which  would  alone  enable  them  to 
wed  the  objects  of  their  affection,  and  thereby  secure  their  supposed  lasting 
happiness.  No  wonder  that  friendship,  put  to  so  mild  a  test,  should  have 
readily  become  an  easy  victim  to  premeditated  purposes  for  circumventing  the 
law.  Moreover,  the  evidence  tends  to  show  that  appellant  was  a  man  of 
rather  weak  intellect,  one  susceptible  to  influences  and  easily  imposed  upon 
by  designing  persons,  who,  in  the  character  of  conflding  friends,  would  exact 
of  him  a  duty  which  the  fear  of  the  penitentiary  would  prevent  them  per- 
forming for  themselves.  If  defendant  really  believed  their  statements,  and 
relied  upon  them,  then,  however  much  we  may  blame  his  discretion  and  con- 
demn the  soundness  of  his  judgment  in  the  matter,  we  can  but  doubt,  never- 
theless, the  existence  of  an  "evil  intent,"  when  it  appears  to  be  based  alone 
lupon  misplaced  confidence  and  disinterested  friendship  in  a  matter  pertain- 
ing exclusively  to  the  happiness  of  others. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and  the  cause  is  re- 
manded. 


HuNNicuTT  «•  State,* 

{C&uri  of  Appwia  €f  Texas.    Harob  8, 1887.) 

1.  XirnBucnoiis— CoKsmucnoif  as  a  Whols. 

A  charge  of  the  court  is  to  be  construed  as  a  whole ;  and  if,  when  so  eonstrned,  it 
is  found  correct,  it  meets  all  the  requirements  of  the  law. 

^  LaBOSVT— EviDUiOB. 

Bee  the  statement  of  the  case  for  evidence  hsld^  though  conflicting  upon  the  issues 
of  ownership  of  the  allied  stolen  property,  sufficient  to  support  a  conviction  for 
cattle  theft. 

Appeal  from  district  court,  Blanco  county. 

Indictment  for  larceny  of  a  cow. 

The  conviction  was  for  the  theft  of  a  cow,  and  the  penalty  imposed  was  a 
term  of  two  years  in  the  penitentiary.  The  state  found,  in  substance,  that 
the  defendant  claimed  tibe  cow  as  his  property  prior  to  the  alleged  theft;  that 
he  killed  the  animal  at  his  house,  and  preserved  the  hide;  that  the  allied 
owner  and  two  others  went  to  defendant's  house,  examined  and  identified  the 
hide,  which  was  of  a  brown  color,  with  a  reddish  stripe  down  the  back,  branded 
with  a  peculiar  character.    When  told  that  the  animal  killed  belonged  to  the 

1  Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Texas  court  of 
fippeais. 
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'Witness,  the  defendant  said  that  he  would  pay  for  it  When  the  witness  first 
reached  defendant's  house,  he  asked  defendant  if  he  had  seen  his  (witness) 
cow.  Defendant  replied  that  he  had  not;  and,  when  told  by  witness  that  he 
^witness)  had  heard  that  he  (defendant)  claimed  her,  he  denied  it.  The  de- 
lense  introduced  testimony  to  prove  that  the  animal  killed  by  defendant  be- 
longed to  him,  and  that  he  took  the  animal  openly,  claiming  it  as  his.  Upon 
this  conflict  of  evidence,  the  Jury  found  a  verdict  for  the  State. 
R,  H.  Wardt  for  appellant.    Asat.  Atty.  Gen.  Davidsont  for  the  State. 

WiLLsON,  J.  When  considered  as  a  whole,  we  are  of  opinion  tliat  the 
charge  of  the  court  is  not  erroneous,  but  that  it  correctly  presents  the  whole 
law  of  the  case.  There  is  other  evidence  besides  the  brand  upon  the  animal 
-which  tends  to  prove  the  ownership  of  said  animal  as  alleged  in  the  indictment^ 
such  as  the  color  of  the  hide,  and  the  conduct  and  declarations  of  defendant 
when  said  hide  was  found  and  examined  at  his  house.  Notwithstanding  the 
evidence  as  to  the  ownership  of  the  animal,  and  the  intent  of  the  defendant 
in  killing  it,  is  conflicting,  the  evidence  on  the  part  of  the  prosecution  is,  we 
think,  sulficlent  to  sustain  the  conviction.  Such  being  Uie  case,  and  there 
being  no  error  committed  upon  the  trial,  we  must  affirm  the  Judgment. 


GOBDON  «.  Statb.1 
((hurt  qf  Appeait  qf  Texa$.    March  16, 1887.) 

HOMICIDIB— AaSAUIiT  TO  MUBDKB— Im>IGTMBinr. 

Indictment  for  assault  to  murder  charged  that  the  accused  "did  then  and  there 
make  an  assault  upon  Frank  Stoker,  with  the  intent  to  murder  htm,  the  said  Frank 
Stoker."  Held  sufficient  by  a  majority  of  the  court.  But  note  the  animadversions 
ot  HuBT,  J.,  upon  the  ruling,  and  upon  the  precedents  and  reasoning  upon  which 
it  is  maintained. 

Appeal  from  district  court.  Busk  county. 

This  conviction  was  for  an  assault  upon  Frank  Stoker,  with  intent  to  mur- 
der him,  and  the  punishment  affixed  by  the  verdict  was  a  term  of  two  years 
in  the  penitentiary.    There  is  no  occasion  for  a  statement  of  the  evidence. 

No  appearance  for  appellant.    As8t.  Atty.  Gen.  Dapidson,  for  the  State. 

Hurt,  J.  Appellant  was  convicted  of  an  assault  with  intent  to  murder 
under  an  indictment,  the  charging  part  of  which  is  that  he  ''did  then  and 
there  make  an  assault  upon  Frank  Stoker,  with  the  intent  to  murder  him,  the 
said  Frank  Stoker. "  A  motion  to  quash  was  presented,  based  upon  the  ground 
that  a  conclusion  of  law  is  charged,  and  not  the  facts  constituting  the  elements 
of  the  offense.  The  motion  was  overruled,  and  exception  taken.  This  court 
has  held  that  such  an  indictment  is  sufficient;  following  the  opinion  in  Jfar- 
tin  Y.  Statet  40  Tex.  19,  and  another  case  decided  by  our  supreme  court.  In 
MUla  V.  StatSf  13  Tex.  App.  491,  the  opinion  was  written  by  the  present 
writer,  and  in  that  I  simply  say:  "This  precise  question  was  discussed  at 
length  by  Judge  Orat  in  Martin  v.  State^  *  *  *  mid  it  was  there  held 
that  the  omission  to  allege  that  the  assault  was  made  with  malice  afore^ 
thought  was  not  fatal  to  the  indictment.  '*  The  question  being  settled  in  that 
case  by  the  supreme  court  in  an  elaborate  argument,  I  was  willing  to  rest  it 
there.  But,  holding  the  views  I  do,  I  deem  it  due  to  myself  to  here  declare 
that,  in  my  humble  judgment,  the  reasoning  of  Judge  Gbat,  though  coming 

^Reported  by  Messrs.  Jackson  ft  Jackson,  official  reporters  of  the  Texas  court  of 
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from  a  jurist  of  tho  first  ability,  is  not  sound;  and,  if  carried  to  its  logical  re- 
sults, would  hold  to  be  sufficient  other  indictments  declared  by  this  and  the 
supreme  court  to  be  fatally  defective. 

Let  us  examine  the  position  of  the  learned  judge  in  the  Martin  Case,  After 
citing  several  provisions  of  the  Code,  he  proceeds:  '*In  aocoi'dance  with  these 
provisions,  one  of  the  requisites  of  an  indictment  is  declared  to  be  that  the 
offense  must  be  defined  in  *  plain  language,'  and  also  that  the  law  defining  it 
<  shall  be  construed  according  to  the  plain  import  of  the  language  in  which  it 
is  written, '  etc.  Applying  these  rules  to  the  defi nition  of  the  offense  for  which 
api)el]ant  was  indicted,  there  seems  to  us  no  difficulty  in  understanding  it.  It 
is  declared,  <if  any  person  shall  assault  another  with  intent  to  muixLer,'  he 
shall  be  punished.  An  assault  and  murder  are  defined  in  other  articles  by 
stating  what  acts  and  purposes  constitute  those  offenses.  Their  meaning  is 
definite  and  well  understood.  To  constitute  murder  the  killing  must  have 
been  done  witli  malice  aforethought;  and,  in  an  indictment  for  murder,  that 
intent  must  doubtless  be  alleged,  for  the  simple  reason  that  it  is  so  defined  in 
plain  language  in  the  Code.  The  charge  of  an  assault  with  intent  to  murder 
clearly  conveys  to  the  mind  that  the  party  charged  did  make  an  attack  on  the 
party  assaulted  under  circumstances  constituting  the  offense  of  an  assault,  and 
that  he  did  so  under  the  circumstances  constituting  the  offense  of  murder; 
that  is,  the  intent  to  kill  with  malice  aforethought.  If  the  language  of  the 
Code  in  defining  this  offense  is  in  plain  language  enough  to  be  clearly  under- 
stood, then  it  would  seem  to  follow  that  an  indictment  charging  a  party  in 
that  language  must  be  deemed  to  be  in  plain  and  intelligible  words,  and  a 
sufficient  compliance  with  the  law." 

From  this  citation  it  evidently  appears  that  in  any  and  all  cases,  owing  to- 
the  peculiar  provisions  of  our  Code  bearing  upon  this  subject,  the  indictment 
will  be  sufficient  if  it  contains  or  follows  the  language  of  the  statute  defining 
the  offense.  The  argument  of  the  learned  judge  has  for  its  object  this  con- 
elusion  and  none  other.  To  restate  the  proposition:  The  offense  being  de- 
fined, to- wit,  "if  any  person  shall  assault  another  with  intent  to  murder,  he 
shall  be  punished, "  etc.,  therefore  an  indictment  which  alleges  that  the  accused 
did  assault  A.,  with  intent  to  murder  him,  is  sufficient,  because,  the  offense 
being  defined  in  plain  language,  the  indictment,  if  in  the  language  of  th& 
offense,  is  set  forth  in  "plain  and  intelligible  words." 

If  this  rule  be  sound  in  this  case,  the  same  reasoning  through  which  this  con- 
clusion is  reached  forces  upon  us  the  inexorable  conclusion  that  in  each  and 
all  offenses  the  indictment  will  be  sufficient  if  it  employs  the  language  used 
in  defining  the  offense.  To  this  no  one  can  give  assent.  To  test  the  rule: 
"If  any  person  shall  assault  a  woman  with  intent  to  commit  the  offense  of 
rape,  he  shall  be  punished,"  etc.  The  indictment  alleges  that  A.  did  assault 
C,  a  woman,  with  Intent  her,  the  said  C,  to  rape,  and  is  good  because  it  fbl- 
lo  ws  the  language  of  the  offense.  Again :  "  If  any  person  shall  assault  another 
with  intent  to  commit  the  offense  of  robbery,  he  shall  be  punished,"  etc.  The 
indictment  alleges  that  A.  did  assault  B.  with  intent  to  commit  the  offense  of 
robbery;  and  this  is  to  be  held  good  for  the  same  reason.  Again:  "The  of- 
fense of  burglary  is  constituted  by  entering  a  house  by  force,  threats,  or  fraud 
at  night,  ♦  •  ♦  with  intent,  in  either  case,  of  committing  felony,  or  the 
crime  of  theft."  The  indictment  alleges  that  A.  did  by  force  enter  the  house 
of  B.,  with  the  intent  of  committing  felony  or  theft,  as  the  case  maybe.  Ap- 
plying the  reasoning  in  the  Martin  Case,  all  felonies  are  "defined  in  plain 
language;"  and  theft,  whether  felony  or  misdemeanor,  is  also  "defined  in  plain 
language,"  as  clearly  and  as  specifically  as  is  murder.  The  analogy  is  per- 
fect, and  the  conclusion  must  be  the  same,  to-wit,  (quoting  the  language  of 
Judge  Gray  :)  "  If  the  language  of  the  Code  in  defining  this  offense  is  in  plain 
language  enough  to  be  clearly  understood,  then  it  would  seem  to  follow  that 
an  indictment  charging  a  party  in  that  language  must  be    *    ^  *    a  auffl- 
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cient  compIiaDce  with  the  law.'*  It  is  hardly  necessary  to  state  that  an  in- 
<iictment  for  an  assault  to  rob,  to  rape,  or  for  burglary,  which  merely  follows 
the  language  used  in  the  supposed  definition  of  these  offenses  is  wholly  insuf- 
ficient. 

The  plain  fact  is  that  it  was  not  the  purpose  of  articles  499,  500,  503, 
504,  and  505  to  define  offenses  at  all.  An  assault  is  defined  in  article  484. 
Murder,  maiming,  rape,  robbery,  and  burglary  are  clearly  defined  in  other  ar- 
ticles. Burglary  is  composed  of  certain  acts  specifically  named,  done  with  in- 
tent to  commit  offenses  elsewhere  defined;  and  the  pleader  is  to  look,  not 
alone  to  the  articles  which  simply  declare  the  punishment  for  assaults  with 
intent  to  commit  other  offenses,  but  also  to  the  definition  of  the  offenses  in- 
tended to  be  committed  by  the  assault  or  the  attempt.  This  is  obviously  cor- 
rect; for  article  506  provides  that  "an  assault  with  intent  to  commit  any  other 
offense  is  constituted  by  the  existence  of  the  facts  which  bring  the  offense 
within  the  definition  of  an  assault,  coupled  with  an  intention  to  commit 
fiuch  other  offense,  as  of  maiming,  murder,  rape,  or  robbery. 

The  opinion  in  the  Martin  Case  seems  to  proceed  upon  the  idea  that  our 
€ode  defines  an  assault  with  intent  to  murder,  and  that  the  definition  is  dif- 
ferent from  that  given  to  the  same  olTense  at  common  law.  The  fact  is  the 
offense  is  defined  in  substantially  the  same  words,  because  an  assault  and 
murder  are  very  nearly  defined  in  our  Code  as'at  common  law.  Common-law 
indictments  for  assault  and  for  murder  have  always  in  this  state  been  held 
«ufilcient;  and  this,  too,  where  we  have  murder  of  the  first  and  second  degrees. 
This  being  the  case,  we  should  look  to  the  common-law  precedents  for  indict- 
ments. Looking  to  the  common  law,  we  shall  certainly  find  no  authority  for 
holding  the  indictment  sufiicient.  Neither  Archbold,  Russell,  nor  Bishop 
sanction  such  pleading.  They  all  hold  that  it  must  be  alleged  that  the  assault 
was  made  with  malice  aforethought.  Bishop  says  that  it  must  be  alleged  that 
the  accused  "did  make  an  assault  •  •  «  with  intent  then  and  there  fe- 
loniously, willfully,  and  of  his  malice  (^forethought  to  kill  and  murder,"  etc. 
2  Crim.  Proc.  77. 

Being  a  felony,  "feloniously''  was  absolutely  essential  at  common  law,  but 
not  so  with  us.  Now,  this  form  of  indictment,  without  "feloniously  and  un- 
lawfully," contains  every  element  of  the  offense  of  murder,  except  the  death 
of  the  party.  Here  we  have  charged  the  assault,  instigated  by  malice  afore- 
thought and  with  the  intent  to  kill  and  murder;  and  under  the  authorities,  as 
well  as  upon  principle,  this  is  sufficient.  We  could  explain  the  reason  of  the 
'distinction  in  forms  of  indictment  between  assaults  to  murder  and  assaults  to 
rape,  rob,  and  attempts  at  burglary,  made  by  the  authorities,  and  especially 
l)y  this  court,  if  time  permitted.  The  student,  by  a  critical  comparison  of 
these  offenses,  (those  intended  by  the  assault,)  will  have  no  difficulty  in  dis- 
-covering  the  reason  for  this  difference  in  the  lorm  of  the  indictments. 

In  the  MilU  Case,  13  Tex.  App.  491, 1  wrote  the  opinion  sanctioning  the 
•conviction  under  an  indictment  in  like  form  with  this,  not  because  I  then  be- 
lieved the  indictment  good,  but,  in  deference  to  the  opinions  and  superior 
.abilities  of  the  learned  bench  by  whom  this  question  was  decided,  I  believed 
I  would  be  justified  in  yielding  my  convictions  to  such  more  profound  wisdom 
of  others.  But,  after  more  critical  investigation  of  my  duty  to  the  citizen, 
^nd  to  the  obligations  resting  upon  me  to  uphold  the  constitution  of  my  state, 
I  feel  w  lied  to  give  my  views  upon  such  a  vital  question  as  that  presented 
by  this  appeal.  I  close  my  observations  upon  this  subject  of  the  binding  ef- 
fect of  the  decisions  of  courts  upon  other  courts  with  a  citation  from  Mr. 
Bishop:  "The  prosecuting  state  does  not  seek  a  continued  violation  of  its  own 
fundamental  laws,  but  rather  a  correction  of  whatever  has  been  amiss;  and, 
jibove  all  other  reasons,  the  error  is  one  which  no  number  of  repetitions  and 
DO  piling  of  adjudication  upon  adjudication  can  make  right,  or  place  beyond 
ifuture  review."    2  Crim.  Proc.  587,  r^^^^Tv> 
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I  am  of  opinion  that  this  conviction  was  had  upon  a  bad  indictment,  and  that 
the  judgment  should,  for  that  reason,  be  reversed,  and  the  prosecution  thereun- 
der dismissed.  A  majority  of  the  court,  however,  hold  that  the  authorities  ia 
this  state,  emanating  from  the  supreme  court  as  weU  as  from  this  court,  amply 
support  the  sufficiency  of  the  indictment;  and,  this  being  the  only  question 
of  moment,  the  Judgment  is  affirmed. 

Per  Curiam.  A  majority  of  the  court  are  of  the  opinion  that  the  indict- 
ment in  question,  being  a  valid  indictment  at  the  time  of  the  adoption  of  our 
constitution,  is  not  subject  to  the  objections  made  to  it  by  Judge  Hurt.  We 
can  see  no  sufficient  reason,  and  no  practical  good  at  this  late  day,  in  disturb- 
ing or  even  questioning  the  previous  decisions  upon  this  subject 


Keller  v.  Statb.^ 
{(hurt  of  Appeals  of  Texas,    April  9, 1S87.) 

iBTOXIOATnrO  LlQUOBS—SUNDAT  SaLK— EviDElfOB. 

See  the  statement  of  the  case  for  evidence  held  insufficient  to  support  a  oonvictioik 
for  selling  intoxicating  liquor  on  Sunday;  the  statutory  inhibition  not  extending 
to  the  ff^  of  intozicattng  liquors  on  Sunday. 

Appeal  from  county  court,  Dallas  county. 

The  conviction  was  for  selling  whisky  on  Sunday,  and  the  penalty  assessed 
was  a  fine  of  $20.  The  single  witness  who  testified  on  the  trial  said  that  ho 
took  several  drinks  of  whisky,  served  by  defendant,  in  his  saloon,  on  the 
Sunday,  but  did  not  know  whether  the  drinks  were  sold  or  given  to  him,  or 
whether  or  not  he  paid  for  them.    Witness  was  very  drunk. 

Ko  appearance  for  appellant.    Asst.  Atty.  Ben,  Davidson,  for  the  State. 

Hurt,  J.  This  was  a  conviction  for  selling  a  glass  of  whisky  to  one  F. 
Meyer  on  Sunday.  There  is  no  law  prohibiting  the  giving  away  of  whisky 
on  Sunday;  it  is  the  sale  or  barter  that  is  prohibited.  To  sustain  this  con- 
viction there  must  be  proof  that  the  appellant  sold — bartering  not  being  al- 
leged— ^the  whisky.  Looking  to  the  statement  of  facts,  we  find  that  there  is 
not  sufficient  proof  upon  this  point.  For  this  the  Judgment  must  be  and  is 
reversed,  and  tiie  cause  remanded. 


Giles  v.  State.* 

(Churt  of  Appeals  of  Toms.    April  13,  1S87.) 

HOMICIDS— MUBDBB  IN  THB  FiBST  DbQBBB— EvmSBOB— IlfBTBUOnOHS. 

See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a  conviction^ 
for  murder  of  the  first  degree,  founded  upon  the  defendant's  plea  of  guilty ;  and" 
also  for  a  charge  of  the  trial  court  held  to  be  correct,— the  evidence  proving  that 
the  homicide  was  committed  \m  the  perpetration  of  robbery,  which  the  Penal Oode, 
art.  606,  makes  murder  in  the  first  degree,  per  se. 

Appeal  from  district  court,  Henderson  county. 

The  appellant  in  this  case,  upon  his  plea  of  guilty,  was  convicted  in  the- 
flrst  degree  of  the  murder  of  Albert  Williams.  The  death  penalty  was  as- 
sessed by  the  Jury.  In  addition  to  the  defendant's  plea  of  guilty,  it  was  con- 
clusively shown  by  the  state  that  be  killed  the  deceased  by  fracturing  his  skull 
with  an  axe,  while  the  two  were  engaged  in  the  woods  cutting  timber.  The 
motive  was  shown  to  be  robbery,  and  certain  property  belonging  to  the  de- 
ceased was  discovered  in  the  possession  of  the  defendant  shortly  after  the 
murder.    Certain  apparel  shown  to  have  been  worn  by  defendant  on  the  day 

>  Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Texas  conrt  of 
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of  the  murder,  ooY^red  with  Uood»  and  his  bloody  ase,  were  found  secreted 
in  his  house,  inunediately  after  the  disoovery  of  the  murder. 

The  correctness  of  the  charge  of  the  trial  court  was  impeached  on  this  ap^ 
peal.  After  instructing  the  jury  upon  murder  upon  implied  and  express 
malice,  and  that,  defendant  having  pleaded  guilty,  it  devolyed  upon  them  to 
find  the  ''degree  of  hlB  guilt,  and  fix  the  penalty,"  the  charge  proceeds  as  fol- 
lows :  **  Therefore,  if  the  evidence  shall  show,  beyond  a  reasonable  doubt,  that 
defendant,  when  he  killed  Albert  Williams,  did  so  in  the  perpetration  of  rob- 
bery, or  in  the  attempt  at  the  perpetration  of  robbery,  or  that  he  killed  de- 
ceased in  pursuance  of  a  design  to  kill  him,  formed  when  his  mind  was  cooU 
calm,  and  undisturbed  by  passion,  sufficiently  to  admit  of  cool  refiection  upon 
the  nature  and  character  of  the  act  he  contemplated,  then  he  would  be  guilty 
of  murder  in  the  first  degree.  But  unless  it  does  appear,  beyond  a  reasonable 
doubt,  that  the  killing  was  done  either  with  express  malioe,  or  in  the  perpetra- 
tion, or  in  the  attempt  at  the  perpetration,  of  robbery,  he  would  be  guilty  only 
of  murder  of  the  second  degree.  Bobbeiy  is  when  one,  by  assault  or  by  violence, 
fraudulently  takes  from  the  person  or  possession  of  another  any  property,  with 
intent  to  appropriate  the  same  to  his  own  use.  If  yovL  find  defendant  guilty  of 
murder  in  the  first  degree,  say  by  your  verdict:  •  We,  the  jury,  find  defendant, 
Bobert  Giles,  guilty  of  murder  in  the  first  degree,  and  assess  his  punishment 

at ; '  and  add  such  penalty  as  you  may  assess,  which  will  be  either  death 

or  confinement  in  the  penitentiary  for  life,  as  you  may  determine.  If  you 
find  his  ofifense  to  be  murder  in  the  second  degree,  your  verdict  will  be  in  the 
following  form:  <  We,  the  jury,  find  the  defendant,  Robert  Giles,  to  be  guilty 

of  murder  in  the  second  degree,  and  assess  his  punishment  at ;'  and 

add  the  penalty  you  assess,  which  will  be  confinement  in  the  penitentiary  for 
any  term  of  years  not  less  than  five.  Let  your  verdict  be  signed  by  your  fore- 
man, whom  you  will  select.  Your  verdict  will  be  based  upon  the  evidence 
which  has  been  introduced  before  you,  in  finding  the  degree  of  the  ofCense, 
and  in  flixiog  the  penalty." 

No  appearance  for  appellant    Atty.  0en»  Davidson^  for  the  State. 

Whitb,  p.  J.  This  is  an  appeal  from  a  Judgment  of  conviction  of  murder 
in  the  first  degree,  the  punishment  being  assessed  at  death.  The  case  is  a 
novel  one  in  the  jurisprudence  of  our  state.  Appellant,  when  first  arraigned 
upon  the  indictment  against  him  in  the  lower  court,  pleaded  guilty  to  the 
charge,  whereupon  the  court  duly  admonished  him  of  the  consequences  of  said 
plea;  and  the  Judgment  recites  that,  before  the  court  would  receive  and  allow 
the  plea  to  be  entered,  it  was  made  plainly  to  appear  to  the  court,  as  provided 
by  statute,  (Code  Grim.  Proc.  art.  518,)  that  the  defendant  was  sane,  and  was 
uninfluenced  by  any  consideration  of  fear,  or  by  any  persuasion  or  delusive 
hope  of  pardon  prompting  him  to  confess  his  guilt.  As  shown  by  the  record 
the  plea  was  sufficient  and  good  under  the  statute,  and  decisions  of  this  court. 
Saunders  v.  8tate,  10  Tex.  App.  896;  Wailaoe  v.  State,  Id.  407;  Sanders  v. 
State,  18  Tex.  App.  872. 

After  this  trial  and  conviction  in  the  first  degree,  with  the  death  penalty 
assessed  against  him,  which  was  on  February  21, 1887,  appellant's  counsel 
moved  for  a  new  trial,  and  said  motion  was  sustained  by  the  court,  the  ver- 
dict and  Judgment  set  aside,  and  the  case  set  for  trial  again  on  February  24, 
1887.  When  the  case  was  called  for  trial  on  the  appointed  day,  and  the  de- 
fendant was  called  upon  again  to  plead  anew  to  said  indictment,  he  again 
persisted  in  pleading  guilty,  notwithstanding  his  previous  conviction  and  the 
death  penalty,  and  notwithstanding  that,  in  receiving  and  permitting  his  new 
plea  to  be  entered,  all  the  requisites  of  the  statute  (article  518,  mpra)  were 
observed,  and  again  complied  with. 

Being  a  second  time  convicted,  his  counsel  made  a  motion  for  a  new  trial, 
based  upon  two  grounds,  to- wit:  "(1)  Because  the  evidence  introduced  upon 
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the  trial  of  said  oaaae  was  not  suflacient  to-sliow  that  defendant  was  gnilty  of 
murder  in  the  first  degree^  as  required  by  law;  (2)  because  the  court  erredin 
the  charge  to  the  jury,  wherein  the  jury  are  instructed  that,  'your  duty  is  to 
determine  of  what  degree  of  murder  he  is  guilty,  and  to  assess  the  proper  pen- 
alty;' it  being  also  the  duty  of  the  jury  to  find  if  the  evidence  showed  the 
defendant  to  be  guilty  of  the  offense,  outside  of  his  plea  of  guilty." 

In  so  far  as  the  first  ground  of  the  motion  is  concerned,  we  deem  it  only 
necessary  to  say  that  in  our  opinion  the  evidence  adduced  was  amply  snfA- 
cient  to  establish  a  case  of  murder  in  the  first  degree, — a  homicide  in  the  per- 
petration of  robbery,  which  is  per  ae  murder  in  the  first  degree.  Pen.  Code, 
art.  606. 

In  so  far  as  the  second  ground  of  the  motion  is  concerned,  the  charge  of  the 
court  fully,  fairly  submitted  the  law  applicable  to  the  facts  to  the  jury,  and 
also  proper  instructions  as  to  their  du^  under  the  law.  Bandera  v.  States 
18  Tex.  App.  372. 

Ko  reason  has  been  made  to  appear  why  the  extreme  penalty  of  the  law 
should  not  be  carried  out,  as  has  been  prescribed  by  the  judgment  of  the 
court  below,  and  said  judgment  is  therefore  in  all  things  affirmed. 


KOBLENSCHLAG  9.  StATE.^ 

{Court  of  Appeab  qf  Texas.    April  13,  1887.) 

1.  IirroxiGATiRO  LiQuoBs— Salb  to  Mimor—Evidbnob. 

The  issue  being  the  defendant's  knowledge  of  the  minority  of  the  purchaser  of  the 
intoxicating  liquor,  the  state,  oyer  objection,  was  permitted  to  ask  a  witness  if,  at 
the  time  of  the  offense,  the  parchaser,  by  reason  of  his  physical  appearance,  would 
be  taken  by  a  person  of  ordinary  observation  to  be  a  minor ;  ana  the  witness  was 
permitted  to  answer  in  the  affirmative.    Meid  error.* 

Appeal  from  county  court,  Montague  county. 

The  opinion  states  the  nature  of  the  case.  The  fine  imposed  was  in  the  sum 
of  $25.  The  age  of  the  purchaser,  at  the  time  of  the  purchase,  was  shown  to 
be  15  years,  but  there  was  no  proof  that  his  minority  was  known  to  defendant. 

No  appearance  for  appellant.    Aaat.  Atty.  Gen.  Davidson,  for  the  State. 

HuET,  J.  This  was  a  conviction  for  selling  liquor  to  a  minor.  Upon  the 
trial  the  state's  counsel  propounded  to  a  witness  the  following  question: 
Trom  physical  appearance  in  last  August,  was  W.  C.  Strong  a  minor,  or  did 
he  appear  to  be  so  to  a  man  of  ordinary  observation?"  To  which  the  witness 
answered:  "At  that  time  a  person  of  ordinary  observation  and  intelligence 
would  have  taken  him  to  be  a  minor  from  his  physical  appearance.*'  Counsel 
for  appellant  objected  to  both  the  question  and  the  answer.  Both  were  im- 
proper, and  in  permitting  both  or  either  there  was  eiTor.  The  age,  appear- 
ance, etc.,  of  the  minor  might  very  properly  be  shown;  but  it  was  not  per- 
missible for  the  witness  to  give  his  opinion  as  to  how  others  would  be  im- 
pressed by  these  physical  marks  of  age.  It  was  the  province  of  the  jury  to 
determine  wheUier  from  these  the  defendant  knew  that  the  party  was  in  fact 
a  minor. 

For  this  error  the  judgment  must  be  and  is  reversed,  and  the  cause  re- 
manded. 

1  Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Texas  oomt  of 
appeals. 

*  Respecting  the  sale  of  intoxicating  liquor  to  minors,  see  State  v.  Lowranoe^  (^.  C) 
2  S.  £.  Rep.  307,  and  note;  Masoowitz  v.  State,  C^rk.)  4  &  W.  Bep.  666. 
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Porter  «.  State.* 

(Cburt  of  AppeaJt  of  Texa$,    April  16,  1887.) 

XABCSmr— FaLBV  PBSTKNBE»^IiraTRUOnOZf8. 

In  order  to  sustoin  a  prosecution  for  theft  when  the  taking  was  originally  lawful. 
(Pen  Code,  art.  727,)  the  proof  must  show  either  that  the  taker  obtained  the  lawful 
possession  of  the  property  by  some  false  pretext  which  induced  or  deceiyed  the 
owner  to  surrender  the  possession  of  the  property  to  him,  or  that,  at  the  time  he 
obtaincKl  the  possession  of  the  property  with  the  consent  of  the  owner,  he  intended 
to  deprive  the  owner  of  the  value  of  *the  same,  and  to  appropriate  it  to  his  own 
use.  See  the  opinion  for  a  charge  of  the  court  on  the  subject  held  correct ;  and 
see  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a  conviction  for 
theft  of  money  obtained  from  the  owner  by  false  pretext. 

Appeal  from  district  court,  Collin  county.  Indictment  for  theft 
Under  an  indictment  impleading  himself  and  three  others,  the  appellant 
"was  convicted  of  the  theft  of  $95  in  money,  the  property  of  M.  A.  Tolar,  and 
ivas  awarded  a  term  of  three  years  in  the  penitentiary.  In  substance,  the 
state  proved  that,  by  persistent  importunity,  the  defendant  induced  the  pros- 
ecuting witness  to  enter  a  gambIing*room  with  him,  where  they  found  the 
parties  afterwards  Jointly  indicted  with  defendant  engaged  in  playing  a  game 
with  cards.  The  defendant  joined  the  game,  and,  upon  promise,  iterated  by 
Ills  co-defendants,  to  return  the  money  at  the  conclusion  of  the  game,  in- 
duced the  prosecuting  witness  to  lend  him,  at  various  periods  of  the  game, 
sums  of  money  aggregating  $95.  Upon  the  conclusion  of  the  game  the  con- 
spirators extinguished  the  lights  in  the  gaming-room.  To  the  prosecuting  wit- 
ness' demand  for  his  money  he  retorted  that  he  had  none,  and  kept  the  money. 
It  was  testified  by  the  co-defendants  of  the  accused,  who  had  been  tried  and 
4icquitted,  that,  as  a  matter  of  fact,  the  prosecuting  witness  participated  in 
the  game,  and  lost  the  money  in  wagers.  This  testimony  was  corroborated 
by  a  non-participant  in  the  game,  but  the  state,  in  rebuttal,  adduced  evidence 
showing  that  the  said  witness  was  at  another  place  than  the  gambling-room 
:at  the  time  of  the  alleged  theft. 

Mr,  Craig  and  Gamett  <§  MusBf  for  appellant.  A88U  Atty.  Gen.  Dai>id- 
jton,  for  the  State. 

White,  P.  J.  In  explaining  the  meaning  and  comprehensiveness  of  the 
word  ** taking,"  as  used  in  our  statutory  definition  of  theft,  article  727  of  the 
Penal  Code  provides,  among  other  things,  that  *'if  the  taking,  though  orig- 
inally lawful,  was  obtained  by  any  false  pretext,  or  with  any  intent  to  deprive 
the  owner  of  the  value  thereof,  and  appropriate  the  property  to  the  use  and 
'benefit  of  the  person  taking,  and  the  same  is  so  appropriated,  the  offense  of 
theft  is  complete."  This  is  when  the  possession  of  the  property  has  been  ac- 
quired lawfully  by  the  taker;  that  is,  when  the  owner  consents  to  part  with 
the  possession  of  his  property,  and  the  taker  obtains  possession  by  virtue  of 
«uch  consent.  In  such  cases  the  taker  may  be  guilty  of  theft,  notwithstand- 
ing such  lawful  possession,  by  one  or  the  other  of  the  two  modes  mentioned 
in  the  statute;  that  is,  (1)  by  his  having  obtained  such  possession  by  any 
ialse  pretext  which  induced  or  deceived  the  owner  into  surrendering  the  pos- 
session to  him;  or  (2)  when  he  has  obtained  possession  from  the  owner,  and 
at  the  time  intends  to  deprive  him  of  the  value  thereof,  and  appropriate  the 
:8ame  to  his  own  use  and  benefit.  Either  one  of  these  modes  of  acquisition 
•of  property  will  separately  constitute  theft  under  our  Ckxle.  Hornbeck  v. 
^State,  10  Tex.  App.  408. 

Xow,  in  the  case  before  us,  the  main,  and  indeed  only  material,  question  is 
whether  the  facts  shown  in  this  record  constitute  theft.    It  is  in  proof  that 

1  Reported  by  Messrs.  Jackson  Si  Jackson,  official  reporters  of  the  Tesas  court;  of 
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al]  tbe  money  alleged  to  have  been  stolen  was  loaned  by  tbe  prosecutor,  Tolan, 
to  the  accused,  upon  his  promise  that  he  would  return  it  or  give  it  baclc  to  him 
when  he  had  finished  the  game  of  cards  which  he  and  others  were  playing  at 
the  time  tbe  money  was  so  loaned. 

The  court  instructed  the  jury  that  "if  th^  believed  from  the  evidence  that 
defendant  and  the  three  other  parties  jointly  indicted  with  him  entered  into  a 
conspiracy  to  fraudulently  obtain  from  M.  A.  Tolan  the  possession  of  his 
money,  with  the  intent,  when  such  possession  should  be  obtained,  to  deprive 
said  Tolan  of  the  value  thereof,  and  appropriate  the  same  to  their  own  use 
and  benefit,  and  that  acting  together,  in  pursuance  of  a  common  design  ta 
carry  out  such  conspiracy,  the  said  Porter,  Wilson,  Bedding,  and  Bagley.  or 
either  of  them,  represented  to  said  Tolan  that  they  desired  his  money  for  tem- 
porary use  in  a  game  in  which  they  were  then  engaged,  or  about  to  engager 
and  that  they  would  return  him  the  same  money  they  might  receive  from 
him  when  such  game  was  ended,  and  that,  upon  such  representation  and 
promise,  the  said  Tolan  delivered  to  said  parties,  or  either  of  them,  the  money 
described  in  the  indictment  for  such  temporary  use  in  such  game,  and  not  in- 
tending to  part  with  his  title  to  the  same,  but  understanding  that  he  was  to 
receive  the  same  money  back  when  such  game  should  be  ended,  and  that, 
when  such  representations  and  promise  were  made  by  said  Porter,  Wilson^. 
Bedding,  and  Bagley,  and  when  they  so  received  said  money  from  said  Tolan,- 
they  did  not  intend  to  comply  therewith,  but  made  the  same  for  the  purpose 
of  getting  possession  of  said  money,  with  the  fraudulent  intent  at  that  time,. 
when  such  possession  should  be  so  obtained,  to  deprive  the  said  Tolan  of  the 
value  thereof,  and  appropriate  the  same  to  their  own  use  and  benefit,  and  that 
the  money  so  received  by  the  said  Porter,  Wilson,  Bedding,  and  Bagley  was 
the  same  money  described  in  the  indictment,  [e.  g.,  describing  it  as  it  was  de- 
scribed in  the  indictment,]  and  that  tbe  said  money  was  the  corporal  personal 
property  of  said  M.  A.  Tolan,  and  was  over  the  value  of  $20,  and  that,  after 
the  possession  of  said  money  was  so  obtained  by  said  Porter,  Wilson,  Bed- 
ding, and  Bagley  from  said  Tolan,  the  same  was  appropriated  by  them  to- 
their  own  use  and  benefit,  without  the  consent  of  said  Tolan,  and  with  intent 
to  deprive  him  of  the  value  thereof,  you  will  find  the  defendant  William  Por- 
ter guilty  of  theft  of  propraly  over  the  value  of  $20,  as  charged  in  the  indict- 
ment, and  assess  his  punishment,'*  etc  We  are  of  opinion  this  instruction 
presented  fully  and  accurately  the  law  of  the  case  in  conformity  with  the 
spirit  and  intent  of  the  statute.  Pen .  Code,  art.  727 ;  Digiiowitty  v.  8taUt  17 
Tex.  521.  In  the  special  instructions  which  were  given,  taken  In  connection 
with  the  main  charge,  the  rights  of  appellant  were  carefully  guarded  as  ta 
every  phase  of  the  defense  made  by  the  evidence.  Nor  was  it  error  to  refuse 
the  special  instructions  which  the  court  declined  to  give. 

This  is  a  novel  ciise  of  theft,  but  in  my  opinion  a  case  of  theft  neverthelesSr 
clearly  made  out  under  the  law  and  the  evidence,  as  was  found  by  the  ver- 
dict and  the  judgment  of  the  lower  court.  We  have  found  no  reversible, 
error  in  the  record  on  this  appeal,  and  the  judgment  is  afllrmed. 


Huff  d.  State.* 

(CbtiK  of  Appeali  of  Aam.    April  10, 1887.) 

CnimKAL  Pbactics^Inpobmation— Vasiakcx. 

Variance  as  to  the  date  of  the  allied  offense  between  the  affidavit  or  complaint 
and  the  information  baaed  upon  it,  is  latal,  and  a  motion  toqoaidi  the  information 
ahould  prevail. 

Repor 
appeals.  ><-^  t 
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2.  Samb— Vabiakob— AuvNDMBKr  OF  Inpobmation. 

The  date  of  the  offense,  as  alleged  iii  either  the  complaint  or  information,  is  mat- 
ter of  substance,  and  not  form  merely,  and  cannot  be  amended  either  upon  motion- 
or  by  order  of  court 
S.  Ihpobmatiok— Mutilation— Substitution. 

The  only  remedy  in  a  case  of  mutilation  of  the  complaint  or  information,  by  ther 
fraudulent  alteration  of  the  date  of  the  offense  allegeu  in  either,  is  by  substitution 
of  the  complaint  and  information,  as  provided  by  article  494,  Code  Grim.  Proc. 
4.  Eyidknok—Bibt  and  Sbcondabt. 

Oral  proof  of  the  contents  of  a  written  document  cannot  be  received  if  the  orig- 
inal document  is  accessible.  The  original  document  in  this  case  being  in  the  court- 
room upon  the  trial,  the  court  erred  in  admitting  oral  proof  of  its  contents.* 

Appeal  from  county  court,  Wichita  county. 

Tiiis  conviction  was  for  illegal  traffic  in  county  scrip,  the  appellant  being 
alleged  to  occupy  the  office  of  county  attorney  at  the  time  of  the  traffic.  The 
verdict  assessed  the  defendant's  ^'punishment  the  lowest  given  in  the  stat- 
ute." It  was  in  proof  that  defendant  bought  the  county  scrip,  but  no  proof 
was  adduced  that  he  occupied  the  office  of  county  attorney. 

W.  W,  Flood,  for  appellant.    AssL  Ally,  Gen.  Davidson,  for  the  State. 

White,  P.  J.  This  prosecution  is  for  a  violation  of  article  248,  Pen.  Code^ 
which  prohibits  any  county  officer  from  trading  for  claims  drawn  on  the  treas- 
urer of  any  county,  city,  or  town.  Omitting  formed  allegations,  the  informa- 
tion charges  that  ''B.  £.  Huff,  on  or  about  the  first  day  of  April,  1884,  was^ 
then  and  there  county  attorney  in  and  for  Wichita  county,  Texas,  duly  elected 
and  qualified,  and  acting  as  such ;  that  on  the  said  day  and  date  aforesaid,  he  did 
then  and  there,  in  said  county  of  Wichita,  contract  and  buy  one  certain  piece- 
of  jury  scrip,  issued  by  W.  E.  Brothem,  county  clerk  of  said  Wichita  county, 
Texas,  on  the  twenty-fourth  day  of  March,  1884,  to  G.  W.  Humphreys,  for 
the  sum  of  eight  dollars,  and  drawn  on  the  treasurer  of  Wichita  county,  Texas;: 
contrary,"  etc.  The  affidavit  upon  which  this  information  was  based  alleged 
the  offense  to  have  been  committed  on  the  twenty-first  day  of  April,  1884,  or 
20  days  subsequent  to  the  date  of  its  commission  as  laid  in  the  information. 
Defendant  filed  exceptions  to  the  information,  upon  the  ground  that  this  va-^ 
riaiice  between  the  information  and  complaint  or  affidavit,  as  to  the  date  of 
the  commission  of  the  offense,  was  fatal  to  the  information.  It  is  well  set- 
tled tliat,  inasmuch  as  the  information  is  based  upon  the  affidavit,  (Code  Grim. 
Proc.  art.  481,)  tliere  must  be  a  correspondence  between  the  two  as  to  th<r 
date  of  the  commission  of  the  offense  charged.  Hoerr  v.  State,  4  Tex.  App.- 
75;  Collins  v.  State,  5  Tex.  App.  87;  Brewer  v.  State,  Id.  248;  Williamson^ 
V.  State,  Id.  485;  Smith  v.  StaU,  9  Tex.  App.  475;  CoU  v.  State,  11  Tex. 
App.  67;  H^ner  v.  State,  16  Tex.  App.  573. 

In  answer  to  the  defendant's  exception  and  motion  to  quash,  the  county 
attorney  filed  his  affidavit,  stating  that  said  complaint  had  been  changed  and 
altered  by  some  one,  since  the  filing  of  the  information,  by  the  insertion  of 
the  figure  2  before  the  figure  1,  so  as  to  make  the  same  read  ''21st"  instead 
of  ''1st,'*  as  originally  written  by  him,  and  he  moved  the  court  to  allow  hin> 
to  correct  the  date  in  the  complaint  accordingly;  which,  after  hearing  the  evi- 
dence upon  the  matter,  was  ordered  to  be  done  by  the  court,  and  the  trial  pro- 
ceeded, though  the  amendment  was  not  in  fact  made  in  conformity  to  the 
order.  We  know  of  no  statute  or  authority  of  law  under  which  this  proceed- 
ing can  be  validated.  Time  as  to  date  of  the  offense,  both  in  the  complaint 
and  information,  is  matter  of  substance,  and  not  of  form,  and  it  cannot  be  cor-- 
rccted  or  amended  simply  upon  motion,  and  by  an  order  of  the  court.  Code^ 
Crim.  Proc.  art.  550;  Sanders  v.  State,  26  Tex.  119;  Drummond  v.  State,  4r 
Tex.  App.  150;  STiarp  v.  State,  6  Tex.  App.  650;  Qoddard  v.  State,  14  Tex, 
App.  566.  Matters  of  substance,  essential  to  an  indictment  or  informationr 
cannot  be  amended.    Brown  v.  State,  11  Tex.  App.  451.    ,^^^^^^  by  GoOqIc 
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If  the  facts  stated  by  the  ooiinty  attorney  in  his  affidAvit  and  motion  were 
true,  then  the  original  complaint  or  affidavit  upon  which  the  information  was 
based  had  been  fraudulently  tampered  with  and  mutUatedf  and,  the  complaint 
being  made  by  statute  an  essential  part  or  basis  of  the  information,  its  mu* 
tilation  was  a  mutilation  of  the  information  also.  To  mutilate  is  defined  by 
Webster  to  be  *Ho  cut  off  a  limb  or  essential  part;  to  destroy  or  remove  any 
material  part,  so  as  to  render  the  thing  imperfect/'  This  was  clearly  done, 
if,  by  altering  the  date,  the  information  was  deprived  of  the  support  of  the 
complaint,  and  thereby  rendered  imperfect  and  invalid.  Such  being  the  case, 
the  proper  practice,  and  the  only  remedy,  as  we  are  advised,  is  that  pointed 
•out  in  article  434  of  the  Code  of  Criminal  Procedure  for  the  substitution  of 
indictments  or  informations;  which  provides  that  "when  an  indictment  or 
information  has  been  lost,  mislaid,  mutilated,  or  obliterated,  the  district  or 
-county  attorney  may  suggest  the  fact  to  the  court,  and  the  same  shall  be  en- 
tered upon  the  minutes  of  the  court;  and  in  such  case  another  indictment 
or  information  may  be  substituted,  upou  the  written  statement  of  the  district 
•or  county  attorney  that  it  is  substantially  the  same  as  that  which  has  been 
lost,  mislaid,  mutilated,  or  obliterated ;  or  another  indictment  maybe  presented, 
as  in  the  first  instance,  and  in  such  case  the  period  for  the  commencement  of 
the  prosecution  shall  be  dated  from  the  time  of  making  such  entry.  Perez  v. 
JState,  10  Tex.  App.  327.  Such  a  substitution  should  liave  been  made  in  this 
case  if,  upon  hearing  of  a  motion  for  that  purpose,  the  court  was  satisfied 
that  the  complaint  had  been  fraudulently  tampered  with,  and  that  thereby 
the  information  became  mutilated  because  not  supported  by  it.  As  shown 
by  the  record,  the  ruling  of  the  court  in  permitting  the  county  attorney  to 
amend  the  complaint  as  to  the  date  of  the  offense  was  manifestly  erroneous. 

Several  other  errors  are  complained  of  on  this  appeal,  one  or  more  of  which 
are  well  taken.  It  was  error  to  permit  the  witness  Bar  wise  to  testify  as  to 
the  date  and  contents  of  the  jury  scrip, — ^the  paper, — the  jury  scrip  itself 
being  in  court,  and  in  the  possession  of  the  prosecution,  and  being  the  best 
evidence  of  what  it  contained  as  to  date  of  issuance  and  other  matters  em- 
braced in  it.  ''  Whenever  an  original  document  can  be  brought  into  court, 
secondary  evidence  of  its  contents  as  a  rule  is  inadmissible."  "The  writing 
must  be  produced  whenever  it  is  necessary  to  prove  the  particular  act  which 
the  writing  embodies."  1  Whart.  Ev.  (2d  Ed.)  §  60  et  ^eq, ;  Hager  v.  State^ 
11  Tex.  App.  110;  Wyers  v.  StaU,  13  Tex.  App.  57;  Miller  v.  State,  18  Tex. 
App.  34.  The  jury  scrip  should  itself  have  been  produced  in  evidence,  or 
its  loss  or  non-production  been  accounted  for,  before  proof  of  its  contents 
was  admissible. 

But  upon  the  main  point  necessary  to  be  established  by  the  evidence  in  this 
•case,  to  warrant  a  conviction,  to-wit,  that  appellant,  at  the  time  he  purchased 
the  jury  scrip,  was  county  attorney  of  Wichita  county,  we  think  the  proof 
is  by  no  means  conclusive  or  sufficient,  and  upon  this  ground  alone,  if  none 
-other  had  been  presented,  the  conviction  would  have  been  set  aside  by  us. 

For  the  reasons  discussed  the  judgment  is  reversed,  and  the  cause  re- 
manded. 


Castls  c.  State.* 

{Court  qf  Appeals  of  TexoM.    April  16,  1887.) 

Thsbatb  and  OThbbatbnino  Lbttebs-^Indictmrnt. 

The  ofiense  defined  by  article  813  of  the  Texas  Penal  Code  it  the  "  hnowrnglymii^ 
ing  or  delivering  of  a  threatening  letter,"  etc.,  and  the  appellant  In  this  case  was 
prosecuted  under  that  article.  Held^  that  the  information  charging  that  appellant 
**  knowingly  did  threaten  to  take  the  life  of  Arizona  C.  Benton,  by  sending  her  a 
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threatening  letter/*  etc.,  it  does  not  charge  the  offense  defined  hj  the  statute  under 
which  the  prosecution  was  had,  wherefore  the  conviction  cannot  stand.  It  is  not 
knowingly  threatening,  but  knowingly  sending  or  deliyering  a  threatening  letter,, 
which  constitutes  the  offense  defined  in  said  article. 

Appeal  from  county  court.  Archer  county. 

Information  for  sending  a  threatening  letter. 

The  opinion  states  the  case.    The  penalty  assessed  was  a  fine  of  $100. 

F.  E,  Dycus^  for  appellant.     Aast  Atty.  &en.  Damd^m^  for  the  State. 

WiLLSON,  J.  This  conviction  was  obtained  under  a  complaint  and  infor- 
mation which  charge  that  defendant  '*did  knowingly,  unlawfully,  feloniously, 
and  seriously  threaten  to  take  the  life  of  Arizona  C.  Benton,  by  sending  h^ 
a  threatening  letter  through  the  United  States  mail,  in  words  and  figures  as 
follows,  to-wit,  threatening  to  kill  her,  the  said  Arizona  C.  Benton,  viz. ;"  and 
then  follows  the  letter  referred  to,  set  forth  in  hceo  verba.  It  is  apparent  from 
the  record  that  the  county  attorney  and  the  trial  court  regarded  the  prosecution 
as  brought  under  article  813  of  the  Penal  Code.  In  liis  charge  the  judge  in-^ 
structed  the  jury  with  reference  to  that  article,  and  the  penalty  denounced  by 
it,  and  there  can  be  no  doubt  from  the  record  that  the  defendant  has  been  tried 
and  convicted  under  that  article.  This  being  the  case,  we  are  of  opinion  that 
the  conviction  is  erroneous  because  the  Information  is  not  a  good  one  under 
said  article  813.  It  does  not  allege  that  the  defendant  "knowingly,"  etc., 
did  threaten,  etc.,  by  sending,  etc.  It  is  the  sending  or  delivering  of  a  threat- 
ening letter  knotoingly  that  constitutes  this  offense, — not  knowingly  threat- 
ening, A  person  might  knowingly  write  a  threatening  letter,  and  such  letter 
might  reach  the  person  to  whom  it  was  addressed,  and  yet  it  might  not  have 
been  knowingly  sent  or  deHvered  by  the  writer.  In  such  case  the  offense  de- 
nounced by  article  813  would  not  have  been  committed.  Tynea  v.  State^  17 
Tex.  App.  123;  Willson,  Grim.  Forms,  Ko.  527.  If  this  conviction  had  been 
had  under  article  809  of  the  Penal  Code,  we  would  not,  perhaps,  disturb  it, 
although  the  Information  is  not  in  strict  accordance  with  approved  precedents. 
Willson,  Crim.  Forms,  No.  625,  and  note. 

Because  the  defendant  has  been  convicted  of  an  offense  with  which  be  ia^ 
not  charged  the  judgment  is  reversed,  and  the  cause  remanded. 


Phillips  v.  State.* 

{Court  of  Appeals  of  Texas,    April  20, 1S87.) 

Iktoxicatino  Liquobs— Looal  Option— Establishment. 

Local  option  law,  when  adopted  by  the  vote  of  the  electors,  does  not  become 
operative  until  the  order  of  court  declaring  the  result  of  the  election  has  been  pub- 
lished for  four  successive  weeks,  and  the  sale  of  intoxicating  liquors  in  the  com- 
munity to  be  atfected  is  not,  prior  to  such  publication,  a  violation  ot  the  local 
option  law.  The  order  in  this  case  was  published  in  the  four  successive  issues  of 
the  newspaper  of  July  4th,  lltli,  18th,  and  25th,  and  the  trial  court  charged,  in  sub 
stance,  that  the  law  became  operative  on  the  last-named  date.  Heid  erroneous.  The 
law  contemplates  that  the  order  shall  be  published  for  four  full  consecutive  weeks, 
or  twenty-eight  days,  from  the  day  of  its  lirst  publication,  and  in  refusing  a  special 
charge  to  that  effect  the  trial  ooort  further  erred. 

Appeal  from  county  court,  Denton  county. 

This  was  a  conviction  for  a  violation  of  the  local  option  law,  and  the  penalty 
Imposed  was  a  fine  of  $200.  The  disposition  of  the  case  does  not  necessitate 
a  statement  of  the  facts  proved  on  the  trial. 

Smith  A  Battorf^  for  appellant.    Aset.  Atty.  Gen,  Davidson^  for  the  Stated 
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WiLLSOK,  J.  It  is  not  a  violation  of  the  local  option  law  to  sell  intoxicating- 
liquors  until  after  the  order  of  the  commissioners*  court  declaring  the  result  of 
the  election  adopting  said  law  has  been  published  for  four  successive  weeks  in 
the  newspaper  having  the  largest  circulation  in  the  county.  Pen.  Code,  art. 
378 ;  Be V.  St.  arts.  3284-8239.  In  this  case  the  said  order  was  published  in  four 
successive  issues  of  a  newspaper,  the  dates  of  said  issues  being  July  4, 11, 18, 
and  25, 1885.  The  trial  judge  in  effect  instructed  the  jury  that  the  publica- 
tion of  said  order  was  completed  July  25, 1885,  the  date  of  the  last  issue  of 
the  newspaper  in  which  it  was  inserted,  and  that  the  law  tpok  effect  and  be- 
came operative  on  that  day.    This  was  error. 

The  law  contemplates  the  publication  of  such  order  for  four  successive 
'^eeks,  or  twenty-eight  days,  dating  from  the  day  of  its  first  publication. 
Such  has  been  the  construction  placed  upon  analogous  statutes,  and  such  is, 
we  think,  the  plain  intention  of  this  statute.  Hill  v.  Faison,  27  Tex.  428; 
Stephenson  v.  HaHroad  Co.,  42  Tex.  162.  The  local  option  hiw  did  not, 
therefore,  become  operative  in  Denton  county  until  August  2, 1885.  Not 
only  was  this  erroneous  charge  of  the  court  excepted  to  by  defendant,  but  he 
requested  a  special  instruction  presenting  the  law  upon  the  subject  correctly, 
which  was  refused  by  the  court,  and  to  which  action  of  the  court  the  defend* 
ant  also  excepted. 

Because  of  these  errors  the  judgment  is  reversed,  and  the  cause  is  remanded. 


JBx  parte  Sxtblbtt.^ 
(C&urt  qf  Appeals  nf  Texas.    April  28, 18S7.) 

1.  iMTOXIGATIirG  LlQUOBR—LOCAL  OpnOK— BLBCnON. 

The  statute  requiring  the  order  for  election  under  the  local  option  law  to  be  Is- 
sued at  the  term  of  court  succeeding  the  filing  of  the  petition  therefor  is  mandatoiv, 
and  an  election  held  under  an  order  issued  at  any  other  term  of  court  is  absolutely 
void. 
jL  Bams. 

Under  the  local  option  law  as  it  existed  in  Noyember,  1876,  an  election  under  its 
proviaious  ooold  be  ordered  at  a  special  session  of  the  commissioners'  court,  if  such 
was  the  first  session  after  the  filing  of  the  petition. 

Appeal  from  county  court,  Rockwall  county. 

Appellant  was  held  under  a  capias  charging  him  with  a  violation  of  the 
local  option  law.  He  sought  his  release  by  writ  of  habeas  eorpua^  but,  being 
remanded  to  custody,  prosecuted  this  appeal.  The  opinion  sufficiently  dis- 
closes the  case. 

B.  W.  Terhune  and  W.  C.  Jones,  for  relator.  Asst.  Atty.  Qen.  Davidson 
and  J.  Cox,  for  the  State. 

Hurt,  J.  A  petition  for  election  on  local  option  was  filed  with  the  county 
«lerk  of  Rockwall  county  on  November  7,  1876.  On  the  same  day,  but  at  an 
hour  subsequent  to  the  filing  of  the  petition,  the  commissioners'  court  con- 
vened in  called  session,  and  ordered  the  election.  The  election,  appellant's 
counsel  insists,  was  void  because  ordered  at  a  called  or  special  session  of  the 
court.  To  this  it  is  answered  that  the  then  existing  law  provided  that  the 
court,  at  its  first  session  after  the  filing  of  the  petition,  should  order  the  elec- 
tion, and  we  think  the  court,  whether  at  a  called  or  regular  session,  had  au- 
thority to  make  the  order.  This  order  designated  December  26th  thereafter 
as  the  date  for  holding  the  election.  No  election  was  held  under  this  order, 
but  the  commissioners*  court,  at  a  called  session  held  on  December  7th,  acting 
upon  the  petition  theretofore  filed,  ordered  an  election  to  be  held  January  6, 
m77.    The  election  so  ordered  was  held,  resulting  in  favor  of  local  option.' 

■Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the^exas  court  of 
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Appellant,  through  his  counsel,  presents  these  propositions:  (1)  That  the 
'Statute  makes  it  the  duty  of  the  court  to  order  the  election  at  its  first  session 
after  the  filing  of  the  petition.  The  correctness  of  this  is  beyond  question. 
Section  2,  c.  23,  Acts  1876,  p.  26.  (2)  That,  if  not  ordered  at  the  first  ses- 
sion after  the  petition  is  filed,  the  election  is  Toid.  This  is  equally  true. 
StalliDorth  V.  State,  18  Tex.  App.  878.  (3)  "If  it  means  regular  session, 
the  election  is  void,  because  ordered  at  a  called  session.  If  it  means  called 
session,  there  was  a  session  on  Kovember  28,  1876>  after  the  petition  was 
filed,  and  the  election  was  ordered  at  the  second  session." 

Having  decided  that  the  court,  as  the  law  then  stood,  had  authority  to  or- 
der the  election  at  a  called  or  special  session,  and  that  the  order  must  be  made 
at  its  first  session  after  petition  is  filed,  the  only  and  decisive  question  remain- 
ing is  whether  the  petition  was  filed  in  time  to  constitute  the  sesbion  of  No- 
vember 28,  1876,  the  first  session  after  the  filing  of  the  petition.  This  pre- 
cise question  was  presented  in  LiparVs  Case,  19  Tex.  App.  433.  Lipuri's 
counsel  insisted  that  the  election  was  void  because  the  petition  was  filed  on 
the  first  day  of  the  term  at  which  the  election  was  ordered.  This  court  held 
that  notwithstanding  this,  since  the  petition  was  filed  before  the  session  was 
-opened,  the  fllbig  was  in  time  to  constitute  that  session  the  first  session  after 
petition  filed,  and  hence  that  the  statute  was  complied  with  in  so  far  as  this 
matter  was  concerned. 

The  law  requiring  the  election  to  be  ordered  at  the  first  session  after  the 
petition  is  filed,  the  question  arises,  is  this  provision  of  the  statute  directory 
merely,  or  is  it  mandatory?  The  language  of  the  act  is,  it  ahaXl  be  the  duty 
-of  the  court,  at  its  first  session  after  the  fiing  of  such  petition  with  the  clerk 
thereof,  to  order  an  election  to  be  held  at  the  regular  voting  place  or  places, 
within  the  proposed  limits,  upon  a  day  not  exceeding  30  days  nor  less  than  15 
•  days  from  the  date  of  said  order,  and  said  order  shall  express  the  object  of 
^aid  election.    Act  June  24,  1876. 

It  is  seen  that  the  legislature  declares  it  ihaU  be  the  duty  of  the  court  to 
<order  the  election  at  its  first  session  after  petition  filed,  and  that  the  day 
designated  for  holding  tlie  election  shall  not  exceed  30  days,  and  shall  not  be 
•less  than  15  days  from  the  date  of  the  order.  Now,  if  the  provision  requir- 
ing the  election  to  be  ordered  at  the  first  session  after  petition  filed  is  to  be 
-construed  to  be  directory,  the  purpose  of  the  provision  requiring  that  the  elec- 
tion shall  be  upon  a  day  not  exceeding  30  nor  less  than  15  days  from  the  date 
-el  the  order  might  be  rendered,  to  a  great  extent,  nugatory;  for,  if  the  court 
may  continue  or  postpone  the  making  of  the  order  from  one  term  to  another, 
it  may  do  so  for  months  or  years;  so  that  the  power  to  thus  postpone  miglit 
-be  the  means,  in  the  hands  of  an  unscrupulous  court,  of  defeating  the  popu- 
lar wiil,  by  deferring  the  issuance  of  the  election  order  to  a  time  when  the  ex- 
isting condition  of  public  sentiment  with  regard  to  the  matter  to  be  voted 
upon  appeared  to  indicate  a  result  favorable  to  the  views  entertained  by  the 
-court. 

The  law  clothes  the  acts  of  public  officers  with  every  presumption  of  verity 
■and  fairness.  This  presumption,  however,  is  in  no  wise  disturbed  by  hold- 
ing, as  we  do,  that  the  act  under  which  this  election  was  authorized  did  not 
^^ntemplate  that  the  power  to  defeat  the  popular  will^  or  to  postpone  to  an 
-indefinite  future  its  expression,  should  be  deposited  with  the  court  to  which 
was  confided  the  ordering  of  the  means  through  which  it  was  to  be  rendered 
'  operative.  The  provision  requiring  the  election  to  be  ordered  at  the  first  ses- 
sion of  the  court  after  the  filing  of  the  petition  therefor,  we  consequently  hold 
-to  be  mandatory,  from  which  it  follows  that  an  election  held  under  an  or- 
der issued  upon  the  same  petition  at  a  subsequent  term  of  the  court  is  void. 

The  record  does  not  support  the  proposition  that  the  relator  procured  or 
•connived  at  his  arrest.  Other  persons  having  an  interest  in  testing  the  legal- 
ity of  local  option  in  the  county  may  have  Instituted  the  prosecution;  but 
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this  does  not  affect  the  relator's  right,  unless  a  party  in  some  way,  to  his- 
remedy  by  habeas  corpus,  i 

The  judgment  is  accordingly  reversed,  and  it  is  ordered  that  the  relator  be- 
discharged  from  custody. 

Wade  alias  Banks  v.  State.* 

[Oouti  of  Appeah  of  Texcu,    April  23, 1887.) 

1.  Homicide— MnBDBB—lKDicTMKifT. 

Indictment  for  murder,  if  it  alleges  the  name  of  the  person  killed,  need  not  all^e 
that  he  was  a  "reasonable  creature  in  beinp;,"  which  fact  is  a  matter  of  proofs  and 
not  pleading.  That  the  alleged  name  of  the  deceased  is  an  unprecedented  one  is 
immaterial. 

2.  Appeal— Pmbsumption. 

Charge  of  tiie  court,  in  the  absence  of  a  statement  of  facta,  can  be  considered  on^ 
appeal  only  with  reference  to  fundamental  errors.  If  it  conforms  to  the  indict- 
ment, it  must  be  presumed  that  it  responded  to  the  evidence. 

Appeal  from  district  court.  Walker  county. 

The  death  penality  was  assessed  against  the  appeUant  upon  his  conviction^ 
in  the  lii-st  degree  for  the  murder  of  *' Smutty,  My  Darling,''  in  Walker  oountj% 
Texas,  on  the  fifteenth  day  of  November,  1886.  The  transcript  brings  up  no 
statement  of  facts. 

IV.  A.  Leigh  and  Benton  Randolpht  for  appellant.  AasU  Atty.  Oen.  Da^ 
vidson^  for  the  State. 

WiLLSON,  J.  It  was  not  error  to  overrule  the  exception  to  the  indictment, 
and  the  motion  in  arrest  of  judgment,  both  based  upon  the  supposed  in- 
Bufiiuiency  of  the  indictment,  in  that  "it  does  not  appear  from  the  face  of  the 
indictment  whether  the  defendant  killed  a  man  or  a  beast  or  some  inanimate 
object."  It  is  alleged  in  the  indictment  that  the  defendant  killed  "Smutty, 
My  Darling."  It  has  been  repeatedly  held  by  this  court  that  in  an  indict- 
ment for  murder  it  is  sufficient  to  allege  the  name  of  the  deceased,  witiiout 
further  alleging  that  said  deceased  was  a  "reasonable  creature  in  being.'' 
Jiean  v.  State^  17  Tex.  App.  60,  and  cases  cited.  Whether  or  not  the  deceased 
Wcis  a  "reasonable  creature  in  being,"  and  therefore  the  subject  of  unlawful 
homicide,  is  a  question  not  of  pleading,  but  of  proof.  If  the  name  of  the  de- 
ceased, as  alleged  in  the  indictment,  was  the  name  of  a  human  being,  and  it 
was  this  identical  human  being  that  was  killed,  it  can  make  no  difference  that 
the  name  is  an  unusual  one, — a  name  perhaps  never  before  applied  to  a  per- 
son. The  singularity  of  the  name  would  serve  the  more  certainly  to  identify 
the  deceased.  In  all  respects  the  indictment  is  in  accordance  with  long-ap- 
proved precedents,  and  is  sufficient 

Several  objections  to  the  charge  of  the  court  are  presented  in  a  motion  for 
a  new  trial,  in  an  assignment  of  errors,  and  in  the  brief  of  counsel  for  de- 
fendant. As  there  is  no  statement  of  facts  in  the  record,  we  can  only  con- 
sider the  charge  with  reference  to  fundamental  errors, — such  errors  as  would,, 
under  any  state  of  facts,  be  fatal  to  the  conviction.  We  find  no  such  error 
in  the  charge  before  us.  It  conforms  to  the  indi(;tment,  and  we  must  pre- 
sume that  it  conformed  to,  and  was  warranted  by,  the  evidence.  It  was  not 
excepted  to  at  the  time  of  the  trial,  nor  were  any  additional  instructions  re- 
quested. While  in  some  of  the  respects  complained  of  the  charge  may  not  be 
critically  correct,  these  are  no  such  errors  as  can  be  considered  fatal  to  the 
conviction  in  the  absence  of  a  statement  of  facts. 

There  is  no  such  error  shown  by  the  record  as  would  authorize  the  convio- 
tion  to  be  set  aside,  and  the  judgment  is  affirmed. 

1  Reported  by  MesarB.  JaokBon  A  Jackson,  official  reporters  of  the  JS^zas  court  vf 
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BossoN  9.  Stehr.^ 
{Court  o/ApDeaJt  of  Texas,    April  16,  1887.) 

1.  Pardon— Revocatiow. 

The  delivery  and  acceptance  of  a  pardon  are  complete  when  the  fcrantor  has 
parted  with  his  entire  control  or  dominion  over  the  instrnment*  with  the  intention 
that  it  shall  pass  to  the  grantee*  and  the  latter  assents  to  it  either  by  himself  or 
agent.  In  this  case,  the  agent  having  accepted  the  pardon  on  behalfof  the  gran  tee, 
the  pardon  took  effect  immediately  upon  its  delivery. 

2.  Same. 

Tlie  pardoning  power  cannot  revoke  a  pardon  once  delivered,  and  accepted  by 
the  grantee  or  agent. 

3.  SAm— Gabb  Stated. 

The  pardon  in  this  case  was  issued  and  delivered  to  th^  grantee's  agent  on  August 
25,  1886.  On  August  30th,  it  was  filed  with  the  superintendent  at  the  penitentiary 
in  which  grantee  was  confined.  On  the  same  day,  but  before  the  pardon  was  en- 
tered on  the  books  of  the  penitentiary,  or  delivered  to  the  grantee,  the  superin- 
tendent received  a  telegram  from  the  governor  to  hold  the  said  pardon  for  further 
orders.  By  subsequent  tel^^am  the  governor  notified  the  superintendent  that  the 
pardon  had  been  revoked,  and  ordered  its  return.  It  was  returned  to  the  governor, 
who  indorsed  upon  it  instructions  to  the  secretary  of  state  to  issue  an  order  revok- 
ing the  same,  as  it  was  granted  upon  misinformation.  Thereafter  proceedings  by 
h<&ea8  corpus  were  instituted  in  the  district  court  of  Travis  county ;  and,  to  support 
his  application  for  release  under  the  pardon,  the  appellant  produced  in  evidence 
the  charter  of  pardon  bearing  the  said  indorsement.  Hefd^  (1)  a  pardon  procured 
by  fraud  upon  the  pardoning  X)«wer,  whether  by  suppression  of  truth,  or  suggestion 
of  falsehood,  or  by  other  impasition,  is  absolutelv  void  ;  (2)  havingreliedupon  the 
pardon  with  its  indorsement,  the  appellant  established  against  himself  prima  facie 
the  procurement  of  the  pardon  by  rraud,  and  assumed  the  onus  of  provingno  fraud, 
iailine  to  do  which,  or  to  controvert  the  ^rima  facie  case  establisned  by  himself, 
the  ttial  court  did  not  err  in  remanding  him  to  the  custody  of  the  penitentiary. 

Appeal  from  district  court,  Travis  county. 
The  case  fully  disclosed  in  the  opinion  of  the  court. 

J.  D,  MeMdhan  and  Makemson  &  Pricey  for  appellant.  Asst.  Atty.  Gen, 
Davidaon,  for  the  State. 

WiLLSON,  J.  At  the  July  term,  1885,  of  the  district  court  of  Williamson 
county,  the  appellant  was  convicted  of  theft  of  hoi-sesin  seven  different  prose- 
cutions, the  penalties  aggregating  45  years  confinement  in  the  penitentiary, 
and  he  was  duly  sentenced,  and  was  placed  in  the  penitentiary  to  undergo  said 
punishment.  On  August  25,  1886,  the  governor  of  the  state,  upon  applica- 
tion made  to  him  therefor,  granted  and  issued  a  full  pardon  for  appellant,  em- 
bracing each  and  all  of  said  offenses.  This  pardon  was  delivered  by  the  gov- 
ernor, on  the  day  of  its  issuance,  to  the  agent  and  attorney  of  appellant,  who 
had  applied  to  the  governor  for  it.  On  the  thirtieth  day  of  August,  1886,  it 
was  delivered  to  a  clerk  in  the  office  of  the  superintendent  of  the  penitentiary 
at  Huntsville,  the  place  of  appellant's  confinement.  On  the  same  day,  and  be- 
fore the  pardon  had  been  actually  delivered  to  appellant,  and  before  any  entry 
had  been  made  of  the  same  in  the  prison  records,  the  superintendent  received 
a  telegram  from  the  governor  to  hold  said  pardon  until  further  orders,  and 
thereafter,  on  the  same  day,  the  governor,  by  telegram,  notified  said  superin- 
tendent that  said  pardon  had  been  revoked,  and  ordered  him  to  return  the 
same  to  the  executive  office;  and  it  was  so  returned,  and  the  superintendent 
refused  to  discharge  appellant  from  confinement.  On  February  18, 1887,  ap- 
pellant applied  to  Hon.  A.  8.  Walker,  judge  of  the  Twenty-sixth  judicial 
district,  for  the  writ  of  habeas  corpus,  setting  forth  the  facts  of  the  Issuance 
of  said  pardon,  and  of  the  refusal  of  the  supenntendent  to  discharge  him  by 
virtue  thereof,  and  claiming  that  he  is  being  illegally  restrained  of  his  liberty. 

'Beported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of 
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The  writ  was  granted,  and,  upon  a  hearing  thereof,  appellant  was  remanded 
to  the  custody  of  the  superintendent,  and  from  that  judgment  he  proeecuteB 
this  appeal 

Delivery  and  acceptance  of  a  pardon  are  essential  to  render  it  effectual. 
The  same  rules  which  govern  the  delivery  and  acceptance  of  deeds  govern  in 
the  case  of  a  pardon.  Delivery  and  acceptance  are  complete  when  the  grantor 
has  parted  with  his  entire  control  or  dominion  over  the  instrument,  with  the 
intention  that  it  shall  pass  to  the  grantee,  and  the  latter  assents  to  it,  either 
by  himself  or  by  agent.  Hunnicutt  v.  State,  18  Tex.  App.  498;  6  Crim.  Law 
Mag.  478;  3  Washb.  Beal  Prop.  (5th  £d.)  p.  316,  §  38,  and  note.  In  the  case 
before  us  the  pardon  was  delivered  by  the  governor  to  appellant's  agent,  and 
became  at  once  effectual.  It  results,  therefore,  that,  if  the  pardon  is  not  other- 
wise invalid,  appellant  is  entitled,  by  virtue  thereof,  to  be  discharged  from  im- 
prisonment. 

It  is  claimed  by  the  assistant  attorney  general  that  the  pardon  was  revoked 
by  the  governor,  and  thereby  rendered  of  no  effect.  It  is  well  settled  that, 
after  a  pardon  has  been  delivered  and  accepted,  it  cannot  be  revoked  by  the 
authority  which  granted  it.  1  Bish.  Grim.  I^w,  §  907;  6  Crim.  Law  Mag. 
480,  and  authorities  cited.  We  must  hold,  therefore,  that,  under  the  facts  of 
this  case,  the  revocation  of  the  pardon  by  the  governor  was  without  authority, 
and  void. 

But  it  is  further  contended  by  the  state  that  the  pardon  is  invalid  and 
void  because  it  was  obtained  by  fraud,  or  granted  by  mistake,  and  that  the 
record  shows  that  such  was  the  case.  It  is  unquestionably  true  that  a  par- 
don procured  by  fraud  upon  the  pardoning  power  is  void.  Any  suppression 
of  truth,  or  suggestion  of  falsehood,  in  obtaining  a  pardon,  will  vitiate  it.  I 
Bish.  Crim  Law,  §§  905,  906;  6  Crim.  Law  Mag.  473,  474.  And  from  the 
pardon  itself  it  may  be  inferred  that  the  pardoning  power  has  been  imposed 
upon.    8tate  v.  Leak,  5  Ind.  359;  State  y.McIntire,  1  Jones,  (N.  C.)  1. 

In  this  case  the  appellant  claims  the  right  to  be  discharged  from  imprison- 
ment by  virtue  of  a  pardon  which  he  produces  before  the  court,  and  which  he 
contends  is  in  all  respects  a  valid  pardon.  Upon  that  pardon  is  the  following 
indorsement  made  by  the  governor  who  granted  it:  *' Issue  an  order  cancel- 
ing this  as  having  been  issued  on  misinformation."  This  order  was  to  the 
secretary  of  state,  with  whom  the  pardon,  with  said  indorsement  upon  it,  wi» 
deposited  by  the  governor.  This  being  all  that  is  shown  by  the  record  bear- 
ing upon  the  question  of  fraud,  is  it  sufficient  to  invalidate  the  pardon  ?  We 
are  of  opinion  that  it  is.  Appellant  relies  upon  the  pardon ;  claims  to  be  dis- 
charged by  virtue  of  it;  presents  the  issue  that  it  is  a  valid  pardon;  as  such 
produces  it  in  court,  bearing  upon  it  the  indorsement  above  noted.  He  does 
not  controvert  the  truth  of  that  indorsement.  He  virtually  admits  that  the 
pardon  was  issued  on  misinformation.  He  has  in  fact  proved  that  it  was  so 
issued  by  the  production  of  the  pardon  itself.  It  being  proved,  and  not  con- 
troverted, that  the  pardon  had  been  issued  on  misinformation,  it  was  prima 
fajoU  procured  by  fraud,  and  was  void.  If,  in  fact,  no  fraud  was  practiced 
upon  the  governor  in  obtaining  it,  it  devolved  upon  appellant  to  explain  and 
rebut  the^7*{ma  fajcie  proof  of  such  fraud  made  by  said  indorsement.  This 
he  did  not  do,  nor  attempt  to  do. 

We  are  of  opinion  that  the  facts  do  not  show  that  appellant  is  illegally  re- 
strained of  his  liberty,  and  the  judgment  appealed  from  is  affirmed. 
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BosENBTTRO  and  otheis  9.  Wbekbs,  Tax  Collector. 
{Supreme  Court  of  Tezas.    March  26,  1887.) 

1.  Taxation— National  Banks— Kealty. 

Under  Rev.  St.  Tex.  1879,  the  real  estate  of  national  banks  is  not  subject  to  taxa- 
tion. 

2.  Sams— National  Bank  Shares— Taxation  of. 

A  bill  in  equity  cannot  be  maintained  by  a  shareholder  in  a  national  bank  to  en- 
join the  collection  of  a  tax  assessed,  in  accordance  with  the  provisions  of  a  state 
statute,  upon  national  bank  shares,  on  the  ground  that  the  tax  is  at  a  greater  rate 
than  upon  other  moneyed  capital,  contrary  to  the  act  of  congress,  where  it  ap- 
pears tliat  the  statute  provides  that  the  shares  shall  be  assessed  according  to  their 
actual  value ;  and  in  arriving  at  that  value  the  liabilities  of  the  bank  are  deducted 
from  its  credits,  and  the  shareholders  thus  given  the  benefit  of  the  reduction,  the 
value  of  the  shares  beinp  decreased  to  an  extent  proportionate  to  ihe  debts  and  lia- 
bilities of  the  banking  institution ;  and,  if  the  claim  of  the  plaintiff  in  such  bill 
is  that  his  individual  debts  should  be  taken  from  the  value  of  the  shares  held  by 
him,  he  should  show  that  he  owes  such  debts ;  otherwise  the  law  is  valid  as  to  him. 

3.  Same— AasnsMBNT  of  Illeoal  Tax— Remedy  of  Pbopsbty  Holder. 

Where  an  ofiQcer  transcends  the  bounds  of  his  duty,  and  assesses  an  illegal  tax 
against  a  person,  such  person  is  not  freed  from  taxation  upon  other  property ;  and, 
if  he  is  entitled  to  a  reduction  upon  other  taxes  by  reason  of  such  unlawful  assess- 
ment, it  is  his  dutjr  to  demand  the  reduction,  and  pay  the  tax  legally  due,  be- 
fore coming  into  a  court  of  equity  to  enjoin  the  collection  of  an  entire  tax,  part  of 
which  it  is  nis  duty  to  pay. 

Appeal  from  Gkilveston  county. 
Trezevant  <fe  Franklin^  for  appellants. 

WiLi«iE,  C.  J .  The  appellants  sued  out  an  injunction  restraining  the  appel- 
lee, as  tax  collector  of  Galveston  county,  from  selling  certain  of  their  real  es- 
tate in  satisfaction  of  taxes  claimed  to  be  due  to  the  state  of  Texas,  and  to 
the  county  of  Qalveston,  upon  their  shares  of  stock  in  the  First  National  Bank 
of  Galveston.  Upon  final  hearing,  the  court  below  dissolved  the  injunction, 
and  dismissed  the  bill;  and,  further,  mpon  a  plea  in  reconvention  of  the  ap- 
pellee, containing  a  prayer  to  that  effect,  adjudged  that  the  appellee  in  his  of- 
ficial capacity  of  tax  collector,  and  for  the  benefit  of  the  said  state  and  county, 
recover  the  amount  of  taxes  due  thereon  respectively  from  each  of  the  de- 
fendants, the  collection  of  which  this  suit  was  brought  to  restrain,  together 
with  interest  and  costs  of  suit.  From  that  judgment  this  appeal  was  taken. 
The  appellants  insist  that  the  tax  levied  upon  their  shares  in  said  national 
bank  is  illegal,  and  in  support  of  their  objection  to  the  tax  present  the  follow- 
ing issues:  (1)  The  state  of  Texas  has  not  prescribed  any  system  for  the  as- 
sessment of  shares  of  stock  in  national  banking  associations,  as  by  the  acts  of 
congress  it  is  required  to  do  as  a  condition  pr^edent  to  the  right  of  the  state 
to  tax  said  shares,  and  the  system  of  assessment  in  force  in  this  state  is  not 
in  conformity  with  the  conditions  imposed  by  the  acts  of  congress.  (2)  No 
valid  assessment  against  plaintiffs,  upon  the  shares  of  stock  owned  by  them, 
has  been  made  by  the  assessor  of  Galveston  county.  (3)  Plaintiffs^  shares  of 
stock  are,  under  the  laws  of  this  state,  taxed  at  a  greater  rate  than  is  other 
moneyed  capital  in  the  hands  of  individual  citizens  of  this  state,  and  that  the 
taxes  sought  to  be  collected  of  appellants  are  levied  and  assessed  in  violation 
of  the  act  of  congress,  by  which  the  state  is  permitted  to  tax  such  shares. 

Under  the  first  of  these  issues  they  make  these  propositions:  Fintt,  No 
provision  is  made  by  the  tax  law  of  this  state,  as  required  by  the  act  of  con- 
gress to  be  made,  for  deducting,  in  the  process  of  assessment,  the  value  of  real 
estate  and  other  taxable  property  of  nationid  banks  from  the  aggregate  value  of 
the  shares  of  stock  in  such  associations.  Second.  No  provision  is  made  by 
the  tax  law  of  this  state,  as  is  required  by  the  act  of  congress  to  be  made,  for 
taxing  in  the  city  or  county  where  the  bank  is  located,  and  not  elsewhere,  the 
shares  of  stock  owned  by  non-residents  of  this  state.    Third.  There  is  no  dec- 
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laration  in  the  tax  laws  of  this  state,  as  is  reqaired  by  the  act  of  congress  to 
be  made,  that  the  state  tax  upon  national  bank  shares  shall  not  be  at  a  greater 
rate  than  upon  other  moneyed  capital  in  the  hands  of  individual  citizens  of  this 
state. 

It  is  a  sufficient  answer  to  all  these  propositions  to  say  that  the  act  of  con- 
gress does  not  require  that  the  restrictions  set  forth  in  the  act  should  be  em- 
bodied in  the  state  law  of  taxation.  It  is  sufficient  that,  upon  a  fair  construc- 
tion of  the  statute  law,  none  of  the  provisions  of  the  act  of  congress  are  vio- 
lated. This  was  held  in  the  case  of  Harrison  v.  Vines,  46  Tex.  22,  under  the 
act  of  1864,  and  there  is  nothing  in  the  act  of  1868  which  requires  that  it 
shall  receive  a  different  interpretation.  Whether  a  proper  construction  of  the 
acts  of  our  legislature  shows  that  they  tax  shares  in  national  banks  at  a 
greater  rate  than  other  moneyed  capital  in  the  hands  of  individual  citizens  is 
the  principal  question  in  this  case.  We  do  not  regard  the  points  made  as  to 
the  deduction  of  the  value  of  the  bank's  real  estate  from  the  tax  value  of  its 
shares  as  amounting  to  anything.  Our  statutes  do  not  contemplate  that  real 
estate  belonging  to  banks  shall  be  taxed  at  all.  All  the  provisions  of  these 
statutes  which  levy  a  tax  upon  any  property  whatever,  except  shares  in  na- 
tional banks,  are  wholly  inapplicable  to  these  institutions.  They  apply  only 
to  other  corporations  and  individuals.  To  hold  them  applicable  to  national 
banks  would  make  the  statutes  violate,  not  only  the  act  of  congress,  but  our 
state  constitution;  for  it  would  subject  national  shares  to  double  taxation. 
Such  a  construction  would  be  in  plain  conflict  with  the  whole  spirit  and  in- 
tent of  the  law,  if  not  of  its  letter;  and  it  is  against  all  rules  of  construction 
to  so  interpret  a  law  as  to  make  it  unconstitutional  or  otherwise  void,  wJien 
no  such  interpretation  is  demanded  by  its  language.  8t.  Louis  Nat.  Bank 
V.  Papin,  4  Dill.  G.  C.  29;  Commissioners  v.  Bank,  23  Minn.  280. 

We  hold,  then,  that,  under  our  Revised  Statutes  of  1879,  the  real  estate  of 
national  banks  could  not  be  taxed,  and  any  attempt  of  an  assessor  so  to  do 
was  unauthorized.  But  because  an  officer  transcends  the  bounds  of  his  duty, 
and  assesses  an  illegal  tax  against  a  person,  such  a  person  is  not  freed  from 
taxation  upon  other  property.  And,  even  if  he  be  entitled  to  a  reduction 
upon  other  taxes  by  reason  of  such  unlawful  assessment,  it  is  his  duty  to  de- 
mand the  reduction  and  pay  the  tax  legally  due  from  him  before  coming 
into  a  court  of  equity  to  enjoin  the  collection  of  an  entire  tax,  a  part  of  which 
it  is  his  duty  to  pay.  National  Bank  v.  Kimbaih  103  U.S.  732;  PelUm  v. 
BanK  101  U.  S.  143.  So  far  from  the  appellants  having  done  so  in  the  present 
case,  they  have  neither  paid  nor  offered  to  pay  anything  upon  the  tax  im- 
posed upon  their  bank  shares;  and  the  record  does  not  show  that  the  bank 
has  even  paid  the  tax  assessed  against  its  real  estate.  Nor  do  we  think  that 
national  bank  shares  are  assessed  at  a  greater  rate  than  other  moneyed  capital 
in  the  hands  of  individual  citizens.  In  the  assessment  of  state  bEmks,  bro- 
kers, etc.,  deductions  are  allowed  for  deposits  made  with  them  and  debts  due 
by  them.  But  the  same  privilege  is  in  effect  allowed  to  shareholders  in  na- 
tional banks.  The  value  of  a  bank  share  depends  upon  the  value  of  its  fran- 
chise, capital,  and  property  of  all  kinds,  less  the  amount  of  its  debts.  All 
such  property  in  the  hands  of  individuals  and  corporations,  other  than  na- 
tional banks,  is  taxed  under  our  Revised  Statutes.  We  tax  bank  shares  ac- 
cording to  their  actual  value.  In  arriving  at  that  value,  we  must  necessarily 
deduct  liabilities  from  credits,  and  in  this  way  the  shareholder  obtains  the 
benefit  of  the  reduction.  The  value  of  his  shares  is  decreased  to  an  extent 
proportionate  to  the  debts  and  liabilities  of  the  banking  institution.  Not  to 
allow  to  banks  and  individuals  a  deduction  for  the  property  of  others  held 
by  them,  such  as  depositors,  and  to  tax  these  against  the  owner  of  the  depos- 
its, would  be  to  impose  a  double  tax  upon  the  same  property.  If  the  plaim  of 
the  appellants  is  that  their  individual  debts  should  be  taken  from  the  value 
of  their  shares,  then  it  should  be  made  to  appear  that  they  owed  such  debts. 
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or  else  the  law  is  valid  as  to  them.  This  was  in  effect  held  in  the  ease  of 
Supervisar0  v.  Stanley,  105  U.  S.  315,  where  it  is  said:  "  When  the  shareholder 
has  no  debts  to  deduct,  the  law  provides  a  mode  of  assessment  for  him  wtiich 
is  not  in  conflict  with  the  act  of  congress,  and  the  law  in  that  case  can  be  held 
valid."  For  aught  that  appears,  these  appellants  owed  no  debts;  and  if  thej 
did,  they  may  have  been  already  deducted  from  debts  which  were  due  to  them 
in  making  a  general  assessment  of  their  property.  Pdton  v.  National  Bank, 
101  U.  S.  143. 

An  individual  has  no  right,  under  our  laws,  to  have  his  debts  deducted  from 
the  assessment  made  against  his  property  generally,  but  only  from  the  indebt- 
edness due  him.  A  bank  share  is  not  a  debt  due  its  owner;  and,  if  these  ap* 
pellants  had  debts  due  themselves  and  also  owed  debts,  these  latter  should 
have  been  deducted  from  their  credits,  and  not  from  their  shares.  As  the  asr 
sessor  was  presumptively  informed  as  to  the  credits,  we  must  further  pre- 
sume that  he  took  from  their  assessment  made  against  them  the  whole  amount 
of  their  indebtedness.  That  the  legal-^tender  notes  and  United  States  bonds 
belonging  to  corporations  or  individuals  are  not  taxed  by  our  laws  is  not  their 
fault,  but  is  due  to  the  positive  requirements  of  the  acts  of  congress. 

In  the  case  of  People  v.  CommUsionera,  4  Wall.  244,  assessments  against 
insurance  companies  and  individuals  were  subject  to  a  deduction  on  account 
of  investments  in  securities  of  the  United  States,  which  deduction  was  not 
made  as  to  assessments  against  shares  in  national  banks.  The  law  was  sus- 
tained by  the  supreme  court  of  the  United  States,  and  the  decision  is  cited  with 
approval  in  People  v.  Weavei\  100  U.  S.  546.  We  think  this  case  decisive  of 
the  question.  The  exceptions  allowed  by  our  laws  are  very  few,  and  such  as 
are  called  for  by  an  enlightened  public  policy.  It  has  been  held  by  the  United 
States  supreme  court  that  the  allowance  of  such  exemption  does  not  show  an 
unfriendly  discrimination  against  national  banks  by  the  taxing  power.  Case 
of  Boyer  v.  Boyer,  113  U.  8.  689,  5  Sup.  Ct.  Rep.  706,  has  no  application  to 
our  laws,  as  then  the  exemption  was  of  a  large  portion  of  the  moneyed  capital 
of  the  state,  while  our  laws  reach  every  article  of  the  kind,  with  trifling  ex- 
ceptions, which  the  state  is  allowed  to  tax. 

That  some  corporations  escaped  taxation  for  a  large  part  of  their  property, 
by  reason  of  having  on  band  legal-tender  notes,  cannot  afliect  this  case.  This 
does  not  occur  by  any  fault  of  the  law,  or  of  its  officers ;  but  under  any  system 
of  laws  it  will  frequently  happen  that  persons  or  corporations  will  escape  tax- 
ation by  various  shifts  and  devices;  but  this  does  not  vitiate  the  system,  or 
relieve  property  subject  to  taxation  when  listed  against  its  owner.  There 
was  not  shown  in  this  case  any  systematic  or  intentional  violation  on  the 
part  of  the  state  or  its  officers  of  the  laws  of  congress  in  the  valuation  of 
moneyed  capital.  Some  of  them  even  allowed  shareholders  in  national  banks 
to  deduct  the  value  of  their  bank^s  real  estate  from  the  value  of  their  shares; 
others  did  not,  but  it  was  not  demanded  of  them.  These  officers  could  not 
have  assessed  legal-tender  notes  under  any  circumstances;  and  it  was  not 
shown  that  the  millions  of  capital  invested  in  state  corporations  was  not  as- 
sessed and  taxed,  and  we  are  certainly  not  to  presume  that  they  escaped  taxa- 
tion, when  there  was  nothing  in  our  laws  to  justify  it.  We  think  that  our 
laws,  having  assessed  the  same  percentage  of  taxation  against  every  descrip- 
tion of  property,  excepting  a  few  articles  exempted  from  public  policy,  and 
having  provided  means  for  a  just  and  fair  assessment  of  all  moneyed  capital, 
so  as  to  obtain  as  near  as  possible  an  equal  rate  of  taxation  upon  all,  have  com- 
plied, as  far  as  possible,  with  the  true  intent  of  the  act  of  congress,  and  its 
taxation  of  the  shares  of  national  banks  is  not  invalid. 

Exact  uniformity  of  taxation  is  almost  unattainable.  Shares  of  national 
bank  stock  could  not  be  put  upon  an  exact  level  with  that  of  other  institutions 
without  taxing  the  shares  in  these  as  well  as  those  of  the  national  banks.  But 
it  is  clear  tlmt  congress  did  not  intend  that  it  should  be  done,  or  it  would  not 
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have  stricken  out  the  restriction  which  was  in  the  law  of  1864,  and  not  in 
the  law  of  1868.  States  can  now  tax  the  capital  and  property  of  other  corpo- 
rations, while  thej,  at  the  sanre  time,  tax  shares  in  national  banks,  and  our  laws 
produce  as  much  uniformity  as  can  possibly  be  attained  consistently  with  the 
paramount  law  of  the  United  States.  There  is  nothing  in  our  laws  requiring 
shares  in  national  banks  to  be  taxed  elsewhere  than  in  the  place  where  they 
are  located;  and,  ifthere  were,  then  appellants  are  not  affected  by  the  proyision. 

In  making  this  decision  we  haye  referred  only  to  our  Revised  Statutes  and 
the  act  of  1876,  which  is  in  effect  the  same  in  its  provisions,  those  being  the 
laws  governing  the  case.  By  the  act  of  March  31, 1885,  the  law  now  in  force, 
an  attempt  has  been  made  to  more  literally  perform  the  requirements  of  the 
act  of  congress  in  reference  to  the  taxation  of  national  bank  shares.  The  tax 
being  valid,  the  fact  that  the  assessment  was  not  placed  upon  the  proper  roll, 
in  a  proper  manner,  does  not  vitiate  it.  The  tax  was  due  from  the  sharehold- 
ers, and  they  should  have  paid  or  offered  to  pay  so  much  as  was  legally  due 
and  chargeable  upon  this  particular  property,  before  asking  relief  of  a  court 
of  equity.    Harrison  v.  Vines,  supra. 

It  was  held  in  Higgins  v.  Deane,  (Galveston  term,  1881,)  in  an  oral  opin- 
ion in  a  case  like  the  present,  that  the  tax  collector  for  the  use  of  the  state  and 
county  may  reconvene  for  ttft  taxes  enjoined  in  a  case  like  the  present,  and 
obtain  judgment  therefor.  That  decision  is  conclusive  as  to  the  point  raised 
upon  the  plea  in  reconvention  in  the  present  case.  Section  9  of  the  act  of 
1873,  p.  127,  and  section  21  of  1876,  seem  to  contemplate  a  recoveiy  of  in- 
terest on  taxes  overdue,  and  for  which  suit  has  to  be  brought;  and  on  general 
principles  a  person  should  not  be  allowed  to  withhold  from  the  government 
the  taxes  lawfully  assessed  against  his  property,  and  by  injunction  prevent 
tiieir  collection  for  a  long  period  of  time,  without  paying  damages  for  the  de- 
lay, though  they  could  not  be  recovered  in  an  ordinary  suit  by  the  state;  and 
the  most  appropriate  measure  of  such  damages  is  the  interest  accruing  upon 
the  amount  enjoined. 

There  is  no  error  in  the  judgment,  and  it  is  aflOirmed. 


Biles  t>.  State.* 

{CbuH  of  Appeals  qf  Texas,    June  1,  1887.) 

Appbai/— Record— Impahelivg  the  Jubt. 

The  record  on  appeal  must  show  affirmatively  that  the  jury  trying  the  case  was 
sworn  in  the  manner  prescribed  by  the  statute ;  otherwise  a  conviction  cannot  stand. 

Appeal  from  county  court,  Llano  county.    On  motion  for  rehearing. 

The  appellant  in  this  case  was  convicted  under  an  indictment  charging  him 
with  the  offense  of  unlawfully  permitting  a  game  of  cards  to  be  played  upon 
his  premises,  his  said  premises  being  then  and  there  a  public  place.  The  pen- 
alty assessed  by  the  jury  was  a  fine  of  $25.  The  disposition  made  of  the  case 
does  not  necessitate  a  statement  of  the  facts  proved. 

Geo.  8,  Walton^  for  the  motion.  Asst,  Atty,  Gen.  Davidson  and  B,  J,  Dar- 
den,  oontra. 

WiLLSON,  J.  As  the  record  fails  to  show  that  the  jury  which  tried  this  case 
was  sworn,  the  conviction  must  be  set  aside.  Code  Grim.  Froc.  art.  657; 
Dresch  v.  State,  14  Tex.  App.  175;  McHenry  v.  State,  Id.  209. 

The  motion  for  rehearing  is  granted,  the  judgment  of  affirmance  is  set  aside, 
and  the  judgment  of  conviction  reversed,  and  the  cause  remanded. 

1  Reported  by  Messrs.  Jaciuou  &,  Jackson,  official  reporters  of  the  Tezaa  court  of 
appeals. 
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Short  t>.  State.* 

(Court  of  Appears  of  Texas.    April  27,  1887.) 

1.  Gaming— Indzcimbi^t. 

Indictment  charged  that  appellant  bet  and  wagered  at'*  a  certain  faro-bank." 
Held  sufficient,  inasmuch  as  faro  is  one  of  the  games  specially  denounced  by  statute. 

2.  Tbiai/— VsBDiOT— Keoobd. 

The  verdict  in  this  case  assessed  a  fine  of  $10.  The  judgment  recites  that  the  fine 
assessed  was  five  dollars.  The  recital  in  the  judgment  being  clearly  a  clerical  error, 
the  judgment  is  reformed  to  conform  to  the  verdict  of  the  jury. 

Appeal  from  county  court,  Tarrant  county. 

The  opinion  dlBcloses  the  case. 

No  appearance  for  appellant.    Aast.  Atty.  &en.  Davidson,  for  the  State. 

WiLLBON,  J.  It  is  charged  in  the  indictment  that  the  defendant  did  "un- 
lawfully bet  and  wager  at  a  certain  faro-bank. "  This  sufficiently  charges  the 
offense  of  betting  at  a  gaming  table  or  bank.  Pen.  Gode»  art.  864;  Wardlow 
y.  State,  18  Tex.  App.  856;  Will.  Crim.  Forms,  245,  cases  cited,  and  note. 
"Faro"  is  one  of  the  banking  games  specifically  named  in  the  statute,  (Pen. 
Code,  art.  860,)  and  to  allege  that  the  defendant  bet  at  a  "faro-bank"  is  to  suf- 
ficiently allege  the  offense  of  which  the  defendant  has  been  convicted. 

There  is  an  error  in  the  judgment.  It  adjudges  that  the  state  of  Texas 
have  and  recover  of  the  d€d!endant  a  fine  of  five  dollars,  etc  This  is  evi- 
dently a  clerical  mistake,  as  the  verdict  of  the  jury  assessed  the  fine  against 
the  defendant  at  $10.  We  will  therefore  reform  and  correct  the  judgment 
so  as  to  make  it  conform  to  the  verdict,  as  follows:  "It  is  therefore  consid- 
ered and  adjudged  by  the  court  that  the  state  of  Texas  do  have  and  recover 
from  the  defendant,  Luke  Short,  said  sum  of  ten  dollars  fine,  assessed  as 
aforesaid,  together  with  all  costs  herein  incurred,"  etc. 

The  judgment  thus  reformed  and  corrected  is  affirmed. 


Oliyares  c.  State.* 

{QmH  of  Appeafs  of  Texas.    April  SO,  1887.) 

HoMiciDs— MnsDSR  IN  THE  Sbcond  Dbobeb. 

Bee  the  statement  of  the  case  for  evidence  held  insufficient  to  support  a  convic- 
tion for  murder  in  the  second  degree,  the  deceased  being  the  wife  of  the  accused. 

Appeal  from  district  court,  Atascosa  county. 

This  conviction  was  in  the  second  degree,  for  the  murder  of  Jesusa  Olivares, 
and  the  penalty  assessed  was  a  term  of  10  years  in  the  penitentiary. 

The  state  failed  in  this  case  to  prove  the  carpus  delicti.  The  death  of  the 
woman,  who  was  the  wife  of  the  accused,  was  established ;  and  it  was  proved 
that,  at  the  time  of  her  death,  she  was  heavy  with  child,  and  that  her  body 
displayed  evidences  of  severe  beating;  but  none  of  the  witnesses,  one  of  whom 
was  a  physician,  could  testify  that  her  death  resulted  from  other  than  natural 
causes.  It  was  proved  that  her  husband,  the  accused,  was  jealous  of  her,  re- 
fused to  employ  a  physician  during  her  last  illness,  applied  a  Mexican  epithet 
or  oath  to  her  before  her  death,  and  in  explanation  of  the  flow  of  foul  blood 
from  her  privates,  expressed  his  suspicion  that  she  had  been  guilty  of  illegal 
cohabitation  with  a  negro  or  some  other  person.  No  overt  act  of  cruelty  or 
threat  was  proved.    The  defense  offered  no  testimony. 

No  appearance  for  the  appellant.    Asst,  Atty.  Gen.  Davidson,  for  the  State. 

'  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Te^as  court  of 
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White,  P.  J.  Appellant  in  this  case  has  been  convicted  for  the  murder  of 
his  own  wife,  his  crime  being  ascertained  to  be  murder  in  the  second  degree* 
and  his  punishment  has  been  assessed  by  the  verdict  and  judgment  o£  the 
lower  court  at  10  years*  imprisonment  in  the  penitentiary.  In  our  opinion, 
the  evidence  contained  in  the  record  sent  up  on  this  appeal  is  wholly  insuffi- 
cient to  support  the  verdict  and  judgment;  and  the  judgment  is  therefore  re- 
versed and  the  cause  remanded. 

Robinson  v.  State.* 

{OouH  of  AppeaU  of  Texaa.    May  4,  1837.) 

1.  Tbiait— Verdici^Form. 

Trial  courts  have  the  power  to  reject  an  informal  or  illegal  verdict,  and  such  a 
verdict  rannot  operate  to  acfjuit  unless  the  lury's  intention  to  acquit  is  apparent. 
Likewise,  iuformal  verdicts  may  be  amended,  under  the  direction  of  the  court. 

2.  New  Triai/— EprBcr. 

The  award  of  a  new  trial  because  of  an  informal  or  illegal  verdict  places  the  ease 
in  the  same  condition  as  if  no  trial  had  been  had. 

3.  Criminal  Practice— Former  Jeopardy. 

Neither  jeopardy  nor  former  acquittal  are  such  pleas  as  can  be  interposed  by  an 
accused  at  a  subsequent  trial,  upon  a  showing  that  his  conviction  on  his  former 
trial  was  set  aside  because  of  an  illegal  verdict.* 

4.  Same. 

The  failure  of  the  jury  to  pass  upon  the  pleas  of  jeopardy  and  fonuer  acquittal, 
in  the  absence  of  any  supporting  proof,  cannot  operate  to  the  prejudice  of  the  ac- 
cused, and  therefore  becomes  immaterial. 

Appeal  from  district  court,  Bex»ur  county. 

This  conviction  was  for  the  robbery  of  one  L.  Kronkosky,  and  the  penalfy 
assessed  was  a  term  of  30  years  in  the  penitentiary. 

The  brief  record  in  this  case,  in  addition  to  the  proceedings  on  the  first  trial 
as  stated  in  the  opinion,  discloses  the  following  state  of  facts:  About  noon  on 
the  day  alleged  in  the  indictment  the  defendant  entered  a  camp  on  the  Cibolo 
creek,  in  Bexar  county,  occupied  by  Kronkosky,  a  peddler,  and  his  little  son. 
He  made  inquiries  of  the  peddler  concerning  the  various  settlements,  and  the 
roads  traveraing  the  country;  and,  upon  the  peddler's  invitation,  partook  of 
dinner.  Just  as  the  peddler  was  in  the  act  of  starting  his  team  to  resume  his 
journey,  the  defendant  confronted  him  with  a  cock^  pistol,  and  demanded 
his  money.  Before  an  answer  to  his  demand  could  be  given,  he  fired  and  shot 
the  peddler  in  the  body,  and,  when  the  peddler  sprang  from  the  wagon,  fired 
a  second  shot,  inflicting  a  scalp  wound.  The  peddler* s  son  then  started  to- 
wards a  distant  house  for  aid,  and  was  fired  on  by  defendant  as  he  ran.  The 
peddler  became  exhausted  from  the  loss  of  blood,  and  the  defendant  rifled  his 
pockPts,  securing  about  $20  in  money. 

No  appearance  for  appellant.    Asst.  Atty.  Qen,  Davidson,  for  the  State. 

Hurt,  J.  This  was  a  conviction  for  robbery,  in  which  there  were  two 
trials.  On  the  first  trial  the  defendant  pleaded  guilty,  and  was  convicted  of 
''theft  of  $20,  and  assessed  his  punishment  at  confinement  in  the  penitentiary 
for  30  years. "  The  foreman  of  the  jury  requested  the  presiding  judge  to  have 
the  verdict  put  in  the  proper  form;  whereupon  the  district  attorney  wrote  the 
following  verdict:  "We,  the  jury,  find  the  defendant  guilty  of  robbery,  as 
charged  in  the  indictment,  and  assess  his  punishment  at  thirty  years*  confine- 
ment in  the  state  penitentiary."  This  verdict,  so  amended,  was  signed  by  the 
foreman,  and  was  read  to  the  jury,  they  answering  that  it  was  their  verdict. 
The  jury  was  then  polled,  e^ich  juror  returning  a  like  answer.    Appellant  ob- 

'  Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Texas  court  of 
appeals. 
'See  note  at  end  of  case. 

Digitized  by 


Google 


Tex.]  robuvson  v,  statb.^  905 

jected  to  the  verdict  being  thus  amended,  and  reserved  a  bill  of  exceptions. 
A  new  trial  was  granted,  whether  at  the  request  of  appellant,  or  by  the  court 
of  its  own  motion,  does  not  appear.  Upon  the  second  trial  appellant  pleaded, 
specially,  former  conviction  and  jeopardy. 

Do  the  above  facta  confer  upon  appellant  the  right  to  either  of  these  pleas? 
We  think  not.  If  there  was  no  authority  to  amend  the  vei-dict,  under  the 
facts  of  this  case,  then  judgment  should  have  been  entered  upon  it,  unless  it 
was  illegal. 

The  verdict  found  the  defendant  guilty  of  theft,  and  the  punishment  was 
assessed  at  30  years'  confinement  in  the  state  penitentiary.  The  punish- 
ment was  illegal,  the  maximum  being  10  years  for  such  theft.  The  verdict 
being  ill^al,  the  court,  of  its  own  motion,  had  the  right  to  set  aside  and  va- 
cate it. 

But  ft  may  be  urged  for  appellant  that  the  jury  should  not  have  been  dis- 
charged, but  should  have  been  ordered  to  retire  and  consider  still  further  of 
their  verdict.  An  informal  —  and  with  greater  reason,  an  illegal  —  Verdict 
may  be  rejected  by  the  court,  and  will  not  operate  as  an  acquittal,  unless 
plainly  intended.  Alston  v.  8taU,41  Tex.  39;  Allen  v.  State,  26  Arls.  333; 
Murphy  v.  StaU,  7  Cold.  516;  Toumley  v.  Cody,  10  Neb.  383,  6  N.  W.  Bep. 
464.  We  have  been  proceeding  upon  tlie  theory  that  the  first  verdict  could 
not  be  amended.  But  we  are  clearly  of  opinion  that  under  our  statute,  as 
well  as  at  common  law,  it  could.  Code  Grim.  Proc.  art.  628;  1  Bish.  Crim. 
Proc.  §§  1005,  1013.  The  court  having  the  authority  to  amend,  the  verdict, 
as  amended,  was  legal,  and  the  case  stands  as  though  there  had  been  no  in- 
formal or  illegal  verdict. 

Under  these  conditions  the  appellant  was  granted  a  new  trial,  and  upon  the 
second  trial  pleaded  acquittal  and  jeopardy.  There  is  nothing  in  the  record 
to  support  either  plea;  and  upon  motion  for  the  state  they  should  have  been 
stricken  out.  Hence  the  failure  of  the  jury  to  pass  upon  his  pleas  could  work 
the  defendant  no  injury. 

We  have  examined  the  other  grounds  assigned  as  errors,  and  find  them  not 
well  taken.    The  judgment  of  the  lower  court  is  affirmed. 

NOTE. 

CRiMnrAL  Pbaotiob— FosMBB  JaoPABDT.  When  defendant  obtains  a  new  trial,  he 
places  himself  in  the  same  position  as  though  he  had  not  been  tried,  and  a  conviction 
on  such  first  trial  is  no  bar  to  a  subsequent  conviction,  Hat^kins  v.  Com.,  (Ky.)  1  8.  W. 
Rep.  730;  State  v.  Oliver,  (La.)  2  South.  Rep.  194 ;  State  v.  Clark,  (Iowa,)  28  N.  W.  Rep. 
637;  Packer  v.  People,  (Colo.)  8  Pac.  Rep.  664;  People  v.  Larsen.  (Cai.)  Id.  517;  In  re 
Qarvey,  (Ck)lo.)  3  Pac.  Rep.  903 ;  People  v.  Keefer,  (Cal.)  Id.  818 ;  Hilauds  v.  Com.,  (Pa.) 
6  Atl.  Rep.  267,  and  note;  and  the  former  conviction  is  no  bar  to  a  conviction  of  a 
higher  degree  of  the  same  offense,  State  v.  Miller,  (Kan.)  10  Pac.  Rep.  865. 

When  the  prosecution  fails  through  any  informality  or  defbct  in  (he  proceedings,  it 
is  not  a  bar  to  another  prosecution.  State  v.  Parker,  (Iowa,)  24  N.  W.  Rep.  226 ;  State 
v.  Britton.  (N.  J.)  7  Atl.  Rep.  679;  State  v.  Priebnow,  (Neb.)  19  N.  W.  Rep.  628;  People 
V.  Clark,  (Cal.)  7  Pac.  Rep.  178 ;  Johnson  v.  State,  (Ala.)  2  S<iuth.  Rep.  466 ;  Ball  v.  State, 
(Ark.)  28.  W.  Rep.  462;  State  v.  Waid,  Id.  191;  or  when  the  jury  disagrees,  and  iadis- 
charged,  Brady  v.  State,  (Tex.)  1  S.  W.  Rep.  462;  or  when  one  of  the  jurors  is  taken  sick, 
and  the  jury  is  discharged.  State  v.  Emery,  (Vt.)  7  Atl.  Rep.  129;  and  a  continuance 
heing  granted,  and  the  jury  discharged  after  the  evidence  is  in,  is  not  ground  for  dis- 
misBing  the  prosecution.  State  v.  Falconer,  (Iowa,)  30  N.  W.  Rep.  665. 

But  where  a  hearing  is  demanded  upon  a  plea  of  guilty,  a  dismissal  by  the  prosecutor 
is  a  bar  to  subsequent  prosecution.  Bos  well  v.  State,  Und.)  11  N.  K.  Rep.  788.  See, 
also,  Jordan  y.  State,  (Ala.)  1  South.  Rep.  677. 


Digitized  by 


Google 


906  SOUTHWESTERN  BEPOBTEB.  [TeZ» 


MuBPHT  c.  State,* 

>  {Cburi  of  AppMls  of  Texcu,     May  7,  1887.) 

Highway— ^BSTRccTioif— Location  of  Road. 

The  gravamen  of  the  offense  of  obstructing  a  public  road  is  that  the  act  was  will- 
fully done  by  tlie  accused.  See  the  opinion  and  the  statement  of  the  case  for  the 
effect  and  substance  of  evidence  held  insufficient  to  support  a  convlptlon  for  will- 
fully obstructing  a  public  road,  inasmuch  as  it  leaves  the  true  location  of  the  road 
in  doubt. 

Appeal  from  county  court,  Williamson  county. 

The  opinion  states  the  nature  of  the  case.  The  fine  Imposed  was  in  the  sunk 
of  625. 

The  evidence  disclosed  that  the  road  was  located  in  1881;  that  it  traversed 
an  open,  unfenc^  prairie  country;  and  that  the  road-bed*  as  the  oountry 
became  populated  and  fenced,  shifted  according  to  the  fancy  or  convenience 
of  the  traveling  public.  It  was  shown  that  when  defendant  built  his  fence 
the  said  road  nearly  divided  his  land  in  halves,  having  at  different  periods- 
traversed  it  at  different  angles.  Defendant  sought  information  from  his 
neighbors,  when  he  built  his  fence,  as  to  whether  the  road  was  a  public  or 
private  road,  and  was  informed  by  more  than  one  that  it  was  not  a  public 
road.  In  short,  the  evidence  fails  to  show  that  defendant  knew  the  mean- 
derings  of  the  road,  or  that  he  knew  it  to  be  a  public  road  when  he  built  his 
fence  across  it. 

Cochran  &  Parker,  for  appellant.    Asst.  Atty.  Oen.  Datidson,  for  the  State. 

Hurt,  J.  Appellant  was  convicted  for  unlawfully  and  willfully  obstruct- 
ing a  public  road.  After  proving  that  the  road  obstructed  was  legally  es- 
tablished, etc.,  the  state,  to  sustain  the  charge  that  appellant  was  guilty  of 
willfully  obstructing  the  same,  introduced  several  witnesses  to  show  that  ap- 
pellant obstructed  the  road  by  building  a  new  fence  across  the  same.  But  it 
was  also  shown  that  the  said  road  had  no  definitely  settled  route,  the  line  of 
travel  varying  over  a  breadth  of  several  hundred  yards,  rendering  it  reason- 
able that  appellant  was  mistaken  as  to  its  true  location.  After  a  careful  ex- 
amination of  the  statement  of  facts,  we  are  left  in  doubt  as  to  the  location  of 
the  road.  Without  noticing  all  the  questions  presented  in  the  able  brief  of 
appellant's  counsel,  we  hold  that  the  conviction  should  not  stand;  for  the  rea- 
son that  if  appellant  did  obstruct  the  road  as  charged,  it  does  not  appear  from 
the  record  that  it  was  "willfully"  done. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


Guthrie  t?.  Statjb.* 

(CouH  of  Appeals  of  Texas.    May  14,  1887.) 

Highway— Obstruction— Intent. 

Evidence  that  the  accused,  by  direction  of  the  owner  of  land  traversed  by  a  pub- 
lic road,  placed  a  gate  across  the  road,  but,  on  being  told  that  he  had  thereby  ob- 
structed a  public  road,  stated  that  he  was  ignorant  of  the  fact  that  the  road  was  a 
public  road,  and  forthwith  removed  the  gate,  fails  to  show  that  the  obstruction  wa» 
willful,  and,  on  the  contrary,  tends  to  show  that  it  was  not  willful ;  whereforea  con- 
viction is  not  supported  by  such  proof. 

Appeal  from  county  court,  Williamson  county. 

The  opinion  sufficiently  states  the  case.    The  punishment  of  appellant  was- 
assessed  at  a  fine  of  $25. 
No  appearance  for  appellant.     AssU  Atty.  Gen»  Davidson,  for  the  State. 

>  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  ol 
appeals. 
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WiLLsoN,  J.  It  appears  from  the  evidence  that  appellant  placed  the  gate 
across  the  road  by  direction  of  the  owner  of  the  land  upon  which  said  road 
was  located.  When  told  that  he  had  thus  obstructed  a  public  road,  he  stated 
that  he  was  ignorant  of  the  fact  that  it  was  a  public  road  and  without  delay 
removed  the  obstruction.  In  our  opinion  the  evidence  fails  to  prove  that  de- 
fendant acted  wUlftUly  in  placing  the  gate  across  the  road.  On  the  contrary, 
we  think  it  shows  that  the  act  was  without  an  evil  intent  on  his  part,  but 
was  the  result  solely  of  ignorance  of  fact.  He  promptly  removed  the  obstruc- 
tion when  be  was  informed  that  the  road  was  public,  which  conduct  is  incon- 
sistent with  the  theory  that  he  had  placed  it  there  willfully.  There  is  no 
evidence,  either  direct  or  circumstantial,  which  contradicts  his  statement 
that  he  was  ignorant  of  the  fact  that  the  road  was  a  public  one  at  the  time  he 
placed  the  gate  across  it. 

Because,  in  our  opinion,  the  evidence  does  not  support  the  conviction,  the 
judgment  is  reversed,  and  the  cause  is  remanded. 


MosEUSY  V.  State.^ 

{OouH  €f  Appmh  of  Texas.    JuDe  1,  18S7.) 

Fame  Imprisonmknt— Abrbbt— Warrawt. 

See  the  statement  of  the  case  for  a  special  charge  of  the  court,  requested  od  a  trial 
for  false  imprisonment,  which,  responding  to  an  issue  raised  by  tne  evidence,  was 
erroneously  refused. 

Appeal  from  county  court,  Johnson  county. 

The  conviction  was  for  the  false  imprisonment  of  one  Tom  Broxton,  and 
the  penalty  assessed  was  a  fine  of  $25. 

J9r^,  the  evidence  of  the  state  was  to  the  effect  that  one  BlaKe,  then  in 
company  with  Broxton,  became  intoxicated  in  the  town  of  Alvarado,  of  which 
defendant  was  marshal,  and  committed  a  disturbance  of  the  peace,  for  which 
the  defendant  arrested  and  placed  him  in  confinement;  that  en  route  to  jail 
Broxton  appealed  to  the  defendant  to  release  Blake  on  bond,  offering  to  pro- 
vide bond,  or  to  deposit  money  to  secure  his  appearance  before  the  mayor's 
court  on  the  morrow.  It  was  strenuously  denied  by  the  state  witnesses  that 
Broxton  interfered  any  further  with  defendant  in  the  discharge  of  his  official 
duties. 

For  the  defense  it  was*  proved,  in  substance,  that  on  the  fifteenth  day  of 
August,  1885,  one  J.  T.  Blake,  Tom  Broxton,  and  others  came  into  the  city 
of  Alvarado;  that  Blake  got  drunk,  used  loud  and  vulgar  language,  and  was 
guilty  of  violent  conduct  on  the  public  streets;  while  Tom  Broxton  encour- 
aged him,  and  declared  that  the  ^'town  officers  could  not  arrest  them,"  etc. 
Finally  appellant  and  his  deputies  arrested  Blake,  and  started  to  the  cala- 
boose with  him.  Broxton  took  hold  of  him,  and  undertook  to  release  him. 
Failing  in  this,  he  demanded  that  he  should  be  released  on  bond.  This  the 
appellant  refused,  and  proceeded  to  the  calaboose  with  his  prisoner,  Broxton 
following.  When  they  reached  the  calaboose,  Broxton  again  demanded  Blake's 
release,  at  the  same  time  cursing  and  swearing  that  Blake  should  not  be  im- 
prisoned. Finally  Broxton  entered  on  the  platform  of  the  calaboose,  and  took 
hold  of  or  pushed  one  of  the  deputies  back  and  demanded  the  release  of  Blake; 
whereupon  appellant  and  his  deputies  put  him  in  the  calaboose  with  Blake, 
and  let  them  remain  for  about  10  minutes. 

Appellant  asked  the  court  to  charge  tiie  jury,  in  substance,  that  if  Blake 
was  drunk  on  the  street,  and  was  disturbing  the  peace,  it  was  the  duty  of  ap- 
pellant, without  warrant,  to  arrest  and  confine  him  in  the  calaboose,  and  that 
Tom  Broxton  had  no  right  to  force  or  compel  defendant  to  release  said  Blake 

^Beported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of 
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on  bond  while  said  Blake  was  dnink;  that  if,  while  appellant  and  his  deputies 
were  conveying  said  Blake  to  the  oalaboose.  the  said  Broxton  tried  to  release 
said  Blake  by  force,  then  appellant  had  the  right  to  arrest  and  impriaon 
said  Broxton. 

Foindexter  &  Padelfordt  for  appellant.  Ajsst.  Atty.  Gen,  BatddtoUf  for  the 
State. 

WiiiLSON,  J.  It  wafl  error  to  refuse  the  second  special  charge  requested  hy 
defendant.  Said  charge  is  applicable  to  the  facts  proved,  is  a  part  of  the  law 
of  the  case,  and  was  not  embraced  in  the  general  charge  given  to  the  jury. 
The  action  of  the  court  in  refusing  said  special  charge  was  excepted  to  at  the 
time  of  the  trial,  and  is  presented  to  this  court  by  bill.  Por  said  error  the 
judgment  must  be  reversed,  and  the  cause  remanded  for  new  trial.  We  find 
no  other  material  error  in  the  record.  We  will  remark,  however,  upon  the 
evidence,  that  it  impresses  us  strongly  with  the  belief  that  an  officer  has  been 
convicted  of  an  offense  for  doing  that  which  the  law  not  only  authorized,  but 
made  it  his  duty  to  do. 


6cx)TT  and  others  t? .  Woodbufp  and  another. 
(Supreme  Court  of  Arloouuat.    June  18.  1887.) 

1.  Limitation  of  Actioitb — Adyebse  Possession. 

In  Arkansas,  where  a  person  claims  title  by  limitation,  in  order  to  recover,  he 
iDUst  show  actual  and  notorious  possession  in  himself  continuing  peaceably  and 
uninterruptedly  for  a  period  of  seven  years.  Merely  going  upon  the  laud,  and 
girdling  a  part  of  the  trees,  then  leaving  it,  and  exercising  no  other  acts  of  ownei^ 
ship,  except  to  pay  taxes  thereon,  is  not  suificient  evidence  of  itself  to  establish 
such  possession.' 

2.  Taxation— Tax  Dbbd— Fitiif  a  Facie  Validity. 

By  the  Arkansas  statute  (Mansf.  Dig.  ^  4246)  a  deed,  from  the  commissioner  of 
stale  lands,  of  lands  forfeited  to  the  state  for  non-payment  of  taxes,  is  made  prima 
facie  evidence  of  title  in  the  purchaser  to  the  lands  conveyed,  and  that  everything 
necessary  to  vest  title  iu  the  state  was  done.  Hence  it  is  error  for  the  court  to  find 
such  deed  void  because  of  the  certificate  of  the  county  clerk  that  he  could  not  find 
in  his  office  certaiu  records,  and  that  for  that  reason  the  assessment  and  forfeiture 
of  this  land  was  illegal. 

Appeal  from  circuit  court,  Lonoke  county. 

John  C.  d:  O.  W,  England,  for  appellants.  8.  R.  Allen  and  1\  J,  Oliphint, 
for  appellees. 

Battle,  J.  This  was  an  action  instituted  by  William  £.  Woodruff,  Sr., 
and  Anderson  Mills,  against  Anthony  and  Albert  Scott,  for  the  recovery  of 
certain  lands  in  Lonoke  county.  Plaintiffs,  to  maintain  their  action,  relied 
upon  seven  years'  adverse  possession  under  color  of  title.  The  color  of  title 
was  sufficiently  shown.  Their  right  to  recover  depends  upon  the  sufficiency 
of  the  evidence  of  adverse  possession.  The  evidence  on  this  point  is:  The 
plaintiff  Mills,  in  1870  or  1871,  took  possession  of  the  land,  and  deadened  the 
timber  on  about  68  acres,  and  paid  the  taxes  on  it  from  1870  to  1876,  inclu- 
sive. Plaintiffs  did  nothing  on  the  land  after  making  the  deadening.  After 
the  payment  of  the  taxes  of  1876,  it  seems,  they  paid  no  attention  to  the 
taxes.  Mills,  however,  testified  he  always  claimed  the  land,  and  never  in- 
tended to  abandon  it.  The  defendants  relied  on  a  deed  from  the  state.  The 
land  was  forfeited  in  1878  on  account  of  the  non-payment  of  the  taxes  of 
1877.  Not  having  been  redeemed  within  two  yeai-s  after  the  forfeiture,  it 
was  certified  by  the  clerk  to  the  commissioner  of  state  lands  as  lands  for- 

1  Respecting  the  character  of  occupancy  that  will  constitute  adverse  possession,  see 
Merrill  v.  Tobin,  30  Fed.  Rep.  738;  Roots  v.  Beck,  (Ind.)  9  N.  E.  Rep.  098.  and  note; 
Murray  V.  Hudson,  (Mich.)  32  N.  W.  Rep.  889,  and  note;  Murphy  v.  Doyle,  (Minn.) 
33  N.  W.  Rep.  220;  Richards  v.  Smith,  (Tex.)  4  8.  W.  Rep.  671;  Bauxn  v.  Carritnck 
bhooting  Club,  (N.  C.)  2  S.  E.  Rep.  — ;  Babson  v.  Tainter,  (Me.)  10  Atl.  Rep.  63. 
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felted  to  the  state.  On  the  twentj-seventh  of  Aogast,  1880,  the  defendants 
purchased  it,  and  the  commissioner  of  state  lands  conveyed  it  to  them  by  deed. 
This  deed  was  introduced,  and  read  as  evidence  in  the  trial.  Evidence  was 
also  introduced  showing  that  defendants  took  possession  under  it,  and  cleared 
and  put  into  cultivation  a  part  of  the  land,  and  were  in  possession  at  the 
commencement  of  this  action.  The  only  evidence  introduced  to  show  the  in- 
validity of  the  deed  was  a  certificate  of  the  clerk  of  Lonoke  county  to  show 
that  the  assessment  and  forfeiture  of  this  land  for  the  taxes  of  1877  was 
illegal,  in  which  he  certified  he  could  not  find  in  his  office  any  record  or  evi- 
dence of  the  following  facts:  "(1)  Oathof  assessor  before  entering  on  duties; 
(2)  abstract  of  land  in  the  county  subject  to  taxation  for  1876,  delivered  to 
assessor  by  clerk;  (3)  notice  of  collector,  under  section  5165,  Oantt,  Big., 
that  he  would  meet  the  tax-payers,  etc.;  (4)  notice  of  clerk,  under  section 
5185,  Gantt,  Dig.,  of  sale  of  delinquent  lands;  (5]  no  proof  of  publication  of 
notice  of  sale,  except  the  certificate  of  derk  that  the  same  was  made;  (6)  no 
certificate  of  collector  as  to  sale;  (7)  no  record  showing  that  collector  offered 
the  lands  by  beginning  at  ]^.  E.  comer  of  the  tracts." 

The  court  refused  to  declare  the  law,  at  the  request  of  the  defendants,  as 
follows:  *'(1^  That,  when  one  claims  title  by  limiation,  he  must  show,  first, 
actual,  visible,  open,  and  notorious  possession  in  himself,  and  that  such  act- 
ual, visible,  open,  and  notorious  possession  has  continued  peaceably  and  un- 
interruptedly for  a  period  of  seven  years,  and  that,  therefore,  before  the  plain- 
tiffs can  recover  herein,  they  must  establish  by  positive  proof  that  they  have 
had  the  actual,  open,  peaceable,  adverse,  and  continuous  possession  of  said 
land  either  in  person  or  through  their  agents  or  employes  for  a  period  of  seven 
years,  without  break  or  interruption,  and  that  the  mere  going  upon  the  land, 
and  deadening  a  pai't  thereof,  and  afterwards  paying  the  taxes  thereon,  is  not 
sufficient  evidence  of  itself  to  establish  such  possession;  (2)  that  if  the  evi- 
dence in  this  case  shows  that  plaintiffs  went  upon  said  land  in  1870,  and 
deadened  a  part  thereof,  and  then  left  said  land,  and  did  not  re-enter  upon  it 
again  for  a  period  of  seven  years  from  1870,  and  they  exercised  no  other  acts 
of  ownership  over  it  except  to  pay  taxes,  their  plea  of  title  by  limitation  fails, 
and  they  cannot  recover." 

But  declared  it,  at  the  instance  of  plaintiffs,  as  follows :  "(1)  The  court  de- 
clares the  law  to  be  that  possession  once  established  by  material  acts  of  visi- 
ble, notorious  ownership,  must  be  presumed  to  continue  until  open,  notorious, 
and  adverse  possession  be  proven  to  be  taken  by  another;  (2)  that  the  tax 
deeds  of  plaintiffs,  although  void  upon  their  face,  are  competent  evidence  to 
show  color  of  title,  and  to  define  the  boundary  of  plaintiffs'  claim  to  title  un- 
der the  statute  of  limitations;  (3)  that  the  possession  of  lands,  under  deeds, 
for  the  statute  period,  of  a  part  of  said  tracts  described  in  them,  confers  title 
to  the  whole. " 

The  court,  sitting  as  a  jury,  found  that  plaintiffs  acquired  a  good  title  to 
the  land  by  seven  years^  adverse  possession  under  color  of  title,  and  that  de- 
fendants^ deed  was  void,  "(1)  because  assessor  did  not,  before  entering  upon 
the  duties  of  his  office,  take  and  subscribe  to  the  oath  required  bylaw;  (2)  be- 
cause there  is  no  proof  thid^  the  land  was  advertised  as  required  by  the  statute; 


(3^  because  there  is  no  certificate  of  the  collector  as  to  the  sale  of  the  lands; 

(4)  because  there  is  no  notice  given  by  collector,  under  section  5165,  Gantt, 

g.,  that  he  would  meet  the  tax-payers,  etc. ;  (5)  because  there  was  no  notice 
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by  the  clerk,  under  section  5185,  Gantt,  Big.,  of  sale  of  said  lands;  (6)  because 
it  does  not  appear  that  the  lands  were  offered  for  sale  by  the  collector,  be- 
ginning at  the  N.  £.  comer  of  said  tracts."  And  the  court  rendered  judg- 
ment for  the  land  in  favor  of  plaintiffs.  Befendants,  after  filing  motion  for 
new  trial  and  saving  exceptions,  appealed. 

In  support  of  the  action  of  the  court  in  refusing  to  declare  the  law  as 
asked  by  appellants,  and  declaring  it  as  asked  by  appellees,  Clements  v. 
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Lampkinf  34  Ark.  598,  is  cited.  Appellees  call  our  attention  to  the  fact 
that  Mr.  Justice  Eakin,  in  delivering  the  opinion  of  this  court  in  that  case, 
said :  "The  possession  of  Topp's  vendee,  once  established  by  material  acts  of 
visible,  notorious  ownership,  which  was  done  bj  putting  negroes  upon  it, 
and  making  a  deadening  long  known  afterwards  as  the  *  Lampkin  Deadening,  * 
must  be  presumed  to  have  continued  until  open,  notorious,  and  adverse 
possession  be  shown  to  have  been  taken  by  another."  In  order  to  understand 
what  was  meant  by  this  remark,  it  is  necessary  to  know  the  facts  in  that  case. 
The  facts  are  as  follows:  The  heirs  of  John  W.  Lampkin,  deceased,  sued  the 
heirs  of  Robertson  Topp,  deceased,  for  specific  performance  of  a  title-bond 
to  convey  a  tract  of  land,  executed  by  Topp  to  Lampkin,  in  the  life-time  of 
both.  Clements  was  made  a  party  defendant.  He  was  charged  with  claiming 
a  part  of  the  land  in  controversy  under  color  of  an  invalid  title.  The  prayer 
of  the  complaint  as  against  him  was  to  remove  a  cloud  from  the  title  of 
plaintiffs.  He  denied  the  validity  of  plaintiffs^  title,  set  up  his  own  claim  of 
title,  and  relied  upon  adverse  possession  and  the  statute  of  limitations.  In 
order  to  sustain  their  action  against  Clements,  it  was  necessary  for  plaintiffs 
to  show  that  Topp  had  the  title  to  the  land,  and  they  were  in  possession. 
This  court  first  found  that  Topp  had  the  title.  It  then  proceeded  to  say: 
*'  They  [plaintiffs]  show  then  the  title-bond  from  Topp  to  their  ancestor,  and 
prove,  with  reasonable  certainty,  that  said  ancestor,  about  the  year  1854, 
entered  into  possession  of  said  land,  and  deadened  a  large  area,  for  clearing. " 
Having  shown  that  Topp  had  the  title,  and  that  Lampkin  purchased  of  him, 
and,  under  his  contract  of  purchase,  took  possession,  it  follows  that  he  and 
his  heirs  were  entitled  to  the  possession  until  they  were  ousted,  and,  holding 
under  the  legal  title,  it  was  presumed  they  remained  in  possession  until  the 
contrary  was  shown.  In  connection  with  this  fact,  when  considering  Clements' 
title  by  adverse  possession,  this  court  said:  *'The  possession  of  Topp's 
vendee,  once  established  by  material  acts  of  visible,  notorious  ownership, 
which  was  done  by  putting  negroes  upon  it,  and  making  a  deadening  long 
known  afterwards  as  the  '  Lampkin  Deadening,'  must  be  presumed  to  have 
continued  until  open,  notorious,  and  adverse  possession  be  shown  to  have 
been  taken  by  another;''  and  proceeded  to  show  that  Clements  had  not  ousted 
plaintiffs  by  any  acts  of  open,  notorious,  and  adverse  possession.  Plaintiffs 
in  that  case  made  no  effort  to  show  title  acquired  by  adverse  possession,  and 
any  remarks  made  to  show  that  they  had,  would  have  been  superfluous. 

All  the  court  meant  to  say  was,  the  plaintiffs,  having  taken  possession 
under  the  legal  title,  were  presumed  to  remain  in  possession  until  open, 
notorious,  and  adverse  possession  be  shown  to  have  been  taken  by  another; 
for  the  rightful  owner  is  deemed  to  be  in  possession  until  he  is  ousted  or 
disseized.  This  is  the  result  of  the  well-settled  principle  of  law  that  pos- 
session follows  title,  in  the  absence  of  any  possession  adverse  to  it,  and  that 
there  can  be  but  one  actual  seizin  of  the  same  estate  at  one  and  the  same 
time. 

Appellees  rely  upon  Wilifon  v.  Spring,  38  Ark.  181*  in  which  it  is  said:  "We 
think  the  presumption  a  fair  one  that  a  possession  under  color  of  title,  once 
adversely  taken,  has  continued  in  the  grantee,  and  passed  to  his  grantees  in 
turn.  Any  interruption  of  it  must  be  shown  by  the  other  party.  Otherwise 
it  would  be  necessary  to  make  some  proof  of  possession  each  day.  If  the 
land  had  been  in  fact  abandoned,  or  there  had  been  any  interruption  of  the 
possession  in  Spring  and  his  grantees,  it  devolved  on  defendants  to  show  it." 
The  rule  announced  is  only  a  rule  of  evidence,  and  it  is  unnecessary,  for  the 
purposes  of  this  case,  to  stop  to  inquire  into  its  correctness,  as  the  facts  in 
this  case  are  proven,  and  not  left  open  to  presumption. 

The  question  as  to  what  is  necessary  to  constitute  an  abandonment  of  pos- 
session was  considered  by  the  court  in  Shaip  v.  Johnson,  22  Ark.  84.  That 
case  was  an  action  of  ejectment.    It  was  contended  that  the  action  was  barred 
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by  the  statute  of  limitations.  The  defendant  claimed  under  one  Cunning- 
ham. He  relied  on  the  possession  of  Cunningham  to  sustain  his  defense  un- 
der the  statute  of  limitations.  The  evidence  was  that  Cunningham  had  pos- 
session of  an  inclosed  field  on  the  land  in  controversy  from  the  spring  of 
1840,  by  himself  or  tenants  cultivating  it  and  keeping  up  the  fences  about  it, 
till  1848,  when  he  left  the  place,  remaining  absent  from  it,  and  not  holding  it 
by  cultivation  or  occupancy  of  himself  or  others  in  the  years  1848  and  1849. 
Mr.  Justice  Fairchild,  in  delivering  the  opinion  of  this  court  in  that  case, 
said:  ''During  the  interval  of  two  years,  Cunningham  must  be  taken  to  have 
been  out  of  the  possession  of  the  field  and  of  the  land;  for  the  evidence  is 
satisfactory  that  he  did  nothing  to  keep  it  in  repair,  in  use,  or  in  possession. 
The  fence  had  fallen  down,  as  the  witness  who  testified  upon  the  sub- 
ject says  that  when  Cunningham  returned  to  the  place,  in  1850,  he  rebuilt 
the  fence,  and  that  the  fence  was  kept  up  about  it  from  1840  to  1852,  except 
during  the  years  1848  and  1849.  The  place  was  then  abandoned  by  Cunning- 
ham, was  vacant  for  two  years,  and  whatever  the  legal  effect  of  such  vacancy, 
and  of  the  abandonment  of  Cunningliam,  may  be,  it  is  to  be  applied  to  him, 
as  he  knew  and  adopted  the  consequences  of  his  act,  or  will  be  held  by  the  law 
to  have  so  done.  And  it  is  well  settled  that  the  possession  upon  which  the 
statute  of  limitations  will  operate  for  the  holder  must  be  an  unbroken,  con- 
tinuous possession ;  that,  if  there  be  an  inten-uption  of  holding,  the  term  of 
adverse  possession  is  closed,  and,  upon  a  resumption  of  possession,  a  new 
point  is  made  from  which  limitations  will  again  begin  to  run.  Ang.  Lim. 
<J.  81,  §  84;  PotU  V.  Gilbert,  3  Wash.  C.  C.  478;  Doe  v.  Campbell,  10  Johns. 
477;  Pederiok  v.  Searle,  5  Serg.  &  R.  240;  Andrews  v.  Mulford,  1  Hayw. 
(N.  C.)  320;  Den  v.  Ridley,  Law  Repos.  282;  May  y.Jonee,  4  Litt.  (Ky.)  23. 
It  is  only,  then,  a  possession  from  1850  that  Cunningham,  or  his  representa- 
tives, or  the  defendant,  their  tenant,  can  date  from  as  the  beginning  of  a  de- 
fense from  being  in  possession,  which,  of  course,  is  no  defense  to  a  suit  be- 
gun in  1852.  And  this  results  from  the  fact  of  abandonment,  which  is  evi- 
dence to  the  world  of  the  intention  of  him  who  leaves  his  occupancy.  What 
secret  wish  or  anticipation  he  may  indulge  of  returning,  and  reasserting  his 
yielded  claim,  none  but  himself  can  know.  Or,  if  he  should  assert  his  claim 
to  be  a  continuing  one  in  his  absence,  that  would  not  make  it  any  better  for 
him;  for  although,  in  aid  of  possessor,  the  law  will  presume  it  to  be  well 
founded,  and  will  respect,  as  rights,  interests  that  have  become  ancient,  a 
claim  of  possession  without  the  fact  agreeing  therewith  is  not  to  be  recog- 
nized by  law  as  productive  of  right,  or  as  capable  of  having  connected  with  it 
any  interest." 

The  adverse  possession  necessary  to  vest  title  in  the  holder  must  be  contin- 
uous and  unbroken  for  the  full  pedod  prescribed  by  the  statute.  "  Adverse 
possession,"  says  Mr.  Justice  Gibson  in  Stephens  v.  Leach,  19  Pa.  St.  262, 
"professing,  as  it  does,  to  be  founded,  not  on  title,  but  on  trespass,  is  essen- 
tially aggressive,  and  the  stamp  of  its  character  must  always  be  preserved  by 
acts  on  the  premises.  A  man  doe<9  not  discontinue  his  possession  by  locking 
up  his  house  in  town,  or  suspending  his  cultivation  in  the  country,  provided 
he  do  not  suffer  the  buildings  in  the  one  case,  or  the  fields  in  the  oilier,  to  be 
thrown  open;  but  he  is  bound  to  continue  a  positive  appearance  of  owner- 
ship, by  treating  the  property  as  his  own,  and  holding  It  within  his  exclusive 
control.  An  intention  to  resume  suspended  intrusion,  of  which  the  owner  of 
the  title  may  know  nothing,  is  short  of  the  requirements  of  the  statute.  The 
question  is  not,  what  did  the  outgoing  occupant  intend,  but  what  did  he  do? 
Did  he  keep  his  flag  flying,  and  present  a  hostile  front  to  adverse  pretensions? 
An  adverse  possession  ought  to  be  such  as  to  challenge  the  right  of  all  the 
world;  but  when  an  occupant  has  evacuated  the  place,  and  suffered  it  to  go  to 
wreck,  he  hauls  down  his  colors,  and  his  challenge  is  withdrawn."  In  other 
words,  when  one  leaves  the  ground  personally  during  the  period  of  limitation 
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prescribed  by  the  statute*  he  must  leave  it  under  cireumstances  indicating  that 
he  has  not  left  the  possession/but  stiU  holds  it.  He  must  so  leave  it  that  the 
condition  and  appearance  of  the  premises  themselves  show  to  the  world  that 
there  Is  still  a  person  in  actual  control  and  exercise  of  dominion.  If  he  should 
leave  the  premises  personally,  but  not  in  the  condition  or  manner  indicated* 
before  the  expiration  of  the  time  prescribed  by  the  statute  of  limitationa,  lie 
acquires  no  title  bv  adverse  possession.  Byers  v.  Danley,  27  Ark.  92;  Ringa 
y.  Woodruff.  43  Ark.  486,  487;  Williama  y,  Wallace,  78  N.  G.  854;  8u8que- 
hanna,  etc.^  H.  Co.  v.  Quick,  68  Pa.  St.  189;  Byrne  v.  Lowry,  19  Ga.  27; 
Joiner  v.  Borders,  82  Ga.  289;  Virgin  v.  Land,  Id.  672;  HoUiday  v.  Crom^ 
well,  37  Tex.  437;  Tegarden  v.  Carpen^,  36  Miss.  404;  Sedg.&W.Tr.  Title 
Land,  (2d  Ed.)  §  744,  and  cases  cited.  The  court  below  therefore  erred  in  re- 
fusing to  declare  the  law  as  asked  by  appellants. 

The  next  question  presented  for  our  consideration  is,  what  was  the  effect 
of  the  deed  relied  on  by  appellants  as  evidence?  The  statutes  under  which 
this  deed  was  executed  provide  that,  "immediately  after  the  expiration  of 
the  two  years  allowed  for  the  redemption  of  lands  sold  for  taxes,  the  clerk 
shall  make  out  a  certificate  of  sale  to  the  state  for  all  land  purchased  by  the 
state,  as  shown  by  the  records  of  such  tax  sale  in  his  office  which  have  not 
been  redeemed,  and  cause  the  same  to  be  recorded  in  the  recorder's  office  of 
the  county,  and  thereupon  the  title  to  all  lands  embraced  in  such  certificate 
shall  vest  in  the  state,  and  the  clerk  shall  immediately  transmit  such  certifi- 
cate to  the  commissioner  of  state  lands,  and  thereupon  the  said  lands  shall  be 
subject  to"  private  sale  at  50  cents  per  acre;  and  that  the  commissioner  of 
state  lands,  upon  selling  the  same,  and  immediately  after  the  filing  in  his 
office  of  a  receipt  showing  that  the  full  amount  of  the  purchase  money  has 
been  paid  into  the  statu  treasury,  shall  execute  to  the  purchaser  a  quitclaim 
deed  in  behalf  of  the  state  to  the  land;  and  that  such  deed  shall  be  received  as 
evidence  in  any  court  of  the  state.  Evidence  of  what?  Manifestly,  of  title 
to  the  land  conveyed.  The  sttitute  having  provided  that  the  title  to  the  land 
forfr'ited  shall  vest  in  the  state  upon  the  performance  of  certain  acts  by  the 
clerk,  it  is  clear  tliat  the  object  of  the  commissioner's  deed  is  to  convey  tliat 
title  to  the  purchaser  from  the  state,  and  that  the  deed  was  intended  to  be 
prima  facie  evidence  of  that  title.  Such  has  been  the  policy  of  the  state,  as 
a  general  rule,  in  respect  to  tax  deeds  long  prior  to  and  at  all  times  since  the 
enactment  of  the  statutes  under  which  appellants'  deed  was  executed.  It 
was  in  pursuance  of  this  favorite  policy  that  the  deed  of  the  commissioner  of 
state  lands  to  lands  forfeited  for  taxes  was  made  prima  facie  evidence  of  title 
in  the  purchaser  to  the  lands  conveyed.  As  of  all  such  legislation,  the  object 
is  to  relieve  the  grantee,  and  those  holding  under  him,  from  making  proof 
until  evidence  is  introduced  showing,  or  tending  to  show,  that  the  deed  con- 
veyed no  title.  Acts  1874-75,  p.  227,  §  19;  Acts  1875,  p.  95,  §  6;  Mansf. 
Dig.  §  4246. 

It  was  not,  therefore,  necessary  for  appellants  to  have  proved  that  all  things 
necessary  to  vest  title  in  the  state  was  done.  Their  deed  was  prima  facie 
evidence  of  that  fact.  The  certificate  of  the  derk  that  he  could  not  find  in 
his  office  certain  records  or  evidence  did  not  overcome  this  prima  facie  evi- 
dence. The  only  effe^ct  of  it,  if  admissible  for  any  purpose,  was  to  show  that 
so  much  of  such  records  or  evidence  as  was  required  to  be  filed  or  of  record 
in  the  clerk's  office  was  lost.  The  truth  is,  a  pai^t  of  this  evidence  which  the 
clerk  certified  could  not  be  found  in  his  office  was  not  required  to  be  filed 
there,  and  a  part,  if  not  all,  of  it  was  immaterial,  and  could  not  affect  appel- 
lants' title.  How  far  it  is  immaterial  is  unnecessary  for  us  to  decide  at  this 
time. 

The  circuit  court  erred  in  finding  from  the  evidence  before  it  that  appel- 
lants' deed  is  void.  For  the  errors  indicated,  the  judgment  of  the  court  be- 
low is  reversed,  and  this  cause  is  remanded  for  a  new  trial.        ^  j 
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;    '  '  Edwards  v.  Thompson. 

'  (8ii)yreme  Cbtirt  of  Tennessee.    May,  1887.) 

ExErtnox— Crops— Postponement  of  Libn. 

Under  the  Teniieasee  statute,  an  execution  may  not  be  levied  on  a  growing  crop 
"until  the  fifteenth  day  of  November,  after  such  crop  is  mature."  Where,  there- 
fore, in  December,  a  levy  was  made  under  an  execution  tested  as  of  the  Julv  pre- 
ceding, held,  that  the  rights  of  one  who  purchased  the  crop  in  September,  before 
its  maturity,  were  paramount  to  those  of  the  execution  creditor ;  the  eflTect  of  the 
statute  being  to  postpone  the  lien  of  the  execution. 

Appeal  from  circuit  court,  Weakley  county. 

C,  M.  Swing,  for  plaintiff  in  error.    H.  H.  Barty  for  defendant  in  error* 

Caldwell,  J.  In  July,  1879,  A.  M.  Boyd  obtained  a  decree  in  the  chan- 
cery court,  at  Dresden,  against  W.  T.  Edwards,  for  $1,078.81.  Execution 
issued  on  this  decree  December  6,  1884,  and  two  days  thereafter  was  levied 
upon  a  crop  of  com  as  the  property  of  the  execution  debtor.  The  writ  bore 
teste  of  the  first  day  of  the  preceding  July  term,  and  the  corn  was  standing  in 
the  field,  ungathered,  at  the  time  of  the  levy.  T.  R.  Edwards,  who  had  pur- 
chased the  corn  from  M.  T.  Edwards  about  the  first  of  September,  1884,  be- 
fore it  was  mature,  brought  his  action  of  replevin  against  the  sheriff  for  the 
possession  of  the  com.  His  honor,  the  circuit  Judge,  tried  the  case  without 
the  intervention  of  a  jury,  and  rendered  judgment  in  favor  of  the  sheriff. 
Edwards  has  brought  the  case  to  this  court  by  writ  of  error. 

It  is  familiar  doctrine  that  the  lien  of  an  execution  from  the  judgment  or 
decree  of  a  court  of  record  relates  to  its  teste,  and  attaches  to  all  personalty 
owned  by  the  debtor  between  the  teste  and  the  levy,  so  as  to  defeat  the  title 
of  all  intermediate  purchasers.  Battle  v.  Bering,  7  Yerg.  529 ;  Daley  v.  Perry i 
9  Yerg.  448;  Johnson  v.  BaU,  1  Yerg.  291;  Blajck  v.  Planters'  Bank,  4 
Humph.  867;  Union  Bank  y.McClung,  9  Humph.  91;  Barnes  v.  Hayes,  1 
Swan,  804;  Bvans  y.  Barnes,  2  Swan,  292;  Peek  Y.Bohinson,  8  Head,  488; 
Neil  V.  &aut,  1  Gold.  396;  Booco  v.  Parezyk,  9  Lea,  885.  Growing  crops, 
when  fruetus  industrialest  the  product  of  annual  planting,  such  as  com, 
wheat,  rye,  potatoes,  etc.,  are  personal  property.  Kimball  v.  8attley,  45 
Amer.  Rep.  616;  Pumer  v.  Pieroy,  17  Amer.  Rep.  591,  and  note;  1  Benj. 
Sales,  (Ed.  of  1888,)  §§  120-127;  Carson  y.Brotoder,  2  Lea,  701.  At  com- 
mon law  such  crops  are  subject  to  levy  and  sale  under  execution.  Whipple 
V.  Foot,  2  Johns.  422;  Smith  v.  Tritt,  1  Dev.  &B.  242,  and  citations;  Herm. 
Ex'ns.  §  125;  KimhdU  y.  SatUey,  45  Amer.  Rep.  616;  Benj.  Sales,  8  121. 
In  this  state  the  right  of  a  creditor  to  levy  upon  the  growing  crop  of  his  debtor 
is  recognized  by  statute,  but  that  right  cannot  be  exercised  "until  the  fifteenth 
of  November  aiter  such  crop  is  mature,"  unless  the  owner  absconds,  conceals, 
himself,  or  leaves  the  country'.    Code  M.  A;  V.  §  8749. 

The  contention  of  the  learned  counsel  for  Thompson  is  that  the  limitation^ 
contained  in  this  statute  does  not  affect  the  lien  of  the  execution,  but  only 
defers  the  time  of  levy  and  sale.    The  position  is  plausible,  but  we  think  it  is . 
not  in  accordance  with  the  spirit  and  letter  of  the  statute.    The  doctrine  of 
relation  as  to  executions  had  its  origin  in  a  desire  on  the  part  of  the  courts  to 
prevent  the  debtor  from  claiming  his  property,  to  the  injury  of  the  creditor, 
after  judgment.    Hence  the  lien  of  the  execution  relates  to  its  teste,  (as  to  per- 
sonalty,) and  attaches  to  all  such  property  as  the  creditor  may  be  entitled  to  . 
tAe  in  satisfaction  of  his  writ.    But  if,  for  any  reason,  the  property  of  the 
debtor  cannot  be  seized  under  execution,  it  cannot  be  affected  by  the  usual 
lien  or  the  doctrine  of  relation.    If  the  property  be  absolutely  protected  from  . 
execution  under  statutory  exemption  laws,  of  course  there  is  no  lien  upon  it. . 
So,  if  it  is  free  from  execution  during  a  specified  period,  it  is  free  from  the  ^ 
lien  during  the  same  period.    The  lien  of  an  execution,  as  suct]^  exists  onlv  * 
v.4s.w.no.l2— 58  gtizedTyV 
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in  connection  with  the  execution  itself,  and  cannot  attach  to  property  before 
the  property  is  subject  to  levy.  The  com  in  the  case  before  us  passed  to  the 
purchaser  free  from  tlie  lien  of  the  execution;  the  sale  having  been  made  bo- 
fore  the  fifteenth  of  November,  when  the  corn  first  became  subject  to  levy. 

Speaking  upon  tliis  subject,  Mr.  Freeman  says:  '*  As  an  illustration  of  this 
rule,  we  may  mention  that,  in  a  state  where  growing  crops  are  liable  to  be 
seized  and  sold,  they  are  bound  by  execution  lien ;  while  in  states  where  they 
cannot  be  levied  upon  until  gathered  they  are  not,  before  gathering,  subject 
to  such  lien. "  Freem.  Ex'ns,  §  197.  For  the  first  part  of  this  statement  the 
author  cites  Lindley  v.  Kelley,  42  Ind.  294;  and  for  the  other  he  cites  Ewns 
V.  Lamar,  21  Ala;  333,  and  Adams  v.  Tanner,  5  Ala.  740 . 

In  discussing  the  power  of  a  judgment  debtor  to  lawfully  mortgage  a  crop 
to  he  planted  by  him,  this  court,  speaking  through  Judge  Sneed,  said:  "The 
judgment  in  this  case  certainly  created  no  lien  upon  Uiecrop  which  the  statute 
protected  from  levy  until  after  maturity.**  Watkins  v.  Wyatt,  9  Baxt.  256, 
a57. 

The  judgment  below  is  reversed,  and  judgment  rendered  here  for  Edwards. 
Thompson  will  pay  all  costs. 

Peters  v.  Wallace  and  others. 

{Court  of  Appeals  of  Kentucky,    Jnne  2,  1887.) 

Bakkbuptcy— Rights  of  Bankrupt. 

The  mere  fact  that  the  assignee  in  bankrupty  declines  to  sue  for  land  claimed  hj 
the  bankrupt,  or  has  verbally  sarrendered  bis  right  to  do  so  to  him,  does  uot  in- 
vest the  bankrupt  with  title  sufficient  to  support  an  action  of  ejectment  by  him. 

Appeal  from  chancery  court,  Pendleton  county. 

Ejectment  by  H.  M.  Peters,  appellant,  against  John  Wallace  and  others,  ap- 
pellees. Both  parties  claimed  title  under  one  William  Holland,  the  appellant. 
\>j  mesne  conveyance  through  Thomas  Holland,  a  son  of  William,  and  the  ap- 
pellees as  purchasers  at  a  chancery  sale  in  the  case  of  Hollarhd  v.  Holland^ 
l)rought  by  the  executors  of  WiUiam^HoUand  against  his  heirs  and  creditors, 
for  a  settlement  of  the  estate. 

C.  E.  Lee,  for  appellant.  L.  T»  Applegate  and  John  JET.  Barker,  for  ap- 
pellees. 

Pbyor,  C.  J.  It  is  not  necessary  to  determine  the  nature  or  extent  of  the 
title  acquired  by  the  appellees,  who  were  the  purchasers  of  the  land  in  con- 
troversy at  the  decretal  sale  had  under  the  judgment  of  the  Campbell  chancery 
court.  The  appellant,  Peters,  who  brings  this  ejectment,  shows  that  he  di- 
vested himself  of  title  by  his  proceedings  in  bankruptcy,  and  is  now  attempt- 
ing to  maintain  the  action  without  any  evidence  whatever  of  title  in  himself. 
The  mere  fact  that  the  assignee  in  bankruptcy  declines  to  sue,  or  has  ver- 
bally surrendered  his  right  to  the  appellant,  does  not  invest  the  latter  with 
title. 

The  judgment  below  is  therefore  affirmed. 


Thompson's  Adm'r  v.  Williams,  Receiver. 

Thompson's  Assignee  v.  Same. 

(Court  qfAppeali  of  Kentucky,    June  11,  1S87.) 

Abatement  ahd  Revival— Death  of  Pabty. 

Under  dvil  Code  Ky.  ${  501-509,  an  order  to  revive  cannot  be  made  on  motion 
of  the  plaintiff  within  six  months  from  the  qnalification  of  the  personal  represen- 
tative or  successor  of  the  defendant,  and  if  made  after  six  months  from  the  qual- 
ification, and  so  entered  of  record,  if  there  is  no  service  of  the  order  of  revivor  for 
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12  months  from  the  time  of  qualification,  or  from  the  time  tke  order  conld  have 
been  made,  it  is  a  bar  to  the  right  to  revive,  and  the  plaintiff  id  required  to  resort 
to  his  action  against  the  personal  representatives. 

Appeal  from  circuit  court,  Clark  county. 

W,  M,  Beckner,  H,  L.  Stone,  and  9.  B.  Ifdson,  for  appellants.  Chas.  Eg- 
inton  and  B.  F.  Buckner,  for  appellee. 

PRYOK,  C.  J.  1.  The  present  litigation  should  have  a  final  termination.  In 
an  action  in  equity  pending  between  Williams,  receiver,  the  present  appellee, 
and  Thompson's  administrator,  the  case  was  decided  adversely  to  the  receiver, 
and  he  appealed  to  this  court.  There  were  other  appellees  on  the  appeal  be- 
sides Thompson's  administrator.  When  the  case  reached  this  court,  Thomp- 
son's administrator  moved  to  dismiss  the  appeal  as  to  him  because  he  was  not 
a  party  to  the  proceedings  below.  Thompson,  wlio  was  a  party,  died  before 
judgment,  and  an  order  of  revivor  was  entered,  but  never  issued,  or  was 
served  on  his  administrator,  and  in  this  condition  the  judgment  below  was 
rendered.  When  the  administrator  made  his  motion  to  dismiss  the  appeal, 
as  to  him,  for  want  of  revivor,  an  affidavit  was  filed  by  the  appellant,  or  those 
representing  him,  to  the  effect  that  the  order  of  revivor  was  in  fact  a  consent 
order  reviving  the  case,  and  the  clerk  had  omitted  to  so  state  when  entering 
the  order  below.  This  court  continued  the  case  in  order  that  the  present 
appellee  might  have  the  mistake  corrected  in  the  court  below,  and  then  make 
it  a  part  of  the  record  in  this  court.  He  made  no  effort,  so  far  as  this  record 
shows,  to  have  the  order  of  revivor  corrected,  so  that  it  might  be  made  a  part 
of  the  proceedings  on  the  appeal  then  in  this  court,  and  his  appeal  was  dis- 
missed. The  receiver  thereupon  (the  appellee  now)  filed  his  petition  in  equity 
to  vacate  and  set  aside  the  judgment  from  which  the  appeal  had  been  taken, 
alleging  that  by  mistake  the  order  of  revivor  showing  the  consent  had  not 
been  entered,  and  that  the  administrator  of  Thompson  had  appeared  in  this 
court,  and  fraudulently  caused  the  appeal  to  be  dismissed  on  the  ground  that 
there  was  no  revivor.  A  demurrer  was  sustained  to  the  petition  below  to 
this  proceeding,  and  on  an  appeal  the  judgment  was  affirmed,  and  the  case  re- 
ported in  80  Ky.  828;  this  court  holding  that  no  effort  had  been  made  to  sup- 
ply the  record  in  this  court  on  the  original  appeal  that  was  dismissed,  and  the 
appellant  (now  the  appellee)  had  been  guilty  of  such  laches,  in  failing  to  have 
that  record  amended,  as  constituted  a  bar  to  the  proceeding  to  vacate  the  judg- 
ment. This,  in  our  opinion,  ended  the  litigation r  but,  if  not,  it  was  too 
late  to  revive  the  action  in  the  summary  manner  provided  by  the  Code. 

While  the  appeal  in  the  c«ise  of  Williams  v.  Thompson  was  pending  in  this 
court,  in  which  the  motion  to  dismiss  for  want  of  revivor  was  enteral,  viz., 
on  the  twenty-second  of  October,  1879,  the  present  appellee  had  an  order  of 
revivor  that  seems  to  have  been  made  at  the  May  term,  1872,  reviving  the 
action  against  Thompson's  administrator,  served  on  the  administrator,  und, 
having  the  case  redocketed,  (the  same  having  been  filed  away,)  proceeded  to 
litigate  the  questions  between  him  and  Thompson's  administrator.  It  was 
seven  years  before  the  action  was  revived  against  the  administrator,  and 
that  revivor  was  had  while  an  appeal  was  pending  in  this  court  about  the 
same  matter,  and  time  given  the  appellant  to  show  that  the  order  of  revivor 
had  in  fact  been  entered  and  served  or  revived  by  consent.  The  order  of  re- 
vivor, having  been  made  within  six  months  from  the  qualification  of  the  ad- 
ministrator, was  a  nullity,  unless  by  consent)  or  the  representative  had  after- 
wards made  defense  or  entered  his  appearance. 

2.  Seven  years  had  elapsed  before  this  order  was  served.  Therrfore  no  re- 
vivor could  be  had.  By  section  501,  Civil  Code,  the  order  of  revivor  may 
be  made  on  the  motion  of  either  party,  or  of  his  representative  or  successor. 
By  section  502:  "If  the  order  be  made  by  consent  of  the  pai-ties,  the  action 
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shall  stand  forthwith  revived;  and,  if  not  made  by  consent, the  order  shall  be 
served,  in  the  same  manner  as  a  summons,  upon  the  party  adverse  to  the  one 
making  the  motion."  By  section  507  it  is  provided:  "An  order  to  revive  an 
action  against  the  personal  representative  of  a  defendant,  or  against  him  and 
the  real  representative  of  the  defendant,  cannot  be  made,  unless  by  consent, 
within  six  months  after  the  qualification  of  the  personal  representative. "  Sec- 
tion 508  provides:  "An  order  to  revive  an  action  against  the  representative 
or  successor  of  a  defendant  shall  not  be  made,  without  his  consent,  unless 
within  one  year  after  the  time  in  which  it  could  have  been  first  made. "  Sv^c- 
tion  509  provides:  "An  order  to  revive  an  action  in  the  name  of  the  repre- 
sentative of  the  plaintiff  may  be  made  forthwith,  but  shall  not  be  made,  with- 
out consent  of  the  defendant,  after  the  expiration  of  one  year  from  the  time 
the  order  might  have  been  first  made,  except  that  if  the  defendant  shall  have 
also  died,  or  his  powers  have  ceased  in  the  mean  time,  the  order  of  revivor  on 
both  sides  may  be  made  in  the  period  limited  in  the  last  section."  The  an- 
cient mode  of  revivor  was  by  bill  setting  up  the  facts  constituting  the  orig- 
inal cause  of  action,  and  that  had  to  be  filed  within  a  reasonable  time,  and 
that  time  was  fixed  within  one  year  from  the  time  the  revivor  could  liave 
been  first  had. 

The  question  presented  in  this  case,  is:  Can  the  order  to  revive  be  made, 
on  motion  of  the  plaintiff,  within  six  months  from  the  qualification  of  the 
personal  representative  or  successor  of  the  defendant;  and,  if  made  after  six 
months  from  the  qualification,  and  so  entered  of  record,  if  there  is  no  service 
of  the  order  of  revivor  for  twelve  months  from  the  time  of  qualification,  or  from 
the  time  the  order  could  have  been  made,  is  it  a  bar  to  the  right  to  revive,  and 
the  plaintiff  required  to  resort  to  his  action  against  the  personal  representa- 
tive? The  Code  is  plain  that  no  order  to  revive  against  the  defendant's  rep- 
resentative, unless  by  consent,  shall  be  made  within  six  months  from  the  date 
of  his  qualification;  and  it  is  equally  plain  that  time  does  not  run  against  the 
order  to  revive  until  there  is  some  one  representing  the  original  defendant, 
against  whom  an  order  of  revivor  may  be  had.  The  order  to  revive  is  a  suna- 
mary  mode  of  bringing  the  representatives  or  successors  of  the  deceased  party 
before  the  court,  and  is  a  sul»titute  for  the  former  bill  of  revivor;  but  this 
mode  of  revivor  must  be  pursued  as  provided  by  the  Code,  and  had  within  the 
period  therein  prescribed.  There  is  a  difference  between  an  order  reviving 
the  action  and  an  order  to  revive;  and  although  when  entered  in  either  mode 
by  consent,  or  when  served,  it  amounts  to  a  revivor  regardless  of  the  mere 
form  of  the  order,  still  it  is  plain  from  sections  507  and  508  of  the  Code  that  it 
is  the  order  to  revive  that  must  be  entered  within  the  twelve  months  from  the 
time  the  revivor  could  have  been  had,  and  not  that  the  action  must  actually 
be  revived  within  that  period.  The  order  to  revive  must  be  made  within  the 
twelve  months,  and,  when  made,  a  copy  served  as  a  summons;  and,  when 
served,  the  case  stands  revived  unless  valid  objections  are  interposed. 

Suppose,  however,  the  order  to  revive  is  entered  within  the  proper  period, 
and  no  copy  is  issued  and  placed  in  the  hands  of  some  one  authorized  by  law 
to  serve  it  on  the  representative  of  the  decedent  within  12  months;  then,  by 
analogy  to  the  ancient  practice,  and  under  a  proper  construction  of  the  sev- 
eral provisions  of  the  Code  on  the  subject,  it  is  such  laches  as  should  compel 
the  plaintiff  to  pursue  his  remedy  by  action ;  but  we  are  not  inclined  to  ad- 
judge that,  where  the  order  is  entered  within  the  12  months,  and  a  copy  issued, 
and  placed  in  the  hands  of  an  officer  who  can  serve  the  summons  er  order, 
the  plaintiff  is  barred  of  his  summary  remedy  by  reason  of  the  neglect  of  the 
officer  to  serve  it,  or  the  absence  of  the  representative  of  the  d^edent,  for 
the  time  being,  although  not  purposely,  from  the  jurisdiction.  Here  was  the 
lapse  of  seven  years  in  this  case  before  the  order  was  served,  and  the  motion 
to  revive  should  have  been  overruled,  and  the  objections  of  the  appellant  sus* 
tainted.  ^  , 
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It  is  argued  that  there  was  no  necessity  for  a  revivor  against  Thompson's 
administrator,  for  this  reason:  that  his  administrator,  having  appeared  in  this 
court  on  the  first  appeal,  and  having  it  dismissed  as  to  him,  was  an  appear- 
ance to  the  action,  and  no  summons  or  revivor  was  necessary;  and  the  case 
of  Bently  v.  Qregory^  7  T.  B.  Mon.  36S,  is  relied  on  in  support  of  this  position. 
In  that  case,  Bently  filed  a  bill  enjoining  a  judgment  recovered  against  him 
by  Pile  as  assignee  of  Gregory;  and,  the  case  having  been  decided  on  its 
merits  adversely  to  Bently,  he  appealed  to  this  court.  Before  the  judgment 
below  was  rendered.  Pile  died,  and  an  order  of  revivor  was  made,  but  not 
served  on  Pile's  administrator.  The  administrator,  however,  entered  hi&  ap- 
pearance to  the  appeal  in  this  court,  and  the  judgment  was  reversed.  The 
court,  alluding  to  the  irregularity  of  the  proceeding  below  in  regard  to  the 
revivor,  said  that  it  would  be  unnecessary  for  a  copy  of  the  order  to  be  served 
on  the  administrator  after  the  return  of  the  cause,  for  the  reason  that  he  had 
made  himself  a  party  by  appearing  in  this  court.  So,  if  the  administrator  in 
this  case,  had  entered  his  appearance  here  by  his  motion  to  dismiss,  if  his 
motion  bad  been  overruled,  and  the  judgment  reversed,  no  service  of  the 
order  of  revivor  would  have  been  necessary,  because  he  had  made  himself  a 
party  by  making  the  motion.  He  will  not  be  allowed  to  move  to  dismiss, 
and,  when  his  motion  is  overruled,  then  insist  that  he  was  only  a  party  for 
the  purpose  alone  of  making  the  motion;  but  when  his  motion  is  sustained, 
and  this  court  adjudges  that  he  is  not  a  party  to  the  record,  and  therefore 
dismisses  the  appeal,  it  is  ditficult  to  perceive  in  what  manner  this  made  him 
a  party,  or  dispensed  with  the  necessity  of  service  in  any  future  action,  or  in 
the  same  action  when  pending  below.  The  motion  to  dismiss  because  he  was 
not  a  party  was  at  his  peril.  If  the  court  sustained  the  motion,  this  ended 
the  appeal  as  to  him ;  but,  if  overruled,  be  is  then  a  party  to  the  action  for 
all  the  purposes  of  the  litigation. 

Judgment  reversed,  and  remanded  for  proceedings  consistent  with  this 
opinion. 

Holt,  J.,  not  sitting. 


Adler  and  others  v.  Kansas  City,  S.  &  M.  B.  Go.  and  others. 

{Supreme  Court  «f  iHtwuri,    June  6,  1887.) 

1.  AflSIOKMENT — IWOTBUMENT — STIFFICIEKCY. 

A  person  entitled  to  money  under  a  contract  with  the  Springfield  &  Memphis 
Railroad  Company  made  an  asaifirnment  of  his  rights  thereunder  by  a  written  no- 
tice and  declaration  thereof  addressed  to  *'  N.,  president  of  the  Kansas  City.  Spring- 
field &  Memphis  Railroad  Company."  The  Springfield  &  Memphis  Railroad  Com- 
pany was  also  known  as  the  Kansas  City,  Springfield  &  Mempnis  Railroad  Com- 
pany, and  the  two  companies,  though  nominally  distinct,  were  virtually  under  the 
same  control.  Heldy  that  the  assignment  was  sofBciently  identified  with  the  sab- 
ject-matter,  and  that  so  much  of  the  description  in  the  address  as  was  false  could 
be  rejected. 

2.  Same— CoNTBACT— EmTBBrr. 

Where  a  contract  provides  that  payments  equal  to  85  per  cent,  of  the  contract 
value  of  the  work  to  be  done  were  to  be  paid  monthly,  and  16  per  cent,  of  the 
contract  valne  of  the  work  done  each  month  was  to  be  retained,  and  be  paid  within 
90  days  afber  the  entire  completion  of  the  work,  Ae/d,  that  the  retained  percentage 
became  a  separate  and  distinct  demand,  which  could  be  assigned. 

Appeal  from  Jackson  county. 

Action  on  an  alleged  assignment  of  rights  under  a  contract.  The  main 
facts  are  stated  in  the  court's  opinion.  The  court,  among  others,  gave  the 
following  instructions: 

**The  court,  sitting  as  a  Jury,  declares  the  law  to  be  that  although  the  court 
should  believe  from  the  evidence  that  in  the  paper  executed  by  Boas  on  the 
thirteenth  of  March,  1888,  and  addressed  to  George  H.  Nettleton,  president  of 
the  Kansas  City,  Springfield  &  Memphis  Bailroad  Company,  that  there  was  an 
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inaccuracy  in  sach  description,  in  that  it  shonld  have  been  addressed  to  said 
Nettleton  as  president  of  the  Springfield  &  Memphis  Railroad  Company,  yet  if 
the  court  further  finds  from  the  evidence  that  the  subject-matter  of  said  paper 
was  understood  alike  by  the  parties  to  be  affected  thereby,  and  particularly  by 
both  of  said  railroad  companies,  and  that  the  Arkansas  corporation  was  known 
as  and  by  the  name  of  the  Kansas  City,  Springfield  &  Memphis  Railroad  Com- 
pany, as  by  its  own  special  name,  and  was  managed  by  the  same  officers 
throughout,  then  the  court  may  and  should  disregard  as  surplusage  the  ab- 
breviation '  K.  C'  and  treat  it  as  properly  addressed. 

'*TIie  court,  sitting  as  a  jury,  declares  the  law  to  be  that  if  under  the  evi- 
dence it  can  determine  the  subject-matter  of  the  paper  of  March  13, 1883,  ex- 
ecuted by  H.  Boas,  and  addressed  to  Nettleton,  president,  etc.,  so  as  to  give 
effect  to  the  purpose  and  intention  of  t(he  parties,  it  should  do  so,  although  the 
court  may  believe  from  the  evidence  that  there  was  an  inaccuracy  in  the  words 
or  abbreviation  <K.  C.,'  descriptive  of  the  railroad  company  intended  to  be 
named;  provided  the  court  believes  from  the  evidence  that  neither  the  Arkan- 
sas Railroad  Company  or  the  Missouri  Railroad  Company  was  misled  or  prej- 
udiced by  such  inaccuracy. 

"The  court,  sitting  as  a  jury,  declares  the  law  to  be  that,  under  the  plead- 
ings and  evidence  in  this  case,  the  defendant,  Henry  Boas,  is  not  entitled  to 
any  relief. 

**The  court,  sitting  as  a  jury,  declares  the  law  to  be  that  if  the  court  finds, 
from  the  evidence,  that  the  plaintiffs  should  recover  against  the  railroad  com- 
pany defendant,  it  should  assess  plaintiff's  damages  at  the  amount  due  from 
the  defendant  Boas,  on  the  account  given  in  the  evidence,  together  with  in- 
terest at  six  per  cent,  from  the  time  demand  was  made  upon  defendant  rail- 
road company,  after  the  balance  due  Boas  had  been  settled." 

The  court  refused  to  give  the  following  declarations  of  law,  at  defendant's 
request,  to-wit: 

"The  papers  read  in  evidence  by  plaintiffs,  directed  to  Nettleton,  president 
and  general  manager  Kansas  City,  Springfield  &  Memphis  Railroad  Company* 
and  signed  by  Boas,  dated  March  13, 1883,  had  reference  to  a  contract  between 
Boas  and  the  Kansas  City,  Springfield  &  Memphis  Railroad  Company,  and  not 
to  a  contract  between  him  and  the  Springfield  &  Memphis  Railroad  Company; 
and  parol  evidence  is  not  admissible  to  show  tliat  he  meant  the  Springfield  & 
Memphis  Railroad  Company,  and  not  the  Kansas  City,  Springfield  &  Memphis 
Railroad  Company. 

"The  paper  read  in  evidence  by  plaintiffs,  directed  to  Nettleton,  president 
and  general  manager  Kansas  City,  Springfield  &  Memphis  Railroad  Company, 
and  signed  by  Henry  Boas,  dated  March  13, 1883,  and  the  letter  to  Nettleton, 
general  manager  and  president  K.  C,  S.  &  M.  R.  R.,  dated  March  17,  1883, 
signed  by  Henry  Boas,  did  not  create  an  assignment  to  plaintiffs  of  the  con- 
tract between  Boas  and  the  Springfield  &  Memphis  Railroad  Company,  or  of 
what  might  be  due  thereon  upon  final  settlement,  or  of  any  indebtedness,  or 
of  any  portion  of  what  might  be  so  due. 

"  Under  the  pleadings  and  the  evidence,  plaintiffs  cannot  recover  against 
defendant  the  Kansas  City,  Spring6eld  &  Memphis  Railroad  Company. 

"  The  court  declares  the  law  to  be  that  the  railway  company  had  the  right  to 
pay  H.  Boas,  during  the  progress  of  the  work,  and  for  the  purposes  thereof, 
money  out  of  the  fifteen  per  cent,  retained  percentage,  notwithstanding  the 
paper  of  March  13,  1883,  signed  by  H.  Boas,  read  in  evidence  by  plaintiffs, 
and  notwithstanding  the  letter  of  Nettleton ,  also  read  in  evidence,  dated  March 
19, 1883,  to  plaintiff,  by  them  read  in  evidence." 

McKeighan  dt  Jones^  for  respondents. 

Where,  upon  applying  a  written  instrument  to  its  subject-matter,  whether 
person  or  thing,  the  description  contained  in  the  instrument  is  true  in  part» 
but  not  true  in  every  particular,  so  much  of  the  description  as  is  false  may 
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be  rejected,  if  sufficient  remains  to  ascertadn  its  application.  1  Greenl.  Ev. 
§  301;  2  Whart.  Ev.  §  945;  Winkley  v.  Kaime,  32  N.  H.  268,  (274;)  Trustees 
V.  Peaslee,  15  N.  H.  317,  (329;)  Loomis  v.  Jackson,  19  Johns.  449.  (451;) 
Worthingtan  v.  Hylyer,  4  Mass.  196,  (205;)  Ltish  v.  Druse,  4  Wend.  313, 
(319;)  Button  v.  Tract  8oc.,  23  Vt.  336,  (349;)  Fitzpatrick  v.  Fitzpatrick, 
36  Iowa,  674,  (682;)  Allen  v.  Lyons,  2  Wash.  C.  C.  475;  Redfield's  note  to 
Kurtz  V.  Hihner,  10  Amer.  Law.  Reg.  (N.  S.)  93;  J.  D.  Caton's  note  on 
same  case,  Id.  353. 

When  there  is  a  latent  ambiguity  in  a  written  instrument,  parol  evidence 
is  competent  to  remove  it.  1  Greenl.  Ev.  §  297;  2  Whart.  Ev.  88  956,  957. 
See,  generally.  King  v.  Fink,  61  Mo.  209;  Edwards  v.  Smith,  63  Mo.  119; 
Amomtt  V.  Montague,  Id.  201;  Charles  v.  Patch,  87  Mo.  450;  Coe  v.  Hitter, 
86  Mo.  277;  Williams  v.  Bank,  72  Mo.  292;  Campbell  v.  Johnson,  44  Mo.  247; 
Hardy  v.  Matthews,  38  Mo.  121;  fifco«  v.  ^at7ey,  23  Mo,  140. 

Pratt  dk  Tichnor,  for  appellants. 

In  Jackson  v.  SUl,  11  Johns.  215,  the  court  says:  "It  is  a  general  and  set- 
tled distinction,  running  through  all  the  cases  on  this  subject,  that  extrinsic 
evidence  cannot  be  received  to  contradict,  vary,  or  add  to  an  instrument  of 
writing,  but  only  to  explain  and  elucidate  it,  and  this  only  in  a  case  of  a 
latent  ambiguity.  *  *  ♦  An  ambiguity  is  properly  latent,  in  the  sense  of 
the  law,  when  the  equivocality  of  expression  or  obscurity  of  intention  does 
not  arise  from  the  words  themselves,  but  from  the  ambiguous  state  of  ex- 
trinsic circumstances  to  which  the  words  of  the  instrument  refer,  and  which 
is  susceptible  of  explanation  by  a  mere  development  of  extraneous  facts,  with- 
out altering  or  adding  to  the  written  language,  or  requiring  more  to  be  un- 
derstood thereby  than  will  fairly  comport  with  the  ordinary  or  legal  sense  of 
the  words  made  use  of." 

In  Means  v.  De  La  Vergne,  50  Mo.  343,  this  court  says:  <*  Applying  the  de- 
scription which  is  necessary  in  all  deeds  is  very  different  from  contradicting 
or  varying  the  contents  of  a  written  instrument." 

In  King  v.  Fink,  51  Mo.  209,  an  ejectment  suit,  an  attempt  was  made  to 
show  that  although  the  land  was  described  as  in  the  S.  W.  ^,  that  it  was  in 
reality  in  the  N.  E.  h  but  the  court  said:  "It  is  not  admissible  to  reject  a  de- 
scription which  is  definite  and  certain  in  a  deed,  and  incorporate  other  premises 
by  a  different  description.  *  *  *  It  is  not  simply  removing  a  difficulty 
arising  from  a  defective  description;  it  is  making  the  deeds  speak  in  refer- 
ence to  a  matter  on  which  they  are  altogether  silent."  See,  also,  Jennings 
V.  Brizeadine,  44  Mo.  333. 

Norton,  C.  J.  Plaintiffs  for  cause  of  action  substantially  allege  in  their 
petition  that  the  Kansas  City,  Springfield  &  Memphis  Railroad  Company  is  a 
corporation  created  under  the  laws  of  Missouri,  to  build  and  operate  a  road 
from  Springfield  to  a  point  on  the  state  line  in  the  diiection  of  Memphis,  Ten- 
nessee; that  the  Springfield  &  Memphis  Railroad  Company  was  created  under 
the  laws  of  Arkansas,  to  build  and  operate  from  the  last-named  point  to  a 
point  opposite  the  city  of  Memphis;  that  both  of  said  corporations  were  or- 
ganized as  a  part  of  the  same  enterprise,  and  for  the  purpose  of  constructing 
a  continuous  line  of  road  between  Springfield  and  Memphis,  to  be  undej:  the 
same  management,  and,  while  nominally  two  corporations,  they  were  under 
the  same  management,  the  same  persons  holding  the  chief  offices  in  both  cor- 
porations, keeping  the  general  offices  of  both  together  at  Kansas  City;  that 
both  corporations  were  organized  in  1881,  and  on  the  thirty-first  of  March, 
1883,  said  corporations,  under  the  laws  of  Missouri,  were  consolidated  into 
one  corporation,  under  the  name  of  the  Kansas  City,  Springfield  &  Memphis 
Railroad  Company.  It  is  further  alleged  that  on  the  fourth  of  May,  1882,  one 
Henry  Boas  and  the  Springfield  &  Memphis  Railroad  entered  into  a  written 
contract,  under  which  said  Boas  was  to  do  certain  work  for  the  construction  of 
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several  miles  of  its  road,  for  which  monthly  payments  were  to  be  made  to  him 
for  work  done  the  preceding  month,  on  the  certificate  of  the  chief  engineer, 
deducting  from  each  monthly  estimate  15  per  cent,  to  be  held  by  the  company 
as  an  indemnity  for  any  loss  or  damage  by  reason  of  any  failure  of  said  Boas 
to  do  the  work  as  provided  in  the  contract;  that  said  15  per  cent,  so  retained 
was  to  be  paid  said  Boas  within  90  days  after  he  had  completely  performed 
his  contract.  It  is  further  alleged  that,  while  said  contract  was  in  the  name 
of  the  Arkansas  corporation,  it  was  in  fact  executed  by  and  in  the  name  of 
the  Missouri  corporation;  that  all  the  estimates  of  work  done  under  it,  and 
pa^onents  and  vouchers  therefor,  were  made  in  the  name  of  the  Missouri  cor* 
poration ;  that  on  the  thirteenth  of  March,  1883,  said  Boas,  for  value,  assigned 
and  transferred  to  the  plaintiffs  all  of  his  right,  title,  and  Interest  in  and  to 
the  percentage  retained  by  said  company  which  had  then  or  might  thereafter 
accrue,  and  that  both  of  said  companies  were  notified  of  the  said  assignment. 
It  is  for  the  recovery  of  this  retained  percentage  for  which  plaintiffs  sue,  and, 
having  obtained  judgment  in  the  trial  court,  defendants  have  appealed,  and, 
in  order  to  a  proper  disposition  of  the  questions  arising  thereon,  reference 
will  be  made  to  the  facts  disclosed  by  the  evidence  bearing  upon  them. 

There  is  no  dispute  as  to  the  contract,  or  its  terms;  nor  as  to  the  organiza- 
tion of  the  respective  corporations,  nor  their  consolidation;  nor  as  to  the  fact 
that  the  chief  officera  were  the  same  in  both  corporations ;  nor  as  to  the  ob- 
ject of  both  to  construct  and  operate  a  continuous  line  of  road  from  Spring- 
field to  Memphis;  nor  as  to  the  fact  that  the  accounts  of  the  Arkansas  corpo- 
ration were  kept  in  the  name  of  the  Missouri  road  for  account  of  the  Arkan- 
sas road;  nor  as  to  the  fact  that  the  engineer's  monthly  estimates  of  work 
done  by  Boas  were  not  only  made  out  on  blanks  of  the  Kansas  City,  Spring- 
field in  Memphis  Bailroad,  but  were  signed  by  hini  as  the  engineer  of  that 
company;  nor  cail  any  question  be  fairly  raised  from  the  evidence  as  to  the 
fact  that  the  Springfield  A  Memphis  Bailroad  Company  was  known  by  the 
name  of  the  Kansas  City,  Springfield  &  Memphis  Bailroad  Company,  as  well 
as  by  its  own,  not  only  among  the  officers  and  employes,  but  by  others  not  di- 
rectly connected  with  either  road.  The  disputed  questions  grow  out  of  the 
evidence  offered  by  plaintiffs  to  establish  the  transfer  to  them  of  Boas*  inter- 
est to  them  in  the  retained  payments,  and  notice  of  such  transfer.  To  estab- 
lish said  transfer  and  notice  plaintiffs  put  in  the  following  evidence: 

"St.  Louis,  Maroh  13, 1883. 

**&eo,  H.  ITettleton,  Esq.,  PresH  and  Manager  K.  C,  Springfield  cfe  Men^ 
phis  R.  JR.,  Kansas  City,  Mo. — Dear  Sib:  For  and  in  consideration  of 
advances  made  to  me  by  Mess.  Adler,  Croldman  &  Co.,  of  about  ten  thon- 
sand  or  more  dollars,  I  hereby  transfer  to  them  all  right,  title,  and  interest  to 
the  retained  percentage  from  all  my  estimates  for  work  under  contracts  made 
between  us.  When  final  settlement  is  made,  and  payment  becomes  due,  no- 
tify them,  and  oblige  Yours  truly,  Henby  Boas." 

"St.  Loms,  March  13,  1883. 

"^Mr.  Geo.  H.  mttUton,  PresH  K.  C.,8.  <&  M,  JR.  «.,  Kansas  City,  Mo.— 
Dear  Sir:  We  herein  hand  you  a  copy  of  an  order  given  by  Mr.  Henry  Boas, 
and  which  explains  itself.  As  soon  as  the  retained  percentage  due  Boas  is 
payable,  we  ti*ust  you  will  promptly  advise  us,  and  original  order  will  be  sent 
you.  We  trust  you  will  let  us  know  that  this  notice  has  been  duly  received, 
and  will  have  attention.         Very  truly,        Adleb,  Goldman  i  Co. 

"By  Max  Stern.** 
"Kansas  Citt,  Mo.,  March  13,  1883. 

^'Messrs.  Adler,  Goldman  dk  Co.,  108  Main  Street,  St.  Louis,  Mo. — Gen- 
tlemen: I  have  yours  of  March  13th,  inclosing  copy  of  an  order  given  you 
by  Mr.  Henry  Boas,  and  the  same  has  been  placed  on  file  in  the  comptroller's 
office.    We  have  also  been  notified  of  the  order  by  Mr.  Boas  himself.. 

"Yours,  truly,  Geo.  H,  Nettleton,  President." 

Digitized  by  VnOOQlC 
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"Powhatan,  Arkansas,  March  17,  1883. 

*' George  H.  NettUton,  Bsq.,  Gen'l  Manur.  and  Pres.  K.  C,  8.  cfr  M,  R,  E. 
— D£AB  Sib:  A  few  days  ago  I  was  compelled  to  assign  the  15  per  cent,  re- 
tained by  the  company  for  the  following  reasons:  As  my  work  is  approach- 
ing its  finish  and  end,  and  having  had  a  strong  and  large  force  of  men,  and 
under  the  above  circumstances  having  no  use  of  so  many  men,  I  am  and  was 
•compelled  to  discharge  most  of  them,  and  they  want  and  were  compelled  to 
ihave  their  wages  before  pay-day;  and  having  used  all  my  available  means, 
and  my  only  chance  to  realize  money  was  by  assigning  above  per  cient.  held 
back  by  the  company,  and  the  same  I  assigned  to  Mess.  Adler,  Goldman  &  Co.,  • 
of  St.  Louis,  as  they  advanced  me  amount  needed  to  pay  these  men  off;  and 
you  will  please  accept  order  should  Mess.  Adler,  Goldman  &  Co.,  send  order 
II  assigned  to  them.  It  is  understood  with  Adler,  Goldman  &  Co.  that  they 
are  not  to  receive  the  money  of  the  15  per  cent,  until  final  settlement  is  made 
iby  the  company  with  me.  Trusting  you  will  give  this  your  kind  attention,  I 
xremain  Yours,  truly,  Henry  Boas.  " 

The  circuit  court,  as  is  shown  by  the  instructions  given  and  refused,  tried 
the  case  on  the  theory  that  although  these  memoranda  show  an  inaccuracy  in 
the  paper  executed  by  Boas  on  the  thirteenth  March,  1883,  in  being  addressed 
to  Nettleton,  president  of  the  Kansas  City,  Springfield  &  Memphis  Railroad 
vOompany,  instead  of  to  him  as  president  of  the  Springfield  &  Memphis  liail- 
road  Company,  still,  if  the  subject-matter  of  said  paper  was  understood  alike 
hy  the  parties  affected  thereby,  and  the  Springfield  &  Memphis  Railroad  Com- 
rpany  was  known  by  the  name  of  the  Kansas  City,  Springfield  &  Memphis  Rail- 
road Co.,  as  well  as  by  its  own  special  name,  and  was  managed  by  the  same 
chief  officers,  that  then  the  court  should  disregard  the  abbreviation  "K.  C," 
-and  treat  the  paper  as  properly  addressed ;  and  also  upon  the  further  theory 
that  the  paper  dated  the  thirteenth  of  March,  1883,  signed  by.  Boas,  and  ad- 
dressed to  Nettleton,  was,  when  signed  and  delivered,  an  assignment  to  plain- 
tiffs of  the  percentage  retained  by  defendant  under  the  contract  between  Boas 
.and  the  said  Springfield  A  Memphis  Railroad  Company,  and  the  said  company, 
•on  receiving  notice  thereof,  could  not  thereafter  rightfully  pay  over  said  re- 
tained percentage  to  said  Boas,  whether  it  consented  to  said  assignment  or 
not.  It  is  insisted  by  counsel  that  the  theory  on  which  the  case  was  tried  is 
-erroneous  in  this:  that  it  was  not  competent  for  the  court  to  apply  the  assign- 
ment to  the  subject-matter  by  rejecting  or  disregarding  the  letters  "K.  C."  in 
the  description  of  Nettleton's  office. 

This  objection  is  sufficiently  replied  to  by  section  801, 1  Greenl.  Ev.,  where 
it  is  said:  "There  is  another  class  of  cases,  ♦  ♦  *  namely,  those  in  which, 
upon  applying  the  instrument  to  its  subject-matter,  it  appears  that  in  relation 
^o  the  subject,  whether  person  or  thing,  the  description  is  true  in  part,  but  not 
true  in  every  particular.  The  rule  in  such  cases  is  derived  from  the  maxim, 
faUa  demonstratio  non  nocet,  cum  de  corpore  constat.  Here  so  much  of 
the  description  as  is  false  is  rejected,  and  the  instrument  wUi  take  effect  if  a 
.sufficient  description  remains  to  ascertain  its  application.  *' 

The  numerous  authorities  cited  in  the  brief  of  counsel  are  to  the  same 
effect  as  the  above.  Besides  this,  Nettleton  was  the  president  of  both  these 
-corporations,  and,  altliough  addressed  as  the  president  of  the  Kansas  City, 
Springfield  &  Memphis  road,  inasmuch  as  the  evidence  tended  to  show  that 
the  Springfi^ld  &  Memphis  Railroad  Company  was  also  known  by  the  name 
of  the  Kansas  City,  Springfield  &  Memphis  Railroad  Company,  it  was  com- 
petent to  remove  the  latent  ambiguity  thus  arising  by  resorting  to  other  evi- 
dence on  the  same  subject,  calculated  to  explain  the  intent.  Ki7ig  v.  Fink, 
51  Mo.  212;  1  Greenl.  Ev.  §  297. 

It  is  next  insisted  that  the  assignment  in  question  is  an  attempt  to  divide 
•or  transfer  to  plaintiffs  a  part  only  of  an  entire  demand,  without  the  consent 
sof  defendant,  and  that,  therefore,  the  theory  adopted  by  the  court  in  trying 
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the  case  was  erroneous.  The  principle  invoked  by  counsel  that  a  part  of  an- 
entire  debt  cannot  be  assigned  without  the  consent  of  the  debtor  is  undoubt- 
edly correct,  and  has  received  the  sanction  of  this  court  in  the  cases  cit€d  by 
counsel;  but  we  are  of  the  opinion  that  it  has  no  application  to  the  facts  in* 
this  case.  Under  the  contract  payments  equal  to  85  per  cent  of  the  contiacC; 
value  of  the  work  to  be  done  by  Boas  were  to  become  due  and  payable  monthly,- 
and  15  per  cent  of  the  contract  value  of  the  work  done  in  each  month  was  ia 
be  retained  by  the  company,  and  to  be  paid  within  90  days  after  the  entire^ 
completion  of  the  work.  While  the  contract  is  entire,  there  can  be  no  doubt,. 
^  under  the  ruling  in  the  case  of  Union  R,  d-  T.  Co.  v.  Traube,  59  Mo.  363, 
that  each  monthly  payment  as  it  became  due  constituted  a  separate  demand 
for  the  recovery  of  which  an  action  could  be  maintained ;  and  there  can  be  no^ 
question  as  to  the  fact  that  within  90  days  after  the  completion  of  the  work, 
in  the  event  of  the  non-payment  of  the  retained  percentage,  an  action  would 
be  maintainable  for  its  recovery  as  a  separate  and  distinct  debt  or  demand- 
It  is  this  separate  demand  as  an  integer  which  is  the  subject  of  the  assign- 
ment, and  hence  the  rule  invoked  by  counsel  has  no  application. 

Having  considered  and  disposed  of  the  questions  raised  by  the  appeal  af- 
fecting the  merits  of  the  case,  and  finding  no  reversible  error  in  the  record,, 
the  judgment  is  hereby  affirmed,  in  which  jUI  concur. 


Mound  City  Paint  &  Color  Co.  v.  Conlon. 

{Supreme  Qmrt  of  Mis$oun.    June  6,  1887.) 

Neoliokkce— Cabblbbs  Diooiko. 

The  defendant,  owner  of  property  adjoining  which  a  cellar  was  being  dag,  en- 
gaged A.,  who  was  dig^ng  the  cellar  under  contract  with  B.,  to  under-pin  the 
wall  of  his  house  adjoining  such  cellar.  Defendant  ordered  A.  not  to  commence 
under-miniiYg  until  the  wall  was  properly  under-pinned.  A.  disobeyed,  by  com- 
mencing before  the  shores  were  utn  in  consequence  of  which  the  wall  fell,  doing- 
damage  to  plaintiff's  property.  Befd  that,  as  the  evidence  showed  A.  to  be  under 
the  control  of  defendant,  defendant  was  liable  for  his  acts,  though  caused  by  dis- 
obedience of  orders,  and  that  instructions  which  hinged  defendant's  liability  upon 
whether  A.  was  at  the  time  a  servant  of  defendant  or  B.,  were  misleading  and  er- 
roneous. 

AppeiU  from  St.  Louis  court  ot  appeals. 

Action  to  recover  damages  done  to  plaintiff's  goods  by  the  fall  of  a  wall 
caused  by  the  alleged  negligence  of  defendant.  A  Mr.  Snyder,  who  was  the- 
contractor  for  the  erection  of  a  house  adjoining  the  wall,  employed  one  Arch- 
ibald to  do  the  cellar  excavation.  The  owner  of  this  property  employed  de~ 
f endant  to  under-pin  the  wall.  Defendant  also  made  arrangements  with  Arch- 
ibald to  do  the  under-pinning.  It  is  alleged  by  defendant  that  Archibald  was. 
not  to  do  this  work  till  defendant  had  shored  up  the  wall,  and  that  Archibald 
proceeded  to  work  in  disregard  of  these  instructions,  and  caused  the  accident. 
Defendant  claimed  that  Archibidd  was  not  to  be  his  servant  till  this  under* 
pinuing  had  been  done,  and  asked  and  obtained  the  following  instructions: 

''Third.  If  the  jury  believe  from  the  evidence  in  this  case  that  the  proxi- 
mate cause  of  the  fall  of  the  building  in  question  was  the  removal  of  the  earth 
or  foundation  wall  of  the  premises  next  adjoining  on  the  south,  and  also  be- 
lieve from  the  evidence  that  one  William  Archibald  removed,  or  caused  said 
earth  or  wall  to  be  removed,  under  a  contract  held  by  him  for  excavating  a 
C'llar  on  such  adjoining  premises,  and  not  as  the  employe  or  under  a  con- 
tract with  the  defendant,  then  they  will  find  for  the  defendant. 

''Fourth.  If  the  jury  believe  from  the  evidence  in  this  case  that  the  prox- 
imate ciiuse  of  the  fall  of  the  building  in  question  was  the  removal  of  the 
eaith  from  under  a  part  of  the  south  wall  of  said  building,  and  that  such 
earth  was  removed,  or  caused  to  be  removed,  by  one  William  Archibald,  and 
that  in  removing,  or  causing  such  removal,  said  Archibald  was  not  acting  a& 
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the  agent  or  employe  of  the  defendant^  or  under  his  direction,  then  the  jury 
will  find  for  the  defendant  in  this  case.  And  the  court  instructs  the  jury 
that  if  they  believe  from  the  evidence  that  an  arrangement  was  made  between 
said  Archibald  and  defendant,  whereby  said  Archibald  was  to  take  charge  for 
said  defendant  of  under-pinning  the  south  wall  of  said  building,  but  that 
said  employment  of  said  Archibald  was  not  to  begin  until  the  defendant  had 
shored  up  said  building,  and  that  said  building  fell  before  said  shoring  up  had 
been  done  by  defendant,  and  before  any  direction  had  been  given  said  Archi- 
bald by  said  defendant,  as  hereinbefore  required,  then  said  Archibald  at  the 
time  of  such  fall  was  not  the  agent  or  employe  of  said  defendant. 

''Fifth.  The  court  instructs  the  jury  that  although  they  may  believe  from 
the  evidence  that  defendant,  in  pursuance  of  his  employment  by  Charles 
Green,  as  administrator  of  the  estate  of  Leon  Boucher,  deceased,  employed 
or  contracted  with  one  William  Archibald  to  under-pin  the  south  wall  of  the 
building  described  in  the  petition,  by  excavating  beneath  the  same  and  build* 
ing  a  new  wall  underneath  the  foundation  thereof;  yet  if  they  further  believe 
from  the  evidence  that  said  Archibald,  by  the  terms  of  his  contract,  was  not 
to  begin  the  work  of  under-pinning  said  south  wall  of  said  building  until  de* 
fendaut  Conlon  had  first  shored  up  or  supported  said  wall  by  timbers  to  be  by 
said  Conlon  placed  against  the  same,  and  also  that  said  building  fell  down  be- 
fore said  Conlon  had  shored  up,  or  supported,  said  south  wall  or  building, 
then  the  court  instructs  the  jury  that  they  must  find  a  verdict  in  favor  of  the 
defendant  in  this  case,  unless  they  shall  also  further  find  that  said  Conlon  di-> 
rected  said  Archibald  to  proceed  with  the  work  of  under-pinning  before  he« 
said  Conlon,  had  shored  up  said  building. " 

Other  facts  appear  in  the  opinion. 

Phillips  &  Stewart  and  W.  C.  Marahalh  for  respondent,  MddUl  A  Ral- 
atorij  for  appellant. 

Black,  J.  The  plaintiff,  a  corporation,  brought  this  suit  to  recover  dam- 
ages done  to  its  goods  by  the  falling  of  the  south  wall  of  the  brick  building 
known  as  No.  704,  on  Twentieth  street,  in  St.  Louis.  The  wall,  it  is  alleged, 
fell  by  reason  of  the  negligence  of  defendant,  who  had  been  employed  by  the 
owner  of  the  property  to  under-pin  it.  Mr.  Snyder  was  the  contractor  for 
the  erection  of  a  new  house  on  property  south  of  and  adjoining  the  wall,  and 
he  had  employed  Mr.  Archibald  to  excavate  the  cellar,  which  had  been  done 
to  the  depth  of  nine  feet,  three  or  four  feet  below  the  wall  to  704;  but  Archi* 
bald  had  left  next  to  the  wall  a  retaining  bank  of  earth  as  a  support  until  the 
wall  should  be  made  safe. 

The  third  instruction,  and  a  part  of  the  fourth,  given  at  the  request  of  de^ 
fendant,  proceed  upon  the  hypothesis  that  at  the  time  the  building  fell  Archi- 
bald was  not  acting  under  his  employment  with  the  defendant,  but  in  the 
execution  of  his  contract  with  Snyder  for  the  excavation  of  the  basement  of 
the  new  building.  Another  part  of  the  fourth  and  fifth  is  based  upon  the 
theory  that  if  Archibald  was  not  to  begin  the  work  of  under-pinning  the  wall 
until  defendant  had  shored  up  the  building,  and  that  the  building  fell  before 
the  shoring  had  been  done,  then  Archibald  was  not  the  servant  of  the  de- 
fendant, and  defendant  was  not  liable  for  Archibald's  acts.  It  was  urged 
that  there  was  no  evidence  which  warranted  the  giving  of  these  instructions, 
containing  the  proposition  before  stated,  and  that  they  were  designed  to  mis- 
lead the  jury. 

Mr.  Arcliibnid,  in  substance,  testified:  "I  agreed  with  Conlon,  at  least  four 
days  before  the  wall  fell,  to  take  charge  of  the  excavating  and  walling, — that 
is,  the  under-pinning,  at  four  dollars  a  day,  and  commissions  on  each  day's 
outlay.  He  told  me  to  let  him  know  when  he  could  get  the  braces  in  the 
cellar,  and  I  went  to  see  him  on  three  different  days,  but  could  not  find  him. 
He  came  to  the  cellar  on  the  morning  of  the  day  the  wall  fell,  and  told  me  to 
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commence  digging  on  Second  street, — ^to  dig  square  down, — but  not  to  under- 
mine, and  be  would  go  home,  and  his  men  would  be  there  with  shares  in  an 
hour.  Said  he  thought  the  building  was  pretty  safe.  I  told  him  Mr.  Snyder 
was  anxious,  and  I  felt  anxious  myself  about  the  wall.  Said  he  would  have 
his  men  there  immediately,  and  put  up  the  shores.  My  men  commenced  at 
the  end  of  the  cross- wall,  on  Second  street,  and  took  the  width  of  that  out, 
so  we  could  get  to  the  depth  we  had  to  go,  and  the  drift  under  the  wall,  ac- 
cording to  Conlon*s  directions.  At  4  o^clock,  when  I  left,  my  man  had  gone 
straight  down,  and  had  not  got  to  the  bottom  of  where  we  had  to  go, — had  not 
got  to  the  bottom  of  the  excavation  I  had  to  make  for  Snyder.  When  I  came 
back  the  building  was  down.  Had  lime  and  sand  on  the  ground  ready,  and 
had  made  arrangements  with  the  mason  on  the  other  wall  for  the  stone." 

Mr.  Conlon  testified:  "Saw  Archibald  three  or  four  days  before  the  wall 
fell,  but  did  not  make  any  arrangement  with  him  then.  The  next  time  I  saw 
him  [Archibald]  was  the  morning  of  the  day  the  building  fell.  I  then  made 
arrangements  with  him  to  take  the  dirt  from  under  the  wall,  and  do  the  under- 
pinning, for  $4  a  day  for  his  own  services,  and  a  commission  on  the  men  he 
would  employ.  Question.  What  did  you  say  to  him  ahoiit  it,  tohen  it  was 
to  he  commmicedf  Afiswer,  As  soon  as  toe  would  haf>e  the  shoring  done.  Q. 
What  did  you  tell  him  on  that  subject?  A.  I  told  him  not  to  take  a  pound 
of  dirt  out  from  under  the  wall  until  he  had  shored  it  up.  He  said  he  thought 
it  was  perfectly  safe.  Said  I:  *  TJiat  may  he,  hut  it  xjoill  he  still  safer  when 
we  get  the  hraces  up,  and  I  don*  t  toant  you  to  touch  a  pound  qf  dirt  tiU  that 
is  done.'*  I  told  him  I  would  order  the  poles  right  away,  and  I  supposed  they 
would  be  down  in  an  hour  or  two.  My  foreman  was  present  at  this  conver- 
sation, which  was  about  half  past  seven  or  a  quarter  to  eight  o'clock  in  the 
morning.  I  instructed  my  foreman  about  hracing  up,  and  not  allowing 
any  dirt  to  he  taken  from  u/nder  the  wall  till  he  had  his  shores  put  up,  6e- 
fore  1 1^.  I  had  nothing  to  do  with  the  bank  of  dirt.  All  I  had  to  do  was 
to  take  the  dirt  from  under  the  wall,  and  do  the  under-pinning." 

Carney,  who  was  Conlon's  foreman,  states  that  he  went  to  the  cellar  in  the 
morning,  and  stayed  there  until  4  o'clock  in  the  afternoon;  that  he  was  pre- 
paring for  the  braces ;  that  Conlon  directed  him  to  see  that  no  dirt  was  dug 
from  the  wall;  that  he  saw  the  laborer,  and  told  him  to  quit,  but  the  latter 
said  that  he  (Carney)  was  not  his  boss. 

David  BresUn,  the  laborer  who  dug  out  the  hole  at  the  comer,  speaks  of  it 
as  a  trench,  but  says  he  does  not  know  what  it  was  for.  It  may  be  stated 
here  that  what  the  stone-masons  said  to  him  was  incompetent  evidence,  and 
should  have  been  excluded. 

Besides  the  foregoing  evidence,  it  appears  that  masons  under  Snyder  were 
at  work  on  the  end  wall  of  the  new  house,  on  Second  street;  had  extended  that 
wall  up  to  within  six  or  eight  feet  of  the  wall  of  704;  and  there  is  evidence 
tending  to  show  that  the  trench  or  hole  dug  on  the  day  the  wall  fell  was  in  a 
continuation  of  that  wall.  This  circumstance,  and  the  fact  that  Archibald's 
contract  with  Snyder  required  him  to  remove  all  the  earth  to  a  depth  of  nine 
feet,  are  urged  as  proof  that  Archibald  was  then  at  work  in  the  execution  of 
his  contract  with  Snyder.  But  the  proof  is  undisputed  that  Snyder  had  for- 
bidden the  removal  of  the  bank  of  earth,  and  that  in  other  respects  the  cellar 
had  been  excavated  for  ten  days.  It  was  no  part  of  Archibald's  contract  to 
dig  the  trenches  for  the  foot  comers  of  the  walls  to  the  new  house.  The  wall 
to  704  could  not  be  undermined  without  throwing  the  bank  of  retaining  earth 
back  in  short  sections,  and  it  was  this  at  which  the  laborer  under  Archibald 
was  engaged,  no  braces  having  yet  been  put  up  when  the  wall  fell.  We  do 
not  see  any  evidence  tending  to  show  that  Archibald  was  at  the  time  the  wall 
fell  performing  his  contract  with  Snyder',  but  it  all  tends  to  show  that  he  was 
then  working  for  Conlon.  It  may  be  that  Archibald  was  bound  to  remove 
the  earth  from  the  cellar  after  the  wall  was  under-pinned,  in  virtue  of  his 
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contract  with  Snyder;  but,  be  that  as  it  may,  the  evidence  is  all  to  the  effect 
that,  by  the  direction  of  Snyder  and  the  agreement  of  Archibald,  the  work  of 
excavating  the  cellar  had  ceased  for  the  wall  of  704  to  be  made  safe.  Saying 
nothing  about  the  evidence  of  Archibald,  which  directly  contradicts  that  of 
Gonlon,  still  the  evidence  of  Mr.  Conlon  shows  that  he  and  his  foreman  and 
Archibald  were  all  in  the  cellar  when  the  latter  was  employed  to  work  by  the 
day;  and  Archibald  then  had  lime  and  sand  on  the  ground  to  go  on  with  the 
work.  They  all  expected  the  shores  to  be  on  hand  in  one  or  two  houi-s,  and 
the  foreman  was  charged  with  the  duty  of  preventing  the  removal  of  any 
earth  until  the  shores  were  up.  The  contract  was  a  present  engagement;  and 
the  very  most  that  can  be  said  of  the  evidence  is  that  it  tends  to  show  that 
Archibald  disobeyed  the  directions  of  his  employer  by  commencing  work  be- 
fore the  shores  were  up. 

In  Wood  on  Master  and  Servant,  §  306,  it  is  said:  '*The  relation  of  master 
and  servant  only  exists  where  the  party  sought  to  be  charged  as  master  either 
employed  or  controlled  the  servant,  or  bad  the  right  of  control  over  him  at  the 
time  when  tlie  injury  happened,  or  expressly  or  tacitly  assented  to  the  rendi- 
tion of  the  particular  service  by  him.  He  must,  at  the  time,  have  had  the 
right  to  direct  the  action  of  the  servant,  and  to  accept  or  reject  its  rendition 
by  him.  *'  To  the  same  effect  is  CkK>ley  on  Torts,  533.  The  fact  that  the  ser- 
vant disobeys  the  instructions  of  the  master  does  not  relieve  the  latter  from 
liability.  Garretzen  v.  Ihtenekel,  50  Mo.  104.  There  can  be  no  doubt,  from  the 
evidence  of  Conlon  himself,  that  Archibald  was  under  his  control,  and  that  of 
his  foreman,  during  the  time  the  digging  was  done  on  the  day  the  wall  fell, 
and  while  they  were  waiting  for  the  shores. 

Instructions  3,  4,  and  5  therefore  present  issues  not  fairly  raised  by  the  ev- 
idence, i.  6.,  that  Archibald  was  at  the  time  the  wall  fell  engaged  in  the  exe- 
cution of  his  contract  with  Snyder,  and  that  there  was  an  arrangement  or 
contract  between  defendant  and  Archibald  whereby  the  latter  was  not  to  com- 
mence work  until  defendant  had  shored  up  the  wall.  The  instructions,  as 
prepared,  could  but  mislead  the  jury»  and  should  have  been  refused. 

The  judgment  of  the  court  of  appeals,  reversing  that  of  the  circuit  court,  ia 
affirmed. 

(All  concur.) 

MuLLXM  and  others  v.  Coitlok. 
(Supreme  Court  qf  Missouri.    June  6,  1887.) 
Appeal  from  St.  Louis  oouri  of  appeals. 

Jifadill  dt  Bahton^  for  Gonlon,  appellants.  FhiHips  &  Stewart,  for  Mullen  and  others,, 
respondents. 

Peh  Gubiam.  The  ruling  made  in  the  case  of  Mound  CSty  Paint  dt  Color  Co.  v.  Con- 
loHj  ante,  922,  leads  to  an  affirmance  of  the  judgment  of  the  court  of  appeals  in  this, 
case,  and  it  is  so  ordered. 


State  ex  reh  Ckamer  v.  Hager  and  others. 
{Supreme  Court  of  MissourL    Jane  6, 1887.) 

Taxatiok— Ikjunction  op  Levy. 

County  judges  will  not  be  enjoined  from  IcTylng  a  tax  to  pay  the  interest  on 
township  bonds,  when  no  evidence  appears  that  they  ever  threatened  or  intended 
to  make  such  a  levy,  or  that  the  plaintiff  had  reason  to  believe  that  they  contem- 
plated doing  so ;  more  especially  since  the  Missouri,  act  of  March  23,  1868,  under 
which  the  bonds  were  issued,  has  been  held  to  be  unconstitutional  and  void,  and 
the  Missouri  act  of  1879  would  make  them  eriminally  liable  for  it. 

Appeal  from  circuit  court.  Gape  Girardeau  county. 

Bawkina  A  Cramer^  for  respondent.    Oliver  d  Limhaugh,  for  appellants- 
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Brace,  J.  This  is  a  proceeding  by  injunction,  instituted  by  the  respond- 
ent as  prosecuting  attorney  of  Cape  Girardeau  county,  against  the  appellants, 
judges  of  the  county  court  of  said  county,  seeking  to  restrain  said  judges  from 
levying  taxes  upon  the  property  of  the  tax-payers  of  Cape  Girardeau  town- 
ship, in  said  county,  to  pay  the  interest  on  certain  bonds  issued  by  said  county 
in  behalf  of  said  township  in  aid  of  the  Cape  Girardeau  &  State  Line  Bail- 
way,  by  virtue  of  an  act  of  the  general  assembly  of  the  state  of  Missouri  ap- 
proved March  28,  1868,  generally  known  as  the  "Township  Aid  Act."  A 
temporary  injunction  was  granted  by  the  judge  of  the  circuit  court  in  vacation. 
The  appellants  appeared,  filed  their  answer,  denying  each  and  every  allega- 
tion contained  in  the  petition,  and  the  case,  coming  on  to  be  heard  on  their 
motion  to  dissolve  the  injunction,  was  submitted  to  the  court  upon  the  follow- 
ing agreed  statement  of  facts: 

"It  is  hereby  agreed  by  and  between  the  parties  plaintiff  and  defendant  in 
this  cause  that  the  same  shall  be  submitted  to  the  court  upon  the  following 
agreed  statement  of  facts,  which,  it  is  believed,  embraces  all  matters  material 
to  either  party: 

"(1)  That  Maurice  Cramer  is  the  prosecuting  attorney  of  Gape  Girardeau 
county,  Missouri. 

"(2)  That  William  Hager,  Samuel  Hitt,  and  Robert  M.  Snider  are  the 
judges  of  the  county  court  of  said  county. 

"(3)  That  in  the  year  1869,  under  the  provisions  of  an  act  of  the  general 
assembly  of  the  state  of  Missouri  entitled  <An  act  to  facilitate  the  construction 
of  railroads  in  the  state  of  Missouri,'  approved  March  28,  1868,  the  county 
court  of  Cape  Girardeau  county,  for  and  in  behalf  of  the  township  of  Gape 
Girardeau,  in  said  county,  subscribed  $150,000  to  the  capital  stock  of  the  Gape 
Girardeau  &  State  Line  Hailroad  Company,  a  corporation  duly  organized  un- 
der the  laws  of  the  state  of  Missouri,  and  afterwards  issued  bonds  in  that  sum, 
with  interest  coupons  attached,  running  twenty  years,  and  bearing  eight  per 
cent  interest. 

'*  (4)  That  the  said  bonds  so  issued  by  said  county  court  are  yet  outstanding 
and  unpaid. 

"(5)  That  the  holders  of  such  interest  coupons  heretofore  becoming  due 
have  brought  their  several  suits  to  enforce  the  collection  thereof,  and  to  com- 
pel the  collection  of  taxes  for  the  payment  of  their  several  claims. 

"(6)  That,  the  said  bonds  so  issued  are  now  about  to  become  due,  and  that 
there  are  interest  coupons  now  past  due,  and  unpaid,  and  not  yet  in  suit,  as 
well  as  others  about  to  fall  due,  which  the  holders  thereof  threaten  to  collect, 
or  attempt  to  collect,  by  suits  at  law,  and  by  compelling  or  causing  the  county 
court  of  said  county  to  have  assessed,  levied,  and  collected  a  tax  or  taxes  for 
the  payment  of  such  claims.'' 

It  was  charged  in  the  petition  '*that  the  said  defendants,  judges  as  afore- 
said, have  heretofore  levied  and  caused  to  be  collected  a  special  tax  upon  all 
the  property,  real  and  personal,  in  said  township  of  Cape  Girardeau,  to  pay 
off  said  interest  coupons,  and  the  said  county  court  now  threatens,  as  the 
plaintiff  is  informed  and  believes,  to  make  further  levies  of  taxes  upon  prop- 
erty of  the  tax-payers  of  said  township,  both  real  and  personal,  and  will 
cause  the  same  to  be  collected  unless  restrained  by  the  orders  and  judgment  of 
the  circuit  court. " 

This  essential  and  material  allegation  of .  the  petition,  upon  which  rested 
plaintiff^s  right  to  maintain  this  action,  was  denied  by  the  defendants  in  their 
answer,  and  remains  wholly  unproved  by  any  or  all  of  the  facts  contained  in 
the  agreed  statement.  There  is  not  a  scintilla  of  evidence  that  the  county 
judges  have  ever  levied  the  tax  complained  of,  or  tending  to  prove  that  they 
ever  threatened  or  intended  to  do  so,  or  that  plaintiff  had  any  reason  to  be- 
lieve that  they  ever  contemplated  doing  so.  Since  the  bonds  mentioned  in  the 
agreed  statement  of  facts  were  issued,  the  act  of  March  23^68,  haa  been 
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lield  by  this  court  to  be  unconstitutional  and  void.  State  v.  BrassfleJd,  67 
Mo.  331;  Webb  v.  Lafayette  Co.,  Id.  363;  State  v.  Walker,  85  Mo.  41. 
And,  by  an  act  of  the  general  assembly  passed  in  1879,  the  judges  of  the 
^x>unty  court  were  prohibited  from  making  a  levy  of  taxes  to  pay  an  indebt- 
edness  or  liability  of  this  character,  except  upon  the  order  of  the  circuit  court, 
*or  the  Judge  thereof  in  vacation,  made  upon  being  satisfied  of  the  necessity 
^f  such  taxes,  and  that  the  assessment,  levy,  and  collection  thereof  will  not 
be  in  conflict  with  the  constitution  and  laws  of  this  state.  Rev.  St.  1879,  §§ 
^6798,  6799.  Should  they  have  made  such  levy  without  such  an  order  they 
•would  have  been  guilty  of  a  criminal  offense,  and  have  incurred  heavy  pen- 
alty. Supra,  §  6800.  It  cannot  be  presumed,  in  the  absence  of  any  proof, 
that  the  appellants  would  be  guilty  of  a  violation  of  the  constitution  and  laws 
^of  the  state,  and  thereby  bring  upon  themselves  the  punishment  of  such  crimi- 
nal conduct.  On  the  contrary,  the  presumptions  are  all  the  other  way.  The 
temporary  injunction  should  have  been  dissolved,  and  the  bill  dismissed,  on 
^he  evidence  in  the  case;  and  the  appellants  should  have  had  judgment  for 
<OAt8,  with  an  assessment  of  their  damages,  if  any,  upon  the  bond;  and,  in 
order  that  such  action  be  taken,  this  cause  is  reversed  and  remanded  to  said 
circuit  court. 


OvEBSPEGK  and  Husband  o.  Thiemann. 
(SupreTne  Court  of  Mistoun.    Juse  6,  1887.) 

1.  SpECTFIO  PeBFORMANCE— CoifTRACr  TO  EXECUTB  DSSD. 

Where,  in  an  action  brought  to  enforce  specific  performance  of  an  alleged  agree- 
ment to  sell  real  property,  it  appeared  that  plaintiffs,  upon  paving  defendant  $400 
for  a  tract  of  Ian  a  which  defendant  had  a  few  days  before  bougnt  for  $375,  was  per- 
mitted to  enter  upon  the  land,  and  continued  in  possession,  under  claim  of  title, 
for  a  number  of  years,  making  valuable  and  permanent  improvements  thereon, 
heidf  that  these  circumstances,  in  connection  with  plaintifiTs  supporting  testimony, 
were  sufficient  to  rebut  the  contradictory  averments  of  defendant,  and  establish 
that  the  agreement  had  been  to  convey  an  estate  in  fee-simple  to  plaintiff.^ 
S.  HusBiLin)  AND  Wife— Suit  by  Wife— Joindeb  of  Husbakd. 

The  plaintiff,  who  had  for  many  years  lived  separate  from  her  husband,  made 
him  a  co-plaintiff  without  his  knowledge  or  consent.  Held  that,  where  the  husband 
himself  did  not  object  to  such  Joinder  during  the  trial  or  by  appeal,  the  defendant 
was  not  entitled  to  attack  plaintiff's  judgment  on  that  ground. 

SHRRWOon,  J.,  dissents. 

Appeal  from  circuit  court,  St.  Louis  county. 

Richard  JET.  Stevens,  Jr„  for  respondent.    Zaoh.  /.  MitcJielh  for  appellant. 

Bat,  J.  This  was  a  proceeding  in  equity,  to  enforce  the  specific  execution 
•of  a  contract  for  the  purchase  of  certain  real  estate  mentioned  in  the  petition. 
The  land  in  question  being  a  certain  five-acre  tract,  lying,  being,  and  ex- 
^nding  along  the  west  side  of  the  S.  E.  4  of  the  N.  E.  |  of  section  15,  45,  5 
E.,  in  St.  Louis  county. 

The  amended  petition,  on  which  the  cause  was  tried,  was  filed  January  21, 
1884,  and  is  to  the  effect  following:  That  plaintiffs  were  husband  and  wife; 
that,  on  March  the  first,  1874,  the  defendant  was  the  owner  in  fee  of  said 
real  estate;  that  the  plaintiff  Martha  Overspeck,  on  the  day  last  aforesaid, 
entered  into  a  contract  with  defendant  for  the  absolute  purchase  of  all  of  de- 
fendant's estate  in  the  said  land,  for  the  price  and  sum  of  9400;  that  defendant 

1  Where  no  part  of  the  purchase  money  is  paid,  orpossesslon  taken  of  the  land,  a 
parol  contract  to  oonvey  umd  cannot  be  enforced.  Higgs  v.  Louisa  Co.,  (Iowa,)  14  N. 
W.  Kep.  906;  BMknMrle  t.  Sohmals,  (Iowa,)  33  N.  W.  Rep.  365. 

See,  also,  Berry  y.  Hartsell,  (Mo.)  8  &  W.  Bep.  582;  SuUivan  v.  O'Neal,  (Tex.)  1  8.  W. 
Hep.  186;  Magee  v.  McManus,  (Cal.)  12  Pac.  Rep.  451;  Barkery.  Critzer,  (Kan.)  11  Pac. 
Hep.  382;  Langellier  v.  Schaefer,  (Minn.)  31  N.  W.  Rep.  690 ;  Henderson  jk,  Stoke8„(K. 
J.)  8  Atl.  Rep.  718 ;  Higgins  v.  Butler,  (Me.)  7  Aa.  Rep.  276.      Digitized  by  GOOQ Ic 
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agreed  to  accept  said  sum  as  the  consideration  for  his  estate  in  said  land*. 
and  tlien  and  there  agreed  to  make,  execute,  and  deliver  to  plaintiff  Martha 
Overspeck  a  good  and  sufficient  deed,  conveying  to  said  Martha  the  fee-simple- 
estate  in  said  land,  upon  the  payment  to  him  of  the  said  sum  of  $400,  and^ 
thereupon  the  plaintiff  Martha  Overspeck  paid  defendant  the  said  $400,  and 
fully  performed,  all  and  singular,  on  her  part,  said  contract;  and  the  defendant, 
thereupon  delivered  to  said  plaintiff  Martha  the  possession  of  said  land,  who  is, 
and  ever  since  has  been,  in  the  possession  thereof,  and  has  also  erected  thereoiv 
a  good  and  substantial  dwell  lug-house,  stable  and  other  improvements,  to  the 
value  of  $600.  The  plaintiff  Martha  Overspeck  further  states  that  she  has  often 
demanded  of  defendant  a  good  and  sufficient  deed  to  and  for  said  land,  accord- 
ing to  the  terms  of  said  contract,  but  that  he  has  wholly  failed  and  refused, 
and  still  fails  and  refuses,  to  perform  his  contract  aforesaid,  whereupon  plain- 
tiff prays  that  said  defendant  may  be  decreed  to  specifically  perfprm  his  sauI 
contract,  and  to  make,  execute,  and  deliver  to  plaintiff  Martha  Overspeck  a 
good  and  sufficient  deed,  conveying  to  and  vesting  in  said  Martha  Overspeck 
the  fee-simple  estate  in  and  to  said  land,  and  for  such  other  relief  as  may  be 
just  and  proper. 

The  answer  of  defendant  was  (1)  an  admission  of  his  ownership.  Qt.4i^ 
land,  but  a  denial  of  all  other  allegations  contained  in  the  petition;  (2)  that 
at  the  solicitation  of  plaintiff  Martha,  and  in  consideration  of  $400  to  him 
paid  by  said  plaintiff  Martha -Overspeck,  he  verbally  leaseH  and  let  said  land 
to  said  plaintiff,  to  use,  have,  bold,  and  enjoy  by  her  for  and  during  her  nat- 
ural life,  or  for  such  lesser  period  as  she  might  elect,  conditioned  that  slif 
and  her  children  only  should  occupy  the  same;  and  that  in  case  she  should 
abandon  or  desire  to  vacate  same,  or  at  her  death,  the  said  tract  of  land  should 
revert  to  and  be  turned  over  to  him,  the  defendant,  upon  his  returning  to 
said  Martha  Overspeck,  if  living,  or,  in  case  of  her  death,  tlien  to  the  children 
and  heirs  at  law  of  said  Martha,  the  said  $400,  so  paid  over  and  held  by 
him  as  aforesaid.  Defendant  states  that  he  has  fully  performed  said  contract 
on  his  part,  and  stands  ready  and  willing  to  execute  to  plaintiff  his  deed  of 
conditional  life-estate  to  said  land  as  aforesaid,  and  here  tenders  such  deed;, 
or,  upon  said  Martha's  electing  to  abandon  said  lands,  and  deliver  possession 
thereof  to  defendant,  he  is  ready  and  willing,  and  here  tenders  to  restore  to 
her,  the  said  sum  of  $400  so  received  by  him  of  her,  in  consideration  of  being 
permitted  to  hold,  use,  and  enjoy  said  land,  upon  the  terms  and  conditions 
aforesaid. 

The  reply  was  a  general  denial  of  new  matter  set  up  in  the  answer.  Upon 
a  trial  before  the  court,  upon  the  pleadings  and  the  evidence,  there  was  a 
finding  of  the  issues  for  the  plaintiff  Martha  Overspeck,  and  a  decree  of  spe- 
cific execution  of  the  contract  accordingly,  from  wliich  the.  defen^nt,  after 
an  unsuccessful  motion  for  a  rehearing,  appeals  to  thi4  court.  ,    , 

From  the  pleadings  it  will  be  observed  that  the  only  controv6d;e4.qttes^i(^ 
between  plaintiff  and  defendant  was  whether  the  contract  in  queatibn  W§s  f<|r 
the  absolute  purchase  of  the  fee-simple  title,  to  ^id  land,  as  claimed  ))j  {^n- 
tiff,  or  for  a  lease  or  life-estate  only,  conditioned  as  diaimedby  d^^^|yit{ 
The  only  witnesses  testifying  directly  on  this  point  were  the  plainfiff  p^^x^^ 
Overspeck,  and  the  defendant,  each  testifying  explicitly ,  a^  chsfifG^ 
tively  in  the  petition  and  answer.  Besides  this,  there  \fer9  uu4W"*"*'^ 
and  circumstances  bearing  on  this  point  that  will  be  noticed  i4.| 
of  the  opinion.  At  the  trial  the  evidence  in  the  cause  develop 
and  ciBCumstances,  upon  which  othQr  questipn^  were  ^Ueo^t^  i%} 
which  also  will  be  noticed  hereafter.  •...*..•  -^ 

As  to  the  main  and  controlling  question  1n,.tb«caie  presenM^^rtptiefpad- 
ings,  there  is  no  dispute  as  to  the  fact  thatthe  plaintiff  Mavthtf ']pVid  ther  de- 
fendant, at  the  time  of  making  the  contract,  tjie  purchase  price  of  $400;  that 
Defendant  thereupon  delivered  her  the  possession  of  said  landi-and  that  she 
gitizedby  VjOC 
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thereupon  made  various  valuable  and  permanent  improvements  thereon,  con- 
sisting, among  others,  of  a  dwelling-house,  stable,  cistern,  and  the  like,  at 
a  cost  of  about  9600,  and  has  ever  since  held  and  occupied  the  same  under  claim 
of  title,  and  that  she  had  repeatedly  demanded  of  defendant  a  deed  therefor, 
as  claimed  by  her,  and  that  he  had  refused  to  make  and  deliver  such  a  deed, 
but  had  tendered  a  deed,  in  conformity  to  his  view  of  the  contract,  or  a  re- 
turn of  the  purchase  money,  at  her  election,  which  she  declined  to  accept.  It 
also  appeared  in  evidence  that  the  defendant,  a  few  days  before  said  contract, 
had  bought  the  4(X-acre  tract,  of  which  the  5-acre  lot  in  question  was  a  part, 
at  and  for  the  price  of  $75  per  acre;  and  that  the  plaintiff  Martha  paid  him 
for  the  five  acres  at  the  rate  of  $80  per  acre;  making  $400,  and  thereupon,  on 
the  faith  thereof,  had  made  and  erected  valuable  and  lasting  improvements 
thereon  to  the  value  of  $600;  that  at  the  time  of  the  contract  the  plaintiff, 
Martha  Overspeck,  with  her  children  by  a  former  marriage,  had  been  living 
separate  and  apart  from  her  present  husband,  Joseph  Overspeck,  some  eight  or 
nineyears,  and  deriving  no  support  from  him;  and  that  she  paid  the  purchase 
money,  and  made  said  improvements  with  her  own  means,  and  had  continued 
to  reside  upon  said  5-acre  lot,  with  her  said  children,  for  some  eight  or  nine 
years  before  this  suit  was  commenced;  and  that  defendant,  in  trading  with 
her,  supposed  her  to  be  a  widow  and  nnoiarried.  At  the  trial  it  further  ap* 
peared  that  it  was  agreed,  among  other  things,  that  the  evidence  of  Joseph 
Overspeck,  the  husband  and  co-plaintiff,  on  behalf  of  defendant,  if  competent, 
was  to  the  effect,  among  other  things,  ^that  her  claim  to  the  property  in  ques- 
tion was  acquired  without  his  knowledge  or  consent,  as  was  this  suit  insti- 
tuted; and  that  he  never  consented  to  being  made  a  party  jilaintiff  thereto, 
but  has  always  been  opposed  to  her  recovery  herein,  as  it  only  encoaraged 
her  in  her  abandonment  of  his  bed  and  board.^'  On  this  point  also  it  was 
agreed  that  the  plaintiff  Martha  would  state  "that  she  did  not  ask  him  [the 
husband]  to  join  in  the  suit  with  her;  nor  did  he  have  any  knowledge  of  the 
suit,  or  in  any  way  consent  thereto/'  There  was  other  unimportant  testi- 
mony in  the  case  not  necessary  to  notice. 

Upon  the  state  of  the  record,  a  reversal  is  here  insisted  on  by  the  defend- 
ant's counsel  for  two  reasons:  (1)  There  was  no  authority,  in  law  or  equity, 
in  the  court,  to  retain  and  force  Joseph  Overspeck  to  be  and  rt;main  a  party 
plaintiff  therein.  ^2)  The  finding  or  the  court,  upon  the  law  and  the  evi- 
dence, should  have  been  for  the  appellant. 

As  to  the  first  point,  it  is  perhaps  sufficient  to  say  that  the  co-plaintiff  hus- 
band did  not  appeal  from  the  judgment  below,  nor  except  to  the  rulings  of 
the  court  on  this  point,  and  Is  not  here  complaining,  and  that  it  does  not  lie 
in  the  mouth  of  the  defendant  to  make  that  objection  for  him.  On  the  other 
point,  which  is  the  only  real  question  presented  by  the  record,  it  is  to  be  ob- 
served that,  while  the  direct  testimony  of  the  plaintiff,  Martha  Overspeck,  and 
the  defendant  Thiemann,  as  to  the  terms  of  the  contract,— whether  it  was 
for  the  fee,  or  a  life-estate  only,  conditioned,  as  alleged  by  defendant, —is  in 
direct  conflict,  yet  the  undisputed  facts  and  circumstances  accompanying  the 
transaction  sliow,  we  think,  with  reasonable  certainty,  if  not  to  a  demon- 
stration, that  the  contract  in  quetion  was  for  the  "fee  of  the  land"  as 
charged  by  the  pliiintiff  Martha.  In  this  behalf  it  is  shown  that  defend- 
ant, a  day  or  two  before  the  contract  in  question,  bought  the  40-acre  tract,  of 
which  that  in  controversy  is  a  part,  for  the  price  and  sum  of  $75  per  acre, 
and  that  plaintiff  Martlia  paid  him  at  the  rate  of  $80  per  acre  for  that  portion 
she  purchased.  There  is  nothing  in  the  evidence  tending  to  show  that  the 
five^M^re  tract  was  of  more  than  an  average  value  to  the  entire  tract.  It  also 
appears  that  immediately  thereafter  the  plaintiff  Martha,  on  the  faith  of  said 
contract,  took  possession,  and  expended  $600  more  in  the  making  and  ereo* 
lion  of  valuable  and  lasting  improvements  thereon,  and  has  continued  to  oc- 
cupy and  claim  the  fee  in  the  same,  besides  paying  the  taxes  thereon.  It  is  a 
v.  4s.  w. no.  12 — 69 
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little  strange  and  unlikely,  to  say  the  least  of  it,  that  she  should  have  paid  in 
cash  the  full  value  of  the  fee  in  the  property,  and  then  expended,  in  addition 
thereto,  largely  more  than  the  full  value  in  permanent  and  valuable  improve- 
ments thereon,  for  the  uncertain  and  inadequate  consideration  of  a  life-estate 
only,  coupled  with  the  promised  conditioned  return  of  tlie  purchase  money 
only,  at  her  death  or  ^rlier,  if  she  chose  to  abandon  the  same  to  defendant. 

The  evidence  is  that  she  had  been  living  separate  and  apart  from  her  hus- 
band some  eight  or  nine  years  before  the  purchase,  and  about  the  same  length 
of  time  after  the  purchase,  without  deriving  any  support  from  her  said  hus- 
band during  all  that  time.  Why  this  was  so  may  not  clearly  appear,  nor  is  it 
material.  It  is  true  that  while  the  pleadings  contain  no  allegation,  and  present 
no  issue,  on  the  point,  and  while  the  agreed  statement  shows  that  the  co- 
plaintiff  husband  would  testify,  if  competent,  to  the  effect  ''that,  as  husband 
of  plaintiff,  [Martha,]  he  never  abused  or  ill-treated  her,  that  she  abandoned 
his  house  and  bed  in  St.  Louis  county,  without  cause,  some  sixteen  years 
ago, — ^yet  the  decree  of  the  court  on  this  point  recites  in  its  findings  that  the 
phiintiffs  were  married  in  1862,  and  lived  together  till  about  1865,  when  the 
plaintiff  Martha  Overspeck  was  compelled  by  the  cruel  and  barbarous  treat- 
ment of  Joseph  Overspeck,  to  leave  his  house  and  home,  and  ever  since  that 
time  has  lived  separate  and  apart  from  him." 

The  record  does  not  disclose  how,  when,  or  where  the  wife  obtained  the 
means  with  which  she  made  the  purchase  and  improvements;  yet  the  whole 
ease  tends  to  show  that  they  were  hers,  or,  at  least,  not  provided  by  the  hus- 
band. Taking  the  whole  case,  in  all  its  aspects,  and  examining  the  testimony, 
facts,  and  circumstances  in  all  their  bearing,  we  have  not  been  able  to  agree 
with  defendant's  counsel  that  ''the  finding  of  the  court  upon  the  law  and  the 
evidence  should  have  been  for  the  appellant. "  On  the  contrary,  we  are  of  the 
opinion  that  the  finding  and  judgment  of  the  court  were  for  the  right  party, 
and  ought  to  be  affirmed,  and  it  is  accordingly  so  ordered.  Heqfy.  Redmoih 
76  Mo.  195,  and  cases  cited;  Bish.  Mar.  Wom.  §  250,  and  section  89;  Chan^ 
berlin  v.  Robertson,  31  Iowa,  401. 

(All  concur,  except  Sherwood,  J.,  who  dissents.) 


''^^ "  State  c.  Thruston. 

(Supreme  Court  qf  Mu$ouri.    June  0,  1887.) 

SXATUTEBr— AmBKDMBNT— CJOHBTITDTIONAL  LAW. 

Missouri  act  of  1883,  (Acts  1883,  p.  90.)  amending  act  of  1881.  (Acts  1881.  p.  ISO.) 
prohibiting  the  sale  of  intoxicating  liquors  by  druggists  and  pharmacists  in  certain 
quantities  without  a  prescription,  by  adding  three  newsections  thereto,  and  amend- 
ing section  8  thereof,  section  8,  as  amended,  being  set  out  in  fhll  in  the  amenda- 
tory act,  is  not  yiolative  of  section  84,  art.  4,  of  the  constitution  of  Missouri,  provid- 
ing that  '*  no  act  shall  be  amended  by  providing  that  designated  words  thereof  be 
stnclcen  out,  or  that  designated  words  be  inserted,  or  that  designated  words  be 
stricken  out  and  others  inserted  in  lieu  thereof;  but  the  words  to  be  stricken  out, 
or  the  words  to  be  inserted,  or  the  words  to  be  stricken  out  and  those  inserted  in 
lieu  thereof,  together  witli  the  act  or  section  amended,  shall  be  set  fortii  in  lull  as 
amended." 

Appeal  from  Cooper  county. 

Tfie  Attorney  General,  for  respondent.    Draffen  A  Williams^  for  appellant. 

Norton,  C.  J.  The  defendant  was  indicted  in  the  Cooper  county  circuit 
court,  as  a  druggist  and  pharmacist,  for  selling  intoxicating  liquors  in  less 
quantities  than  one  gallon,  without  a  written  prescription  first  had  and  ob> 
tained  from  a  reguh^ly  registered  and  practicing  physician.  Defendant  was 
tried,  convicted,  and  fined  ^100,  and  has  appealed  to  this  court;  and  the  sole 
ground  relied  upon  for  a  reversal  of  the  Judgment  is  the  alleged  unconstitu- 
tionality of  the  act  of  the  legislature  on  which  the  indictment  Is  founded. 
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The  act  of  1883,  (Acts  1883,  p.  90,)  on  which  the  Indictment  was  fouhded, 
amends  the  act  of  1881,  (Acts  1881,  p.  130.)  by  adding  three  new  sections 
thereto,  and  amending  section  8  of  said  act,  the  section  8,  as  amended,  being 
set  out  in  full  in  the  amendatory  act.  It  is  claimed  by  counsel  that  said 
amendatory  act  is  violative  of  section  84,  art.  4,  of  the  constitution,  because 
it  does  not  set  out  in  full  the  whole  of  the  act  amended.  Said  section 34  is  as 
follows:  ''No  act  shall  be  amended  by  providing  that  designated  words  thereof 
be  stricken  out,  or  that  designated  words  be  inserted,  or  that  designated  words 
be  stricken  out  and  others  inserted  in  lieu  thereof;  but  the  words  to  be 
stricken  out,  or  tlie  words  to  be  inserted,  or  the  words  to  be  stricken  out  and 
those  inserted  in  lieu  thereof,  together  with  the  act  or  section  amended,  shall 
be  set  forth  in  full  as  amended.''  It  will  be  perceived  that  this  section  does 
not  forbid  the  amendment  of  an  act  by  the  passage  of  an  act  adding  new  sec- 
tions to  the  act  amended;  and  it  will  be  seen  that,  if  any  section  of  a  statute 
or  act  to  be  amended  provided  the  section  when  amended  shall  be  fully  set 
forth  in  the  amendatory  act  as  amended,  it  is  only  when  all  the  sections  of  an 
act  ure  amended  that  the  entire  act  as  amended  is  required  to  be  set  out.  State 
V.  Chamherst  70  Mo.  625.  The  act  in  question  is  not  open  to  the  objection 
urged  against  it,  and  the  judgment  is  hereby  affirmed,  with  the  concurrence  of 
the  other  judges. 


State  «.  Pagels. 
{SapmM  Cbiirf  qf  Missouri,    June  20,  1887.) 

1.  IirsAiriTT—HoMiciDC— InsTBtJcmov. 

On  a  murder  trial,  the  defense  being  insanity,  the  court  charged,  in  substance, 
that  the  criterion  of  defendant's  responsibility  was  whether,  at  the  time  of  the  kill- 
ing, he  knew  said  act  to  be  wrong  and  a  violation  of  law :  that  insanity  must  be 
established  to  the  reasonable  satisfaction  of  the  jury;  and  tnat  the  burden  of  prov- 
ing such  defense  rested  with  defendant.  Held  a  proper  instruction,  and  that  a  re- 
quested charge  in  substance  that,  if  defendant  obeyed  an  uncontrollable  impulse 
springing  from  an  insane  delusion,  the  Jury  should  acquit,  was  properly  refused. 

2.  Criminal  PsAcricB—OoHTiNUAircs— Affidavit. 

A  motion  for  a  continuance  by  defendant  on  the  ground  of  the  absence  of  wit- 
nesses is  properly  denied  when  tne  affidavits  fail  to  disclose  the  materiality  and  rel- 
evancy of  the  proposed  testimony,  or  that  due  diligence  was  used. 

8.  SaMB— WrrNSBB— iNDOBSBMVirr  of  NaWX  oh  iNDICTMBIfT. 

Under  Rev.  St.  Mo.  i  1802,  the  evidence  of  an  officer  id  com^wtent  for  the  state  on 
the  trial  of  a  criminal  offense,  although  the  name  of  such  witness  is  not  indorsed 
on  the  indictment. 

4.  SaMB— O)lfFDnB0BT  PbOCBSS  fob  WlTirBSSBS. 

The  right  to  compulsory  process  for  witnesses  does  not  extend  to  non-resident 
witnesses, 

5.  JUBT— COMPBrrBWOT— CiTIZEWSMIP. 

One  who  had  lived  in  this  country  about  18  years,  resided  in  the  dty  of  St.  Lonls 
8  years,  was  over  21  years  of  age,  bad  declared  bis  intention  of  becoming  a  cit- 
izen according  to  law  not  less  than  1  nor  more  than  6  years  prior  to  the  tnal,  is  a 
citisen  under  section  2,  art.  8,  Const  Mo.,  and,  under  the  statutes  of  said  state,  a 
competent  jaror  upon  the  trial  of  a  criminal  case. 

6.  BaMB— COMPBTKNOY— PBBJUDfCE  AGAINST  iNSANrTT  PlBA. 

An  aversion  to  a  bogus  plea  of  insanity  does  not  disqualify  a  penon  from  serving 
as  a  juror  who  is  otherwise  competent. 

7.  SVIDBNGB— DOCDMBMTABY— RbOOBO  OF  IHBAHB  ABTLUlf. 

To  render  certified  copies  of  the  records  of  hospitals  for  the  insane  situated  in  an- 
other state  admissible  m  evidence  on  a  criminal  trial  in  this  state,  it  is  necessary, 
under  section  2286,  Rev.  St.,  to  show  that  such  institutions  are  "pubiic  offices  of  a 
sister  state.*' 

8.  Samb— Fboof  of  IirsAKiTT— Doodmbntabt. 

A  certifieate  from  the  superintendent  of  the  poor-house  in  the  city  of  St.  Louis, 
in  the  form  of  a  private  letter  that  a  perK>n  has  been  confined  there  as  an  insane 
patient,  does  not  fall  within  sectiou  2285,  Rev.  St.,  as  evidence  to  prove  the  insanity 
of  such  person ;  such  document  being  neither  a  record,  nor  exemplification  of 
office  books  kept  in  any  public  office  of  the  ITnited  States,  nor  of  a  sister  state. 
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9.  Cbimihal  Pbacticb  Trial— Qubbtionb  bt  Judge. 

A  trial  judge  has  the  right  to  interrogate  a  witness  to  stipply  some  omitted  and 
legitimate  question,  or  to  fully  develop  ttie  facts  bearing  on  the  case. 

10.  Sams— Trial— PsBBBRcx  of  Stenoorapreb. 

Whether  or  not  the  official  stenographer  shall  attend  upon  a  trial  in  the  St  Louis 
criminal  court  is  discretionary  with  the  trial  judge.  The  action  of  said  jadge  in 
that  respect  is  not  reviewable  on  appeal. 

11.  Appeal— Habhlebs  Error. 

Upon  a  murder  trial,  the  fact  of  the  killing  being  established  both  by  the  testi- 
mony and  the  admissions  of  the  accused,  held  immaterial  that  dying  declarations 
of  deceased  were  admitted  Improperly  in  evidence,  since  such  declarations  only 
went  to  prove  an  admitted  fact,  to-wit,  the  homicide. 

12.  Same— OBJscnoN  nor  Raised  Below. 

The  circuit  attorney  in  his  concluding  remarks  misstated  the  testimony  of  one  of 
the  witnesses,  and  thrice  his  attention  was  called  to  the  impropriety.  JoioM,  with- 
out deciding  whether  the  remarks  would  have  been  error  nad  an  exception  been 
saved  thereto,  in  the  absence  of  such  exception  the  appellate  court  would  not  rule 
on  the  point 

Appeal  from  St.  Louis  criminal  court. 

Atty.  Gen.  Boone,  for  respondent  6^^.  Bullock  and  /•  R.  Kinealy,  for 
appellant. 

Sherwood,  J.  On  the  evening  of  November  12, 1885,  in  the  city  of  St. 
Louis,  Jerry  Pagels,  the  defendant,  with  a  double-barreled  shotgun,  shot  and 
killed  Samuel  Kohn.  He  was  Indicted  for  the  crime  at  the  January  term, 
1886,  was  arraigned,  and  pleaded  not  guilty,  March  22, 1886.  At  the  May 
term  following,  the  cause  was  continued,  and  at  the  same  term,  June  7tb,  on 
the  representation  of  the  defendant  that  he  was  without  counsel,  the  court 
appointed  Messrs.  George  Bullock  and  James  R.  Kinealy  as  his  attorneys. 
At  the  July  and  October  terms  the  cause  was  continued  by  general  order,  and 
was  finally  set  for  trial  December  1, 1886;  but,  on  representation  of  delend- 
ant's  counsel  that  the  defendant  was  not  ready  for  trial,  the  trial  was  further 
postponed  until  the  thirteenth  of  that  month,  when  it  began,  resulting  in  a 
verdict  of  guilty,  and  sentence  accordingly;  whereupon  an  appeal  was  granted 
the  defendant,  accompanied  by  what  in  capital  cases  is  its  necessary  incident, 
a  stay  of  execution  until  his  appeal  could  be  heard  by  thitf  court.  The  right 
of  appeal  in  a  capital  case  is  necessarily  coincident  with  that  of  a  stay  of  exe- 
cution until  that  appeal  can  be  heard.  Indeed,  it  is  somewhat  difficult  to  see 
how,  in  such  a  case,  the  former  right  can  be  exercised  or  be  efficacious  unless 
in  conjunction  with  the  latter  right.  There  are  many  errors  assigned  as 
reasons  for  reversing  the  judgment  of  the  criminal  court.  They  will  now  be 
considered. 

1.  The  application  for  a  continuance  was  properly  denied.  The  defend- 
ant's affidavit  therefor  disclosed  neither  relevancy  nor  diligence.  The  wit- 
nesses resided  in  Illinois  who  were  relied  on  to  prove  the  insanity  of  the  de- 
fendant's blood  cousin,  Fredericlc  Just,  who  it  seems  had  been  confined  at 
various  times  in  asylums  for  the  insane  at  Jacksonville  and  Anna,  Illinois, 
and  that  the  insanity  of  said  Just  was  ''hereditarily  transmitted  from  the  pa- 
ternal ancestors.''  Of  the  fact  of  ancestral  insanity  the  defendant  could  not 
well  have  been  ignorant;  and,  as  he  states  he  was  acquainted  with  the  wit- 
nesses, their  condition  in  life,  and  places  of  residence,  it  is  inconceivable 
that  before  December  8,  1886,  he  was  not  aware  that  those  witnesses  knew 
the  facts  already  mentioned.  But  waiving  that  view  of  the  matters,  and  treat- 
ing the  affidavit  as  true  according  to  the  usual  rule,  it  does  not  appear  that 
the  ** paternal  ancestors'*  of  Frederick  Just,  "the  son  of  the  brother  of  affi- 
ant's mother,"  were  the  paternal  ancestors  of  the  defendant;  and,  if  they 
were  not,  the  materiality  of  the  desired  testimony  is  not  apparent,  and  in  oases 
of  this  sort  all  intendments  are  taken  against  the  statements  in  the  application. 
But  the  application  is  insufficient,  for  the  reason  that,  though  J^  alleges  that 
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the  testimony  is  **ihateriah*^  its  materialitj  is  not  shown  by  any  statement. 
What  does  it  matter  if  the  facts  set  forth  in  the  application  be  admitted y 
How  do  they  affect  the  d^endantf  It  does  not  appear  that  he  intended  to 
interpose  the  plea  of  insanity;  and,  if  he  did  not,  it  was  wholly  immaterial 
whether  the  allegations  in  the  application  were  true  or  otherwise.  The  rele- 
vancy of  the  statements  in  the  application  to  the  issue  joined  must  always  ap- 
pear, together  with  what  will  render  apparent  the  defendant's  own  want  of 
laches  in  order  to  make  the  application  good.  1  Bish.  Grim.  Pr.  §  951a.  The 
fact  that  the  defendant  did  i^rwards  rely  on  the  defense  of  insanity  could 
not  retroactively  make  the  affidavit  good. 

As  the  affidavit  of  the  defendant  did  not  comply  with  legal  requirements, 
the  affidavits  of  his  counsel  could  add  to  it  no  strength.  Besides,  those  affi- 
davits disclose  no  diligence.  Over  six  months  had  elapsed  between  the  time 
of  the  appointment  of  the  counsel  and  the  occurrence  of  the  trial;  and  during 
that  time  they  did  nothing,  so  far  as  appears.  In  ascertaining  what  the  line  of 
defense  would  be,  and  making  preparations  therefor;  and  they  ceitainly  had 
no  right  to  rely  on  the  statements  of  the  circuit  attorney,  or  the  clerk  of  the 
criminal  court,  as  to  when  the  case  of  the  defendant  would  be  docketed  or 
called  for  trial.  And  the  refusal  of  the  continuance  involved  no  denial  of  a 
constitutional  right.  The  right  to  compulsory  process  for  witnesses  does  not 
and  cannot  extend  to  non-resident  witnesses.    State  v.  Butler^  67  Mo.  59. 

2.  Was  Lang  competent  to  serve  as  a  jurorV  He  had  lived  in  this  country 
about  18  years,  resided  in  the  city  of  St.  Louis  some  3  years,  was  over  21  years 
of  age,  had  declared  his  intention  of  becoming  a  citizen  according  to  law  not 
less  than  1  year  nor  more  than  5  years  prior  to  the  defendant's  trial.  He  was 
therefore  a  citizen  under  the  terms  of  section  2  of  article  8  of  our  state  consti- 
tution, so  far  as  being  a  voter  is  concerned,  and  that  privilege  is  one  of  the 
highest  marks  and  attributes  of  citizenship.  Taken  in  its  "plain,  ordinary, 
and  usual  sense,"  as  words  are  required  to  be  taken  by  section  3126,  Kev.  St., 
— and  this  is  the  general  rule,  (Smith,  Ck>mm.  §  481,)— the  word  "citizen" 
may  well  mean  one  entitled  to  vote.  If  so,  Lang  was  competent  to  serve  as 
a  juror  under  the  provisions  of  section  2777,  Rev.  St.,  nor  was  Ryan  disquali- 
fied as  a  juror  because  of  his  aversion  to  a  "bogus  plea  of  insanity."  State  v. 
Bums,  85  Mo.  47;  State  v.  Baber,  74  Mo.  292. 

3.  It  belongs  alone  to  the  judge  of  the  criminal  court  to  say  whether  the 
official  stenographer  "shall  attend  upon  said  court"  in  any  given  cause;  and 
his  action,  whether  reasonable  or  otherwise,  (in  this  instance  it  appears  to  have 
been  reasonable,)  is  not  the  subject  of  review  here,-- certainly  furnishes  no 
ground  for  reversal  of  the  judgment 

4.  The  fact  of  the  killing  of  Kohn  by  the  defendant  was  abundantly  estab- 
lished by  the  evidence,  as  well  as  by  the  admissions  of  the  defendant.  In- 
deed, the  plea  of  insanity  is  itself  and  of  necessity  a  plea  in  the  nature  of  a 
plea  of  confession  and  avoidance;  the  courts  differing  as  to  the  quantum  of 
evidence  to  sustain  such  a  plea.  1  Whart.  Grim.  Law,  (9th  £d.)  §  61.  Such 
plea  is  but  a  baredenial  of  a  part  of  the  government's  case.  It  admits  the  aet 
charged,  but  avers  that  there  was  no  criminal  intent  accompanymg  the  act, 
and  therefore  denies  the  or  Jm6  charged.  2Bi8h.  Gnm.Pr.(3d£d.)§669.  This 
being  the  case,  it  is  wholly  immaterial  to  discuss  the  point  whether  testimony 
as  to  Kohn's  dying  declarations  was  properly  received  in  evidence,  since  those 
declarations  only  went  to  an  admitted  fact,  to-wit,  the  homicide. 

5.  Under  the  provisions  of  section  1802  it  was  competent  for  Ofllcer  Emmett 
to  testify  on  behalf  of  the  state,  though  his  name  was  not  indorsed  on  the  in- 
dictment. StaU  V.  Boy,  83  Mo.  268;  State  v.  Grigin,  87  Mo.  608;  StaU  v. 
O'Day,  89  Mo.  561,  1  S.  W.  Rep.  759. 

6.  In  order  for  the  introduction  as  evidence  of  certified  copies  of  the  rec- 
ords of  the  hospitals  for  the  insane  at  Anna  and  Jacksonville,  Illinois,  it  was 
necessary,  under  the  terms  of  section  2285,  to  show  that  such  institutions 
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were  public  offices  "of  a  sister  state. "  Under  section  2272  the  printed  statute 
book  of  Illinois  was  competent  evidence  to  show  what  the  statutes  of  that 
state  were,  and  thus  lay  the  basis  for  introducing  the  evidence  desired;  and 
error  occurred  in  rejecting  that  book.  Tliere  was,  however,  no  exception 
saved  to  the  ruling  of  the  court  rejecting  the  statutes  of  Illinois  when  offered 
in  evidence  for  that  purpose,  and  without  those  statutes  the  certified  copies 
aforesaid  were  worthless. 

Relative  to  what  is  termed  the  certificate  of  Thomas  Cloany,  superintend* 
ent  of  the  poor-house  of  the  city  of  St.  Louis,  it  suffices  to  say  that  it  does 
not  fall  within  the  provisions  of  section  2285,  since  it  is  neither  a  record  nor 
exemplification  of  office  books  kept  in  any  public  office  of  the  United  States,  nor 
of  a  siatei'  state.  In  form  it  is  but  a  private  letter  from  the  superintendent 
in  relation  to  J.  F.  Pagel's  having  been  confined  there  as  an  insane  patient. 

7.  There  can  be  no  doubt  of  the  right  of  a  trial  judge  to  interrogate  a  wit- 
ness, if  he  deems  it  necessaiy  to  supply  some  omitted  and  legitimate  question, 
or  to  fully  develop  the  facts  bearing  on  the  case.  Whart.  Crim.  Ev.  §  452» 
and  cases  cited.  In  the  present  instance  the  question  propounded  to  Drs. 
Lutz  and  Bauday  were  proper,  and  not  obnoxious  to  any  valid  objections. 

8.  The  concluding  remarks  of  the  circuit  attorney  were  not  based  on  the 
evidence  of  Dr.  Bauday,  were  a  misrepresentation  of  that  evidence,  and  his 
attention  had  been  thrice  called  to  the  misstatement  of  the  testimony  which 
he  had  made.  It  is  true  that  the  trial  judge,  on  objection  made  by  defendant's 
counsel,  indirectly  administered  a  rebuke  by  causing  the  stenographer  to  read 
Dr.  Bauday 's  answer  to  the  question  proi>ounded  by  the  court;  but  it  would 
have  been  better  if  such  conduct  had  received  pointed  rebuke.  Prosecuting 
officers,  even  in  the  heat  of  debate,  ought  not  to  forget  that  they  owe  a  duly 
to  the  defendant  as  well  as  to  the  state;  to  the  state,  to  fairly  prosecute,  and 
to  endeavor  to  secure  conviction  by  all  proper  methods  and  legitimate  modes; 
to  the  defendant,  to  refrain  from  doing  or  saying  aught  which  the  highest 
sense  of  professional  honor  will  not  sanction.  But,  notwithstanding  these 
observations, — observations  not  infrequently  made  heretofore,  {State  v.  Leaho^ 
I  S.  W.  Hep.  288;  State  v.  Barham,  82  Mo.  67,) — inasmuch  as  no  exception 
was  saved  to  the  objectionable  remaiks,  we  say  no  more  on  the  point;  by  no 
means  intimating,  however,  that  it  would  have  been  reversible  error  even  if 
exception  had  been  saved. 

9.  As  some  of  the  instructions  are  now  to  be  examined,  it  becomes  appro- 
priate to  give  a  HsunU  of  the  evidence  in  the  cause  pro  and  con,  so  that  the 
propriety  of  those  instructions  can  l)e  the  better  understood.  For  some 
months  prior  to  the  killing,  Kolm  and  the  defendant  had  been  buyers,  reaped^ 
ively,  for  different  hide-houses  in  the  city  of  St.  Louis,  and  there  had  grown 
up  between  them  quite  a  brisk  business  rivalry.  In  connection  with  this, 
one  \ntness  speaks  of  the  defendant  using  on  one  occasion  an  expression  of 
strong  and  contemptuous  dislike  for  Kohn,  the  deceased.  On  the  evening  of 
the  homicide,  and  after  it  had  become  quite  dark,  the  defendant,  who  had 
been  discharged  from  employment  that  day,  went  down  to  the  warehouse  of 
Brown  &  Co.,  where  Kohn  was  at  work,  and  asked  Mullen  if  Kohn  was  in, 
and,  being  answered  in  the  affirmative,  told  him  to  tell  Kohn  '*a  man  wanted 
to  see  him;''  and  when  Kohn  came  towards  the  door  of  the  warehouse,  which 
it  seems  was  on  an  alley,  and  was  in  about  hy^  or  six  feet  of  the  entrance,  he 
spoke  to  the  defendant,  and  said,  *'Do  you  want  to  see  me?"  when  the  defend- 
ant replied:  "Sam,  you  son  of  a  b ,  I  want  to  see  you;"  and  immediately 

shot  him,  and  in  a  moment  or  two  shot  him  again.  Within  a  very  short  time 
after  this,  the  defendant,  with  the  gun  still  in  his  hand,  met  Chris.  Luittile, 
and  told  him,  "I  shot  the  son  of  a  b ."  Proceeding  on  his  way,  the  de- 
fendant went  to  the  store  of  Metzger,  an  acquaintance  of  his,  and  left  the  gun 
there,  saying,  "Til  be  back  in  a  minute,"  walked  out  through  the  back  way* 
and  never  returned.    From  there  he  went  over  to  Illinois  in  a/skiff,  almost 
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immediately  recroesed  th«  river  on  the  bridge,  and  'went  out  into  the  city 
some  four  miles  distant  from  the  scene  of  the  homicide,  had  his  hair  cut  short, 
and  his  goatee  and  mustache  shaved  off,  and  was  in  a  saloon  playing  cards 
when  arrested'  by  Officer  Emmett  some  three  days  after  the  killing  occurred. 
On  his  way  to  the  four  courts,  defendant  confessed  the  homicide  to  the  offi- 
cer; spoke  of  the  deceased  in  most  opprobrious  terms;  said  he  ought  to  have 
been  dead  long  ago;  that  Eohn  had  been  telling  people  that  he,  the  defendant^ 
was  drunk,  when  he  had  taken  the  pledge,  and  was  not  drinking  anything. 
Asked  by  Emmett  where  he  went  after  killing  Eohn,  he  replied,  as  testitied 
to  by  Emmett,  as  follows:  "I  asked  him  where  he  went  to;  and  he  says:  *X 
will  teU  you  just  to  show  what  presence  of  mind  a  man  has  got  after  doing 
such  a  thing  as  this.'  He  says:  *  I  had  sense  enough  to  go  to  the  river,  and 
jump  into  a  skiff;  and  when  I  got  down  there  some  fellow  knew  me,  and 
hallooed  out  to  me,  "Is  that  you,  Jerry?"  He  says:  "Where  are  you  going?  ' 
Are  you  going  hunting?"  I  said;  "I  am  going  over,  and  you  can  come  over 
to  get  your  skiff."  '  Then  he  said  he  went  across  the  river,  and  came  back 
over  the  bridge,  and  went  out  to  Cheltenham,  and  he  had  been  out  around  in 
that  neighborhood  until  he  was  captured. "  The  defendant  also  told  the  offi- 
cer he  would  have  gotten  away;  but  that,  in  trying  to  jump  on  the  'Frisco 
train,  he  got  caught  on  the  switch  and  hurt,  and  this  was  what  detained  him. 
He  further  stated  to  Emmett  that,  if  he  had  not  arrested  him  that  day,  he 
would  not  have  been  arrested,  for  he  intended  to  go  away  that  night. 

In  support  of  the  defense  of  insanity  **it  was  shown  that  defendant's  father 
had  always  been  sober  and  industrious  till  he  attained  the  age  of  sixty-four, 
when  he  suddenly  became  addicted  to  excessive  drink,  which  habit  he  con- 
tinued for  about  one  year,  when  he  stopped  it  altogether;  and  at  this  time 
marked  peculiarities  began  to  be  noticed  in  his  conduct,  such  as  delusions  and 
hallucinations.  This  continued,  with  gradual  augmentation,  till  he  finally 
was  placed  in  an  asylum  for  the  insane  at  the  age  of  sixty-eight,  where  his 
malady  was  pronounced  hopeless,  in  which  condition  he  died  at  the  age  of 
seventy.  Defendant's  mother  was  of  a  very  nervous,  excitable  temperament, 
and  was  stricken  with  paralysis,  in  which  condition  she  languished  for  two 
years,  when  she  died.  The  defendant's  brother  committed  suicide  at  the  age 
of  nineteen  while  in  good  physical  health,  and  while  his  wants  were  all  pro- 
vided for.  For  the  last  fifteen  years  the  defendant  himself  had  been  addicted 
to  excessive  drink,  several  times  having  had  delirium  tremens,  and  about 
seven  years  ago  he  became  infected  with  syphilis,  and  several  years  ago  he  re* 
ceived  a  blow  on  the  head  which  has  since  left  a  deep  depression  in  the  skull, 
and  for  the  last  several  years  marked  peculiarities  had  been  noticed  in  his 
conducts  such  as  acting  at  times  under  apparently  incontinent  impulses;  on 
one  occasion  cutting  off  his  daughter's  hair  with  a  knife,  to  her  great  disfig- 
urement, assigning  no  reason  for  the  deed»  and  making  no  comment,  and  not 
being  under  the  Influence  of  liquor  at  the  time.  He  would  get  up  in  the 
night,  and  be  gone  for  several  hours  at  a  time,  and  used  often  to  complain  of 
pains  in  his  head.  That,  the  day  before  and  the  day  of  the  killing,  he  com- 
plained of  being  sick,  and  immediately  before  the  killing,  while  returning  to 
his  house  on  the  street  car,  his  talk  and  manner  attracted  the  attention  of  an 
old  acquaintance;  and,  in  crossing  the  street  while  going  for  his  gun,  his  wild 
gesticulations  and  distorted  features  attracted  a  neighbor's  attention,  as  well 
as  that  of  the  members  of  his  own  family." 
That  portion  of  the  instruction  to  which  objection  is  made,  is  as  follows: 
"In  this  case,  insanity  is  Interposed  by  defendant's  counsel  as  an  excuse 
for  the  charge  set  forth  in  the  indictment.  This  defense,  when  established, 
is  one  the  law  recognizes,  and,  should  insanity  be  proved  by  the  evidence  in 
this  case  to  the  reasonable  satisfaction  of  the  jury,  it  would  be  the  duty  of  the 
jury  in  that  event  to  acquit  the  defendant  altogether.  Insanity  is  a  physical 
disease  located  in  the  brain,  which  disease  so  perverts  and  deranges  one  or 
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'  mora  of.  the  mental  and  moral  faculties  as  to  render  the  person  suffering  from 
this  affliction  incapable  of  distinguishing  right  from  wrong  in  reference  to  the 
particular  act  charged  against  him,  and  incapable  of  understanding  that  the 
particular  act  in  question  was  a  violation  of  the  laws  of  God  and  of  society. 
Wherefore  the  court  instructs  the  jury  that  if  they  believe  and  find  from  the 
evidence  that,  at  the  time  he  did  the  Icilllng  charged  in  the  indictment,  the  de- 
fendant was  so  perverted  and  deranged  in  one  or  more  of  his  mental  and 
moral  faculties  as  to  be  incapable  of  understanding,  at  the  moment  he  killed 
Samuel  Kohn,  that  such  killing  was  wrong,  and  that  he,  the  defendant,  at 
that  time,  was  incapable  of  understanding  Uiat  this  act  of  killing  was  a  vio- 
lation of  the  laws  of  God  and  society,  if  the  Jury  find  he  was  so  insane,  they 
should  find  him  not  guilty.  Insanity  is  either  partial  or  general.  .  General 
^alienation  always  excuses.  Partial  insanity  does  not  always  excuse.  One 
^may  be  partially  insane,  and  yet  be  responsible  for  his  criminal  acts.  The 
law  does  not  excuse,  unless  the  derangement  is  so  great  that  it  actually  ren- 
ders the  person  incapable,  at  the  time  of  its  commission,  of  distinguishing  be- 
tween right  and  wrong  in  respect  to  the  particular  act  charged  and  proved 
against  him.  The  law  presumes  every  person  who  has  reached  the  years  of 
discretion  to  be  of  sound  mind,  and  this  presumption  continues  until  the  con- 
trary is  shown.  So  that  when,  as  in  this  case,  insanity  is  pleaded  as  a  defense 
to  a  criminal  charge,  the  fact  of  the  existence  of  such  insanity  at  the  time  of 
the  commission  of  the  act  complained  of  must,  before  you  can  acquit  on  that 
ground,  be  established  by  the  evidence  to  your  reasonable  satisfaction,  and  the 
harden  of  proving  this  fact  rests  with  the  defendant.  To  establish  the  in- 
sanity  of  the  defendant,  positive  and  direct  proof  of  it  is  not  required.  To 
entitle  him  to  an  acquittal  by  reason  of  his  insanity,  circumstantial  evidence 
which  reasonably  satisfies  your  minds  of  its  existence  is  sufficient.  The  law 
presumes  the  defendant  innocent,  and  the  burden  of  proving  him  guilty  rests 
with  the  state;  and,  before  you  should  convict  him,  his  guilt  must  be  estab- 
lished beyond  a  reasonable  doubt.  On  the  other  hand,  to  entitle  the  defendant 
to  a  verdict  of  not  guilty  by  reason  of  his  insanity,  the  law  requires  him  to 
prove  it, — not,  however,  beyond  a  reasonable  doubt,  but  only  to  your  reasona- 
ble satisfaction.  From  all  this  it  follows  that,  although  you  may  believe  and 
find  that  the  defendant  did  the  killing  alleged,  yet  if,  from  the  evidence,  you 
further  find  that  at  the  time  he  did  it  he  was  in  such  an  insane  condition  of 
mind  that  he  did  not  know  he  was  doing  wrong,  and  did  not  comprehend  the 
nature  and  character  of  the  act,  then  such  killing  was  not  in  law  malicious 
or  felonious,  and  you  ought  to  acquit  him  on  the  ground  of  insanity,  and  by 
your  verdict  so  say. 

*'  The  Jury  are  the  sole  judges  of  the  credibility  of  the  witnesses,  and  the 
weight  to  be  given  to  their  testimony.  If  you  believe  that  any  witness  has 
knowingly  sworn  falsely  to  any  material  facts,  you  are  at  liberty  to  reject  all 
or  any  portion  of  such  witness'  testimony.  This  is  applicable  alike  to  the 
medical  expert  testimony  as  to  the  testimony  of  the  ordinary  witnesses. 
Whether  the  hypotheticid  case  on  which  the  opinion  of  the  expert  is  based 
corresponds  to  and  coincides  with  the  case  of  the  defendant,  the  jury  alone 
must  determine  in  the  light  of  the  testimony  presented  on  this  trial;  and, 
whenever  it  supposes  facts  not  given  in  evidence,  it  should  be  disregarded  by 
the  jury. 

"  The  previous  good  character  of  the  defendant.  If  proved  to  your  reasonable 
satisfaction,  is  a  fact  in  the  case  which  you  ought  to  consider  in  passing  upon 
the  question  of  his  guilt  or  innocence  of  this  charge.  But  if  all  the  evidence 
in  the  cause,  including  that  which  has  been  given  touching  the  previous  good 
character  of  defendant,  shows  him  guilty  of  the  charge,  then  his  previous 
good  character  cannot  justify,  excuse,  palliate,  or  mitigate  the  offense. 

"The  court  instructs  you  that,  if  you  find  the  defendant  not  guilty  on  the 
ground  that  he  was  insane  at  the  time  of  the  commission  of  the  homicide 
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charged,  you  will  so  state  in  your  verdict,  and  you  will  also  state  whether  de- 
fendant has  entirely  and  permanently  recovered  from  such  insanity.  If,  on 
the  whole  case,  you  entertain  a  reasonable  doubt  of  the  guilt  of  the  defendant, 
you  should  give  him  the  benefit  of  it  and  acquit;  but,  to  justify  an  acquittal 
on  the  ground  of  doubt  alone,  it  should  be  reasonable  and  substantial,  and  not 
a  mere  guess  or  conjecture  of  the  possibility  of  innocence.'' 

The  court  refused  to  give,  at  defendant's  instance,  this  instruction:  ''The 
court  instructs  the  jury  that  if  they  believe  and  find  from  the  evidence  that, 
in  the  commission  of  the  deed  with  which  he* stands  charged,  the  defendant 
obeyed  an  uncontrollable  impulse  springing  from  an  insane  delusion,  they  will 
find  him  not  guilty." 

Of  the  instructions  given  the  jury  it  is  unnecessary  to  say  more  than  that 
they  exprebs  in  an  exceedingly  happy  and  lucid  manner  the  well-established 
law  of  this  court  as  shown  by  the  instances  from  our  own  reports  cited  by 
counsel  for  the  state. 

The  approval  of  the  instruction  given  necessarily  approves  the  refusal  of 
the  instruction  refused.  It  will  be  a  sad  day  for  this  state  when  uncontrol- 
lable impulse  shall  dictate  "a  rule  of  action"  to  our  courts.  There  are  dis- 
closed by  the  evidence  in  this  case  so  many  indications  of  intelligent  purpose, 
premeditated  design,  a  sense  of  guilt,  desire  and  intention  to  escape  punish- 
ment, as  would  have  made  it  a  marvel  had  the  jury  found  otherwise  than  they 
did.  And  in  relation  to  experts,  and  the  value  of  their  testimony  in  regard 
to  questions  of  insanity  and  criminal  responsibility,  it  is  well  enough  to  refer 
to  the  following  authorities:  Whart.  Grim.  Ev.  (9th  Ed.)  §  420,  and  cases 
cited;  Lawson,  Exp.  Ev.  240,  rule  44. 

Finding  no  error  in  the  record,  we  affirm  the  judgment,  and  direct  the  sen- 
tence pronounced  to  be  executed.    Bev.  St.  §  1994. 

(All  concur.) 

HuHN  V.  Missouri  Fao.  Bt.  Co. 
(Supreme  Cburt  of  Mtnauri,    June  6,  18S7.) 

1.  Mastkb  and  Sbbvaztt— Nbgligencs—Ribks  or  Employmeitt. 

Ad  unbloclced  guard-rail  is  not  an  appliance  so  dangerous  as  to  threaten  imme- 
diate injury  to  those  who  work  about  it,  and  the  fact  that  a  yard-master  knew 
chat  the  rail  was  not  blocked,  and  continued  to  pursue  his  employment  of  cutting 
out  cars  on  that  track,  will  not  defeat  a  recovery  on  the  part  ot  his  representatives, 
when,  at  the  time  he  got  his  foot  caught  and  was  run  down,  he  was  in  the  exercise 
of  all  due  care  and  proper  caution. 

2.  SAMB— NbOLIGENOS— DBVECnVB  Appliabobs. 

When  it  is  clear  Arom  the  testimony  that  the  blocking  of  guard-rails  adds  to  the 
security  of  the  employes,  and  it  is  in  proof  that  the  oompanv  has  made  use  of  them 
on  some  parts  of  its  road,  a  verdict  against  the  company  for  damages  resulting  from 
the  death  of  one  of  its  yard-masters,  who  got  his  foot  caught  in  an  unblocked 
guard-rail,  and  was  run  down,  will  not  be  set  aside  on  the  ground  that  there  is  no 
evidence  in  the  case  to  show  negligence  on  the  part  of  the  company. 

3.  Appbal— OBjBcnoBS  kot  Raisbd  Bblow. 

Objections  to  the  admission  of  evidence  not  made  below  will  not  be  considered 
on  appeal. 

Appeal  from  circuit  court,  Jackson  county. 

Gates  <fe  Wallaoe,  for  respondent.    T,  J.  Portia^  for  appellant 

Black,  J.  The  plaintiff's  husband,  Charles  Huhn,  was,  and  for  three  or 
four  months  had  been,  defendant's  yard-master  at  Independence,  Missouri. 
It  appears  a  freight  train  was  about  due  at  that  place,  and  it  became  the 
duty  of  Huhn,  an  englineer,  fireman,  and  switchman  to  set  out  a  car  for  that 
train.  Huhn  directed  the  switchman  to  go  forward,  and  flag  the  train.  The 
engine  then,  with  a  string  of  seven  cars,  pulled  out  on  the  main  track,  and 
stopped  for  Huhn  to  throw  the  switch,  which  he  did,  and  then  signaled  the 
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fireman  to  back  the  train.  As  the  ear  which  he  intended  to  take  out  passed 
him,  he  stepped  in  between  it  and  the  one  next  to  it  towards  the  engine,  in- 
tending to  pull  the  pin.  His  foot  caught  between  the  guard-rail  and  track- 
rail,  and  he  received  the  injuries  from  which  he  died.  No  one  saw  him  at 
the  moment  of  the  accident,  but  his  shoe  was  found  between  the  rails  with 
the  heel  towards  the  east,  the  direction  in  which  the  cars  were  moving,  show- 
ing that  he  was  stepping  backward  when  his  foot  caught.  It  was  necessary 
to  leave  the  link  in  the  car  to  be  cut  out,  and  this  faced  him  in  a  direction  op- 
posite to  that  in  whicli  the  train  was  moving  when  in  the  act  of  pulling  the 
pin.    The  negligence  alleged  is  a  failure  to  block  the  guard-rail. 

The  evidence  upon  this  question  offered  by  the  plaintiff  shows  that  some 
roads  at  theii'  yards  place  a  wooden  block  between  the  guard  and  track  rail» 
so  as  to  fill  the  space  up  to  the  ball  of  the  rails,  leaving  room  for  the  fiange  of 
the  car- wheels.  At  least  three  roads  block  the  rails,  and  there  is  evidence 
that  this  defendant  does  the  same  at  its  yards  in  Kansas  City,  though  none 
of  the  rails  were  blocked  at  its  yards  at  Independence.  One  of  the  witnesses 
who  had  been  in  the  railroad  business  for  seven  years  says  it  is  customary 
for  the  roads  in  this  state  to  block  these  rails,  but  from  the  evidence  of  other 
witnesses  it  appears  that  many  do  not.  Some  of  the  witnesses  say,  in  em- 
phatic terms,  that  it  is  dangerous  to  work  in  yards  where  the  guard-rails  are 
not  blocked,  and  all  who  profess  to  know  anything  about  it  agree  that  block- 
ing adds  to  the  safety  of  those  employes  engaged  in  switching.  One  witne^ 
on  the  cross-examination  stated  that  spikes,  nuts,  and  stones  were  liable  to  get 
in  the  open  space,  and  then  there  would  be  more  danger  of  the  cars  being 
thrown  off  than  there  would  be  if  not  blocked;  and  that,  upon  the  whole,  it 
was  a  disputed  question  among  railroad  men  which  was  best,  blocking  or  no 
blocking.  Another  witness  says  he  had  never  found  one  man  but  said  blodc- 
ing  was  proper  and  safer  for  the  employes. 

The  defendant  offered  no  witnesses,  and  the  court,  of  its  own  motion,  gave 
the  following  instruction:  ''Before  the  plaintiff  can  recover  in  this  action,  it 
must  appear  that  the  accident  resulting  in  the  death  of  Charles  Huhn  was 
occasioned  by  the  want  of  ordinary  care  on  the  part  of  the  defendant  railroad 
company  in  protecting  its  employes,  in  that  it  failed  to  block  the  trade  and 
guard-rail  at  the  point  complained  of,  and  that,  by  reason  thereof,  the  said 
Huhn  was  killed  in  the  manner  charged  in  the  petition ;  and,  further,  it  must 
appear  that  the  injury  was  not  occasioned  by  the  carelessness  and  negligence 
of  said  Huhn  which  directly  contributed  to  said  injury.  The  ordinary  care 
demanded  of  the  railway  company  is  that  degree  of  care  which  ordinarily 
prudent  men,  in  operating  railroads,  would  and  do  generally  exercise  under 
similar  circumstances  towards  the  protection  of  their  employes;  and  as  to 
whether  or  not  Charles  Huhn  was  guilty  of  contributory  negligence  resulting 
in  his  death,  it  is  your  duty  to  consider  what  knowledge  he  had  of  the  ab- 
sence of  a  block  to  the  said  guard-rail,  and,  if  he  had  knowledge  thereof, 
whether,  at  the  time,  he  was  acting  as  a  prudent  man  would  under  similar 
circumstances.*'  Other  instructions  were  given  and  refused,  but  they  need 
not  be  set  out  in  full. 

1.  The  first  question  presented  by  the  instruction  given  and  refused  is 
whether  the  plaintiff  must  fail  in  her  suit  because  her  husband  had  full  knowl- 
edge of  the  condition  of  the  guard-rails  in  the  yards,  and,  with  that  knowledge^ 
continued  in  the  service  of  the  defendant,  and  was  injured.  Counsel  for  re- 
spondent intimate  that  there  is  no  proof  that  deceased  knew  that  these  guard- 
rails were  not  blocked,  but  such  an  intimation  cannot  receive  a  moment's  con- 
sideration; for  he  had  been  in  the  employ  of  the  defendant  at  these  yards  for 
three  or  four  months,  was  a  sober,  observant,  and  intelligent  man;  and  that 
he  knew  of  the  exact  condition  of  the  guard-rails  cannot  be  doubted. 

It  is  often  said  that  the  servant  waives  his  right  to  recover  for  injuries  re- 
ceived from  defective  machinery  and  appliances,  where,  with  knowledge  of 
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the  defect,  he  continues  to  use  such  defective  machinery  or  appliances;  but 
the  rule,  as  thus  broiidiy  stated*  is  not  correct  in  its  application  to  a  large  class 
of  cases.  Thus  in  the  case  of  8now  v.  Railroad  Co,,  8  Allen,  441,  three 
lengths  of  plank  had  been  laid  down  between  the  rails  across  a  highway.. 
One  of  these  planks  had  become  defectlYe,  and  there  was  a  hole  in  it  large 
enough  to  admit  a  man's  foot.  The  hole  had  existed  for  two  months,  and 
the  brakenian  knew  of  it,  and  had  made  complaint  to  the  track  repairer,  but 
there  does  not  seem  to  have  been  any  promise  to  repair.  His  foot  was  caught 
in  the  hole  while  he  was  engaged  in  uncoupling  cars,  and  he  could  not  get  it 
out  before  the  wheels  of  the  tender  ran  over  his  leg.  Upon  the  point  in  ques-^ 
tion  here  the  court  made  these  observations:  "^or  do  we  think  it  was  any 
the  less  a  question  of  fact  to  be  decided  by  the  jury,  because  it  appeared  that 
the  plaintiff  had  previous  knowledge  of  the  defect  in  the  road  which  caused 
the  accident.  *  *  *  It  may  be  suggested  that  the  plaintiff  ought  not  to* 
recover  because  he  continued  in  the  performance  of  his  duties  after  he  was 
aware  of  the  existence  of  the  defect  in  the  roed.  There  may  be  cases  where 
a  servant  would  be  wanting  in  due  care  by  inqurriug  the  risk  of  injury  in  the- 
use  of  defective  or  imperfect  machinery  or  apparatus  after  he  knew  it  might 
cause  him  bodily  harm,  but  we  do  not  think  this  case  is  one  of  that  class. 
His  continuance  in  the  employment  did  not  necessarily  and  inevitably  expose 
him  to  danger."  In  Patterson  v.  Railrodd  Co.,  76  Pa.  St.  389,  an  employe 
was  injured  by  impropei; construction  of  a  frog.  The  conductor  in  that  caso 
knew  it  was  hazardous  to  run  cars  over  it,  and  had  notified  the  foreman  of  the 
road  of  the  danger,  and  the  latter  had  promised  to  repair  the  same.  The  promise 
to  repair,  under  the  decisions  of  this  court,  justified  the  conductor  in  continuing- 
in  the  service.  But  the  case  was  not  made  to  stand  on  that  ground,  and  the 
court,  after  referring  approvingly  to  the  case  before  cited,  says :  "In  this  dis- 
cussion, however,  we  are  not  to  forget  that  the  servant  is  required  to  exercise- 
ordiniury  prudence.  If  the  instrumentality  with  which  he  is  required  to  per- 
form his  service  is  so  obviously  and  immediately  dangerous  that  a  man  of 
common  prudence  would  refuse  to  use  it,  the  master  cannot  be  held  liable  for 
the  resulting  damage.  In  such  case  the  law  adjudges  the  servant  guilty  of  con-^ 
current  negligence,  and  will  refuse  him  that  aid  to  which  he  otherwise  would 
be  entitled.  But  where  the  servant,  in  obedience  to  the  requirement  of  the 
master,  incurs  the  risk  of  machinery,  which,  though  dangerous,  is  not  so- 
much  so  as  to  threaten  immediate  injury,  or  where  it  is  reasonably  probable 
it  may  be  safely  used  by  extraordinary  caution  or  skill,  the  rule  is  different. " 

It  has  been  several  times  lield  by  this  court  that,  where  the  instrumentality 
with  which  the  servant  is  required  to  perform  service  is  so  glaringly  defect- 
ive that  a  man  of  common  prudence  would  not  use  it,  the  master  could  not 
be  held  responsible  for  damages  resulting  from  it.  But  if  the  servant  incara 
the  risk  of  machinery  which,  though  dangerous,  is  not  so  much  so  as  to  threatea 
immediate  injury,  or  where  it  is  reasonable  to  suppose  that  it  may  be  safely 
used  with  great  care  or  skill,  a  different  rule  applies.  In  such  cases  mere 
knowledge  of  the  defect  will  not  defeat  a  recovery.  Negligence  on  the  part 
of  the  servant  in  such  cases  does  not  necessarily  arise  from  his  knowledge  of 
the  defect,  but  it  is  a  question  of  fact  to  be  determined  from  such  knowledge 
and  the  other  circumstances  in  evidence.  Stoddard  v.  Railroad  Co,,  65  Mo. 
514;  Devlin  v.  Railroad  Co,,  87  Mo.  545.  See,  also.  Railroad  v.  Ogden,  S 
Colo.  500;  Lasure  v.  Granitevllle  Manvfg  Co,,  18  S.  C.  276;  Perigo  v.  RaiU 
road  Co.,  55  Iowa,  326,  7  X.  W.  Kop.  627;  Hawley  v.  Railroad  Co,,  82  N. 
Y.  370. 

The  instruction  given  at  the  instance  of  the  plaintiff  asserted  the  proposi* 
tion  thatHuhn's  knowledge  of  the  unsafe  condition  of  the  guard-rail,  if  it  waa 
unsafe,  would  not  defeat  a  recovery,  if  it  was  not  so  dangerous  as  to  threatea 
immediate  injury,  or  if  he  might  have  reasonably  supposed  that  he  could 
safely  work  about  it  by  the  use  of  care  and  caution,  and  that  he  did  use  all 
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the  care  incident  to  the  situation  in  which  he  was  placed.  This  instractioD, 
4ind  the  one  before  quoted,  submitted  the  question  properly  to  the  jury,  and 
there  was  no  error  in  refusing  to  give  an  instruction  which  placed  a  complete 
defense  on  knowledge  of  the  condition  of  the  guard-rail,  and  his  continuance 
in  the  service  of  the  company  after  such  knowledge,  and  after  knowledge  of 
danger  attending  the  use  of  it. 

2.  But  it  is  contended  by  the  appellant  that  the  demurrer  to  the  evidence 
should  have  been  sustained  because  the  evidence  shows  no  negligence  on  the 
part  of  the  defendant.  There  is  no  obligation  on  the  part  of  the  master  to 
furnish  absolutely  safe  appliances;  nor  is  a  railroad  bound  to  adopt  every  new 
Invention,  though  an  actual  improvement  it  may  be.  The  company  is  not 
required  to  discard  its  machinery  and  implements  because  better  has  oome 
into  use;  but  it  is  the  duty  of  the  company  to  use  reasonable  care  and  precau- 
tion in  procuring  and  keeping  its  appliances  in  good  condition  and  order,  and 
it  cannot  remain  wholly  silent  as  to  the  improvements  of  the  day. 

In  Smith  V.  Railroad  Co.,,  69  Mo.  32,  the  complaint  relied  upon  was  that 
the  guard-rail  was  constructed  of  the  T  rail  when  a  different  one  would  have 
been  as  serviceable  and  less  dangerous,  and  the  proof  was  that  the  Y  rail 
would  have  been  as  serviceable,  and,  on  account  of  its  form,  less  dangerous 
to  the  employes.  The  V  rail  was  shown  to  be  used  as  a  guard-rail  on  one 
bridge,  but  the  T  rail  was  in  general  use.  Some  of  the  witnesses,  though 
engaged  in  railroading  for  years,  had  never  seen  the  Y  rail  in  use.  It  was 
held  that,  though  the  Y  rail  would  have  been  safer,  that  fact  would  not  es- 
tablish negligence  on  the  part  of  the  defendant,  and  it  was  also  said  there  was 
no  evidence  of  any  negligence  on  the  part  of  the  defendant.  That  case  ought 
not  to  control  the  disposition  of  this  one ;  for  here  negligence  is  clearly  allied 
in  the  petition,  and  the  proof  as  to  the  use  of  blocked  guard-rails  in  this  case 
is  essentially  different  from  the  evidence  of  the  use  of  the  Y  rail  in  that  case. 

The  case  of  Chicago,  R,  /.  A  P.  R.  Co.  v.  Londeryan.  (111.)  7  N.  E.  Rep.  56,  is 
cited  and  much  relied  upon  by  the  appellant.  Some  observations  made  in  the 
opinion,  when  detached  from  the  question  decided,  might  lead  to  the  conclu- 
sion that  the  demurrer  in  this  case  should  have  been  sustained,  but  we  think  a 
fair  consideration  of  the  whole  opinion  will  lead  to  no  such  conclusion.  The 
plaintiff  was  a  brakeman  on  the  defendant's  road,  and  it  became  his  duty  to 
assist  in  switching  cars  at  certain  way-stations.  The  charge  was  that  thede* 
f endant  negligently  failed  to  block  the  joints  of  a  turn-out  from  the  main  line  to 
A  branch  railroad.  The  evidence  showed  that  some  roads  blocked  the  frogs  and 
turn-out^,  and  that  others  did  not;  that  if  they  were  blocked  it  would  be  hard 
to  get  the  foot  below  the  ball  of  the  rail.  One  witness  stated  that  the  block- 
ing was  to  keep  men  from  catching  their  feet  between  the  rails  ;  that  the  ne- 
cessity for  something  for  a  foot-guard  was  known  and  recognized, — not  half 
of  the  roads  used  the  blocks.  The  case  seems  to  have  turned  on  the  propriety 
•of  two  instructions,  as  to  one  of  which  it  is  said :  '*The  jury  must  have  un- 
•dei-stood  from  the  instruction  that  the  railroad  company  was  absolutely  re- 
quired to  use  blocks  in  its  switches  and  turn-outs  ;*'  and  as  to  the  other  it  is 
:said  it  was  not  the  province  of  the  court  to  tell  the  jury  that  the  omission  t6 
block  the  joints  of  the  turn-out  was  a  wrongful  act.  The  judgment  was  re- 
versed, and  the  cause  remanded,  and  it  cannot  be  affirmed  of  that  case  that  the 
court  held  there  was  no  evidence  of  negligence  on  the  part  of  the  defendant. 

It  is  true  that  the  question  of  negligence  cannot  be  resolved  alone  upon  the 
fact  as  to  how  many  roads  do  or  do  not  block  the  guard-rails  ;  nor  can  it  be 
csaid  the  company  was  guilty  of  negligence  simply  because  the  blocks  made  it 
safer  for  the  employes.  These  are  facts,  however,  to  receive  a  proper  consid- 
eration from  the  jury.  It  may  be  that  the  use  of  blocks  would  be  imprudent 
on  the  main  line,  and  quite  essential  in  the  car-yards,  where  the  employes  are 
constantly  engaged  in  coupling  and  uncoupling  cars  ;  for,  as  the  danger  in- 
-creases,  the  care  should  increase.    The  guard-rail  in  this  case  was  on  the  side 
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track  leading  to  the  main  track.  The  defendant  was  not  called  upon  to  dis- 
card the  existing  rails.  The  defendant  seems  to  have  recognized  the  propri- 
ety of  using  the  blocks  in  some  of  its  car-yards.  There  is  certainly  evidence 
that  it  does  use  them  in  one.  They  are  used  by  some  other  roads;  and 
there  can  be  no  doubt  but  the  evidence  here,  in  no  way  contradicted*  shows 
that  they  add  much  to  the  safety  of  the  employes.  Where  tlie  facts  are  eitlier 
disputed,  or  different  inferences  may  be  fairly  drawn  fi'om  the  undisputed 
facts,  the  question  of  negligence  should  be  submitted  to  the  juiy.  Mauer- 
man  v.  Siemerts,  71  Mo.  101;  Ifagel  v.  Missouri  Fac.  Ry,  Co.,  75  Mo.  654. 
We  think  this  case  comes  within  the  rule,  and  the  question  was  properly  sub- 
mitted to  the  jury. 

3.  The  objection  made  here  to  some  of  the  evidence  received  in  the  cause 
does  not  appear  to  have  been  made  on  the  trial  of  the  cause,  and  no  such 
question  is  therefore  before  us  for  consideration. 

The  judgment  is  affirmed. 

(All  concur.) 

Evans  v.  Bobbebson. 
{B^gfremA  QfuH  of  Mmowu    Jane  6,  1887.) 

1.  EzBounoH— €ai.b— Shsbift's  Died. 

In  MisiSouri,  »  yheritTs  deed  reciting  that  he  gave  notice  that  certain  property 
woald  be  sold  between  the  *'  lawful  boars"  of  the  day  specified^  and  inrther  recit- 
ing that  the  property  was  sold  *'  between  the  hours  of  9  o^clock  in  the  forenoon  and 
5  o'clock  in  the  atleruoon  of  that  day,"  shows  that  the  sale  was  proper  and  valid 
as  to  time  of  day  when  made. 

Z  Samb. 

A  sheriff's  sale  under  Qen.  St  1860,  p.  541,  }  44,  is  so  &r  presumed  to  be  yalid  that 
if  the  deed  should  fail  to  state  that  the  notice  of  sale  was  put  up  ''at  the  front  door 
of  the  court-house,*'  nothing  appearing  to  negative  the  presumption)  it  is  presumed 
that  this  was  done  according  to  law ;  and  under  the  same  section,  should  it  even  ap- 
pear that  this  nunisterial  act  was  omitted,  such  omission  could  not  affect  the  title 
of  an  innocenii  purchaser,  withoat  notice,  in  a  collateral  proceeding. 

8.  TAZATiojr— Tax  Dbbd— Validity. 

A  tax  deed  executed  under  Iawb  Mo.  1877,  p.  386,  must  be  based  upon  a  ^dg- 
ment  In  an  action  wherein  the  owner  of  the  land  conveyed.  If  known,  and,  if  un- 
known, the  party  appearing  of  record  to  be  the  owner  of  sach  land,  was  a  party  to 
the  proceedings ;  otherwise  the  deed  is  invalid. 

Appeal  from  circuit  court,  Greene  county. 

The  facts  appear  in  the  opinion  of  the  court. 

0.  ff.  Travera,  for  respondent.    /.  A.  Fatterscm,  for  appellant. 

Brace,  J.  This  was  an  action  in  ejectment  for  the  W.  (  of  the  N.  VV.  J  of 
section  4,  township  30,  range  22,  in  Greene  county,  Missouri.  The  petition* 
in  usual  form,  was  filed  April  14,  1883.  The  answer  of  the  defendant  ad- 
mitted possession,  and  denied  the  other  allegations  of  the  petition.  The  case 
was  tried  by  the  court  without  a  jury.  Verdict  and  judgment  for  plaintiff. 
Both  parties  claim  title  under  one  Theophllas  Leathers,  who  it  was  admitted 
was  the  owner  of  the  land  at  the  time  of  his  death  in  1857,  and  who  by  will 
devised  said  land  to  his  wife,  Elizabeth,  (who  died  on  the  twenty-fourth  of 
January,  1883,)  during  her  life;  remainder  in  fee  to  his  sons,  Edwin  B.  and 
John  W.  Leathers.  Pkintiff  claims  to  have  acquired  all  the  undivided  inter- 
est of  the  said  Edwin  R.  in  the  said  N.  W.  J  of  the  S.  W.  J  by  virtue  of  a 
sheriff's  deed  dated  June  5*  1873,  properly  acknowledged  and  recorded  March 
3,  1883,  and  the  undivided  interest  of  John  W.  in  the  W.  (  of  said  N.  W.  4  of 
the  S,  W.  i,  (the  land  sued  for,)  by  a  verbal  partition  between  him  and  the 
said  John  of  said  40-acre  tract,  and  on  the  tnal  offered  said  sheriff's  deed  in 
evidence,  to  which  defendant  objected,  but  which  was  admitted  in  evidence 
over  his  objection.     The  deed  contained  the  following  recitals: 

gitizedby^ 
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"Whereas,  on  the  ninth  day  of  May,  1872,  Jadgment  was  rendered  in  the 
circuit  court  of  Qreene  county  in  favor  of  Eiisha  Headiee,  public  administra- 
tor of  Greene  county,  Missouri,  having  in  charge  the  estate  of  Nathan  Boone, 
deceased,  and  against  £.  B.  Leathers,  John  Evans,  and  D.  M.  Evans,  for  the 
sum  of  two  hundred  and  29-100  dollars  for  debt,  and  twenty-one  and  25-100  dol- 
lars for  damages,  and  also  for  costs  in  said  suit,  upon  which  judgment  an  execu- 
tion was  issued  from  the  clerk's  office  of  said  court  in  favor  of  the  said  Elisba 
Headiee,  public  administrator  as  aforesaid,  and  having  in  charge  the  estate  of 
4iaid  Natlian  Boone,  deceased,  and  against  the  said  E.  B.  Leathers,  John 
Evans,  and  D.  M.  Evans,  dated  eleventh  of  Januaf7, 1873,  directed  to  the 
sherifl!  of  Greene  county,  and  the  same  was  to  me  on  said  day  delivered^  by 
virtue  of  which  execution  I  did  on  the  eleventh  day  of  January,  1873,  levy 
4ipon  and  seize  all  the  right,  title,  interest,  and  estate  of  the  said  £.  B.  Leiridi- 
«rB,  John  Evans,  and  D.  M.  Evans  of,  in,  and  to  the  following  described  real 
estate,  situate  in  said  Greene  county,  to-wit,  the  north-west  quarter  of  the 
^south-west  quarter  of  section  four,  (4,)  township  thirty,  (30,)  range  twenty- 
two,  (22;)  and  whereas,  in  pursuance  of  law,  and  by  virtue  of  authority  in 
me  vested  by  law  as  sherifl  of  said  county,  I  caused  said  real  estate  to  be  ad- 
vertised for  at  least  twenty  (20)  days  before  the  twenty-eecond  day  of  Febru- 
ary, 1873,  giving  the  time  and  place  of  sale,  and  of  the  real  estate  to  be  sold, 
and  where  situate,  as  the  law  directs,  by  publication  in  the  Springfield  Leader, 
41  newspaper  printed  and  published  in  my  said  county  of  Greene,  that  I  would, 
•on  the  twenty-second  day  of  February,  1878,  that  being  the  sixth  day  of  the 
February  term  of  said  court,  offer  the  above-described  real  estate  for  sale  at 
public  auction  at  the  court-house  door  in  my  said  county  while  said  circuit 
court  was  in  session,  between  the  <  lawful  hours  *  of  said  day,  for  cash  in  hand; 
and  whereas,  by  an  act  of  the  legislature  approved  January  18, 1873,  the  time 
of  holding  the  said  February  term  of  said  circuit  court  of  Greene  county  for 
the  year  1873,  was  changed  from  the  third  Monday  in  February  to  the  first 
Monday  in  May,  1873;  and  whereas,  1  did,  on  the  first  day  of  the  said  May 
term,  1873,  of  said  circuit  court,  that  being  the  first  term  of  said  eoort  held 
in  pursuance  of  the  said  change  of  time  of  holding  the  same  made  by  the  act 
of  the  legislature  aforesaid,  put  up  a  written  notice  that  I  would,  by  virtue 
of  law,  and  the  said  judgment  and  execution,  on  Saturday,  the  tenth  of  May, 
1873,  that  being  the  sixth  day  of  the  said  May  term,  and  the  said  day  of  the 
term  that  said  sale  was  advertised  to  take  place  at  said  previous  February 
.term,  sell  said  real  estate  above  described,  and  in  said  notice  I  specified  the 
names  of  the  parties  to  said  execution,  the  list  of  the  property  sold,  and  stated 
the  fact  that  said  property  had  been  previously  advertised;  giving  the  name 
of  the  paper  and  its  date;  and  whereas,  by  virtue  of  authority  in  me  vested, 
I  did,  on  the  tenth  day  of  May,  1873,  while  the  circuit  court  was  in  session, 
and  between  the  hours  of  9  o'clock  in  the  forenoon  and  5  6* clock  in  the  after- 
noon of  that  day,  expose  for  sale  said  real  estate  at  public  vendue  to  the  high- 
est bidder  at  the  court-house  door  of  my  said  county,  and  at  said  sale  D.  M. 
Evans  being  the  highest  and  best  bidder  for  said  real  estate,"  eta 

It  is  contended  for  the  appellant  that  the  recital  in  said  deed  that  the  real 
•estate  was  advertised  to  be  sold  between  the  'lawful  hours'*  of  the  day  upon 
which  it  was  to  be  sold,  renders  it  invalid.  There  is  nothing  in  this  conten- 
tion. It  was  the  duty  of  the  sheriff  to  designate  the  day  upon  which  the  land 
would  be  sold  in  his  advertisement.  The  law  fixed  the  hours  of  that  day  be- 
itween  which  it  must  be  sold;  and,  while  it  was  not  necessary  that  the  hours 
should  be  stated  in  the  advertisement,  it  was  the  duty  of  the  sheriff  to  sell 
"between  those  hours,  <1  Wag.  St.  610,  §  45,)  and  the  recital  in  the  deed  shows 
that  the  sheriff  did  sell  the  land  between  the  hours  of  9  ▲.  H.  and  5  P.  v.,  as 
the  law  required. 

It  is  next  objected  to  said  deed  that  it  does  not  appear  that  the  notice  therein 
recited  was  put  up  ^at  the  front  door  of  the  court-house/'    The  law  govern- 
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ing  the  case  is  as  follows:  ''In  all  cases  where  the  times  of  holding  the  terms 
of  the  several  courts  of  this  state  shall  be  changed  by  the  legislature,  all  sales 
of  property  which  would  have  been  made  at  the  terms  previously  established 
by  law  shall  be  made  at  the  first  term  of  the  court  to  be  held  in  pursuance  of 
such  change;  and.  where  such  sales  have  been  advertised  to  be  made  on  any 
day  of  such  previously  establislied  term  to  satisfy  any  execution  returnable 
thereto*  •  •  «  the  sale  shall  be  made  on  the  same  day  of  the  term  held 
in  pursuance  of  the  diange  aforesaid,  and  no  second  advertisement  of  such 
sale  shall  be  necessary;  but  it  shall  be  the  duty  of  the  sheriff  having  in  charge 
the  execution  aforesaid  to  put  up  at  the  front  door  of  the  court-house  of  the 
proper  county,  on  or  before  the  first  day  of  the  changed  term,  a  list  of  the 
property  to  be  sold,  specifying  the  names  of  the  parties,*  the  property  to  be 
sold,  and  the  day  of  sale,  and  stating  the  fact  that  said  property  has  been  pre- 
viously advertised,  giving  the  name  of  the  paper  and  its  date.  *'  €kn.  St.  1865, 
p.  541,  §44. 

It  will  be  observed  that  the  recitals  in  the  deed  show  a  compliance  with  the 
requirements  of  the  law  in  every  particular,  except  in  that  it  does  not  thereby 
affirmatively  appear  that  the  notice  was  put  up  ''at  the  front  door  of  the 
eourt-house. "  There  is  nothing  in  the  deed  that  tends  to  negati  ve  or  is  incon- 
sistent  with  the  idea  that  in  fact  the  notice  was  put  up  at  the  front  door  of 
the  court-house,  and  it  is  to  be  presumed  that  the  officer  in  this  respect  dis- 
charged his  duty.  It  is  the  polipy  of  the  law  that  every  reasonable  presump- 
tion should  be  indulged  in  favor  of  sustaining  the  ministerial  acts  of  officers 
making  judicial  sales.  Besides,  the  advertisement  designated  the  day  of  the 
February  term  on  which  the  land  would  be  sold.  The  law  required  that  it 
should  be  sold  on  the  same  day  of  the  next  changed  term.  The  act  making 
the  change  fixed  the  day  on  which  such  term  should  commence,  and  every- 
body was  informed  by  the  advertisement  and  the  law,  in  such  cases,  of  the 
day  on  which  alone  the  land  could  and  would  be  sold  at  such  changed  term, 
and  it  was  accordingly  so  sold;  and,  even  if  the  sheriff  should  have  failed  to 
put  up  the  required  notice  at  the  front  door  of  the  court-house,  his  failure  to 
do  so,  at  best,  would  have  been  an  irregularity,  which,  although  it  might 
have  afforded  grounds  for  setting  aside  the  sale  in  a  direct  proceeding  for  that 
purpose  by  the  parties  interested,  could  not  affect  the  title  of  an  innocent  pur- 
chaser without  notice  in  a  collateral  proceeding.  Eor.  Jud.  Sales,  794;  Dra- 
per V.  Bryaon,  17  Mo.  71;  WUhite  v.  WUhite,  53 Mo.  71;  Buchanans.  Tracy, 
45  Mo.  437. 

There  was  no  error  in  admitting  said  sheriff's  deed  in  evidence.  Its  legal 
effect  was  to  convey  to  plaintiff  the  undivided  interest  of  Edwin  R.  Leathers 
in  the  N.  W.  ^  of  the  S.  W.  \  of  said  section,  and  he  thereby  became  a  tenant 
in  common  in  fee  with  John  W.  Leathers  of  said  tract,  and,  by  virtue  of  the 
partition  between  him  and  the  said  John  W.,  became  the  sole  owner  of  the 
W.  i  of  said  N.  W.  \  of  the  S.  W.  \  of  section  4,  the  land  sued  for,  and  en- 
titled to  recover  the  same  in  this  action,  unless  the  defendant  acquired  plain- 
tiff's title  thereto  by  virtue  of  the  tax  deed  by  him  offered  in  evidence.  The 
tax  deed  under  which  defendant  claims  was  executed  by  the  sheriff  of  Greene 
county,  dated  the  fourteenth  day  of  November,  1883,  properly  acknowledged, 
and  is  based  on  a  judgment  rendered  on  the  twenty-fourth  day  of  December, 
1879,  in  the  circuit  court  of  Greene  county  in  favor  of  the  state  of  Missouri 
at  the  relation  of  the  collector  of  said  county  against  Elizabeth  Leathers  in  an 
action  to  enforce  the  state's  lien  for  delinquent  taxes  for  the  year  1877.  The 
law  in  force  at  the  time  the  suit  by  the  collector  was  instituted,  which  re- 
sulted in  the  Judgment  against  Elizabeth  Leathers,  required  "that  all  actions 
commenced  under  its  provisions  shall  l)e  prosecuted  in  the  name  of  the  state 
of  Missouri  at  the  relation  and  to  the  use  of  the  collector,  and  against  the 
owner  of  the  property;  that  all  notices  and  process  in  suits  under  this  act  shall 
be  sued  ont  and  served  in  the  same  manner  as  in  civil  action  in  circuit  courts; 
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and  in  case  of  suits  against  non-resident,  unknown  paitiea,  or  other  owners 
on  whom  service  cannot  be  had  by  ordinary  summons,  the  proceedings  shall  be 
the  same  as  now  provided  by  law  in  civil  actions  affecting  real  or  personal 
property;"  and  '*in  all  suits  under  this  act  the  general  laws  of  the  state,  aa 
to  practice  and  proceedings  in  civil  cases,  shall  apply,"  etc.  Laws  Mo.  1877» 
p.  386.  In  order  to  bind  the  interest  of  the  owner  of  land  by  a  judgment 
rendered  in  an  action  of  this  character,  it  is  necessary  that  he  should  be  made 
a  party  to  the  proceeding  if  known ;  and  if  not  known,  and  not  made  a  party, 
then  his  interest  in  the  land  can  only  be  affected  by  making  the  party  appear- 
ing by  the  record  to  be  the  owner  a  party.  Vanoe  v.  Corrigan^  78  Mo.  94; 
State  V.  Sack,  79  Mo.  661;  QitcTiell  v.  Kreidler,  84  Mo.  473.  In  this  case 
neither  the  plaintiff,  who  was  at  the  time  the  owner  in  fee  of  the  undivided 
half  {by  the  unrecorded  sheiifTs  deed  aforesaid)  of  the  land  sued  for,  nor  Ed- 
win B.  or  John  W.  Leathers,  who  appeared  of  record  to  be  the  owner  in  fee 
of  said  land,  and  whose  title  the  plaintiff  has  acquired,  were  made  parties  to 
the  suit,  and  the  judgment  therein,  and  the  sale  and  tax  deed  made  in  pur- 
suance thereof,  did  not  have  the  effect  to  pass  such  title  to  the  defendant. 

The  instructions  given  for  the  plaintiff  contained  correct  declarations  of 
the  law  applicable  to  the  case,  and  there  was  no  error  in  refusing  those  asked 
for  the  defendant    The  judgment  of  the  circuit  court  is  affirmed. 

(All  concur.) 
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NoTB.    A  star  (*)  indicates  that  the  case  referred  to  is  annotated. 


ABATEMENT  AND  BE- 
VIVAL. 

Action  for  personal  injuries,  see  Conflict  of 
Laws, 

Death  of  party— Substitation. 

1.  Under  Civil  Code  Ky.  §§  501-509,  an 
order  to  revive  cannot  be  maae  on  motion 
of  the  plaintiff  within  six  months  from  the 
qualification  of  the  personal  representative 
or  successor  of  the  aefendant,  and  if  made 
after  six  moiiths  from  the  qualification. 
and  so  entered  of  record,  if  there  is  no 
service  of  the  order  of  revivor  for  12 
months  from  the  time  of  qualification,  or 
from  the  time  the  order  could  have  been 
made,  it  is  a  bar  to  the  right  to  revive,  and 
the  plaintiff  is  required  to  resort  to  his  ac- 
tion against  the  personal  representatives. — 
Thompson's  Aam'r  v.  Williams,  (Ky.)  914, 

2.  In  an  action  against  the  vendee  to  en- 
force notes  given  for  the  purchase  money 
of  land,  the  vendee,  who  had  only  a  title 
bond,  set  up  a  defect  in  the  title,  and  by 
cross-petition  claimed  a  rescission  of  the 

Enrchase,  and  a  cancellation  of  the  notes; 
ut  he  died  before  the  trial.  Held,  that  the 
action  should  have  been  revived,  not  only 
in  the  name  of  his  administrator,  but  also 
of  his  children ;  the  vendee's  title,  such  as 
it  was,  having  descended  to  his  heirs  upon 
his  death. —  Koberts  v.  Hoskins'  Adm'r, 
(Ky.)36. 

Survival  of  action  for  assault. 

8.  A  right  of  action  against  a  railroad 
company  for  an  assault  committed  on  a 
passenger  by  a  servant  of  the  company, 
will  survive  in  favor  of  the  administrator, 
if  the  plaintiff  counts  upon  the  injury  as  a 
breach  of  the  contract  between  carrier  and 
passenger,  although  Gen.  St.  Ey.  c.  10  ex- 
cepts, from  actions  that  survive,  actions 
for  assault  and  battery.  —  Winnegar's 
Adm'r  v.  Central  Passenger  Ry.  Co.,  (Ky.) 
237. 

ACCOBD  AND  SATISFAC- 
TION. 

See,  also.  Payment, 

Power  Qf  .compromise,  see  Executors  and 
AdminUtrators,  8,  9. 

V  4s.w,— 60  (945) 


Performanoe  of  compromise  agree- 
ment. 

Where  a  creditor  makes  a  compromise  of 
his  claim  with  his  debtor,  by  which  the 
latter  agrees  to  do  certain  things  in  dis- 
charge of  the  debt,  and  the  debtor  does 
some  of  them,  but  fails  to  do  others,  the 
creditor  cannot  abandon  the  compromise 
agreement,  and  sue  to  recover  the  original 
debt;  his  proper  action  is  for  breach  of  the 
agreement.  —  Love  v.  Van  Every,  (Mo.) 
272.* 

Accounting. 

See  Executors  and  Administrators,  11-17; 

Partnership,  4,  6;  Trysts,  4-7. 
Before  suit  on  official  bond,  see  Bonds,  8. 

ACKNOWIiEDaMENT. 

Power  to  take,  see  Notary  Public, 

Of  married  women. 

All  conveyances  of  land,  executed  under 
a  power  of  attorney,  given  by  a  married 
woman,  and  not  acknowledged  in  due 
form,  are  void,  so  far  as  they  purport  to 
transfer  her  interest. — Wilson  v.  Simpson, 
(Tex.)  889. 

Action. 

See  Contracts,  6;  Covenant;  Divorce;  Eject 
ment;  False  Imprisonment;  Limitation  of 
Actions;  Partition;  Quieting  Title;  Qui 
Tarn  and  Penal  Actions;  Replevin;  ape^ 
dfic  Performance;  Trespass, 

When  right  of  action  accrues,  see  Adop- 
tion, 2. 


ADOPTION. 

Part  performance  of  contract,  see  Frauds, 
Statute  of,  8. 

Specific  performanoe  of  contract  of 
adoption. 

1.  A  man  and  his  wife  agreed  to  adopt  a 
child,  and  leave  her  their  property  at  their 
death.  The  child  went  to  live  with  them, 
obeyed  them  as  parents,  and  paid  them  her 
wages  for  man v  years,  amounting  to  $2,5(X). 
The  man  died  devising  the  estate  to  his 
wife,  and  the  wife  afterwards  died  sud- 
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denly  witboat  making  a  will.    Tbej  bad 
failed  to  formally  adopt  tbe  cbild  as  re- 

auired  by  statute.  Held,  in  an  action  by 
16  child  against  tbe  beirs  at  law,  that  tbe 
agreement  was  valid,  and  sbe  was  entitled 
to  specific  performance  of  it.— Sbarkey  y. 
MoDermott.  (Mo.)  107. 

2.  Tbe  cbild's  rigbt  of  action  did  not  ac- 
crue upon  tbe  death  of  tbe  man  devising 
tbe  property  to  bis  wife,  who  still  sur- 
Yiv«a;  tbe  agreement  bein^  to  leave  tbe 
cbild  t  heir  property  upon  their  death.  And, 
though  the  wife  was  not  bound  by  tbe  orig- 
inal agreement,  being  then  feme  covert,  yet 
she.  continuing,  after  her  husband's  death, 
to  maintain  the  cbild  and  to  collect  her 
wages,  must  be  considered  as  confirming 
and  ratifying  tbe  original  agreement,  or  as 
accepting  the  devise  from  her  husband, 
subject  to  tbe  child's  equitable  rigbt  to  a 
devise  over  in  her  favor  upon  her  death, 
and  the  cause  of  action  accrued  upon  her 
death  without  making  such  devise.— Id. 

Descent  and  distribution. 

8.  L..  desiring  to  adopt  S.,  a  girl  residing 
in  bis  family,  procured  tbe  enactment  by 
tbe  legislature  of  a  special  act  to  that  end. 
which  changed  tbe  name  of  B.,  and  pro- 
vided that  she  should  inherit  the  estate  of 
L.,  both  real,  personal,  and  mixed.  8.  died 
before  L.,  leaving  children.  Held,  that  such 
children  were  to  be  considered  tbe  legal 
grandchildren  of  L..  and,  as  such ,  entitled 
to  share  in  the  distribution  of  bis  estate. — 
Power  V.  Hafley,  (Ky.)  683. 

4.  The  event  of  aaoption  fixes  tbe  legal 
etatuM  of  the  adopted  cbild,  who  thereafter 
stands,  as  to  tbe  property  of  tbe  adopted 
parent,  in  tbe  same  light  as  a  cbild  born 
in  lawful  wedlock,  save  in  so  far  as  tbe 
statute  authorizing  tbe  adoption  may  oth- 
erwise provide. — Id. 

5.  *' Kindred,"  as  used  in  chapter  81,  §  1, 
Gen.  St.  Ky..  (law  of  descents.)  is  not  nec- 
essarily confined  to  blood  relations;  nor  is 
"children"  in  subsection  1  necessarily  con- 
fined to  children  born  in  lawful  wedlock. 
Both  these  words  may  be  properly  con- 
strued to  take  in  persons  adopted  by  a  de- 
cedent.—Id. 

Adverse  Possession. 

See  Boundaries,  9. 10;  lAmUatumof  AetUme, 
5-8. 

Deed  by  disseizee,  see  Champerty  and  Main- 
tenance, 

ALIENS. 

Children  of  naturalized  oitisens. 

Under  tbe  act  of  congress  of  April  14, 
1802.  ^  4.  (2  St.  U.  S.  164,)  providing  that 
tbe  children  of  persons  duly  naturalized 
under  any  law  of  the  United  States,  who 


may  have  become  citizens  of  any  one  of 
the  states,  being  under  21  vears  of  age  at 
the  time  of  their  parents  being  naturalized, 
shall,  if  dwelling  in  tbe  United  States,  be 
considered  citizens  thereof,  infant  children 
of  aliens,  though  born  out  of  tbe  United 
States,  vet,  if  dwelling  in  tbe  United  Statee 
at  the  time  of  their  parent's  naturalization, 
become  citizens  inereof;  the  section  is 
prospective,  and  intended  to  embrace  the 
children  of  those  who  should  thereafter 
be,  as  well  as  those  who  had  already  been« 
naturalized.— State  v.  Andriano,  (fio,)  26S. 

ANIMALS. 

See,  also,  Carriere,  8-16. 
Stock  killing  by  railroads,  see  BaUroad 
Companies,  14-20. 

Cattle  brands. 

Although  Rev.  St.  Tex.  art  4566.  providee 
that  a  party  shall  have  but  one  mark  and 
brand  for  bis  cattle,  this  wai  not  intended 
to  prohibit  a  stock-owner  from  changing 
his  mark  and  brand;  and  the  records  of 
different  counties,  showing  different 
brands  for  the  same  cattle,  are  admissible 
when  tbe  evidence  shows  that  tbe  owner 
removed  his  cattle  from  one  county  to  the 
other,  and  there  registered  a  different  brand 
because  the  former  was  claimed  by  other 
parties.— McClure  v.  Heirs  of  Sheek,  (Tex.) 

AFPEAIi. 

I.  Appet.latb  JURISDICnOH. 
II.  Kequisitbs  of  AFPBAIi. 

III.  Practick  on  Appeal. 

IV.  Review  on  Appeal. 
V.  Decision  on  Appeai*. 

Decision,  reversal,  see  Public  Lande,  9l  S. 
Effect  of,  see  Limitation  of  Actions,  iO. 
Jurisdiction,  see,  also.  Divorce,  3. 
discretionary  order,  see  Nets  Trials  11, 

12;  Railroad  Companies,  8. 

final  order,  see  Judicial  Sales,  8. 

Practice,  amendment,  see  Bet-Qffand  Cow^ 

ter- Claim, 
record,  see  Criminal  Praetiee,  46;  Ba- 

eepUons,  Bill  of. 
Review,  discretion  of  court,  see  Orinnin/aX 

Practice,  14. 
harmless   error,   see   also,    CrmineX 

PraeXice,  48. 49;  FraudulmJl  Cotitepanees, 

12;  Jury,  6,  8. 
matters  not  apparent  of  record,  see, 

also  Criminal  Practice,  SA-iSS;  Equity,  6. 
objections  must  be  raised  below,  see, 

also.  Carriers,  16;  Criminal  Practice^  6m 

62. 
presumptions,    see,    also,     Orminai 

Practice,  40;  Executors  and  Adminiefre^ 

tors,  7ft  \  Judgment,  1;  MwM^pal  Oeitpore^ 

turns,  11;  TaxaHon,  l^oyGoOQle 
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Review,  weight  and  sufficiency  of  evi- 
dence, see.  also.  Oriminal  Practice,  47; 
IfegoUabU  In9trument$,  16. 

Waiver  of,  see  Judicial  Sales,  4. 

L  Afpkllatb  Jubisdiction. 

Final  orders. 

1.  In  an  action  against  an  indorser  to  re- 
cover the  amount  due  upon  a  promissory 
note,  a  verdict  for  the  plaintiff  was  set 
aside  by  the  court,  and  a  new  trial  was 
granted.  Plaintiff  tendered  his  bill  of  ex- 
ceptions, and  refused  to  take  part  in  the 
new  trial,  and  Judgment  of  dismissal  was 
ordered.  Held  that,  having  excepted  to 
such  Judgment,  plaintiff  may  take  and 
support  an  appeal. — Iron  Mountain  Bank 
V.  Armatrong,  (Mo.)  720. 

2.  A  probate  court  rescinded  its  order 
appointing  the  relator  guardian  of  a  mi- 
nor, and  refused  to  grant  him  an  appeal  to 
the  circuit  court.  Held  that,  as  the  re- 
scinding order  was  a  final  Judgment,  the 
relator  was  entitled  to  an  appeal  from  it  as 
a  matter  of  right,  and  might  have  a  per- 
emptory mandamus  from  the  circuit  court 
compelling  the  probate  judge  to  grant  the 
appeal.— State  v.  Allen,  (Mo.)  414. 

Error  in  granting  new  trials. 

3.  The  supreme  court  of  Tennessee  has 
the  same  power  to  reverse  for  error  in 
j:rnnting  new  trials,  and  enforce  verdicts 
improperly  set  aside,  that  it  has  to  reverse 
Judgments  rendered  upon  improper  ver- 
dicts. Act  1875.  c.  124.— Chesapeake,  O.  & 
a  W.  R.  Co.  V.  Higgins,  (Tenn.)47. 

IT.  Rbquisitbb  of  Afpbal. 

Appeal-bond. 

4  An  appeal-bond  contained  the  name 
of  the  principal  in  the  body  of  the  bond, 
and  a  blank  was  left  for  the  names  of  the 
sureties,  the  latter  signing  under  the  sig- 
nature of  the  principaiat  the  bottom.  Held, 
that  the  bond  sufficiently  designated  who 
were  the  sureties. — Baldridge  v.  Penland, 
(Tex.)  665. 

IIL  Practics  on  Appeal. 

Assignment  of  errors. 

5.  An  assignment  of  errar  to  the  admis- 
sion of  evidence  must  rest  upon  the  same 
objection  in  the  appellate  court  as  was 
taken  to  it  below.— Fort  Worth  &  D.  C.  Ry. 
Co.  V.  Hogsett,  (Tex.)  865. 

6.  Where  no  assignment  of  error  is  made 
as  to  the  effect  of  certain  parol  evidence 
produced  on  the  validity  of  an  instrument. 
the  appellate  court  cannot  consider  such 
effect.--^ohnson  v.  Robinson.  (Tex.)  625. 

7.  In  the  absence  of  a  distinct  assi^- 
ment  of  error  on  appeal,  the  question 
whether  a  remitter  of  damages  by  appellee 
could  properly  have  been  made,  will  aot 


be  reviewed  on  appeal.— Sabine  &  E.  T. 
Ry.  Co.  V.  Hadnot.  (Tex.)  188. 
^  8.  Where  an  action  is  brought  in  Texas 
lipon  a  liquor  dealer's  bond,  breaches  of 
which  are  alleged,  and  leave  is  given  to 
make  and  file  a  statement  of  facts  within 
10  days  after  adjournment  of  the  term  of 
court,  which  statement  is  not  filed  until 
after  the  expiration  of  said  time,  the  su- 
preme court  will  not,  upon  appeal,  con- 
sider the  statement  so  filed;  ana,  there  be- 
ing no  facts  properly  before  the  court,  the 
assignments  of  error  will  not  be  consid- 
ered, nor  the  judgment  of  the  court  below 
reversed.— White  v.  Parks,  (Tex.)  245. 

Miuit  be  specific. 

9.  Rev.  St.  Tex.  art.  1087,  and  rule  26  of 
the  supreme  court,  require  an  assignment 
of  error  to  point  out  the  specific  error  re- 
lied on;  and  where,  in  an  assignment,  sev- 
eral errors  are  collectively  referred  to.  the 
assignment  will  not  be  considered.  — 
Hughes  V.  Galveston,  H.  &  S.  A.  Ry.  Co., 
(Tex.)  219. 

10.  An  alleged  error  of  the  lower  court 
cannot  be  revised  by  the  appellate  court 
without  an  assignment  specifically  point- 
ing it  out.— International  &Q.  W.  R.  Co. 
V.  Underwood,  (Tex.)  216. 

11.  Under  the  Texas  practice,  the  failure 
of  appellant  to  specify,  in  the  assignment 
of  errors,  the  errors  complained  of.  is  not 
remedied  by  specifying  them  in  the  "prop- 
ositions" as  set  out  in  appellant's  brief. — 
Jackson  v.  Cassidy.  (Tex.)  541. 

12.  An  assignment  of  error  containing  a 
general  exception  to  the  court's  refusal  to 
give  special  charges  asked,  but  without 
pointing  out  the  specific  grounds  of  ob- 
jection, will  not  be  considered.— McClure 
V.  Heirs  of  Sheek.  (Tex.)  552. 

18.  Assignments  of  error  that  "the  court 
erred  in  refusing  to  give  the  instructions 
asked  for  bv  defendants  and  refused  by  the 
court."  ana  that  **the  court  erred  in  not 
granting  a  new  trial,  because  the  verdict 
and  judgment  were  contrary  to  and  against 
the  law,  and  were  not  supported  by  the 
evidence,"  are  too  general,  and  will  not  be 
considered,  because  they  do  not  distinctly 
specify  in  what  the  error  consisted.— Koep- 
sel  V.  Allen,  (Tex.)  856. 

14.  An  assignment  of  error  that  "the 
court  erred  in  not  rendering  a  Judgment 
for  the  plaintiff  for  the  land  sued  for.  costs 
of  this  suit,  the  damage  proved,  and  in  not 
ordering  a  writ  of  possession  to  put  de- 
fendants out  of,  and  put  plaintiff  in,  pos- 
session of  said  land,  under  the  pleadings 
of  the  parties  filed  in  this  case,  and  the  evi- 
dence given  on  the  trial  of  the  case. "  can- 
not be  considered,  because  it  does  not 
specifically  point  out  the  error  complained 
of.— Mynders  v.  Ralston,  (Tex.)  854. 

15.  Where  the  exceptions  are  15  in  num- 
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ber,  and  relate  to  different  matters,  an  as- 
signment of  error  that  **the  court  erred  in 
overruling  defendant's  *  *  ♦  special 
exceptions'*  is  too  general,  under  rules 
28-27  of  the  Texas  supreme  court.— County 
of  Caldwell  v.  Crocket,  (Tex.)  607. 

16.  In  Texas  an  assignment  of  error  that 
"the  court  erred  in  overruling  appellant's 
eleven  special  exceptions  to  the  appellee's 
petition"  is  in  violation  of  the  rules  gov- 
erning appeals,  and  will  not  be  considered. 
— Yoe  V.  Montgomery.  (Tex.)  622. 

17.  The  supreme  court  of  Texas  will  not 
review  testimony  upon  an  assignment  of 
error  which  goes  no  further  than  to  state 
that  the  verdict  is  not  supported  by  suffi- 
cient evidence. — Id. 

Becord. 

18.  Where  the  appellant  fails  to  file  a 
transcript,  and  the  appellee  does  so,  and 
asks  an  affirmance,  which  is  resisted  on  the 

Sound  that  it  was  agreed  by  the  parties 
at  no  transcript  need  be  made  out,  the 
supreme  court  will  not  try  the  issue  of  fact 
in  regard  to  such  alleged  agreement,  but 
will  affirm.— Kiber  v.  Kiber,  (Tenn,)221. 

19.  Where  evidence  is  offered  on  the 
trial  as  to  the  statute  law  of  another  state, 
and  the  bill  of  exceptions  shows  that  fact, 
the  statute  itself,  under  Code  Tenn.  §  4554, 
need  not  (unless  by  direction  of  the  circuit 
judge)  be  transcribed  into  the  record,  but 
the  supreme  court  may  take  Judicial  notice 
of  it.  But,  if  such  evidence  is  not  offered 
below,  the  appellate  court  will  not  take 
such  notice  where  the  result  will  be  to  put 
the  court  below  in  error.— Bagwell  v.  Mc- 
Tighe,  (Tenn.)  46. 

Statement  of  fbots. 

20.  Exceptions  incorporated  in  a  state- 
ment of  facts  filed  after  the  adjournment 
of  the  term  at  which  the  case  was  tried, 
cannot  be  considered  on  appeal.— Yoe  v. 
Montgomery,  (Tex.)  622. 

21.  The  action  of  the  trial  judge  in  ad- 
mitting or  rejecting  evidence  will  not  be 
revised  on  appeal,  when  there  is  no  state- 
ment of  facts  in  the  record.— Dull  v.  Drake, 
(Tex.)  364. 

22.  Under  the  Texas  practice  there  is  no 
authority  for  bringing  to  the  knowledge  of 
the  supreme  court  the  facts  proved  upon 
the  trial  of  a  case  through  the  medium  of 
a  bill  of  exceptions.  Such  a  bill  brings  up 
rejected  testimony,  or  testimonv  admitted 
over  objections.  But  evidence  introduced 
without  complaint,  and  which  formed  part 
of  the  case  made  before  the  court  or  jury, 
must  be  put  in  the  statement  of  facts; 
otherwise  it  will  not  be  noticed  on  appeal. 
-Id. 

28.  Where  there  are  no  bills  of  excep- 
tions relating  to  the  rulings  of  the  trial 
court  in  admitting  and  rejecting  evidence, 
except  such  as  are  found  in  the  statement 


of  facts  filed  after  the  close  of  the  term  at 
which  the  case  was  tried,  the  assignments 
of  error  will  not  be  considered.— County 
of  Caldwell  ▼.  Crocket,  (Tex.) 607. 

Second  appeal. 

24.  The  supreme  court  of  Texas  is  not 
absolutely  bound  by  its  former  adjudica- 
tion,  though  rendered  upon  a  previous  ap- 
peal in  the  same  case;  but  it  is  only  in  ex- 
ceptional cases  that  a  former  ruling  will 
be  dep:irted  from  upon  the  same  quesUon 
when  presented  a  second  time  in  the  same 
case.— Bomar  y.  Parker,  (Tex.)  599. 

lY.  Rbyisw  ok  Appeal. 

Objeotions  most  be  raised  below. 

25.  Objections  to  the  admission  of  er- 
idence  not  made  below  will  not  be  con- 
sidered on  appeal.— Huhn  v.  HiMOuri  Pac. 
Ry.  Co.,  (Mo.)  987. 

26.  Testimony  as  to  the  reputation  of 
the  associates  of  a  defendant  on  trial  for 
swindling  not  having  been  objected  to  in 
the  trial,  its  admission  cannot  be  urged  as 
error  on  appeal.— State  v.  Beandeiich, 
(Mo.)  666. 

27.  Objections  to  questiona  asked  a  de- 
fendant on  cross-examination  muat  be 
made,  and  exceptions  saved  at  the  time. 
Of  others  the  appellate  court  can  take  no 
cognizance.— Id. 

28.  In  a  civil  case  where  the  damaffea  for 
personal  injuries  awarded  by  the  yeroict  do 
not  appear  to  be  excessive,  and  no  objection 
was  made  or  exception  saved,  and  no  rul- 
ing of  the  trial  court  had,  an  appellate 
court  will  deem  that  an  objection  which 
might  have  been  interposed  to  the  remarks 
of  opposing  counsel  in  their  closing  argu- 
ment as  to  the  measure  of  recovery  was 
waived.— Sidekum  v.  Wabash,  St.  L.  &  P. 
Ry.  Co.,  (Mo.)  701. 

29.  It  is  not  error  for  the  court,  upon  the 
jury  reporting  that  they  cannot  agree,  to 
say  to  the  jury  that  there  has  been  a  mis- 
trial at  a  former  term  in  the  cause,  and  that 
the  business  of  the  court,  and  the  interests 
of  the  country,  made  it  important  for  them 
to  a^ee,  if  it  could  be  done;  and  any  ex- 
ception to  such  action  of  the  trial  court,  in 
order  to  be  considered  upon  appeal,  must 
be  taken  at  th^  time,  and  a  bill  of  excep- 
tions prepared,  tendered  to,  and  si^ed  by 
the  judge,  after  having  been  submitted  to 
the  opposing  attorney  as  required  by  stat- 
ute. The  mere  statement  of  the  judge  of 
these  facts  in  the  record,  although  written 
by  him  and  signed  officially,  cannot  be  re- 
ceived as  its  substitute.— Owens  y.  Mis- 
souri Pac.  Ry.  Co.,  (Tex.)  598. 

Weight  and  soffioienoy  of  eyidenoe. 

90.  Where  there  is  evidence  tending  to 

support  the  verdict  of  a  jury,  it  will  not  be 

disturbed  on   appeal.  — Gordon  y.  Eans, 

(Mo.)  112.        ^.g.^.^^^  ^y  Google 
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81.  Where  the  facts  of  a  case  are  fairly 
submitted  to  a  Jury,  under  proper  instruc- 
tions from  the  court,  an  appellate  court 
will  not  disturb  the  conclusions  of  the  Jury. 
— Henry  y.  Allen,  (Ark.)  201. 

83.  Where  there  is  a  conflict  of  testi- 
mony, but  there  is  sufficient  evidence  to 
support  the  conclusions  reached  by  a  jury, 
an  appellate  court  will  not  reverse  because 
the  jury  believed  some  of  the  witnesses  in 
preference  to  others.— Willis  v.  Whitsitt, 
(Tex.)  253. 

88.  On  appeal  in  an  action  at  law  tried 
by  the  court,  the  findings  of  fact  cannot  be 
interfered  with  unless  they  are  against  the 
undisputed  evidence.  The  weignt  of  evi- 
dence cannot  be  passed  upon  by  ^e  higher 
court.— Rothschild  V.  Wabash  ft.  Co.,  (Mo.) 
418. 

84.  Where  the  statement  of  facts  has 
been  stricken  from  the  record,  the  appel- 
late court  cannot  review  alleged  errors  of 
the  court  below  in  giving  and  refusing  in- 
structions, or  as  to  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.— In Cfema- 
tional  &  G.  N.  R.  O),  v.  Underwood,  (Tex.) 
216. 

85.  In  an  action  for  damages  for  burning 
plaintiff's  property,  the  evidence  being  of 
the  most  cogent  character  to  show  that  de- 
fendant was  guilty  of  the  act  charged,  but 
the  verdict  being  for  defendant,  KM,  that 
Judgment  on  such  verdict  would  be  re- 
versed by  the  supreme  court  upon  appeal. 
—Garrett  v.  Greenwell,  (Mo.)  441.     . 

Bullngs  on  evideiioe. 

86.  Where  a  general  objection  is  made  to 
the  introduction  of  evidence  at  the  trial, 
but  no  specific  grounds  of  objection  are 
pointed  out,  the  appellate  court  will  not 
consider  the  objection.— Greer  v.  Redman, 
<Mo.)  745. 

87.  Where  evidence  is  ruled  out  on  ac- 
count of  the  subject-matter  offered  to  be 
proved  thereby,  ft  is  necessary,  in  a  bill  of 
exceptions,  to  set  out  the  proposed  testi- 
mony, in  order  that  the  appellate  court 
may  be  able  to  Judge  whether  it  is  relevant 
and  material.  But  when  a  witness  is  re- 
jected on  the  ground  of  his  legal  disability 
to  testify,  the  presumption  is  that  he  would 
have  been  rejected,  no  matter  how  impor- 
tant the  evidence  might  have  been,  and  the 
error  will  be  considered,  though  such  tes- 
timony is  not  so  set  out.  —Scott  v.  State, 
(Ark.)  750. 

Matters  not  apparent  on  the  reoord. 

88.  Error  in  the  refusal  of  an  instruction 
cannot  be  reviewed  on  appeal,  where  it 
does  not  appear  from  the  record  that  the 
plaintiff  in  error  in  his  motion  for  a  new 
trial  assigned  such  refusal  as  one  of  the 
grounds  upon  which  his  motion  was  based. 
Griffith  V.  Hanks,  (Mo.)  508. 


89.  Where  the  record  fails  to  show  that 
the  plaintiff  in  error  excepted  at  tbe  time 
to  the  ruling  of  the  trial  court  in  admitting 
evidence  over  his  objection,  the  correct- 
ness of  tbe  ruling  is  not  before  the  appel- 
late court  for  review. — Id. 

40.  Where  an  objection  is  made  by  the 
plaintiff  to  the  action  of  the  court  in  sus- 
taining the  objection  of  tbe  defendant  to  a 
question  put  b^  the  plaintiff  to  a  witness, 
it  cannot  be  said  that  tbe  answer  proposed 
to  be  drawn  out  by  the  question  was  im- 
properly excluded  where  its  nature  does 
not  appear  in  the  bill  of  exceptions,  and 
where  the  information  sought  to  be  elicited 
might  have  been  as  to  some  transaction 
with  or  statement  by  defendant's  testator. 
—Smith  V.  Caswell,  (Tex.)  848. 

HarmleBB  error. 

41.  The  refusal  of  the  trial  court  to  ffive 
an  instruction  upon  a  particular  issue  asked 
by  appellant,  and  to  which  he  was  clearly 
entitled,  is  no  ground  of  reversal  where 
the  jury  finds  for  appellant  upon  that  is- 
sue.—Pritchard  V.  Hewitt,  (Mo.)  487. 

4d.  An  appellate  court  will  not  reverse 
for  an  error  of  the  court  below  in  wrongly 
requiring  a  party  to  prove  a  certain  fact,  if 
the  fact  was  actually  proved.— Willis  v. 
Whitsitt,  (Tex.)  258. 

48.  Where  the  plea  of  stale  demand  was 
set  up  by  defendants  in  a  trial  court,  a 
verdict  having  been  given  in  their  favor 
on  another  ^ound,  the  appellate  court  will 
not  review  instructions  given  by  the  trial 
judge  in  reference  to  such  plea. — Shifflet 
V.  Morelle,  (Tex.)  848. 

44.  The  refusal  of  an  application  by  plain- 
tiff for  leave  to  file  interrogatories  will  be 
disregarded  on  appeal,  where  plaintiff  ex- 
amined the  defendant  on  the  trial  touch- 
ing all  the  matters  and  things  contained  in 
the  interrogatories,  and  plaintiff's  rights 
do  not  appear  to  have  been  prejudiced 
by  such  refusal. — Gordon  v.  £ans,  (Mo.) 
112. 

45.  A.  filed  a  bill  to  rescind  a  contract, 
whereby  he  sold  his  interest  in  a  partner- 
ship to  B.,  his  co-partner,  alleging  that  B. 
had  fraudulently  misrepresented  the  value 
of  the  assets,  and  that  a  mistake  had  been 
made  in  the  estimates  furnished  him  by 
the  book-keeper.  On  the  trial  of  issues 
submitted  to  a  jury,  the  court  refused  to 
compel  B.  to  produce  the  books.  The  jury 
found  that  no  fraud  had  been  committed 
by  B.,  and  that  at  the  time  of  tbe  sale  A. 
knew  approximately  the  value  of  his  in- 
terest. Held  that,  on  these  findings,  the 
complainant  would  not  have  been  entitled 
to  relief,  even  if  the  books  had  been  pro- 
duced, and  that  the  ruling  of  the  court 
was  not  prejudicial  error,  justifying  a  re- 
versal or  the  decree.— Pearce  v.  Pettit, 
(Tenn.)636.         omze6,yGoOg\e 
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Waiver  of  objections. 

40.  Where  pleadings  are  amended,  the 
prior  pleadings  are  to  be  regarded  as  aban- 
doned, and  error  in  the  rulings  of  the  trial 
court  upon  the  original  pleadings  is  not 
»vailahle.— Bobb  v.  Bobb,  (Mo.)  6li. 

47.  Where,  in  the  court  below,  the  de- 
fendant treats  the  plaintiff's  complaint, 
and  an  account  annexed  to  it.  as  parts  of 
one  and  the  same  complaint,  he  cannot,  on 
appeal,  call  the  statement  an  exhibit,  and 
complain  that  it  cannot  be  regarded  to  aid 
the  complaint.— St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Brown,  (Ark.)  781. 

V.  Decision  oh  AfpbaIi. 

Opinion  in  writing. 

48.  Mansf.  Dig.  Ark.  §§  1818,  1821.  re- 
quiring every  opinion  of  the  supreme  court 
to  be  reduced  to  writing,  and  to  adjudicate 
and  decide  all  points  presented  that  legiti- 
mately arise  in  the  case,  whether  their  de- 
cision be  necessary  to  the  determination  of 
the  case,  or  not,  is  repealed  by  Code  Civil 
Pr.  §  888,  which  provides  for  written  opin- 
ions ^'in  all  cases  involving  a  principle  of 
law  not  previously  settled  by  the  court  and 
reported."  —  Vaughan  v.  Harp,  (Ark.)  751. 

ABSON. 

Of  ohnroh. 

Under  Gen.  St.  Ky.  c.  29.  art  7,  provid- 
ing penalties  for  the  willful  burning  of 
certain  specifically  described  buildings,  "or 
any  other  house  whatever."  he'd,  that  the 
burning  of  a  church  was  punishable. — ^Mc- 
Donald Y.  Commonwealth,  (Ey.)  687. 

ASSAULT  AND  BATTEKY. 

Civil  action,  see  Abatement  and  Retital,  8. 
Criminal   prosecution,  see  Indictment  and 

Information^  9. 
Damages,  see  New  Trial,  6. 
BJecting  from  dwelling-house,  see  Tres- 

PMS,  1. 

What  constitutes  assault. 

The  Arkansas  statute  defines  an  as- 
Bault  to  be  an  unlawful  attempt,  coupled 
with  present  ability,  to  commit  a  violent 
Injury  on  the  person  of  another.  Upon  a 
trial  for  assault,  defendant  requested  in- 
structions embodying  the  statutory  rule, 
but  the  court  modified  the  same  so  as  to  in- 
clude the  idea  of  an  apparent,  as  well  as  a 
real,  ability  to  commit  the  crime.  Held 
error.— Pratt  v.  State,  (Ark.)  785. 

ASSIQNMENT. 

Bee,  also,  Aesignment  far  Benefit  of  Oted- 
itors;  Insurance,  1,  2;  Mortgages,  d. 


Assignee's  liabilities,  see  Oorp^aii&ns,  2. 
Assignment  to  change  venae,  see  Vetuu  «» 

OinfU  Cases,  8. 

of  errors,  see  Appeal,  5-17. 

Suits  by  assignee,  see  Contracts,  8;  SeAooi» 

and  t>chool- Districts,  3,  4, 6. 
Validity,  firm  sssets,  see  Partnership,  8l 
land  certificates,  see  Deed,  8. 

Installment  of  payment. 

1.  Where  a  contract  provides  that  pay- 
ments equal  to  85  per  cent,  of  the  contract 
value  of  the  work  to  be  done  were  to  be 
paid  monthly,  and  15  per  cent,  each  montli 
was  to  be  retained,  and  paid  withm  90  days 
after  the  entire  completion  of  the  work, 
held,  that  the  retained  percentage  became 
a  separate  and  distinct  demand,  which 
could  be  assigned.— Adler  v.  Kansas  City, 
S.  &  M.R.  Co..  (Mo.)  917. 

SufiBLciency  of  description. 

2.  A  person  entitled  to  money  under  a 
contract  with  the  S.  &  M.  R  Co..  made  an 
assignment  of  his  rights  thereunder  by  s 
written  notice  and  declaration  thereof  ad- 
dressed to  '*N.,  president  of  the  E.  C.  8.  ft 
M.  R.  Co. "  The  S.  &  M.  R  Co.  was  also 
known  as  the  K.  C.  8.  &  M.  R  Co.,  and  the 
two  companies,  thongh  nominally  distinct, 
were  virtually  under  the  same  controL 
Held,  that  the  assignment  was  sufl^ciently 
identified  with  the  subject-matter,  and  that 
so  much  of  the  description  In  the  address 
as  was  false  could  be  rejected.— Id. 

ASSIGNMENT  FOB  BENE- 
FIT OF  CBEDITOBS. 

Sjee,  also.  Attachment,  1,  2;  Bankrriptey; 
*  Banks  and  Banking:  Praudulent  C<mMy> 
anees;  Insoltency;  Partnership,  8. 

What  constitutes. 

1.  Where  a  firm,  through  one  partner, 
conveyed  its  whole  stock  of  merchandise 
in  trust,  first,  to  defray  the  expenses  of  such 
trust,  next  to  pay  a  debt  dne  to  the  trustees, 
and,  third,  to  distribute  the  stuphis  pro 
rata  among  its  other  creditors,  heid,  that 
snch  conveyance  was  an  assignment,  and 
not  a  mortgage;  bnt  that,  stnce  it  did  not 
show  that  the  assignors  were  insolvent,  it 
was  not  a  general  assignment  within  the 
scope  of  the  Texas  statutes  relating  to  as- 
signments for  benefit  of  creditors,  which 
in  terms  relate  only  to  assignments  by  an 
insolvent  v4cbtor,  or  made  in  contemplation 
of  insolvency,  and  was  therefore  not  in- 
valid for  failing  to  comply  with  the  statute. 
—Johnson  v.  Robinson,  (Tex.)ed<S. 

2.  When  an  instrument  shows  an  inten- 
tion to  make  an  assignment  in  compliance 
with  Acts  Tex.  1879,  c  58,  and  the  amend- 
ments thereto,— relating  to  assignments  for 
the  benefit  of  creditors,  and  conuining 
the  provision    that  such"  an   assignment 
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Bhall  be  construed  to  pass  all  the  IdboIy- 
ent's  real  and  personal  estate  not  exempt, 
whether  specined  therein  or  not,— the  only 
indication  that  the  assignment  is  a  par- 
tial one  being  that  it  does  not  state  (hat 
all  the  insolvent's  property  subject  to  the 
payment  of  debts  is  included,  he  will  be 
presumed  to  have  intended  to  convey  all 
such  property  .-—Mcll hen ny  v.  Miller.  (Tex.) 
614.» 
Preferential  mortgage. 

8.  Gen.  Sj.  Ky.  c.  44.  art.  2,  §  1.  provides 
that  every  mortgagee  made  by  a  debtor  in 
contemplation  of  insolvency,  and  with  a 
design  to  prefer  one  creditor  over  another. 
eJball  operate  as  a  transfer  of  the  debtor's 
property  for  the  benefit  of  creditors  gen- 
erally. Held,  that  this  statute  does  not  pro- 
hibit a  debtor,  though  he  be  in  failing  cir- 
enmstances,  from  executing  a  mortgage  to 
secure  a  debt  created  simultaneously  with 
the  execution  of  the  mortgage.  But  if  such 
mortgage  be  executed  partly  in  considera- 
tion of  a  prior  debt,  with  intent  to  give  a 
preference,  and  with  the  knowledge  of  the 
grantee,  it  falls  within  the  statute.— Mc- 
Cannv.  Hill.(Ky.)887.« 

4.  Where  a  general  creditor  brings  an  ac- 
tion against  the  debtor  to  have  a  preferen- 
tial mortgage  declared  to  operate,  under 
the  statute,  as  a  transfer  for  the  benefit  of 
all  creditors,  held,  that  the  debtor  cannot 
move  on  the  land,  never  having  lived  on 
M  before,  and  claim  a  homestead.  The 
mortgage,  operating  as  a  transfer  of  all  his 
interest  in  the  land,  precludes  him  from 
afterwards  setting  up  any  claim  to  or  in 
the  land.— Id. 
Beqaisites  and  validity. 

6.  A  power  granted  to  the  assignee  in  a 
deed  of  assignment  to  sell  and  dispose  of 
the  goods,  and  collect  the  accounts,  ''con- 
verting the  same  into  cash  or  its  equiva- 
lent, "  IB  not  a  power  to  sell  on  credit,  or  if 
so,  and  therefore  constituting  a  badge  of 
fraud,  is  not  sufiQcient  to  render  the  deed 
void  upon  its  face.— Kellogg  v.  Muller, 
(Tex.)  361. 

6.  Under  the  Texas  act  of  March  24. 
1879,  and  amendments,  providing  that 
creditors  under  a  deed  of  assignment  for 
their  benefit  shall  not  be  required  to  give 
a  release  of  their  claims  unless  they  re- 
ceive a  dividend  of  one-third  the  amount 
thereof,  a  deed  of  assignment  is  not  ren- 
dered invalid  by  reason  of  a  stipulation 
contained  in  it  that  the  accepting  credit- 
ors shall  execate  releases  of  their  claims 
without  making  a  dividend  of  one-third  a 
condition  precedent.  8uch  condition  is 
implied.— Mcllhenny  v.  Craddock,  (Tex.) 

Schedule  and  inventory. 

7.  A  provision  in  a  deed  of  assignment, 
after  giving  a  list  of  creditors,  preferred 


and  not  preferred,  that  "should  the  said 
party  of  the  second  part  have  omitted  or 
forgotten  any  creditor,  and  his  claim  is 
Just  and  correct,  he  shall  share  alike  with 
those  in  Schedule  B,  class  2,  not  pre- 
ferred, **  is  a  substantial  compliance  with 
the  requirement  that  the  beneficiaries 
must  be  pointed  out. — Kellogg  v.  Mnller, 
(Tex.)  861. 

8.  An  inventory  attached  to  a  general 
assignment  for  the  benefit  of  creditors  in 
these  terms:  "The  entire  stock  of  goods, 
wares,  and  merchandise  in  the  store- 
houses, ♦  ♦  *  consisting  of  dry  goods, 
boots,  shoes,  hats,  caps,  gentlemen  s  fur- 
nishing goods,  clothing,  notions,  trunks, 
valises,  counters,  shelving,  chairs,  stoves, 
desks,  one  iron  safe,  and  one  mirror,  m  all 
to  the  value  of  $7,600.  and  choses  in  ac- 
tion, ** —  is  sufficient,  within  New  Code 
Tenn.  §  2788,  requiring  the  inventory  to  be 
full  and  complete;  since  an  itemized  in- 
ventory would  take  several  days  to  frame, 
during  which  the  property  could  be  levied 
on.  and  the  object  of  the  statute  be  de- 
feated.—Rosenbaum  V.  Moller,  (Teuu.)  10. 

Fraud. 

9.  A  general  assignment  is  fraudulent  as 
against  attaching  creditors,  where  it  ap- 
pears that  the  assignee  had  previously 
aided  the  assignor  in  fraudulently  dispos- 
ing of  property;  that  a  fictitious  debt  to 
the  assignee  was  secured  to  him  by  the  as- 
signment; that  the  assignment  lacked  an 
inventory  of  notes  and  accounts  due  the 
assignor,  and  a  detailed  schedule,  and 
failed  to  indicate  the  quantity  and  value 
of  the  propertv  assigned;  and  that,  al- 
though oona  fide  debts  were  secured  by 
the  assignment,  yet,  the  controversy  be- 
ing between  the  assignor  and  assignee  on 
the  one  hand,  and  the  attaching  creditors 
on  the  other,  no  creditors  intervened  to 
uphold  the  assignment.  Under  such  cir- 
cumstances the  assignee's  acceptance 
should  not  be  treated  as  an  acceptance  by 
creditors.— Solinsky  v.  Lincoln  Sav.  Bank, 
(Tenn.)  836. 

10.  Where,  in  a  contest  va  equity  be- 
tween attaching  creditors  and  the  assignee 
under  a  general  assignment,  the  assign- 
ment is  found  to  be  fraudulent  in  fact,  and 
the  assignee  is  found  to  have  participated 
in  the  fraud,  he  will  be  charged  with  costs, 
and  will  not  be  allowed  his  disbursements. 
-Id. 

Rights  of  creditors. 

11.  Under  the  Missouri  assignment  law, 
the  assignee  stands  in  the  shoes  of  the  as- 
signor, and  as  between  the  assignee  and  a 
Judgment  creditor  of  the  assignor  seeking 
to  set  aside  certain  deeds  by  the  assignor, 
valid  as  between  him  and  his  grantee,  be- 
cause in  fraud  of  creditors,  the  propertv 
oonveyed,  upon  the  dei^  being^  canceled. 
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should  not  go  to  the  assignee,  but  should 
be  sold  and  applied  to  the  payment  of  the 
Judgment.— Roan  v.  Winn,  (Mo.)  736.» 

12.  Under  Rev.  St.  Mo.  1879,  §  370,  pro- 
viding that  ''the  decision  of  the  assi^eein 
relation  to  all  claims  presented  to  him  for 
allowance  shall  be  final,  **  unless  appealed 
from  and  reversed,  a  creditor  whose  claim 
has  been  so  allowed,  without  appeal,  has 
as  good  standing  in  a  court  of  ec|uity  to 
impeach  a  conveyance  by  the  assignor  as 
fraudulent  as  if  he  had  reduced  his  claim 
tu  Judgment  in  a  court  of  law. — Id. 

Bights  of  creditors  on  attachment. 

13.  Where  a  creditor  issues  an  attach- 
ment against  property  which  has  been  as- 
signed for  the  benefit  of  certain  creditors 
under  a  valid  assignment,  and  claims  that 
such  creditors  have  been  paid,  whereby  the 
property  has  reverted  to  the  assignor,  the 
burden  is  on  the  attaching  creditor  to  show 
such  payment  before  he  can  establish  his 
attachment  as  against  the  assignee. — Kel- 
logg V.  Muller,  (Tex.)  861. 

14.  Where,  as  between  attaching  credit- 
ors and  the  assignee  under  a  general  assign- 
ment, a  decree  sustaining  the  assignment 
is  reversed  on  appeal,  the  decree  of  the 
ai^pellate  court  sustaining  the  attachments 
will  be  limited  to  those  of  the  attaching 
creditors  who  appealed. — Solinsky  v.  Lin- 
coln Sav.  Bank,  (Tenn.)836. 

ATTACHMENT. 

See,  also.  GamiihtMnt;  Landlord  and  Ten- 
ant, 5,  6. 

Bight  to. 

1.  The  fact  that  an  insolvent  corporation 
makes  a  deed  preferring  some  creditors,  in- 
cluding some  of  its  directors,  does  not  give 
an  un preferred  creditor  the  ri^ht  to  take 
out  an  attachment  at  law  charging  the  cor- 
poration with  attempting  to  defraud  its 
general  creditors.  —  Foster  v.  Mullanphy 
Planing.Mill  Co.,  (Mo.)  260. 

2.  Where  a  debtor's  previous  fraudulent 
conduct  affords  ground  for  an  attachment, 
the  attachment  is  none  the  less  valid  be- 
cause the  creditor  has  reason  to  believe 
that  a  general  assignment  is  in  preparation, 
such  assignment  not  being  of  record.  — 
Solinsky  v.  Lincoln  Sav.  Bank,  (Tenn.) 886. 

Bequisites — Afi^davit. 
'  8.  In  an  action  on  a  bill  of  exchange, 
where  there  was  appended  to  the  petition 
an  affidavit  of  defendant's  non-residence, 
and  an  order  of  publication  was  made,  and 
an  attachment  issued,  and  certain  lands  of 
the  defendant  sold  thereunder,  hM,  that 
the  affidavit  was  an  affidavit  for  attach- 
ment.—Burnett  V.  McC^luey,  (Mo.)  6d4. 

4.  When  defendants  are  duly  notified  by 
publication,  and  fail  to  appear,  and  prop- 


erty is  seized  and  brought  into  the  custody 
of  the  court  by  a  writ  of  attachment  formal 
on  its  face,  the  judgment  obtained  in  the 
action  cannot  be  assailed  in  a  collateral 
proceeding  on  the  ground  that  the  affidavit 
upon  which  the  attachment  was  obtained 
was  defective.— Id. 

5.  An  affidavit  for  a  writ  of  attachment 
being  amendable  by  1  Rev.  St.. Mo.  1855,  p. 
254.  ^  68,  a  judgment  founded  upon  an  at- 
tachment obtained  on  an  affidavit  defective 
in  not  stating  that  plaintiff  had  a  just  de- 
mand against  defendants,  and  t^mitting  the 
amount  due.  less  credits  and  set-offs,  but 
correctly  giving  plaintiff's  name,  the  court 
in  which  the  action  is  pending,  and  the 
ground  of  attachment,  cannot  be  attacked  in 
a  collateral  proceeding. — ^Id. 

Bond. 

6.  Plaintiffs  obtained  a  writ  of  seques- 
tration against  the  property  of  defendants, 
and  executed  the  bond  required  by  the 
Texas  statute,  making  it  payable  to  certain 
named  parties,  but  without  describing 
them  as  defendants,  though  they  were  in 
fact  such.  The  bond  also  recited  that  it 
was  upon  condition  that  plaintiffs  should 
**pay  to  the  d^endants  all  such  damages.** 
etc..  without  stating  who  the  defendanlB 
were.  Held,  that  this  was  not  a  sufficient 
bond  under  the  statute  which  requires 
that  it  shall  be  pavable  to  the  defendants 
in  the  action. — Kohrbough  t.  Leopold, 
(Tex.)  460. 

Flea  in  abatement. 

7.  Section  488.  Rev.  St.  Mo.,  provides 
that,  where  property  is  attached,  defend- 
ant may  file  a  plea  in  the  nature  of  a  plea 
in  abatement  ^verified  by  affidavit, "  etc. 
Held,  that  defendant's  attorney  could,  by 
leave  of  the  court,  file  the  plea,  and  could 
also  make  the  affidavit.— Irwin  v.  Evans. 
(Mo.)  698. 

8.  A  verification  to  such  plea  in  the  fol- 
lowing language:  "This  affiant,  attorney 
for  the  defendant,  upon  his  oath  says  that 
the  allegations  contained  in  the  foregoing 
plea  are  true, " — is  in  all  respects  sufficient. 
It  is  not  necessary  for  the  affiant  to  set  out 
and  show  that  he  has  a  knowledge  of  the 
facts  stated  in  the  plea,  or  the  means  of 
his  knowledge.— Id. 

Levy  and  sale. 

9.  An  attachment  of  goods  is  not  invalid 
because  levied  in  the  night-time,  and  by 
forcing  an  outer  door  or  raising  a  window 
of  a  store-house  disconnected  with  tiie 
dwelling-house,  and  forming  no  part  of  the 
curtilage.-— Solinsky  v.  Lincoln  Sav.  Bank, 
(Tenn.)886. 

10.  A  writ  of  attachment,  and  an  order 
of  publication  notifying  a  non-resident 
thereof,  having  been  issued  against  certain 
lands  belonging  to  him,  he  made  default. 
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and  general  execution  was  issned,  under 
which  the  sheriff  levied  upon  the  attached 
lands,  selling  them  to  M.  Held  that,  while 
there  shoulcfhave  been  a  judgment  to  be 
levied  of  the  attached  property,  and  a  spe- 
cial execution  issued  thereon,  yet,  as  the 
property  levied  upon  and  sold  was  only 
that  actually  seized  by  the  attachment,  the 
deed  fiven  by  the  sheriff  to  M.  would  be 
upheld  in  ejectment  against  him  by  one 
Claiming  under  the  non-resident.— Burnett 
V.  McGluey^(Mo.)6d4. 

Priority. 

•11.  The  acts  of  a  deputy-sheriff  being, 
under  Rev.  St.  Tex.  art.  4520,  the  acU  of  the 
sheriff,  the  doctrine  that  property  in  custo- 
dia  legis  cannot  be  attached  by  another  offi- 
cer has  no  application  to  prevent  such 
deputy  from  levying  an  attachment  in  the 
name  of  the  sheriffupon  property  which 
has  been  already  levied  upon  by  the  sheriff 
himself  under  another  writ,  subject  to  such 
first  attachment;  and  an  attachment  so 
levied  by  the  deputy  will  take  precedence 
of  a  third  attachment  levied  subsequently 
thereto  by  the  sheriff  himself. — Heye  v. 
Moody,  (Tex.)  343. 

Actions  for  wrong^fUl  attaohment. 

13.  In  an  action,  afterwards  dismissed, 
brought  against  A.  and  6.,  to  recover  the 
price  of  goods  sold  to  A.,  an  attachment 
was  sued  out,  and  B.*8  property  attached, 
on  the  ground  of  his  non-residence.  In  an 
action  against  the  plaintiff  therein  for 
wrongful  attachment,  he  testified  that  he 
sued  out  the  attachment  because  B.  had 
the  reputation  of  not  paying  his  debts  until 
obliged  to  do  so.  The  only  evidence  of 
B.'s  liability  was  the  representation  of  A., 
who  kept  B.'s  sheep,  of  authority  to  con- 
tract the  debt  on  benalf  of  B.,  and  the  fact 
that  B.  had  paid  debts  of  his  contracting 
before.  B.  was  a  man  of  property,  residing 
in  another  county.  Mela,  that  the  action 
for  wrongful  attaoimentwas  maintainable. 
— Farrar  v.  Talley,  (Tex.)  558. 

13.  An  action  will  He  for  the  wrongful 
attachment  of  sheep,  although  the  attach- 
ment is  afterwards  released,  and  the  sheep 
are  then  in  better  condition  than  when  at- 
tached.—Id. 

14.  Release  of  property  from  a  wrongful 
levjr  of  attachment  will  not  relieve  plain- 
tiff in  the  attachment  from  liability  for  the 
value  of  the  property,  if  he  does  not  return 
it  to  the  owner,  but  it  is  lost  to  the  latter 
without  any  fault  on  his  part,  by  reason  of 
another  attachment  being  immediately  lev- 
ied thereon  for  the  debt  of  another.— Id. 


Attomejr  and  Client. 

Arguments   of  counsel,  see   Appeal,  38; 
OnininalPnietiee,f50-6t^;  Trial,  9. 


Attorney's  fees,  see  BondB,  7;  Oam'shment, 

4,  6;  Principal  and  Surety,  7. 
Attorneys  for  state,  see  States  and  State  Offi- 

eere,  3. 
Authority,  see  Attachment,  7,  8. 
Stipulations  by  counsel,  see   Practice  in 

Civil  Cases,  3. 

Attorney  Gtoneral. 

Suits  by,  see  J^aies  and  State  Officers,  3. 

Bailment, 

Public  funds,  see  Counties,  1. 

BANB3tUPT0Y. 

See,  also,  Assignment  for  Benefit  of  Ored- 
Uars;  Insolvency, 

Bights  of  bankrupt. 

The  mere  fact  that  the  assignee  In  bank- 
ruptcy declines  to  sue  for  land  claimed  by 
the  bankrupt,  or  has  verbally  surrendered 
his  right  to  do  so  to  him.  does  not  invest 
the  bankrupt  with  title  sufficient  to  support 
an  action  of  ejectment  by  him.— Peters  v. 
Wallace,  (Ey.)  914. 

BANES  AND  BANKING. 

Insolvency,  see  Frauduleut  Conveyances,  4. 
National  banks,  real  estate,  see  Taxation,  5. 
Stock,  see  Taxation,  6,  7. 

Assignment  for  benefit  of  creditors. 
1.  An  assignment  by  a  savings  bank  for 
the  benefit  of  creditors  is  valid,  if  made  in 
good  faith,  although  the  consent  of  all  tho 
stockholders  was  not  first  obtained. — Des- 
combes  v.  Wood,  (Mo.)  83. 

Action  to  set  aside. 

3.  Any  shareholder  may  be  complainant 
in  an  action  to  set  aside  an  assignment  for 
the  benefit  of  creditors  made  by  the  board 
of 'directors  of  an  insolvent  banking  cor- 
poration, on  the  ground  that  such  assign- 
ment was  uUra  vires. — Id. 

8.  Such  action  properly  purports  to  be 
brought  on  behalf  of  plaintiff,  and  others 
similarly  situated,  without  stating  who 
they  are,  or  how  numerous,  or  whether 
they  constitute  a  majority  of  the  stock- 
holders or  otherwise.— Id. 

4.  Where  a  shareholder  and  creditor  of 
a  savings  bank  brought  action  to  set  aside 
an  assignment  for  benefit  of  creditors, 
made  by  it  four  years  before,  during  which 
time  the  assignee  had  been  engaged  in  its 
administration,  held,  that  he  was  guilty  of 
laches,  in  the  absence  of  any  proof  of  dis- 
ability or  want  of  knowledge.— Id. 
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Bill  of  Iiading. 

Stipulations  limiting  liability,  see  Carrierf, 
10-16. 

BlackmaiL 

See  Larceny,  15. 

BOND. 

See  Appeal,  4;  Attachment,  6;  Executors  and 
Admtmstratars,  1;  Onardian  and  Ward, 
1,  2,  4-6;  Municipal  Corporation*,  4-8; 
Principal  and  Svrety, 

Bond  for  title,  see  Deed,  2;  PubUe  Lands,  18. 

Official. 

1.  The  fact  that  the  county  Judge  ap- 
proved an  ofiScial  bond  in  open  commis- 
sioners'  court  does  not  make  the  approval 
the  act  of  that  court,  and  not  the  act  of  the 
judge.  —  Wilson  v.  County  of  Wichita, 
(Tex.)  67. 

2.  A  condition  in  a  bond  that  the  treasurer 
''will  safely  keep  and  faithfully  disburse ** 
a  fund  according  to  law  is  broken  by  his 
refusal  to  pay  over  the  balance  of  the  fund 
remaining  in  his  hands  to  his  successor, 
such  payment  being  a  disbursement.— Id. 

Action  on. 

8.  In  an  action  against  a  county  treas- 
nrer  and  his  bondsmen  for  failure  to  pay 
over  public  moneys,  it  is  not  necessary 
that  tnc  account  should  be  passed  upon  by 
the  court  before  the  bringing  of  the  suit. 
If  he  h^s  any  credits,  he  can  plead  them. 
— Id. 

4.  Id  an  action  on  a  bond,  or  on  any  un- 
sealed instrument  which  by  statute  imports 
a  cons) 'deration,  it  is  not  necessarvto  set 
out  the  consideration. — County  of  Mont- 
gomery V.  Auchley,  (Mo.)  425. 

5.  In  an  action  on  a  county  treasurer's 
bond,  the  petition  sufficiently  alleges,  by 
reasonable  mtendment,  that  the  treasurer's 
successor  had  qualified,  when  it  avers 
that  he  failed  to  pay  over  to  his  successor 
in  office  the  money  sued  for. — ^Wilson  v. 
County  of  Wichita,  (Tex.)  67. 

Damages. 

6.  In  actions  upon  penal  bonds  with  col- 
lateral conditions,  the  plaintiff  can  never 
recover  more  in  the  shape  of  damages  than 
the  penalty;  and  this  is  true,  not  only  of 
official  bonds,  but  of  other  bonds  also.— 
Turner  v.  Lord,  (Mo.)  420. 

7.  Where  a  tax  collector,  elected  for  a 
second  term,  gave  a  new  bond,  with  sure- 
ties other  than  those  on  his  first  bond. 
hC'd,  that  such  sureties  on  the  second  bond 
were  not  liable  for  their  principal's  delin- 
quencies during  his  first  term.— State  v. 
Alsup.  (Mo.)81. 

8.  A  sheriff  held  liable  with  the  attach- 
ing creditor  in  a  suit  for  a  wrongful  attach- 


ment. If  entitled  to  a  judgment  in  that  suit 
against  his  co-defendant  upon  the  indem- 
nity bond,  is,  'at  least,  not  entitled  to  haTe 
an  attorney's  fee  included  in  such  judg- 
ment in  the  first  instance.— Kellogg  t.  Mai- 
ler, (Tex.)  861. 

B0T7NDABIES. 

See,  also,  Surt&ye  and  Surveport. 
Agreement  for  boundary,  see  Sitoppet,  2. 
Courses  and  distances,  see    Vendor  and 

Vendee,  7. 
Weight  of  surveyor's  report,  see  ShMenee, 

Conflicting  Barreys. 

1.  In  a  controversy  concerning  the  true 
boundary  of  a  tract  of  land  which  had  been 
surveyed  at  different  times  and  by  different 
methods,  the  rule  that  marked  lines  shaU 
control  in  establishing  the  boundary  does 
not  prevail,  unless  it  is  shown  that  they 
were  made  upon  the  original  survey. — 
Moore  v.  Whitcomb,  (Tex.)  878.* 

2.  So  long  as  the  monuments  erected  bv 
the  government  surveyors  can  be  identi- 
fied, or  the  places  where  they  were  planted 
known,  they  must  govern  in  making 
boundaries.  Subsequent  surveys  may  aid 
in  finding  such  monuments,  but  the  latter 
must  prevail  in  determining  courses  and 
distances.— Jacobs  v.  Moselev,  (Mo.)  135. 

8.  In  arriving  at  the  bounds  of  a  survey, 
courses  and  distances  yield  to  natural  or 
artificial  objects  of  demarkation;  but  the 
former  will  not  be  made  subordinate  to  an 
unmarked  prairie  line,  which  could  not  it- 
self be  ascertained  except  by  running  the 
boundaries  of  another  survey  according  to 
course  and  distance. — Qerald  v.  Freeman, 
(Tex.^  256. 

4.  Where  the  defendant's  title  to  a  cer- 
tain tract  of  land  depended  upon  whether 
the  land  was  included  in  plaintiff's  survey 
or  not,  and  it  appeared  that,  if  the  bound- 
aries of  plaintiff's  land  were  determined 
according  to  the  course  and  distance  called 
for  in  plaintiffs  patent,  the  tract  would 
not  be  therein  included,  while  it  would  if 
the  boundaries  were  determined  accordinr 
to  certain  marked  comers  called  for,  held, 
that  the  marked  corners  called  for  should 
be  taken  as  the  true  corners,  and  the  course 
of  the  lines  thence  run  as  designated  in  the 
field-notes  without  regard  to  distance.— 
McAnninch  v.  Freeman,  (Tex.)  869.* 

6.  In  an  action  to  settle  the  boundary 
line  between  two  adjoining  patents,  if  there 
are  confiicting  calls  indicating  two  distinct 
lines  of  survey,  that  actually  run  by  the 
surveyor  will  always  prevail,  provided  it 
can  be  proved.  Upon  the  same  principle 
the  call  for  a  marked  line  of  an  older  sur- 
vey will  prevail  over  a  call  for  distanoe. 
It  is  to  be  presumed  that  the  anrTeyor 
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identified  the  line  called  for  by  the  marks 
upon  the  ground;  and  hence  that  the  mis- 
take occurred  in  the  measurement  or  the 
calculation  of  the  distance.  But  if  there 
be  no  objects,  natural  or  artificial,  to  show 
the  line,  the  presumption  does  not  obtain, 
and  the  rule  no  longer  applies. — ^Duff  ▼. 
Moore,  (Tex.)  630. 

Call  for  natural  objeot. 

6.  When  there  is  involved  in  a  suit  the 
question  whether  a  certain  river  or  a  slough 
is  the  true  boundary  of  a  land  grant,  and 
the  field-notes  of  the  survey  of  said  erant 
call  for  the  river,  but  the  courses  ana  dis- 
tances very  nearly  correspond  to  the  con- 
figuration of  the  slough,  and  not  to  the  me- 
anders of  the  river,  and  it  appears  that  if 
the  survey  were  made  at  a  time  when  the 
water  was  high  the  slough  might  have  been 
mistaken  for  the  river,  and  the  call  for  the 
river  might  have  been  the  result  of  such 
mistake,  it  is  error  for  the  court  to  with- 
draw from  the  jury  the  question  whether 
said  boundary  extended  to  the  river  or  to 
the  slough.— Koepsel  v.  Allen,  (Tex.)  858* 
Supposed  line. 

7.  Where  two  adjoining  proprietors  of 
land  are  divided  by  a  fence  wnicn  they  sup- 
pose to  be  the  true  line,  each  claiming  only 
to  the  true  line,  they  are  not  bound  by  the 
supposed  line,  but  must  conform  to  the 
ti'ue  line,  when  ascertained. — Jacobs  v. 
Moseley,  (Mo.)  185. 

8.  Where  there  is  a  dispute  as  to  the  true 
division  line,  or  the  line  is  uncertain,  and 
both  proprietors  are  ignorant  as  to  its  true 
location,  and  agree  on  a  permanent  line, 
and  take  possession  accordingly,  the  agree- 
ment is  binding  on  them,  and  on  those 
claiming  under  them,  and  is  not  within  the 
statute  of  frauds.— Id. 

Adverse  possession. 

9.  An  agreement  fixing  a  boundary  line 
need  not  be  shown  by  direct  evidence.  The 
aj^reement  may  be  inferred  from  the  acts, 
conduct,  and  especially  from  the  long  ac- 
quiescence, of  the  parties. — Id. 

10.  While,  in  the  case  of  concurrent  pos- 
session of  land  under  two  adjoining  sur- 
veys, the  true  location  of  the  line  of  the 
elder  patent  must  govern,  still  the  actual 
possession  under  a  junior  patent  may  ripen 
into  a  perfect  title,  in  the  absence  of  such 
possession  and  claim  under  the  elder  pat- 
ent—Swope  ▼.  Bchafer,  (Ky.)  800. 

BRTDQES. 

ISxclusive  firanohise. 

1.  The  Texas  act  of  April  28, 1874,  g  79. 
which  provides  that,  whenever  anv  per- 
sons shall  file  with  the  secretary  or  state 
articles  of  incorporation  for  the  purpose  of 
erecting  and  maintaining  a  bridge  or  ferry. 


it  shall  not  be  lawful  for  any  other  toll 
bridge  or  toll  ferry  to  be  established  on  the 
the  same  stream  within  three  miles  above 
or  below  such  bridge  or  ferry,  does  not 
prohibit  the  establishment  of  a/r^  bridge 
within  the  limit  named.— Victoria  Co.  v. 
Victoria  Bridge  Co.,  (Tex.)  14a 

2.  The  incorporators,  having  established 
their  bridge,  sabsequently  applied  for  and 
obtained  from  the  county  court  a  grant  of 
the  right  to  use  the  site  and  approaches 
from  tne  public  road  for  a  term  of  10  years. 
Held,  that  this  was  a  mere  license,  and  not 
a  contract  between  the  county  and  bridge 
companv,  which  would  not  prevent  the 
county  from  afterwards  establishing  a  free 
bridge  at  the  same  point,  with  the  same 
right  of  approach  from  the  public  road.— Id. 

Building  and  Loan  Associa* 

tions. 

See  Usvrg,  1,  2,  4. 

BUEOLABT. 

House-breaking. 

1.  Gen.  St.  Ev.  c.  29,  art.  5,  §  4,  providea 
a  punishment  for  any  one  who  shall  felo- 
niously break  into  any  dwelling-house,  and 
feloniously  take  away  anything  of  value,  al- 
though the  owner  or  any  other  person  may 
not  be  there.  Held,  that  it  does  not  make 
any  difference,  under  this  section,  how 
great  or  how  little  may  be  the  value  of  the 
thing  taken,  and  an  allegation  that  the  ar- 
ticle taken  was  of  the  value  of  five  dollars 
need  not  be  proved. — Duncan  v.  Common- 
wealth, (Ky.)  821. 

2.  Where  the  felonious  breaking  is  estab- 
lished, the  presence  of  the  owner  or  other 
person  at  tne  time  of  the  taking,  and  his 
failure  to  object  or  protest,  will  not  reduce 
the  crime  from  burglary  to  mere  kirceny. 
-Id. 

Warehouses. 

8.  On  a  trial  for  feloniously  breaking  into 
a  miU-house  in  the  night-time,  wherein 
corn,  flour,  and  meal  were  stored  for  saJe. 
the  court  charged  the  jury  that  they  could 
inflict  the  punishment  for  burglary,  viz., 
confinement  from  two  to  ten  years.  Held 
error;  that  the  facts  charged  do  not  consti- 
tute burglary,  nor  the  crime  of  house- 
breaking, under  Qen.  St.  Ky.  c.  29,  art.  6, 
§  4,  but  come  within  Qen.  St.  Ky.  c.  29.  art. 
o,  g  4.  relating  to  the  breaking  of  ware- 
houses, etc.,  the  punishment  of  which  is 
fixed  by  confinement  between  one  and  five 
veara,  at  the  discretion  of  the  Jury.— Dan- 
iels V.  Commonwealth,  (Ky.)  8l2. 

Defense  of  purchase. 

4.  The  defense  interposed  on  a  ^rlal  for 
burglary  and  larceny  was  that  the  appel- 
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lant's  CO  defendant,  in  appellant's  pres- 
ence, claimed  to  have  purchased  the  al- 
leged stolen  property.  There  being  evi- 
dence to  support  the  co-defendant's  claim 
of  parchase,  the  trial  court  should  have 
charged  both  the  law  of  opportune  ex- 
planation of  the  possession  of  recently 
stolen  property  and  of  the  defense  of  pur- 
chase.—Bhuler  V.  State,  (Tex.)  681. 

Punishment. 

5.  Where  the  crime  of  felonious  break- 
ing and  taking  away  is  charged  and  proved, 
the  punishment  cannot  be  for  mere  lar- 
ceny.—  Duncan  v.  Commonwealth,  (Ky.) 
321. 

OABBIEBS. 

See,  also,  Railroad  Companies, 

Of  passengers,  see.  also,  Negligence,  5, 7-10, 

15-17. 
tickets,  see  Bvidenee,  6. 

Disorimination. 

1.  In  an  action  brought  against  a  railroad 
company  by  a  shipper  charging  defendant 
with  discriminating  against  plaintiff  in 
rates,  held,  that  upon  the  meager  evidence 
the  trial  court  might  well  find  that  plaintiff 
did  not  ship  his  cattle  over  the  road  of  de- 
fendant corporation,  or  its  predecessor,  or, 
if  he  did,  tnat  such  corporation  was  not 
shown  to  be  a  party  to  tne  discriminating 
arrans^ement.— Rothschild  v.  Wabash  R. 
Co.,  (Mo.)418.» 

Carriers  of  passengers. 

2.  Where  one  railroad  company,  without 
due  statutory  authority,  conferred  either 
by  a  general  or  private  act.  leases  and  sur- 
renders the  control  of  its  line  to  another, 
it  becomes  liable  for  injuries  to  passengers 
caused  by  the  negligence  of  the  lessee  com- 
pany which  occur  upon  its  line. — Interna- 
tional &  G.  N.  R.  Co.  V.  Underwood,  (Tex.) 
218. 

3.  In  an  action  to  recover  damages  for 
injuries  received  by  plaintiff,  through  the 
negligence  of  defendant,  though  it  is  not 
specifically  alleged  in  plaintiff's  petition 
that  the  point  at  which  the  accident  oc- 
curred was  between  the  place  of  departure 
and  destination,  yet,  if  it  appears  by  the 
petition  that  plaintiff  was  injured  while  he 
was  being  carried  by  defendant  under  its 
agreement,  the  allegation  is  sufficient. — Id. 

4.  In  an  action  for  damages  against  a 
railroad  company  for  injuries  caused  to  the 
plaintiff  by  tne  train  starting  up  while  she 
was  attempting  to  get  on,  an  instruction  to 
the  jury  that  if  the  averments  of  the  plain- 
tiff were  true,  including  an  averment  that 
she  had  been  promised  10  minutes  by  the 
conductor  in  which  to  check  her  baggage 
and  the  train  started  before  that  time  ex- 
pired, then  they  should  find  for  the  plain- 1 


tiff,  is  not  erroneous  as  laying  too  much 
stress  on  the  time  promised  ner  by  the  con- 
ductor.— Texas  Pac.  Ry.  Co.  v.  Davidson, 
(Tex.)  886. 

5.  The  fact  that  the  train  in  fault  was  a 
freight  train,  on  which,  under  the  rules  of 
the  company,  passengers  were  not  permit- 
ted to  ride,  does  not  render  the  person  in- 
jured any  the  less  a  passenger,  when,  at 
the  time  he  bought  his  ticket,  he  had  no 
knowledge  of  such  rules,  and  took  the  train 
under  the  instructions  of  an  agent  of  the 
company,  whose  duty  it  was  to  direct  pas- 
sengers as  to  what  trains  they  should  en- 
ter.—McQee  V.  Missouri  Pac.  Ky.  Co.,  (Mo.) 
789. 

Ejectment  of  passenger. 

6.  A  passenger  got  on  a  train,  and  went 
into  the  ladies'  car.  where  he  was  unable 
to  find  a  seat,  and  refused  to  surrender  his 
ticket  until  he  was  given  a  seat.  The  con- 
ductor told  him  that  there  would  soon  be 
seats  vacant,  or  that  he  could  find  a  seat  in 
the  gentlemen's  car,  but  he  refused  to  go 
into  that  car,  on  the  ground  that  the  smok- 
ing there  would  make  him  sick.  When  his 
ticket  was  again  demanded  of  him,  he  re- 
fused to  give  it  up,  and  was  ejected  from 
the  train,  for  which  he  sued  the  railroad 
company  for  damages.  Held,  that  he  was 
not  entitled  to  recover. — Memphis  &  C.  R. 
Co.  V.  Benson,  (Tenn.)  5.* 

7.  Plaintiff,  a  mulatto  woman,  purchased 
a  ticket  on  defendant's  railroad  for  a  10- 
mile  journey.  She  passed  through  the 
front  car,  and  attempted  to  enter  the  rear 
car,  which,  by  a  regulation  of  the  company » 
was  set  apart  for  white  people.  She  was 
stopped  on  the  platform,  and  told  to  ride 
in  the  front  car,  which  she  refused  to  do, 
and  refused  to  give  up  her  ticket  unless  al- 
lowed to  ride  in  the  rear  car.  She  waa 
ejected  from  the  train.  It  appeared  on  the 
trial  that  persons  of  both  sexes  were  al- 
lowed to  ride  on  the  front  car  without  re- 
gard to  color  or  race,  and  the  two  cars  were 
alike  in  every  respect  as  to  comfort,  con- 
venience, safety,  and  equipment.  There 
was  conflicting  evidence  as  to  smoking  ^o- 
ing  on  at  the  time  in  the  front  car.  Held 
that,  as  plaintiff's  purpose  evidently  was 
to  harass  the  defendant  with  a  view  to 
bringing  this  action,  and  her  persistence 
was  not  in  good  faith,  with  a  view  to  ob- 
tain a  comfortable  seat  for  the  short  ride, 
the  judgment  in  her  favor  in  the  court  be- 
low should  be  reversed. — Chesapeake,  O. 
&  8.  R.  Co.  V.  Wells,  (Tenn.)  5. 

Carriers  of  live-stock. 

8.  In  an  action  against  a  common  carrier 
to  recover  the  value  of  a  car-load  of  mules 
destroyed  by  fire  through  defendant's  neg- 
ligence, the  petition  alleged  the  delivery 
and  loss  of  tne  property  while  in  defend- 
ant's possession  as  a  common  carrier,  and 
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charged  negligence  in  managing  and  oper- 
ating the  train,  whereby  the  car  contain- 
ing tne  mules  was  set  on  fire,  and  the  mules 
destroyed.  Sdd  that,  even  without  the 
last  allegation  of  negilgence.  the  petition 
stated  facts  sufficient  to  constitute  a  cause 
of  action.— McFadden  v.  Missouri  Pac.  Ry. 
Co.,  (Mo.)  689. 

9.  The  placing  of  a  car  bedded  with 
straw,  containing  valuable  live-stock,  so 
near  the  engine  that  sparks  therefrom 
could  easily  ignite  the  straw,  and  thus  burn 
up  and  consume  the  car  and  its  contents, 
is  negligence. — Id. 

limiting  UabiUty. 

10.  A  stipulation  in  a  bill  of  lading  or 
contract  of  shipment  of  live-stock,  where- 
by the  shipper  assumed  *'the  risk  of  loss 
or  injury  to  the  mules  by  fire  or  any  ac- 
count whatever, "  does  not  relieve  the  com- 
mon carrier  from  his  common-law  liability 
for  nei?ligence. — Id.* 

11.  Rev.  St.  Tex.  art.  278.  provides  that 
railroad  companies  and  other  common  car- 
riers shall  not  limit  or  restrict  their  liabil- 
ity, as  it  exists  at  common  law,  by  any 
general  or  special  notice,  or  in  any  other 
manner  whatever,  and  that  no  special 
agreement  in  contravention  of  its  terms 
shall  be  valid.  Held,  that  under  this  stat- 
ute that  part  of  a  contract  between  a  rail- 
road company  and  a  shipper  of  live-stock 
which  attempted  to  relieve  the  company  of 
liability  for  all  loss  or  damage,  except  such 
as  arose  from  the  willful  negligence  of  its 
servants,  and  provided  that,  as  a  condition 
precedent  to  tne  shipper's  right  to  recover 
damages  for  any  loss,  he  should  give  no- 
tice in  writing  of  his  claim  at  a  certain 
place,  and  in  a  certain  time,  was  not  valid. 
—  Gulf.  C.  &  B.  P.  Ry.  Co.  v.  Trawick, 
(Tex.)  567.* 

12.  A  clause  of  a  contract  between  a 
shipper  and  a  railroad  company,  which 
limits  the  time  within  which  a  suit  may  be 
brought  by  the  shipper,  for  any  claim  for 
damage  arising  under  the  contract,  to  less 
than  tne  time  prescribed  by  the  statute  of 
limitations,  does  not  limit  or  restrict  the 
liability  of  the  railroad  companv,  within 
the  meaning  of  the  statute,  and,  if  reason- 
able, will  be  enforced.— Id.* 

18.  In  an  action  by  a  shipper  against  a 
railroad  company  for  injuries  to  live-stock 
shipped,  the  refusal  of  the  court  to  instruct 
the  jury  as  to  the  effect  of  the  failure  of 
the  shipper  to  Institute  suit  within  the  time 
prescribed  by  the  shipping  contract  is  er- 
ror.—Id. 
Consideration. 

14.  Whether  a  stipulation  in  a  bill  of  lad- 
ing or  contract  of  shipment,  whereby  a 
common  carrier  limits  his  liability  to  a  cer- 
tain fixed  sum  for  each  head  of  stock  to  be 
transported,  shall  limit  the. shipper  to  such 


sum  in  case  the  goods  are  destroyed  by  the 
carrier's  negligence,  depends  on  the  fact 
whether  the  shipper  has  received  adequate 
consideration  for  the  concession.  If  ob- 
tained from  the  shipper  by  a  false  repre- 
sentation that  his  goods  are  to  be  carried  at 
a  special  and  reduced  rate  in  conseauence 
thereof,  such  a  stipulation  is  not  binding 
upon  him,  in  the  absence  of  bad  faith  on 
his  part  towards  the  carrier.— McFadden  v. 
Missouri  Pac.  Ry.  Co..  (Mo.)  689.* 

16.  Parol  evidence  is  admissible  between 
the  parties  to  show  the  falsity  of  a  repre- 
sentation contained  in  a  bill  of  lading  to 
the  effect  that  the  shipper's  goods  are^ be- 
ing carried  at  a  reduced  rate, In  considera- 
tion whereof  the  carrier  limits  his  liability 
for  loss.— Id. 

16.  The  failnre  of  defendant  to  object  on 
the  trial  to  the  admissibility  of  parol  evi- 
dence to  show  the  falsity  of  the  considera- 
tion clause  contained  in  the  bill  of  lading, 
limiting  the  carrier's  liability,  precludes 
him  from  afterwards  making  the  objection. 
-Id. 

OASRYINa  WEAPONS. 

Public  place. 

Under  Mansf.  Dig.  Ark.  g  1907,  making 
the  carrying  of  weapons  a  hnisdemeanor, 
except  upon  the  defendant's  ** own  premis- 
es, "  the  common  stairway  of  a  building,  on 
the  upper  floor  of  which  defendant  and 
other  persons  rented  and  occupied  offices 
for  business  purposes,  is  a  public  place 
and  cannot  be  claimed  by  deiendant  to  be 
his  own  premises.— Clark  v.  State,  (Ark.) 
658. 

CHAMPERTY  AND  MAIN- 
TENANOE. 

Performance  of  prior  contract. 

The  law  against  champerty  does  not  ap- 
ply to  deeds  made  to  carry  into  effect  a 
contract  for  the  sale  of  land  of  which  there 
was  no  adverse  possession  at  the  time  the 
contract  was  entered  into,  although  the 
land  be  held  adversely  when  the  deed  is 
made.— Greer  v.  Wintersmith,  (Ky.)  233. 

Oharities. 

Property  held  for  charitable  uses,  see  Tax- 
ation, 4. 

CHATTEL  MORTQAQE. 

See,  also,  JP^auduUnt  Conveyances. 
Action  by  trustee,  parties,  see  Replevin. 

After-acquired  property. 

1.  A  mortgage  of  property  to  be  acquired 
infuturo  is  void  as  against  creditors.- Loth 
▼.  Carty.  (Ky.)  814.*      OOgie 
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Beoording. 

3.  Under  the  TexM  chattel  mortgage  act, 
which  avoids  unrecorded  mortgages  and 
conveyances  as  against  creditors  with  or 
without  notice,  "creditors,"  as  used  in  the 
act,  means  those  who  have  acquired  somts 
lien  on  the  property  by  attachment  or 
otherwise.— Overstreet  ▼.  Manning,  (Tex.) 
248. 

8.  One  who  buys  at  a  voluntary  sale 
from  his  debtor,  and  pays  no  money,  but 
merely  credits  the  amount  of  the  purdiase 
money  upon  a  pre-existing  debt,  is  not  a 
bona  fide  purchaser  for  vakie,  as  against 
the  owner  of  a  prior  unrecorded  chattel 
mortgage.— Id. 

4.  A.  foreign  corporation  doing  business 
in  Clay  county,  Arkansas,  executed  a 
mortgage  on  its  real  and  personal  property 
to  secure  payment  of  certain  promissory 
notes,  and  the  mortgage  was  recorded  in 
Clay  county.  Subsequently  certain  cred- 
itors obtained  judgments  against  the  corpo- 
ration, and  seized  the  personal  property 
under  execution.  The  mortgagee  after- 
wards sought  to  foreclose  the  mortgage, 
joining  the  judgment  creditors  as  defend- 
ants. Held  that,  as  the  eorporation  has  no 
residence  in  Arkansas,  the  recording  of  the 
mortgage  did  not  give  the  mortgagee  a  lien 
as  against  the  creditors  who  had  sued  upon 
the  foreclosure  proceedings,  as,  under 
Mansf.  Dig.  Ark.  §  4742,  a  mortgage  of  per- 
sonalty, to  be  valid  as  against  thiinl  parties, 
must  be  recorded  in  the  county  in  which 
the  mortgagor  resides.— Watson  v.  Thomp- 
son Lumber  Co.,  (Ark.)  63. 

Clerk  of  Court. 
Duties,  see  Indictment  and  In/ormaUan,  0i, 

Collector. 

Of  toxes,  see  Bond,  7;  Taxation,  B,  a 

Compromise. 

See,  also.  Accord  and  Satisfaction;  Pa^" 
mcnt 

Power  of.  see  Executors  and  Administra- 
tors, 8,  9. 

Confederate  Money. 

Payment  in,  see  Judicial  Sales,  8. 

CONFLICT  OP  IiAWS. 

Extra-territorial  operation. 

A  statute  of  one  state,  b^  which  a  right 
of  action  for  personal  injuries  survives* 
will  not  be  enforced  by  the  courts  of  an- 
other state,  where  the  common  law,  by 
which  such  cause  of  acUon  dies  with  the 


person,  is  unchanged.— Texas  t&  P.  By.  Co.. 
V.  Richards.  (Tex.)  627,» 

CONSTITUnONAIi  LAW. 

Equality  before  the  law,  see  BaUroad  (kfm- 

panies,  20. 
Judicial  powers,  see  Qui  Tarn  and  Penal 

Actions,  8. 
Legi.slative  powers,  see,  B\ao,Indictmentand 

Information,  10;  Schools  and  ScAool-Dis- 

triets,  18. 
Local  and  special  laws,  see  Public  Lands, 

14,  15. 
Police  powers,  see  Municipal  Corporation,^, 
Retrospective  laws,  see  Schools  and  School^ 

Districts,  11-13. 
Right  to  process  for  witnesses,  see  OrAn- 

tnal  Practice,  6-«. 

Legislative  power. 

1.  It  is  competent  for  the  legislature  of 
a  state  to  require  one  of  its  municipal  sub- 
divisions, viz.,  a  county,  to  pay  a  Just  debt 
after  the  lapse  of  such  time  as  would  bar 
it  by  limitation.— County  of  Caldwell  v. 
Crocket,  (Tex.)  607. 

2.  The  legislative  and  Judicial  deparl- 
ments  of  the  state  government  being,  in  the 
line  of  their  several  duties,  independent  of 
each  other,  the  former  has  not  authority, 
under  the  constitution,  to  require  the  lat- 
ter to  give  the  reasons  of  its  decisions  in 
writing.  Houston  v.  Williams,  18  Cal.  35, 
approved  and  followed. — Vaughan  v.  Harp, 
(Ark.)  751. 

8.  It  was  claimed  that  the  state  legislature 
(Texas)  had  no  power  to  reserve  the  pub- 
lic lands  in  Greer  county,  as  it  did  by  the 
act  of  February  25,  1879.  (Gen.  Laws  Tex..) 
for  educational  purposes  and  the  payment 
of  the  public  debt,  inasmuch  as  the  con- 
stitution had  alreadv  made  certain  reserva- 
tions, which  were  all  it  was  intended  should 
be  made.  The  constitution,  however,  con- 
tains no  express  prohibition  of  further  res- 
ervations. Held,  that  the  legislature  was 
entitled  to  exercise  anv  power  not  ex- 
pressly denied  to  it  by  the  constitution  of 
the  United  States,  or  its  own,  and  therefore 
such  further  reservations  were  valid.— Day 
Land  &  Cattle  Co.  v.  State,  (Tex.)  865. 

Title  of  acts. 

4.  Kentucky  act  of  April  21,  1882,  en- 
titled ''An  act  providing  for  the  improve^ 
ment  of  the  Fountain  Ferry  road  at  ih« 
cost  of  the  property  benefited  thereby." 
provides  for  the  assessment  of  adjoininr 
property  within  800  feet  of  either  side  of 
the  roaa,  the  same  being  an  ordinary  county 
road  running  through  the  country.  Held, 
that  the  act  is  not  unconstitutional,  on  th« 

ground  that  the  title  is  misleading.— Gr»- 
am  V.  Conger,  (Ey.)827. 

5.  The  act  of  February  25,  1879,  (Gen. 
Laws  Tex.»)  setting  aside  lan(* 
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tional  purposes  and  the  payment  of  the 

Sablic  aebt.  is  not  in  conflict  with  section 
>.  art.  8.  Const.  Tex.,  providing  that  no 
bill  shall  contain  more  than  one  subject, 
which  shall  be  expressed  in  its  title.  The 
subject  of  the  former  act  is  essentially 
single,  although  the  ends  intended  .to  be 
veached  are  various. ->Day  Land  &  Cattle 
Co.  ▼.  State,  (Tex.)  865. 

ExolosiTe  privileges. 

6.  An  ordinance  which  grants  a  water 
company  exclusive  right  to  sell  water  to  a 
community,  for  public  and  private  uses, 
affects  all  the  inhabitants  in  their  common 
rights  directly,  and  in  their  individual 
rights  indirectly,  and  is  in  conflict  with 
that  clause  of  the  Texas  constitution  which 
provides  that  perpetuities  and  monopolies 
shall  not  be  allowed.— City  of  Brenham  v. 
Brenham  Water  Co.,  (Tex.)  148.» 
Eminent  domain. 

7.  The  legislature  has  the  constitutional 
right  to  authorize  the  construction  of  a 
steam  railroad  along  a  public  street  in  a 
city,  and  it  is  immaterial  whether  the  fee 
in  the  street  is  owned  by  the  city,  or  by  the 
abutting  lot-owners.  The  latter  have  no 
claim  for  compensation  against  the  rail- 
road, unless  it  is  so  constructed  or  operated 
as  to  deprive  them  of  the  reasonable  use 
of  the  street.— Bulton  v.  Short-Route  Ry. 
Transfer  Co..  (Ky.)  339. 

Bqnal  and  uniform  taxation. 

6.  Kentucky  act  of  April  21, 1888,  pro- 
vides for  macadamizing  an  ordinary  county 
road,  and  imposes  for  that  purpose  a  tax 
on  those  owning  land  adjacent  to  the  road 
to  a  depth  of  800  feet  on  either  side  of  the 
road.  Held,  that  as  no  peculiar  benefits 
accrued  to  such  owners,  as  distinct  from 
the  other  residents  of  the  county,  the  tax  is 
unjust  and  unequal,  and  the  act  unconsti- 
tutional. No  rule  or  principle  of  taxation 
authorizes  the  taxing  of  agricultural  lands 
by  the  square  foot,  or  compelliug  those 
owning  land  fronting  on  an  ordinary 
county  road  to  bear  the  expense  of  main- 
taining or  repairing  it — Graham  ▼.  Con- 
ger, (Ky.)  837. 

Oontempt. 

Failure  to  produce  witness,  sae  OrtmiMl 
PracHee,!, 

OOMnNUANOB. 

See,  also.  Criminal  PraeUce,  3-4 

When  granted. 

In  an  action  to  trr  title,  when  there  is  no 
written  agreement  oy  counsel  in  regard  to 
notice  of  filing  deeds,  if  plaintiff's  counsel 
it  misled  by  a  verbal  agreement,  or  what 


he  understood  to  be  such,  the  court  may 
postpone  the  trial  to  allow  further  time  for 
giving  the  notice;  but  this  will  not  give 
defendant  a  right  to  demand  a  continuance 
when  the  case  is  called  a  second  time. — 
Capt  y.  Btubbs,  (Tex.)  467. 

OONTBACTS. 

See,  also,  Carrier$;  Ohamperty  and  Main- 
ienanee;  Chattel  Mortgage;  Covenant; 
Deed;  Fraud;  Fraude,  Statute  of;  Mort- 
gages;  Negotiable  Inetruments;  Sale;  i^pe- 
eifie  Performance;  Vendor  and  Vendee, 

Contracts,  consideration,  see  Carriers, 
14-16. 

Performance,  time  of  the  essence,  see 
Mines  and  Mining, 

Public  policy,  see,  also.  Carriers,  11-13; 
Gaming,  8-7;  Insurance,  1. 

Waiver  of,  see  Deed,  6. 

Public  policy. 

1.  Defendant  subscribed  to  a  fund  for  re- 
claiming  and  protecting  the  lands  embraced 
within  the  Buy  Island  levee  drainage  dis- 
trict. The  fund  was  to  be  used  to  enforce 
the  prompt  payment  of  taxes  on  lands  lo- 
cated within  the  district  by  purchasing  the 
lands  assessed  at  delinquent  tax  sales. 
Held,  that  there  was  nothing  in  the  contract 
from  which  it  could  be  inferred  that  the 
subscribers  harbored  any  intention  of  com- 
bining together  to  depress  bidding  at  the 
tax  sales,  or  in  any  other  reprehensible 
manner  to  take  any  unlawful  advantage, 
and  the  contract  was  therefore  a  valid  one. 
—Stillwell  V.  Glasscock,  (Mo.)  438. 

Consideration. 

2.  An  agent's  agreement  with  his  prin- 
cipal to  take  certain  bonds,  in  whicn  he 
has  invested  the  principal's  money,  and 
which  have  depreciated,  at  their  par  value, 
paving  the  same  when  the  bonds  should  be 
collected,  and,  meanwhile,  to  pay  the  prin- 
cipal a  certain  rate  of  interest  on  the  bonds, 
less  than  the  rate  which  they  bear,  is  sup- 
ported by  a  sufficient  consideration  and  is 
binding  on  him.  although  his  authority 
Justified  him  in  making  the  investment  as 
agent— Denny  v.  Campbell's  Ex'r,  (Ky.) 

Interpretation. 

8.  A.,  being  entitled  to  an  interest  in  a 
trust  fund,  transferred  that  interest  to  B.  in 
exchange  for  a  tract  of  land.  A.  agreed  to 
make  up  whatever  the  interest  might  lack 
of  being  |8,000.  B.  sued  the  trustee  of  the 
fund  to  recover  A/s  interest,  but  the  court 
determined  that  the  fund  was  subject  to  a 
life-estate  in  the  trustee,  and  B.  could  not 
recover  any  part  of  it  until  the  termina- 
tion of  that  estate.  It  was  also  adjudged 
that  A.'s  interest  was  worth  $1,700  less 
than  $8,000.    Held,  that  B.  was  entitled  to 


960 


INDEX. 


recover  this  deficit  of  A.  at  once,  without 
waiting  for  the  termiDation  of  the  tmstee's 
life-estate.— Traboe  ▼.  Reynolds,  (Ky.)  33. 

Interpretation — ConditionB. 

4.  In  an  action  upon  an  agreement  by  an 
agent  to  take  off  the  principars  hands,  at 
a  certain  price,  bonds  in  wnich  the  agent 
had  invested  the  principal's  money,  the 
price  to  be  paid  when  the  bonds  should  be 
collected,  held,  that  it  was  no  defense  that 
the  bonds  bad  not  yet  been  collected;  the 
defendant  having  neglected  to  sue  upon 
them,  as  he  should  have  done. — Denny  v. 
Campbell's  Ex'r,  (Ky.)  801. 

5.  The  defendants  purchased  cotton  at 
L.,  under  price  limits  designated  by  plain- 
tifr,  and  snipped  it  to  the  latter  at  H..  it 
being  orally  agreed  that  the  plaintiff  should 
report  the  classification  of  the  cotton  at 
H..  if  there  was  any  falling  off  either  in 
grade  or  weight.  Held,  in  a  suit  to  recover 
an  alleged  balance  of  an  account,  that  said 
oral  stipulation  not  being  a  condition  pre- 
cedent to  the  plaintiff's  right  to  recover 
under  the  agreement,  and  it  not  being 
stated  that  the  report  should  be  made  im- 
mediately, or  within  from  three  to  five 
days  after  classification,  that  time  was  not 
of  the  essence  of  the  agreement,  and  that 
it  was  error  for  the  court  to  instruct  the 
jury  to  the  effect  that  the  plaintiff  could 
not  recover  if  he  did  not  make  the  reports 
within  A  reasonable  time,  and  if  such  fail- 
ure on  his  part  induced  the  defendants  to 
continue  their  shipments  to  him.— Watson 
V.  Walker,  (Tex.)  576. 

Actions  on — Defense. 

6.  A  contractor  was  employed  by  a  city 
to  supply  material  and  laoor  in  making  a 
railroad  embankment,  for  which  he  was 
to  be  paid,  not  for  the  job,  but  for  the 
contents  of  the  embankment,  at  a  certain 
rate  per  cubic  jard.  In  an  action  by  the 
contractor  against  the  city  to  recover  on 
the  contract,  he  showed  the  quantity  of 
dirt  hauled  and  placed  on  the  embank- 
ment, but  the  city  claimed  that  much  of 
the  dirt  slid  off  and  was  of  no  use.  Held, 
that  as  this  was  matter  of  defense,  and  as 
the  city  engineer  was  present  superintend- 
ing the  work,  the  city  was  bound  to  prove 
by  reliable  estimates  how  much  dirt  was 
lost  in  this  way;  otherwise  the  contractor 
was  entitled  to  recover  the  full  amount 
hauled.— Henderson  v.  City  of  Louisville, 
(Ky.)  187. 

Oonversion. 

Equitable,  extent  of  rule,  see  Dower,  1 . 

OOBPOItATIONS. 

Bee.  also.  Banks  and  Banking;  Insurance; 
Municipal  CorparatUms;  Railroad  Com- 
panies, 


Dissolutions,  see  Railroad  Companies,  6, 23. 
Foreign  mortgage,  see  CJkattel  Mortgage,  4. 
Reorganization,  see  Insurance,  4r-6. 
Stock,  see  Taxation,  6,  7. 

By-laws. 

1.  Where  a  by-law  of  a  corporation  pro- 
vides'that  a  majority  vote  of  the  directors 
shall  determine  the  action  of  the  body,  a 
majority  of  the  whole  number  of  the  di- 
rectors must  be  present;  but,  if  a  maloritv 
of  those  present  concur  in  a  resolution,  it 
is  binding. — Foster  v.  Mullanphy  Planing- 
MillCo.,  (Mo.)2eo. 

Sale  of  f^ranehises. 

2.  Where  an  old-established  corporation 
sells  out  to  a  newly -organized  one,  and 
turns  over  all  its  property,  the  new  com- 
pany becomes  liable  upon  the  debts  and 
contracts  of  the  old.— blattety  v.  Sl  Louis 
&  New  Orleans  Transp.  Co.,  (Mo.)  79. 

Erroneous  issue  of  stock. 

8.  A  gas-light  companv  which  issues  cer- 
tificates of  stock  in  obedience  to  an  order  of 
court  is  bound  to  take  notice  of  the  title  of 
those  to  whom  the  certificates  are  issued, 
as  shown  by  the  record  of  the  cause  in 
which  the  order  was  made,  and  where  a 
certificate  is  so  issued  to  W.  "as  devisee 
under  the  will  of  R.,"  and  the  company 
subsequently,  on  instructions  from  W., 
who  had  only  a  life-estate  in  the  stock, 
cancels  it.  and  issues  others  in  place  of  it, 
to  those  to  whom  W.  had  sold  it,  the  com- 
pany is  liable  for  the  amount  to  the  re- 
mainder-man.—Caulkins  V.  Memphis  Qas- 
Light  Co..  (Tenn.)  287. 

4.  The  fact  that  the  company  consulted 
counsel  before  making  the  transfer  to  the 

{)urcha8ers  does  not  protect  it  from  liabil- 
ty;  there  being  no  evidence  as  to  what 
facts  were  communicated,  or  what  records 
exhibited,  to  the  attorney  upon  which  he 
based  his  opinion,  and  ft  appearing  that 
the  company  had  examined  the  will.— Id. 

Actions  by  and  against. 

5.  The  St.  Louis  Dispatch  Company  hav- 
ing a  right  of  action  against  the  St.  Louis 
Transportation  Compan}',  the  stockholders 
instructed  the  directors  to  bring  suit  there- 
on; but  the  directors  fraudulently  con- 
spired with  the  transportation  company, 
and  refused  to  bring  suit.  The  plaintiffs, 
a  minority  of  the  stockholders  of  the  dis- 
patch company,  thereupon  brought  action 
in  their  own  name  against  the  T.  Co.,  with- 
out making  the  directors  defendants. 
Held,  that  the  action  could  not  be  main- 
tained.—Slattery  V.  St.  Louis  &  New  Or- 
leans Transp.  Cfo.,  (Mo.)  79. 

6.  In  an  action  against  the  incorporators 
of  a  so-called  ''Produce  Exchange,  *'  to  re- 
cover moneys  deposited  as  wagers  upon 
the  rise  and  fall  of  prices  of  gram,  etc..  ii 
is  no  defense  to  claim  that,/the  cprpora- 
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tion  having  been  legally  chartered  for  an 
apparently  lawful  purpose,  the  incorpora- 
tors cannot  be  held  individually  liable  for 
the  illegal  acts  of  its  managers  or  officers, 
where  the  evidence  shows  that  the  incor- 
poration was  but  a  cloak  used  to  cover  ille- 
gal acts,  which  were  contemplated  in  the 
organization,  and  afterwards  done  as  a 
business.— McGrew  v.  City  Produce  Ex- 
change, (Tenn.)  88. 


COSTS. 

See,  also,  Oarnishment,  5. 

Tazatioii. 

1.  Plaintiff  sued  on  a  note  not  yet  due, 
and  his  attachment  was  dismissed.  In  the 
mean  time  the  note  fell  due,  and  he  was 
allowed  to  sue  thereon  upon  an  amended 
petition.^  HM,  that  the  plaintiff,  suing  out 
the  attachment,  should  he  taxed  with  all 
the  costs  of  the  suit  accruing,  down  to  the 
filing  of  the  amended  petition,  and  not 
merely  with  the  costs  of  the  attachment. — 
Arnold  v.  Willis.  (Tex.)  485. 

2.  In  an  action  to  try  title,  a  defendant 
who  disclaims  any  interest  in  the  land, 
and  alleges  that  he  is  a  tenant,  and  asks 
that  his  landlord  be  made  a  party,  is  re- 
lieved from  costs  incurred  after  his  dis- 
claimer, but  not  from  those  previously  in- 
curred, if  he  was  in  possession,  or  set  up 
claim,  when  the  suit  was  brought. —Capt 
V.  8tubbs,(Tex.)467. 

Execution  for  costs. 

8.  Rev.  St.  Tex.  §§  1420a,  b,  e,  providing 
for  the  issuing  of  costs  bills,  upon  which 
execution  may  be  levied,  do  not  apply  to 
cases  in  which  suit  has  terminated  and 
judgment  been  rendered  for  costs,  and  a 
sale  effected  under  a  bill  of  costs  issued  in 
such  a  case  is  absolutely  void. — ^Wilson  v. 
Simpson,  (Tex.)  889. 

Costs  in  criminal  cases. 

4.  The  provision  of  Gen.  St.  Ky.  c.  26,  § 
2,  that  "the  laws  of  costs  are  not  penal;** 
and  of  Crim.  Code  Ky.  §  287,  that,  if  the 
punishment  of  an  offense  be  a  fine,  the 
judgment  may  direct  imprisonment  until  it 
be  paid,  the  extent  of  imprisonment,  how- 
ever, not  to  exceed  one  day  for  each  two 
dollars  of  the  fine,— apply  \o  costs  and 
fines  in  commonwealth  cases,  and  are  not 
inconsistent  with  a  provision  of  a  city 
charter,  and  of  a  municipal  ordinance  en- 
acted under  the  authority  thereof,  making 
the  costs  a  part  of  the  penalty,  in  prosecu 
tions  for  the  violations  of  by-laws  and  or 
dinances  of  the  city,  and  empowering  the 
court  to  require  them  to  be  discharged  by 
labor  at  the  rate  of  50  cents  per  day,  if  not 
IMUd.— Berry  v.  Brislan,  (Ky.)  794. 
v.4s.w. — 61 


COUNTIES. 

See,  also.  Bridges;  Hiffhicays;  Poor  and 
Poor  Laws. 

Location  of  county -seat,  see  Elections,  11. 

Obligations,  see  vonstittUional  Lata,  1;  Lim- 
itation of  Actions,  10;  Schools  and  School- 
Districts,  ^7. 

Treasurer,  see  Bond,  2,  8,  5. 

Liability  of  officers. 

1,  An  officer  who  has  custody  of  public 
money  does  not  occupy  the  relation  of  a 
mere  bailee  for  hire,  who  is  responsible 
for  such  care  only  as  a  prudent  man  would 
take  of  his  own;  he  is  bound  to  account 
for  and  pay  over  the  public  money,  less 
his  commissions,  or  his  sureties  must  do  it 
for  him.— Wilson  v.  County  of  Wichita, 
(Tex.)  67. 

County  surveyor. 

2.  If  a  county  surveyor  of  one  county 
makes  surveys  in  another  county  without 
authority  of  law,  he  will  not  therebv  be- 
come the  de  facto  surveyor  of  the  latter 
county,  even  if  his  acts  receive  the  sanc- 
tion of  the  general  land-olfice.  —  Cox  v. 
Houston  &  T.  C.  R.  Co.,  (Tex.)  466. 

8.  Texas  act  of  1866.  which  provides  that 
Young  and  other  counties  shall  be  attached 
to  Jack  county  for  judicial  and  other  pur- 
poses, and  Hardeman  and  other  counties 
shall  be  similarlv  attached  to  Montague 
county,  did  not  have  the  effect  to  attach 
Hardemi^n  county  to  Jack  county,  for  sur- 
veying or  other  purposes,  even  though  by 
Toung  county  the  legislature  meant  Young 
land-district,  and  Hardeman  county  was  a 
part  of  that  land-district.— Id. 

4.  The  Texas  act  of  1858  requires  that  the 
surveyor  of  a  county  not  previously  a  sep- 
arate land-district  shall  not  receive  any 
certificate  before  procuring  a  certified  copy 
of  all  files,  applications,  and  locations  from 
the  surveyor  s  oflSce  of  the  land-district 
to  which  said  county  belongs,  and  filing 
the  same  in  his  ofl9ce.  Held,  that  this  act  is 
intended  to  apply  to  an  organized  countv 
newly  formed  into  a  land-district  which 
had  before  formed  part  of  a  larger  district, 
and  not  to  a  county  transferred  from  one 
district  to  another.  But,  to  whatever  case 
the  act  is  applicable,  the  presumption  is 
that  the  surveyor  had  complied  with  the 
law.  and  procured  the  proper  papers,  and 
the  burden  is  on  the  party  objecting  to  the 
survey  to  show  the  contrary.— Id. 
Actions  on  warrants. 

6.  A  county  commissioner's  court  passed 
an  order  that  all  warrants  not  registered 
under  a  certain  act  of  the  legislature  should 
not  be  paid.  Held,  in  an  action  brought 
more  than  four  years  after  such  order  on  a 
warrant  issued  before  the  order,  that,  in 
the  absence  of  any  knowledge  on  the  part 
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of  the  plaintiff  from  any  soarce  of  the  or- 
der, the  statute  of  limitations  was  not  set 
in  operation  against  him.—- Leach  v.  County 
of  Wilson.  (Tex.)  618. 

6.  The  plaintiff  sued  a  county  on  a  war- 
rant issued  in  pursuance  of  an  order  of  the 
county  commissioners  reciting  that  it  was 
in  payment  of  a  balance  due  certain  con- 
tractors for  building  a  court-house.  The 
warrant  was  indorsed  in  blank  by  one  of 
the  contractors,  but  he  testified  that  he  had 
no  recollection  whatever  of  the  warrant, 
and  that  his  firm  had  been  paid  for  the 
court  house  from  other  sources,  by  the  con- 
veyance of  land  from  a  judgment'debtor  of 
the  county.  There  was  other  evidence 
Btrongly  suggestive  of  fraud  in  the  issuance 
of  the  warrant.  The  plaintiff's  theory  was 
that  there  was  a  balance  coming  to  the 
judgment  debtor  of  the  county  on  the  con- 
veyance of  his  land  to  the  contractor,  and 
that  the  warrant  was  issued  in  settlement 
of  that  balance.  Held,  that  an  instruction 
to  the  jury  to  the  effect  that,  if  the  con- 
tractors had  been  paid  for  the  court-house 
outside  of  the  warrant,  they  should  find  for 
the  defendant,  leaving  out  of  view  the  the- 
ory of  plaintiff,  was  erroneous. — Id. 


OOUETS. 

Civil  jurisdiction,  see  Q^%  Tarn  and  Penal 

Action,  1. 
Judicial   power  of   mayor,  see  Municipal 

CorporaHons,  15,  16. 
Probate,  see  Executors  and  Administrators; 

Guardian  and  Ward. 

jurisdiction,  see  Equity,  1. 

order,  see  Judgment,  8. 

Jurisdictional  amount. 

1.  Const.  Tex.  art.  5,  §  8,  provides  that 
the  district  courts  shall  have  jurisdiction 
of  "all  suits,  complaints,  or  pleas  what- 
ever, without  regard  to  any  distinction 
between  law  and  equity,  where  the  matter 
in  controversy  shall  be  valued  at  or  amount 
to  $500,  exclusive  of  interest,"  Section 
16  of  the  same  article,  in  defining  the  ju- 
risdiction of  the  county  courts,  provides 
"that  they  shall  have  exclusive  original 
jurisdiction  in  all  civil  cases  when  the 
matter  in  controversy  shall  exceed  f  200, 
and  not  exceed  $000,  exclusive  of  interest; 
and  concurrent  jurisdiction  with  the  dis- 
trict courts  when  the  matter  in  controversy 
shall  exceed  $500."  Held  that,  the  two 
sections  bein?  repugnant,  the  more  gen- 
eral must  yield  to  the  more  specific,  and 
that,  therefore,  in  accordance  with  the  pro- 
vision of  section  16,  the  district  courts  did 
not  have  jurisdiction  of  suits  for  tibe  re- 
covery of  money  of  the  exact  amount  of 
$500.— Gulf,  C.  &  a  P.  Ry.  Co.  v.  Rainbolt, 
(Tex.)  356. 


Adjournment  in  absence  of  judge. 

2.  The  Arkansas  constitution  (article  7,  g 
21)  provides  that,  where  the  regular  judge 
of  the  circuit  court  fails  to  appear  on  the 
first  day  of  the  terra,  the  practicing  law- 
yers may  meet  at  10  ▲.  ic  on  the  second 
day,  and  elect  a  special  judge,  and  thua 
preserve  the  term  until  the  regular  judge 
shall  appear.  The  Judge  failed  to  appear 
on  the  first  day  of  the  November  term. 

1886,  but  did  appear  on  the  third  day.  and 
opened  court,  tne  practicing  lawyers  not 
having  elected  a  special  judge  on  the  sec- 
ond day.    A  st^itute  passed  February  21. 

1887,  in  order  to  validate  these  proceed- 
ings, provided  that,  (section  17,)  *'if  any 
court  shall  not  be  held  on  the  first  day  of 
the  term,  such  court  shall  stand  adjourned, 
from  day  to  day,  until  the  evening  of  the 
third  day."  Section  18:  ''If  at  that  time 
the  court  shall  not  be  opened,  such  court 
shall  stand  adjourned  until  the  next  regu- 
lar term. "  etc.  Held,  that  the  act  is  con- 
stitutional, and  the  action  of  the  judge  \\\ 
opening  court  on  the  third  day  was  retrn- 
lar  and  proper.— Neai  v.  Shinn,  (Ark.)  771. 

COVENANT. 

Against  incumbrances. 

1.  Where  A.  conveys  land  to  B.,  with  a 
general  covenant  against  incumbrauces. 
and  B.,  on  the  same  day,  executed  to  A.  .i 
deed  of  trust  to  secure  part  of  the  purchase 
price,  in  which  B..  in  express  terms,  agrees 
to  pay  all  taxes  then  existing  against  the 
land,  the  conveyance  and  the  deed  of  trust 
are  to  be  construed  together,  as  parts  of 
the  same  transaction,  and,  so  construed. 
B.  is  bound  to  pay  taxes  upon  the  lands 
existing  at  the  time  of  the  conveyance,  and 
cannot  recover  them  from  A.  under  the 
general  covenant  against  incumbrances. — 
Greer  v.  Hedman,  (Mo.)  745. 

Warranty. 

2.  A  covenant  of  warranty  runs  with  the 
land,  and  is  available  by  a  subsequent 
grantee,  claiming  titie  through  a  quitclaim 
or  a  sheriff's  deed.— Flanniken  v.  Keal, 
(Tex.)  212. 

Deficiency  in  land. 

8.  A  deed  was  made,  with  general  war- 
ranty, of  a  tract  of  land  "granted  to  the 
heirs  of  M. "'  The  deed  referred  to  Hie  pat- 
ent, which  was  for  a  designated  number  of 
acres,  by  metes  and  bounds.  The  artifi- 
cial objects  mentioned  in  the  field-notes, 
however,  were  never  found.  The  price 
agreed  upon  was  at  the  rate  of  two  dollars 
per  acre.  The  purchaser  paid  half  in  cash, 
and  gave  a  note  for  the  balance.  Before 
the  land  was  located,  other  surveys  were 
made  on  elder  and  superior  patents  which 
embraced  a  large  quantity  ot^he  landr  re- 
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.  f erred  to  in  the  deed.  The  purchaser 
,  brought  suit  to  cancel  the  outstanding 
*  note,  and  to  recover  the  money  paid,  al- 
lowing credit  for  the  portion  of  the  land 
not  in  conflict  with  the  elder  titles.  Heldy 
that  he  was  entitled  to  the  relief  sought. — 
Doyle  V,  Hord,  (Tex.)  241.* 

4.  It  is  not  necessary  for  such  a  pur- 
chaser to  offer  to  surrender  the  deed  made 
to  him  and  also  the  land,  before  he  can 
have  relief.  He  is  entitled  to  hold  so  much 
of  the  land  as  the  deed  gives  title  to,  and 
be  protected  as  to  the  part  the  title  to  which 
proves  defective. — Id. 

5.  There  is  nothing  under  such  circum- 
stances to  call  for  the  application  of  the 
rule  that  an  express  warranty  does  not 
cover  an  open  or  known  defect  with  refer- 
ence to  which  the  parties  have  contracted. 
-Id. 

CKEMINAIi  FBACnCE. 

See,  fdsOy  Arson;  Auault  and  Battery; 
Burglary;  Carrying  Weapons;  Disorderly 
Hottse;  Emb&izlement;  False  Pretenses; 
Forgery;  Qaming,  1;  Habeas  (Jorpus; 
Homieidef  Indictment  and  Information; 
Inioxieatmg  Liquors,  4r-l\  Jury;  Larceny; 
Perjury;  Bape;  Bobbery;  Seduction; 
Threats  and  Threatening  Letters;  Tres- 
pass, 2. 

Arraignment. 

1.  When  the  accused  voluntarily  pleads 
to  the  indictment,  without  formal  arraign- 
ment, and  the  court  accepts  the  plea,  he 
impliedly  waives  the  right  to  hear  the  in- 
dictment read. — Ransom  y.  State,  (Ark.) 
668. 

Continuance. 

2.  A  continuance  was  applied  for  on  ac- 
count of  the  absence  of  two  witnesses,  one 
of  whom  was  actuallv  present  on  the  trial, 
and  the  testimony  oi  the  other  would,  if 
admissible,  have  been  merely  cumulative. 
lie  d  no  error  to  deny  the  application.^ 
Smith  V.  Commonwealth,  (Ky.)  718. 

8.  A  motion  for  a  continuance  by  de- 
fendant on  the  ground  of  the  absence  of 
witnesses  is  properly  denied  when  the  affi- 
davits fail  to  disclose  the  materiality  and 
relevancy  of  the  proposed  testimony,  or 
that  due  diligence  was  used.  —  State  y. 
Pagels,  (Mo.)98l. 

4.  The  wrongful  refusal  of  a  continuance 
to  secure  absent  evidence  is  ca  se  for  new 
trial,  but  a  continuance  cannot  be  held  to 
have  been  wrongfully  refused  when  part  of 
the  absent  evidence  was  secured  from  an- 
other source,  and  the  remainder  was  im- 
material.—Brown  V.  State.  (Tex.)  688. 

Bight  to  process  for  witnesses. 

5.  The  right  to  compulsory  process  for 
witnesses  does  not  extend  to  non-resident 
witnesses.— State  y.  Pagels,  (Mo.)  981. 


6.  The  Texas  constitution  (Bill  of  Rights. 
§  10)  guaranties  to  any  one  accused  of 
crime  the  right  to  have  compulsory  pro- 
cess for  his  witnesses,  and  of  this  ril^lit  it 
is  not  in  the  power  of  the  leprislature  to  de- 
prive him.  In  so  far,  therefore,  as  the  act 
of  the  eighteenth  legislature,  '^to  provide 
for  the  payment  of  attached  witnesses  in 
felony  cases, "  deprives  a  defendant  of  his 
right  to  an  attachment  for  his  absent  wit- 
nesses, that  act  is  unconstitutional  and 
void.— Homan  v.  State.  (Tex.)  575. 

7.  Rev.  St.  Mo.  §  4081,  provides  that 
"courts  of  record,  etc.,  shall  have  power, 
upon  application  of  any  party  to  a  suit, 
etc.,  civil  or  criminal,  penaing  in  any  court 
of  record,  etc.,  to  issue  a  writ  of  habeas 
corpus  for  the  purpose  of  bringing  before 
such  court,  etc..  any  person  who  may  be 
detained  in  prison  within  the  state,  for  any 
cause  except  a  sentence  for  felony,  to  be 
examined  as  a  witness  in  such  suit  on  be- 
half of  the  applicant.  **  Held,  that  such 
section  does  not  conflict  with  C7onst  1875, 
art.  2,  §  22.  providing  that  "in  all  crim- 
inal prosecutions  the  accused  shall  have 
the  right  ♦  *  *  to  have  process  to  com- 
pel the  attendance  of  witnesses  in  his  be- 
half." and  a  jailer  is  not  guilty  of  con- 
tempt in  refusing  to  produce  such  felon. 
Sherwood,  J.,  dissents. — Ex  parte  Marma- 
duke,  (Mo.)91. 

8.  Rev.  St.  Mo.  §  1888,  providing  that 
when,  in  a  criminal  case,  the  adverse  party 
will  consent  that  the  facts  set  out  tn  the 
affidavit  for  continuance,  as  the  facts 
which  the  party  asking  the  continuance 
expects  to  prove  by  the  absent  witness, 
shall  be  taken  as  and  for  the  testimony  of 
such  witness,  the  trial  shall  not  be  post- 
poned, is  void,  as  against  au  accused  show- 
ing due  dilij^ence,  since  it  violates  his  con- 
stitutional rjght  to  have  process  to  compel 
the  attendance  of  witnesses  in  his  behalf. 
Norton.  C.  J.,  and  Ray,  J.,  dissent. — 
State  V.  Berkley,  (Mo.)  24. 

Motion  to  quash. 

9.  Under  Rev.  St.  Mo.  §  1808,  providing 
that  the  state,  pending  an  indictment,  may 
flle  a  new  indictment  for  the  same  offense, 
and  that  the  first  indictment  shall  be 
deemed  to  be  suspended  and  shall  be 
quashed,  a  motion  to  dismiss  the  second 
indictment  on  the  ground  that  the  first  in- 
dictment is  pending  is  properly  denied, 
whether  or  not  the  first  indictment  has 
been  quashed.— State  v.  Vincent,  (Mo.) 430. 

Plea  of  former  jeopardy. 

10.  Neither  jeopardy  nor  former  acquit- 
tal are  such  pleas  as  can  be  interposed  by 
an  accused  at  a  subsequent  trial,  upon  a 
showing  that  his  conviction  on  his  former 
trial  was  set  aside  because  of  an  illegal 
verdict.— Robinson  v.  State,  (Tex.)  904.* 

11.  The  award  of  a  new  trial,  because  of 
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an  Jn  formal  or  illegal  verdict,  places  the 
case  in  the  same  condition  as  if  no  trial 
bad  been  had,  and  a  plea  of  fonner  Jeop- 
ardy cannot  be  sustained.— Id. 

ll  The  failure  of  the  jury  to  pass  upon 
the  pleas  of  jeopardy  and  former  acquit- 
tal, m  the  absence  of  any  supporting  proof, 
cannot  operate  to  the  prejudice  of  the  ac- 
cused, ana  therefore  becomes  immaterial. 
—Id. 

Condaot  of  trial. 

13.  A  trial  judge  has  the  right  to  inter- 
rogate a  witness  to  supply  some  omitted 
and  legitimate  question,  or  to  fully  develop 
the  facts  bearing  on  the  case.  —  State  v. 
Pagels,  rMo.)981. 

14.  Whether  or  not  the  oflBcial  stenog- 
rapher shall  attend  upon  a  trial  in  the  St. 
Louis  criminal  court  is  discretionary  with 
the  trial  Judge.  The  action  of  said  Judge 
in  that  respect  is  not  reviewable  on  appeal. 
— Id 

Evidenoe. 

16.  A  defendant  is  not  entitled  to  the  ex- 
clusion from  evidence  of  an  answer  preju- 
dicial to  his  interests,  if  the  same  was 
elicited  by  him  from  the  witness.— May  v. 
State,  (Tex)  591. 

16.  A  petition  of  defendant's  bail  to  the 
governor  for  remission  of  the  penalty  in- 
curred by  defendant's  failure  to  appear,  is 
inadmissible  to  corroborate  defendant's  ex- 
planation of  such  failure;  and  such  peti- 
tion acquires  no  probative  force  from  its 
tiling  with  the  secretary  of  state,-— the  re- 
mitter by  the  governor  being  recorded  in 
the  trial  court,  and  offered  to  and  refused 
by  the  defendant  as  evidence.— State  v. 
Beaucleigh,  (Mo.)  666. 

Indorsement  of  names  on  in- 
dictment. 

17.  Witnesses  other  than  those  whose 
names  are  indorsed  on  the  indictment  may, 
by  the  express  provision  of  Rev.  St.  Mo.  % 
1802,  be  examined  bv  the  state  at  the  trial. 
—State  V.  Phelps,  (Mo.)  119. 

18.  Under  Rev.  St.  Mo.  §  1802,  the  evi- 
dence of  an  officer  is  competent  for  the 
state  on  the  trial  of  a  criminal  offense, 
although  the  name  of  such  witness  is  not 
indorsed  on  the  indictment. — State  v.  Pa- 
gels,  (Mo.)  981. 

Character  of  accused. 

19.  When  a  defendant  has  testified  on 
his  own  behalf,  testimony  of  other  wit- 
nesses as  to  his  general  reputation  is  prop- 
erly admitted.— State  v.  Beaucleigh,  (Mo.) 


20.  While  the  general  rule  prevails  that 
the  state  cannot  place  the  character  of  the 
accused  in  issue  unless  the  latter  shall 
have  first  attempted  to  establish  his  char- 
acter by  proof,  yet.  where  the  accused  of- 
fers himself  as  a  witness,  his  general  char- 


acter for  truth  and  veracity  may  be  im- 
peached by  the  state,  like  that  of  any 
other  witness. —  McDonald  v.  Common- 
wealth. (Ky.)  687. 

Aots   and  declarations    of  ae- 
on sed. 

21.  The  acts  and  declarations  of  a  de- 
fendant, after  the  commission  of  the  crime, 
are  competent  evidence  against  himself, 
though  not  against  his  co-defendants.— 
State  V.  Beaucleigh,  (Mo.)  666. 

22.  Evidence  of  the  flight  of  the  accused 
after  the  return  of  indictment  against  him, 
and  of  his  effort  to  obtain  false  testimony 
to  be  used  on  his  trial,  is  always  admissi- 
ble for  the  state,  and  especially  when  the 
inculpatory  evidence  is  circumstantial.- 
Williams  v.  State,  (Tex.)  64. 

Hearsay. 

28.  A  state's  witness  was  permitted  to 
testify  that,  after  the  commission  of  the 
offense,  and  in  the  absence  of  the  accused, 
certain  persons  came  to  witness,  and  made 
overtures  for  a  compromise,  inquiring  how 
much  money  it  would  take.  etc.  There 
was  no  proof  these  overtures  were  made 
by  the  authority  or  with  the  knowledge  of 
the  accused.  Jleld,  that  the  evidence  was 
hearsay,  and  inadmissible,  and  was  calcu- 
lated topreiudice  the  accused.— Barbee  v. 
State,  (Tex.)  584 

Evidenoe  on  former  triat 

24.  The  state  may.  in  rebuttal,  read  in 
evidence  the  testimony  of  defendant  given 
on  a  former  trial  for  the  same  offense. — 
State  V.  Rose.  (Mo.)  788. 

25.  Defendant  offered  in  evidence  a 
transcript  containing  the  testimony  of  a 
witness  on  a  former  trial.  JffM  properly 
rejected,  in  the  absence  of  a  showing  tibat 
said  witness  was  dead,  or  beyond  the  juris- 
diction of  the  court.— Id. 

Accomplices. 

26.  A  detective  who  permits  a  swindle  to 
be  committed  in  his  presence  is  not  such  a 
co-conspirator  as  to  be  incompetent  to 
testify  against  the  swindler  on  his  trial  for 
that  offense.— State  v.  Beaucleigh,  (Mo.) 
666. 

27.  A  joint  defendant  in  an  Indictment 
for  swindling,  as  to  whom  a  noUs  proBequi 
has  been  entered,  is  a  competent  witness 
against  another  of  the  joint  defendants, 
his  credibility  only  being  affected.— Id. 

28.  In  a  trial  for  murder,  a  person 
jointly  indicted  with  the  defendant,  but  as 
to  whom  a  nolieproHqui  had  been  entered, 
is  a  competent  witness  against  the  defend- 
ant. Norton,  C.  J.,  dissenting.— State  ▼. 
Chyo  Goom,  (Mo.)  712. 

29.  In  a  trial  for  murder  it  is  error  to  per- 
mit one  who  is  jointly  indicted  with  the 
defendant  and  others  to  testify  on  behalf 
of  the  state,  when  the  case  egauist  himself 
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is  not  disposed  of  by  conviction,  ncquittal. 
or  noUe  prosequi,  though  he  is  not  put  upon 
his  trial.— State  ▼.  Chyo  Chiagk.  (Mo.)  704. 

80.  Under  Rev.  St.  Mo.  1879,  S  1918, 
which  provides  that  *'no  person  shall  be 
incompetent  to  testify  as  a  witness  in  any 
criminal  cause  or  prosecution  by  reason  of 
being  the  person  on  trial  or  examination. 
♦  ♦  *  provided  that  no  person  on  trial 
or  examination  ♦  *  »  snail  be  required 
to  testify,  but  anv  such  person  may,  at  the 
option  of  the  defendant,  testify  in  his  be- 
half, or  on  behalf  of  a  co-defendant,"  it  is 
error  to  refuse  to  permit  the  co-defendants 
of  the  accused,  jointly  indicted  with  him, 
but  not  pnt  on  trial,  to  testify  in  his  behalf. 
NoRTOK,  C.  J.,  dissenting.— Id. 

81.  The  testimony  of  an  accomplice  in  a 
trial  for  murder  in  Missouri  must  be  cor- 
roborated by  other  evidence  in  respect  to 
the  identity  of  the  accused.  Hence  an  in- 
struction: **The  testimony  of  an  accom- 
plice is  admissible,  yet,  when  not  corrobo- 
rated by  the  testimony  of  some  person  not 
implicated  In  the  crime  as  to  matters  ma- 
terial to  the  issue,  ought  to  be  received 
with  great  caution  by  the  Jury,  '* — is  erro- 
neous, because  it  does  not  show  that  the 
words  "matters  material  to  the  issue"  in- 
clude the  identity  of  the  accused.  Nortozt, 
C.  J.,  dissenting.— Id. 

— ^  Convicts. 

82.  The  provision—Code  Civil  Proc.  Ark. 
(Mangf.  Die.  §  2859)— declaring  persons 
convicted  of  larceny,  and  other  enumerated 
crimes,  incompetent  to  testify,  unless  by 
consent  of  the  parties,  does  not  apply  to 
criminal  trials.  The  disqualification  is  re- 
moved in  such  cases  by  act  of  March  24, 
1885,  enabling  accused  persons  to  testify  at 
their  own  request.  It  is  reversible  error, 
therefore,  to  exclude  the  testimonv  of  ac- 
cused persons  on  the  ground  of  infamy. — 
Hansom  v.  State,  (Ark.)  658. 

83.  To  sustain  an  objection  that  a  witness 
for  the  state  named  R.  W.  had  been  hither- 
to convicted  of  erand  larceny,  defendant 
offered  the  record  of  the  conviction  of  one 
R.  B.  Said  W.  testified  that  he  had  never 
been  known  by  the  name  of  B.  Another 
witness  testified  that  he  was  not  certain 
that  W.  ever  went  by  the  name  of  B.,  but 
that  witness  had  heard  him  called  B.  sev- 
eral times.  Held,  that  the  objection  was 
properly  overruled. — State  v.  Rose,  (Mo.) 
783. 

Variance. 

34.  The  prosecution  being  for  the  larceny 
of  a  ** horse,"  the  state  was  permitted  to 
prove  that  the  animal  stolen  was  a  mare. 
Jleld  no  variance. —Davis  v.  State,  (Tex.) 
590. 

Instructions. 

35.  It  Is  not  necessary  to  instruct  the 
jury  that  they  are  the  sole  Judges  of  the 


weight  of  the  evidence  and  of  the  credibil- 
ity of  witnesses. — Smith  v.  Commonwealth, 
(Ky.)  798. 

86.  A  Jury  in  a  felony  case  should  always 
be  instructed  that  they  are  the  exclusive 
Judges  of  the  facts  proved,  and  of  the 
weight  to  be  given  to  the  testimony.— Bar- 
bee  v.  State,  (Tex.)  684. 

37.  There  is  no  error  in  refusinc^  to  give 
an  instruction,  the  principle  embraced  in 
which  has  already  been  fully  and  more 
properly  stated  by  the  court  of  its  own 
motion. — State  v.  Partlow,  (Mo.)  14. 

88.  Defendant  in  a  criminal  case  has  the 
right  to  have  an  instruction  given  based 
on  his  own  testimony,  and  that  of  his  wit- 
nesses, although  contradicted  by  the  testi- 
mony of  the  prosecution.— Id. 

39.  In  a  trial  for  murder,  an  instruction, 
"to  authorize  an  acquittal  on  the  ground 
of  reasonable  doubt  alone,  such  doubt 
should  be  a  real,  substantial,  well-founded 
doubt,  arising  out  of  the  evidence  in  the 
cause,  and  not  a  mere  possibility  that  the 
defendant  is  innocent."  held  not  ground 
for  reversal.— State  v.  Blunt,  (Mo.)  894. 

Custody  of  jury. 

40.  In  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  that  the  princi- 
pal sheriff,  as  well  as  his  deputy,  were  in 
fact  sworn,  according  to  law,  before  tak-* 
ing  charge  of  the  Jury,  even  though  the 
fact  of  swearing  may  not  appear  affirma- 
tively in  the  record. — Smith  v.  Common- 
wealth, (Ky.)  798. 

41.  A  Juror  on  a  Jury  which  was  out. 
who  was  to  be  a  witness  in  a  subsequent 
case,  was  brought  into  the  court-room  and 
questioned  about  the  former  case,  in  order 
to  determine  whether  the  prosecuting  at- 
torney could  go  on  with  the  latter  case. 
HM,  that  such  proceeding  was  not  ground 
for  setting  aside  the  verdict  in  the  former 
case.— State  v.  Washburn,  (Mo.)  274.* 

42.  Rev.  St.  Mo.  §  1910  provides  that  the 
Jury  may  retire  to  deliberate  on  their  ver- 
dict in  cnarge  of  an  officer,  who,  in  felony 
cases,  shall  be  sworn  to  keep  them  together 
in  some  private  room,  and  not  permit  any 
person  to  speak  or  communicate  with  them, 
unless  by  order  of  court.  Held,  that  the 
mere  separation  of  a  Juror  from  his  fel- 
lows, to  answer  a  call  of  nature,  after  the 
Jury  have  retired  to  consider  their  ver- 
dict, the  Juror  being  in  charge  of  an  officer, 
is  not  violative  of  this  section;  especially 
where  it  appears  that  the  separation  was 
by  permission  of  court  Nor  is  it  material 
that  the  officer  procured  a  glass  of  beer 
for  the  Juror  while  he  was  out,  it  not  ap- 
pearing that  the  Juror's  mind  was  affected 
thereby,  or  that  intoxication  resolted. — ^Id. 

Verdict. 

48.  Trial  courts  have  the  power  to  reject 
an  informal  or  illegal  verdict,  and  sucn  a 
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yerdict  caonot  operate  to  acquit  unless  tbe 
jury's  intention  to  acquit  is  apparent. 
Likewise,  informal  verdicts  may  be 
amended,  under  the  direction  of  the  court. 
—Robinson  v.  State,  (Tex.)  904. 

44.  A  verdict  assessed  a  fine  of  $10.  The 
Judgment  recited  that  the  fine  assessed  was 
five  dollars.  Such  recital  being  clearly  a 
clerical  error,  the  judgment  was  reformed 
to  conform  to  the  verdict  of  the  jury.— 
Short  V.  State,  (Ter.)  008. 

45.  M.  being  on  trial  for  grand  larceny, 
and  ihe  jury  offering  to  return  a  verdict  of 
petit  larceny,  the  judge,  conceiving  that 
the  jury  did  not  understand  that  their  ver- 
dict was  equal  to  an  acquittal,  refused  to 
receive  the  same,  charged  them  over  again, 
and,  on  their  failure  to  agree,  discharged 
ihcm.  Thereafter,  against  defendant's 
motion  for  his  discharge,  he  was  tried  and 
convicted  of  grand  larceny  for  the  same 
offense  before  another  jury.  Held,  that 
the  conviction  was  proper:  that  the  court 
may  refuse  to  receive  a  verdict  which  it  is 
plain  the  jury  do  not  intend  to  render; 
and  while  the  more  regular  course  would 
have  been  for  the  court  to  have  explained 
to  the  jury  the  effect  of  the  first  verdict, 
and  polled  them,  adhering  to  the  verdict 
in  case  of  acquiescence,  and  sending  them 
back  for  further  deliberation  in  case  of 
disagreement,  yet  the  course  followed  was 
substantially  the  same. — McRae  v.  State. 
(Ark.)  758. 

Appeal. 

46.  The  record  on  appeal  must  show 
affirmatively  that  the  jury  trying  the  case 
was  sworn  in  the  manner  prescribed  by  the 
statute;  otherwise  a  conviction  cannot 
stand.— Biles  v.  State,  (Tex.)  902. 

47.  The  Kentucky  court  of  appeals  can 
reverse  a  conviction  only  for  errors  of  law 
occurring  at  the  trial,  substantially  preju- 
dicing the  rights  of  the  appellant,  and  not 
because  the  evidence  ma)r,  in  the  opinion 
of  the  court,  fail  to  sustain  the  verdict.— 
Smith  V.  Commonwealth,  (Ey.)798. 

Rulings  on  evidence. 

48.  That  the  state  was  allowed,  in  the 
cross-examination  of  the  defendant's  wife, 
to  elicit  testimony  not  germane  to  her  evi- 
dence in  chief,  is  not  reversible  error,  un- 
less the  objectionable  testimony  was  cal- 
culated to  prejudice  the  defendant's  rights. 
—Davis  V.  State,  (Tex.)  690. 

49.  Upon  a  murder  trial,  the  fact  of  the 
killing  being  established  both  by  the  testi- 
mony and  the  admissions  of  the  accused, 
held  immaterial  that  dying  declarations  of 
deceased  were  admitted  improperly  in  evi- 
dence, since  such  declarations  only  went 
to  prove  an  admitted  fact,  to- wit.  the  hom- 
icide.—State  V.  Pagels,  (Mo.)  981. 


Appeal  —  OlDjectionB  not  raised  be* 

low. 

60  The  appellate  court  will  not  consider 
objectionable  remarks  charged  to  have 
been  made  by  the  prosecuting  attorney  in 
his  closing  speech  to  the  jury,  when  no  ex- 
ception thereto  had  been  saved  at  the  trial. 
—State  V.  Hicks,  (Mo.)  742. 

51.  The  attorney  for  the  commonwealth 
in  his  argument  denounced  the  defendant 
as  a  vagrant  and  scoundrel.  Held  that, 
while  this  was  improper,  yet  as  no  objec- 
tion was  made  at  the  time,  and  the  trial 
court  was  not  asked  to  stop  him,  the  appel- 
late court  would  not  order  a  reversal. — 
Smith  V.  Commonwealth,  (Ky.)  798. 

52.  The  circuit  attorney  in  his  conclud- 
ing remarks  misstated  the  testimony  of  one. 
of  the  witnesses,  and  thrice  his  attention 
was  called  to  the  impropriety.  JJeld^  with- 
out deciding  whether  the  remarks  would 
have  been  error  had  an  exception  been 
saved  thereto,  in  the  absence  of  such  ex- 
ception the  appellate  court  would  not  rule 
on  the  point.— State  v.  Pagels,  (Mo.)  981. 

Matters  not  apparent  of  record. 

68.  A  motion  to  dismiss  an  indictment  on 
the  ground  that  another  indictment  was 
pending  for  the  same  cause  must  be  made 
part  of  the  record  by  a  bill  of  exceptions,, 
or  the  action  of  the  lower  court  in  over- 
ruling it  will  not  be  reviewed  on  appeal.—- 
State  V.  Vincent,  (Mo.)  480. 

64.  Charge  of  the  court,  in  the  absence 
of  a  statement  of  facts,  can  be  considered 
on  appeal  only  with  reference  to  funda- 
mental errors.  If  it  conforms  to  the  in* 
dictment,  it  must  be  presumed  that  it  re- 
sponded to  the  evidence. — Wade  v.  State. 
(Tex.)  896. 

66.  Instructions  in  a  trial  for  murder 
which  substantially  state  the  law  in  the 
usual  manner  as  to  declarations  made  by 
the  defendant,  against  and  for  himself, 
after  the  fatal  act,  and  as  to  thecredibilitr 
of  witnesses  and  the  weight  of  testimony, 
will  not  be  reviewed  when  the  brief  of 
counsel  does  not  attempt  to  point  out  er- 
ror in  the  same.  Sherwood  and  Bracb, 
JJ.,  dissenting.— State  v.  Hicks,  (Mo.)  742. 

Custom  and  Usage. 

See  Evidence,  26,  27. 


DAMAGES. 

Land  damages,  see  BaHroad   Oampaiiiei, 

7,8. 
Measure,  breach  of  contract,  see  Bondt,  6- 

7;  Guardian  and  Ward,  6. 
personal  injuries,  see  Appeal,  28;  Ifeg- 

Ugenee,  28.  C^  r^^^^Vr^ 
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Ponitiye  damages. 

1.  In  an  action  against  a  railroad  com- 
pany to  recover  for  the  death  of  a  fireman 
caused  by  an  insufficient  culvert,  and  con- 
sequent washing  away  of  the  track,  where 
there  w&s  neither  allegation  nor  proof  of 
malicious,  wanton,  or  ^ross  negligence,  or 
of  any  aggravating  circumstances,  held. 
that  the  jury  were  not  at  liberty  to  award 
vindictive  or  exemplary  damages;  and  an 
instruction  inviting  them  to  consider  any 
aggravating  circumstances  in  the  evidence 
was  erroneous. — Btoher  v.  St.  Louis,  I.  M. 
&8.  Ry.  Co..  (Mo.)  389. 

2.  In  an  action  against  a  railroad  com- 
pany to  recover  for  its  willful  negligence 
causing  the  death  of  plaintiff's  intestate, 
the  evidence  showed  that  the  deceased  was 
a  watchman  in  the  company's  employ;  that 
his  dnty  was  to  look  after  the  cars  in  the 
station  yard;  that  the  accident  happened 
at  night,  when  an  engine  was  moving  south 
at  a  speed  but  little  faster  than  one  walk- 
ing, and  deceased  was  walking  north  on 
the  track  towards  the  engine;  that  the  en- 
gine bell  was  ringing,  and  its  head-light 
burning;  that  the  deceased  must  have  seen 
the  engine,  and  have  known  that  it  would 
run  over  him  if  he  did  not  leave  the  track; 
that  the  engineer  did  not  see  deceased, 
though  he  might  have  done  so  had  he  been 
on  the  lookout,  as  deceased  was  carrying  a 
lighted  lantern  at  the  time.  Heid,  that  the 
evidence  was  not  sufficient  to  charge  the 
railroad  with  willful  negligence  in  causing 
the  death  of  the  deceased,  and  thereby 
make  it  liable,  under  the  statute,  to  his 
widow,  for  punitive  damages.— Li ngenfel- 
ter  V.  Louisville  &  N.  R.  Co.,  (Ky.)  185. 

Proximate  and  remote  cause. 

8.  In  an  action  for  damages  caused  by  the 
improper  building  of  defendant's  railway, 
whereby  plaintiff's  house  was.  Beptember 
15, 1888,  greatly  damaged  and  weakened 
by  a  flow  of  water,  so  that  on  April  80, 1884, 
the  house,  with  furniture  and  stores 
therein,  was  destroyed  by  storm,  the  de- 
struction of  the  house,  furniture,  and  stores 
is  not  a  proximate  result  of  the  injury,  and 
there  can  be  no  recovery  therefor,  and  the 
measure  of  damage  is  the  cost  of  the  re- 
pairs rendered  necessary  by  the  overflow, 
and  the  inconvenience  the  necessity  for 
them  caused.— Galveston,  H.  &  8.  A.  Ry. 
Co.  V.  Ware,  (Tex.)  18. 

Measure  of  damages  —  Personal  in- 
juries. 

4.  In  an  action  for  personal  injuries,  an 
instmction.  on  the  measure  of  damages, 
that  it  is  the  jury's  duty  to  consider  the 
plaintiff's  physical  coniiition  before  and 
since  the  injuries,  the  physical  and  mental 
pain  suffered  on  account  of  the  injuries 
during  the  same  time,  the  amount  of  future 


pain  to  arise  therefrom,  together  triVA  all 
other  eireumstanres  ahovm  in  evidence,  and 
eonaidering  all  the  eireumstaneee  aforesaid,  is 
proper.—Sidekum  v.  Wabash,  Bt.  L.  &  P. 
Ry.  Co.,  (Mo.)  701. 

Iiyury  to  land. 

6.  The  true  measure  of  damages,  in  case 
of  permanent  injury  to  the  soil,  is  the  dif- 
ference between  the  value  of  the  land  im- 
mediately before  the  injury  and  its  value 
immediately  after.— Fort  Worth  &  D.  C. 
Ry.  Co.  V.  Hogsett.  (Tex.)  885. 

6.  In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  injuries  to 

E  lain  tiff's  land  alleged  to  have  been  caused 
y  an  embankment  erected  by  the  defend- 
ant, it  is  not  error  to  instruct  the  jury  that 
the  measure  of  damages  is  *Hhe  difference 
between  the  value  of  the  plaintiff's  land 
before  the  construction  of  said  embank- 
ment and  the  value  of  the  same  imme- 
diately after  said  damage,  if  any  was  caused 
by  said  defendant.  "—Owens  v.  Missouri 
Pac.  Ry.  Co.,(Tei.)593. 

Excessive  damages. 

7.  A  verdict  of  $5,000  damages  to  a  lady 
57  years  old.  who  .has  lost  the  free  use  of 
one  of  her  arms,  has  had  her  shoulder  and 
spine  injured  so  as  to  produce  great  pain, 
and  whose  general  health  has  been  ren- 
dered bad,  will  not  be  set  aside  as  excess- 
ive.—Texas  P.  Ry.  Co.  V.  Davidson.  (Tex.) 
636.* 

8.  Deceased,  a  skillful  locomotive  engi- 
neer, was  killed  by  the  derailment  of  his 
engine  caused  by  a  collision  with  a  bull  on 
the  track.  The  engine  was  in  good  order, 
and  the  accident  was  unavoidable,  and  not 
the  fault  of  the  company.  A  verdict  of 
1500  having  been  found  by  the  jury  in  fa- 
vor of  deceased's  widow,  she  procured  it 
to  be  set  aside  on  the  ground  of  inadequacy 
of  damages.  On  a  new  trial,  the  verdict 
was  $5,000,  from  the  judgment  entered 
upon  which  the  company  appealed.  Held, 
that  the  judgment  appealed  from  should 
be  reversed,  and  judgment  rendered  for 
the  amount  of  the  first  verdict,  with  inter- 
est from  the  date  of  its  rendition,  the  com- 
pany to  pay  costs  accruing  up  to  that  date, 
and  the  plaintiff  all  subsequent  costs.— 
Chesapeake,  O.  &  8.  W.  R.  Co.  v.  Higgins, 
(Tenn.)47. 

Pleading  and  proof. 

9.  A  suitor  is  not  entitled  to  recover  a 
larger  sum  than  he  has  claimed  in  his  peti- 
tion, although  he  might  recover  more  if  he 
had  claimed  it.— Willis  v.  Whitsitt.  (Tex.) 
258. 

10.  Where,  in  an  action  for  obstruction 
of  drainage  of  surface  water,  the  petition 
avers  the  value  of  the  crops  at  the  time  of 
their  destruction  in  detail,  it  is  sufficient  in 
that  regard,  on  general  demurrer,  although 
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Bome  of  tbe  allegations  of  damage  dbould 
properly  have  been  stricken  out. — Sabine 
&  E.  T.  Ry.  Co.  V.  Hadnot,  (Tex.)  188. 

11.  Tbe  denial  of  defendant's  motion  for 
a  pbvsical  examination  of  a  female  plain- 
tiff by  physicians,  in  an  action  against  a 
railroaa  company  for  damages  for  personal 
injuries,  is  aiscretionary  with  tne  trial 
court.— Sidekum  ▼.  Wabash.  St.  L.  &  P.  Ry. 
Co.,  (Mo.)  701. 

DEED. 

See,  also.  Executors  and  Administrator $, 
21-29;  Fraud;  Fraudulent  Conveyances; 
Guardian  and  Ward,  8;  Homestead,  7,  8; 
Mortgages;  Publie  Lands;  Vendor  and 
Vendee, 

Cancellation,  see  Quieting  Title,  8. 

Contract  to  execute,  see  Speeifie  Perform- 
ance, 8-6. 

Description,  see  Boundaries;  Homestead,  8; 
Surreys  and  Surveyors. 

Consideration,  see  Stidenee,  8;  TYu^s,  1, 6. 

Construction  and  effect,  see  Dower, 2;  Lim- 
itatiAm  of  Actions,  18. 

Married  wom^n.  see  Acknowledgment;  Hus- 
band and  Wife,  ft-9.15. 

Pending  adverse  possession,  see  Cham- 
perty/ and  Maintenance. 

Recording,  see  Evidence,  82. 

Reformation,  see  Equity,  13;  Trusts,  8. 

Sheriff  s  deed,  see  Execution,  10-14 

Tax  deeds,  see  Taxation,  11-18. 

Description. 

1.  A.  executed  and  delivered  to  B.  an  in- 
strument in  form  a  deed,  bv  which  he  pur- 
ported to  convey  to  B.  820  acres  of  a  cer- 
tain tract  of  land,  to  be  taken  in  a  rectangu- 
lar shape  out  of  any  of  its  four  corners 
which  6.  should  select.  Held,  that  the  in- 
strument does  not  convey  legal  title,  fi. 
acquired  under  the  instrument  an  equity 
to  a  tract  of  820  acres  to  be  designated  by 
him.  and.  until  designation  was  made,  he 
had  no  title  to  any  specific  tract.  Having 
failed  to  make  such  designation  for  20 
years,  his  right  is  barred  by  limitation. — 
Dull  v.  Blum,  (Tex.)  489. 

32ecording. 

2.  A  title  bond  executed  in  1887,  and 
proved  for  record  in  1845,  is  suflSciently 
autbonticated  for  registration  by  the  affida- 
vit of  one  witness. — Wilson  t.  Simpson, 
(Tex.)  839. 

3.  Under  Pasch.  Dig.  Tex.  art.  4988, 
which  declares  void  as  to  creditors  all  con- 
veyances of  lands  unless  they  are  lodged 
with  tbe  clerk  of  the  county  court,  to  be  re- 
corded, an  assignment  of  two  land  certifi- 
cates, which  operates  as  an  equitable 
transfer  of  the  lands  located  under  them, 
is  void  as  against  a  Judgment  creditor 
without  actual  notice,  when  such  assign- 
ment was  never  recorded  in  the  county  in 


which  the  lands  are  situated,  but  was  filed 
in  the  general  land-otfice.— Lewis  v.  John- 
son, ('I%x.)644. 
Beservations  and  restriotlons. 

4.  The  grant  of  a  tract  of  land  excepting 
parcels  previously  conveyed  in  said  tract 
will  not  pass  the  minerals,  timber,  and 
mill-site  on  said  parcels,  where  same  were 
reserved  by  the  grantor  in  the  ori^nal 
conveyance  of  such  parcels.— Eineaid  v. 
McGowan.  (Ky.)802. 

6.  J.  sold  two  lots  to  A.,  stipulating  in 
the  deed  that  no  building  other  than  a 
dwelling  should  be  erected  on  the  land. 
A.  afterwards  sold  to  a  street-railway  com- 
pany without  inserting  in  the  deed  the  re- 
striction as  to  building.  Held,  as  the  deed 
from  J.  to  A.  was  of  record,  the  railway 
company  was  charged  with  notice  of  the 
restriction,  and  -could  occupy  no  better 

Position  than  A.  did.— Duncan  v.  Central 
•assenger  R.  Co.,  (Ky.)228. 

6.  The  evidence  showed  that  the  restric- 
tion in  the  deed  to  A.  was  inserted  in  pur- 
suance of  a  plan  on  J.'s  part  to  confine 
building  on  his  entire  tract  to  residences, 
but  he  afterwards  sold  or  mortgaged  the 
other  lots  without  inserting  any  such  re- 
striction. Held,  this  constitutea  an  aban- 
donment or  waiver  of  the  plan,  and  he 
could  not  afterwards  enforce  the  restrie- 
tion  in  A.'s  deed,  or  have  an  injunction  to 
restrain  the  railway  from  erecting  stables 
on  the  lots  purchased  of  A. — Id.  - 
Abandonment. 

7.  A.  conveyed  his  interest  !n  his  moth- 
er's estate  to  his  brother  G.,  who,  being 
administrator  of  tbe  estate,  brought  suit  to 
sell  the  land  to  pay  off  debts,  and,  as  A. 
had  sold  his  interest,  he  was  not  made  a 
party  to  the  suit.  Q.  became  the  pur- 
chaser of  the  lots  sold.  Being  improperly 
described  in  the  commissioner's  deed  to 
him,  he  brought  this  suit  to  correct  the 
mistake,  and  dear  up  his  title,  and  made  A, 
a  party.  Held,  that  this  was  no  abandon- 
ment of  the  deed  from  A.,  or  of  his  rights 
thereunder,  so  as  to  authorize  A.  to  claim 
a  share  in  his  mother's  estate. — Johnson  v. 
Johnson,  (Ey.)2. 

DEPOSITION. 

Admissibility,  see  Equity,  6. 

Witness  present  at  trial. 

In  Texas,  the  deposition  of  a  witness 
present  at  the  trial  cannot  be  read  over  the 
objection  of  the  adverse  party.— McClure 
V.  Heirs  of  Sheek,  (Tex.)  5o2. 

DESCENT  AND  DISTBEBXJ- 
TION. 

See.  also.  Adoption;  Executors  and  Admits 
utrators;  WUL  r^^^^T^ 
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RfghU  of  heirs,  see  Abatement  and  Re- 
vival, 2. 
Rights  of  relict,  see  Husband  and  Wife,  11. 

Leasehold  estate. 

rnder  Big.  Ark.  §  2640,  defining  real  es- 
tate as  including  every  estate  in  lands. 
**  except  such  as  are  determined  or  extin- 
guished by  the  death  of  the  intestate 
seized  or  possessed  thereof  in  any  manner 
other  than  by  lease  for  years  and  estate 
for  the  life  of  another  person, "  a  lease  for 
years  is,  as  at  common  law,  personal  prop- 
erty for  aH  purposes  of  descent  and  dis- 
tribution; and  this  construction  is  not  af- 
fected by  other  statutory  provisions  treat- 
ing leases  as  real  estate  for  certain  pur- 
poses.—Lenow  V.  Fones,  (Ark.)  56. 

DISOBDEBLY  HOUSE. 

City  ordinance. 

A  municipal  corporation  cannot  punish, 
as  a  criminal  offense,  the  return  to  the 
town  or  city  of  a  prostitute.  The  mere 
presence  within  the  town  limits  of  an  ob- 
jectionable person  is  not  a  crime.  Buell  v. 
State.  45  Ark.  836,  followed.— Paralee  v. 
State.  (Ark.)  654. 

Distorict   and   Prosecutixig  At- 
torney. 

Suits  by,  see  Sta(e$  and  State  Offlcere,  2. 

DIVOBOE. 

Alimony. 

1.  Where  a  wife  who  had  a  young  son 
and  daughter  by  a  former  marriage,  on  go- 
ing to  her  husband's  home,  found  there 
two  daughters  of  the  husband,  each  the 
mother  of  a  bastard  child,  and  living, 
openly,  the  lives  of  lewd  women;  and 
where  the  husband  also,  by  his  lewd  con- 
duct and  cruelty,  made  her  home  unendur- 
able, and  unfit  for  the  occupancy  of  her 
children:  held,  on  appeal  from  a  judgment 
of  divorce  in  the  husband's  favor,  on  the 
grround  of  abandonment,  that  she  was  jus- 
tified in  abandoning  his  home,  and  was  en- 
titled to  alimony,  notwithstanding  the  stat 
ute,  literally  construed,  only  gives  alimony 
where  the  divorce  is  obtained  by  the  wife, 
(Gen.  St.  Ky.  c.  52,  art.  8,  §  6;)  it  being  clear 
that  the  husband  was  in  fault,  and  that  the 
<]ecrce  should  have  been  in  the  wife's 
favor.— Davis  v.  Davis,  (Ky.)  823. 

Review  on  appeal. 

2.  A  petition  in  a  suit,  the  main  object 
of  which  is  to  set  aside  a  decree  of  divorce 
rendered  against  petitioner  at  a  term  of 
court  prior  to  that  at  which  said  suit  was 
brought,  is  prohibited  by  Rev.  St.  Mo.  g 
*2\S6,  which  provides  that  *'no  petition  for 


review  of  any  judgment  for  divorce  ren- 
dered in  any  case  arising  under  this  chap- 
ter shall  be  allowed,  any  law  or  statute  to 
the  contrary  notwithstanding."  Sher- 
wood, C.  J.,  dissenting.— Salisbury  v.  Sal- 
isbury, (Mo.)  717. 

8.  Although  the  court  of  appeals  of  Ken- 
tucky has  not  power  to  reverse  a  judgment 
for  divorce,  still,  where,  in  the  husband's 
action,  the  court  below  erroneously  strikes 
out  from  the  wife's  answer  a  good  and 
valid  defense,  and  erroneously  denies  her 
leave  to  file  an  amended  answer  setting  up 
a  valid  afl9rmative  ground  for  divorce  and 
alimonv,  and  grants  a  divorce  to  the  hus- 
band, denying  alimony  to  the  wife,  the  ap- 
pellate court  will  reverse  the  judgment, 
and  remand  the  case,  in  order  that  a  proper 
provision  for  alimony  be  made  to  the  wife. 
—Davis  V.  Davis,  (Ky.)  823. 

4.  A  decree  depriving  a  married  woman 
of  her  full  share  in  the  community  prop- 
erty, obtained  in  her  absence  through  will- 
fully false  evidence  G:iven  and  introduced 
by  the  husband  on  the  trial  of  an  action 
for  divorce,  will  on  the  petition  of  the  wife, 
be  vacated  by  a  court  of  equity  after  the 
term  in  which  it  was  rendered,  when  it  ap- 
pears that  the  falsitv  of  such  evidence  was 
not  discovered  until  after  the  close  of  the 
term,  and  that  the  husband,  by  reason  of 
the  marital  relation,  had  means  of  knowl- 
edge not  accessible  to  the  wife;  and  that 
she  was  thereby  prevented  from  present- 
ing all  of  her  case  at  the  time  the  decree 
was  entered.  wiUxout  anv  want  of  diligence 
on  the  part  or  herself  or  counsel. — ^Me- 
Murry  v.  McMurry,  (Tex.)  857. 

DOWER. 

Assignment,  see  Judicial  Sake,  2. 

In  partnership  realty. 

1.  The  doctrine  of  equitable  conversion 
of  realty  held  for  partnership  purposes  will 
not  be  carried  further  than  the  interests  of 
the  partners  and  the  creditors  of  the  part- 
nersnip  require;  and.  in  the  division  of  the 
land  between  the  widow  and  heirs  of  a  de- 
ceased partner,  the  property  will  resume 
its  original  character,  and  the  widow  be 
entitled  to  her  dower  or  share  in  it  as  realty 
only.— Lenow  v.  Fones,  (Ark.)  56.* 
Deed  of  dowress. 

2.  The  deed  of  a  dowress,  made  before 
dower  has  been  assigned  to  her,  passes  only 
a  right  or  interest  which  may  be  enforced 
in  equitv.  and  not  the  legal  title;  except, 
only,  where  she  releases  her  dower  to  the 
terre-tenant,  or  one  in  possession  of  the 
lands,  or  to  whom  she  stands  in  privity  of 
estate.— Moore  v.  Harris,  (Mo.)  489. 
DevlBeB  and  jointures. 

8.  Under  Gen.  St.  Ky.  c.  52,  art.  4,  §  6, 
which  provides  that  a  conveyance  or  de- 
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▼lae  of  real  or  personal  property  by  way  of 
jointure  may  bar  the  wife'a  dower,  "join- 
ture" means  such  an  estate  as  may  be  con- 
veyed or  devised  to  the  wife  in  lieu  of 
dower.  It  must  be  in  satisfaction  of  dower, 
and  must  be^so  intended  to  operate  by  the 
husband.— Pepper  v.  Thomas.  CKy.)297. 

4.  The  husband  had  assigned  his  prop- 
erty for  the  benefit  of  creditors,  expressly 
reserving  the  wife's  dower,  and  subse- 
quently devised  valuable  property  to  her; 
ne.d,  that  the  devise  was  not  to  be  taken 
as  in  lieu  of  the  dower  right;  the  purchaser 
at  the  judicial  sale  did  not  pay  for  the 
dower  interest;  and  it  is  not  to  be  pre- 
sumed, from  the  subsequent  devise,  that 
the  husband  intended  to  take  it  away  from 
his  wife,  and  give  it  to  the  purchaser.— Id. 

Beoovery  from,  purohaser. 

5.  Gen.  St.  Ky.  c.  52,  art,  4,  §  9,  provides 
that,  where  the  land  is  to  be  recovered  of 
a  purchaser  from  the  husband,  the  widow 
shHll  be  endowed  according  to  the  value 
of  the  estate  when  received  by  the  pur- 
chaser. Held,  that  the  commissioner  should 
jjHve  been  directed  to  ascertain  the  value 
of  the  land  when  it  was  purchased  by  the 
present  holder,  and  to  deduct  from  such 
value  the  amount  still  due  on  it  for  pur- 
chase money,  and  then  to  allot  the  widow 
one  third  of  the  interest  of  her  husband  in 
the  balance.— Id. 

'  Brainage. 

Assessment,  see  Contract^  1. 
Obstruction,    railroad   dam,  gee    Bwrface 
Water. 

Duress. 

What  constitutes,  see  Payment 


EJECTMENT. 

Defenses,  see  Limitation  of  Aetioiu,  27-29; 
Public  Lands,  6,  6. 

Adverse  possession,  see  Boundaries^  9, 

10;  Limitation  of  Actions,  6-S. 

Title  to  support,  see,  also.  Bankruptcy;  Es- 
toppel, 1 ;  Executors  and  Administrators,  30. 

Title  to  support. 

1.  As  against  a  railroad  company  which 
entered  upon  land,  and  laid  its  tracks  un- 
der a  deed  of  purchase  purporting  to  con- 
vey the  fee,  but  passing  only  the  curtesy 
of  the  husband  of  the  owner,  the  wife  or 
her  heirs  are  not  estopped  from  bringing 
ejectment  to  recover  the  land  after  the 
death  of  the  husband. — Bradley  v.  Mis- 
souri Pac.  Ry.  Co.,  (Mo.)  427.* 

2.  Nor  are  they  estopped  from  maintain- 
ing the  action  by  the  fact  that  the  land  sued 
for  has  been  foreclosed  under  a  mortgage 


ffiven  by  the  original  road,  and  has  passed 
into  the  hands  of  a  corporation  formed  by 
the  consolidation  of  several  companies, 
and  has  been  mortgaged  for  large  sums  of 
money  to  its  entire  value;  it  appearing 
that,  while  those  proceedings  were  going 
on,  the  plaintiffs  m  ejectment  were  living 
in  a  distant  state,  and  it  not  being  shown 
that  they  encouraged  or  knew  of  what  was 
being  done. — Id. 

Parties. 

8.  A  personal  representative  is  entitled 
to  the  possession  of  lands  belonging  to  his 
decedent  for  the  purposes  of  admmistra- 
tion.  and  may  maintain  ejectment  to  rec9v 
er  such  possession.  But  he  is  not  con- 
cerned with  title  except  in  so  far  as  it  af- 
fects his  possessory  rights,  and  is  not  au- 
thorized to  represent  the  heirs,  or  to  stand 
for  them,  when  the  title  is  in  question.  So 
where,  in  ejectment  by  an  adminiatrator, 
defendant  files  a  cross-bill,  claiming  that 
the  decedent  held  the  legal  title  in  trust  for 
him.  and  praying  that  the  trust  be  declared, 
and  his  title  be  perfected,  the  heirs  are 
necessary  parties. —Chowning  ▼.  Stanfleld, 
(Ark.)  276. 

Pleading  and  proof. 

4.  In  an  action  of  ejectment,  title  to  lands 
described  in  the  pleadings  only  is  to  be 
considered  in  issne.  Evidence  of  title  to 
other  lands  is  not  admissible. — Ramsey  ▼. 
Henderson,  (Mo.)  408. 

6.  An  executed  parol  agreement  fixing  a 
boundary  line  may  be  put  in  evidence,  in 
an  action  of  ejectment,  as  a  defense  under 
the  general  denial.  It  need  not  be  ane- 
cially  pleaded. —Jacobs  v.  Moseley,  (Mo.) 
186. 

Improvements. 

0.  The  only  way  for  a  defendant  in  eject- 
ment, in  Missouri,  to  obtain  the  value  of 
improvements  made  bv  him  in  good  faith, 
is  to  proceed  by  petition  as  provided  in 
Rev.  St.  1879,  §§  2259. 2260,  after  judgment 
against  him  for  possession.  —  County  of 
Jasper  v.  Mickey,  (Mo.)  424. 

ELECTIONS. 

See,  also.  Schools  and  School- Districts,  8. 9. 
Invalidity,  curative  statute,  see  Taxation, 

2,  8. 
Local  option,  see  Intoxicating  LiqtLors,  1-8. 

Manner  of  voting. 

1.  Two  persons  who  were  qualified  vot- 
ers appeared  at  the  polls  very  early  in  the 
morning,  while  one  of  the  judges  of  elec- 
tion was  absent,  and  before  the  judge  who 
was  present  and  the  clerk  had  been  sworn. 
The  two  voters  cast  their  votes  with  the 
understanding  that  when  the  absent  judge 
arrived,  and  all  had   been   swprn,  thpy 
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would  ratify  the  act.  This  the  two  Judges 
and  the  clerk  afterwards  did.  Beld,  that 
the  voles  were  valid,  and  were  properlv 
counted.— Anderson  v.  Winfree,  (Ky.}85l. 

Ballots. 

8.  M.,  a  republican,  was  an  independent 
candidate  for  circuit  judge,  and  his  candi- 
dacy was  indorsed  by  the  Republican  com- 
mittee, and  by  a  mass  convention  com- 
posed of  persons  of  di^erentparties,  which 
met  to  nominate  county  officers.  At  the 
election  ballots  were  used  headed ''Dem- 
ocratic State.  Congressional,  and  Senatori- 
al, and  Independent  Judicial  and  County, 
Ticket,"  and  which  contained  the  names 
of  the  regular  Democratic  nominees  for 
state  and  senatorial  offices,  of  M.,  and  of 
the  nominees  of  the  mass  convention. 
Another  form  of  ballot  used  was  identical 
with  this  one,  except  that  it  contained  the 
words  "Greenback -Labor"  in  place  of 
''Democratic,"  and  the  names  of  the 
Greenback-Labor  nominees  in  place  of  the 
Democratic  nominees.  Held,  in  a  contest 
over  M.'s  election,  that  these  ballots  did 
not  violate  Rev.  St.  Mo.  §  5493,  providing 
that  the  caption  of  every  ballot  shall  ex- 
press its  political  character,  and  shall  not 
be  deBigned  to  mislead.— Shields  v.  Mc- 
Gregor, (Mo.)  266. 

8.  The  facts  herein  stated  being  admit- 
ted, or  appearing  in  evidence,  held,  that  a 
counting  of  the  ballots,  under  such  circum- 
stances, was  useless,  and  a  refusal  of  the 
court  below  to  order  it  was  not  error. — Id. 

4.  A  charge  of  illegality  as  to  a  number 
of  ballots  too  small  to  affect  the  result,  al- 
though not  investigated  by  the  court  be- 
low, will  not  be  ground  for  remanding  the 
case  for  further  proofs.— Id. 

Contested  eases. 

6.  Under  Rev.  St.  Mo.  g  5654,  requiring 
all  contested  elections  for  judge  of  the  cir- 
cuit court  to  be  heard  and  determined  "be- 
fore the  circuit  judge  of  an  adjoining  cir- 
cuit." and  section  5655,  providing  that  the 
provisions  of  precedins^  sections,  relating 
to  the  supreme  court,  ^  shall  govern  con- 
tests for  tne  office  of  circuit  judge,  and  pro- 
ceedings therein  in  the  circuit  courts,  and 
before  the  judges  thereof. "  a  circuit  judge 
can  hear  such  a  contest  when  sitting  as  a 
court;  and  the  contestant's  petition,  if  pre- 
sented to  the  court,  must  be  pre^entea.  as 
prescribed  by  section  6560  in  reference  to 
supreme  court  contests,  at  the  first  term 
held  in  the  circuit  after  the  election. — Hig- 
bee  V.  Ellison.  (Mo.)  258. 

6.  Under  the  provision  of  the  Missouri 
statute  requiring  the  petition  to  set  forth 
the  points  on  which  the  contestor  will  con- 
test the  election,  and  the  facts  which  he 
will  prove  in  support  of  such  points,  an  al- 
legation that  the  contestee  received  only 
110  legal  votes,  while  784  were  eounted  for 


him.  will  be  considered  at  referring  to  the 
preceding  specifications  of  illegality.  — 
Shields  v.  McGregor,  (Mo.)  266. 

Evidence. 

7.  Where  an  election,  for  sheriff,  is  con- 
tested on  the  ground  of  the  suppression  of 
the  vote  of  one  of  the  townships  of  the 
county,  and  the  non-return  of  such  town- 
ship's vote  to  the  county  clerk,  while  it  is 
true  that  the  poll-books  and  tally-sheets 
made  out  and  properly  certified  by  the  elec- 
tion officers,  and  the  ballots  themselves, 
are  the  primary  evidence  of  the  result  of 
the  election,  still,  if  these  are  lost,  de- 
stro^^ed.  or  stolen,  secondary  evidence  is 
admissible.— Dixon  v.  Orr.  (Ark.)  774. 

8.  In  such  a  case  the  voters  themselves 
may,  if  they  choose,  testify  as  to  how  they 
voted,  but  thev  cannot  be  compelled  to  do 
so,  and  thus  violate  the  secrecy  of  the  bal- 
lot—Id, 

9.  Bo,  also,  the  judges  and  clerks  wbo 
canvass  the  vote  may.  in  the  absence  of 
the  returns  and  papers,  testify  as  to  the 
number  of  votes  given  to  each  person  voted 
for;  and  even  spectators  who  were  present 
at  the  count,  heard  the  result  announced, 
and  inspected  the  papers  prepared  and 
signed  by  the  officers  recording  the  result, 
are  competent  witnesses  in  such  a  case. — 
Id. 

10.  Where  the  election  is  held  bv  ballot, 
and  a  ballot  is  cast  which  is  so  oefective 
that  it  cannot  be  counted,  an  elector  can- 
not testify  that  he  cast  that  ballot,  and  in- 
tended it  for  a  particular  candidate. —An- 
derson ▼.  Winfree.  (Ky.)  851. 

Bribery. 

11.  An  offer  by  persons  interested  to 
build  a  court-house  and  jail  in  a  certain 
town,  and  donate  them  to  the  county  .in 
case  the  county-seat  be  changed  to  said 
town,  is  not  the  offer  of  a  bribe  to  the  elect- 
ors, and  will  not  invalidate  an  election  at 
which  such  change  is  made.  Such  a  case 
is  distinguishable  from  the  offer  of  a  candi- 
date for  public  office  to  take  less  than  the 
regular  salary,  if  elected.— Neal  v.  tihinn, 
(Ark.)  771. 

'RMTiTi^grr.'RrMiaTJT. 

See,  also,  Indictment  and  InfcrmaHon,  12, 
18. 

What  may  be  embeszled. 

''Property, "  as  defined  in  article  783,  Pen. 
Code  Tex.,  includes  any  and  every  arti- 
cle commonly  known  and  designated  as 
personal  property.  "Money"  is  "prop- 
erty, "  within  the  meaning  of  article  219  of 
the  Texas  Code  of  Criminal  Procedure,  by 
which  the  vejiue  of  prosecutions  for  em- 
bezzlement irregulatedj^Brown  t.  State, 
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EQUITY. 

See,  alsop  Fraud;  Fraudulent  Oonveyaneei; 
Injunction;  Martgagei;  PartiHon;  Part- 
nership; opedHc  Performance, 

Jurisdiction,  see,  also,  Huehand andWife,^, 
Laches,  see  Banki  and  Banking,  4;  Judg- 
ment, 18. 
MistAke,  see.  also,  Mortgage,  8,  5. 
Pleading,  original  bill,  see  Judgment,  15. 
Reformation  of  contracts,  see  Trueie,  8. 
Settlement  of  conflicting  liens,  see  Mort- 
'  gag^»  D.  10. 

Jurisdiction. 

1.  A  judgment  creditor  who  seeks  to  sub> 
lect  to  the  payment  of  his  claim  land  be- 
longing to  a  decedent,  which  has  been  sold 
upon  execution  against  the  decedent's  hus- 
band, (the  husband  having  a  life-estate 
therein,  and  having  bought  up  the  interest 
of  the  only  surviving  heir,)  and  which  is 
occupied  adversely  by  the  husband's  judg- 
ment creditor  under  said  sale,  cannot  have 
relief  in  equity,  as.  in  such  case,  the  pro- 
bate court  has  ample  power  in  the  prem- 
ises.—Turner  V.  Rogers,  (Ark.)  1D3. 

Mistake. 

2.  Where  land  was  described  in  a  con- 
veyance bv  metes  and  bounds,  and  by  mu- 
tual mistake  the  description  covered  more 
than  the  grantor  owned,  but  the  considera- 
tion was  sufficient  to  cover  all  the  land  de- 
scribed, held,  that  the  grantor  was  entitled 
to  relief  for  the  mistake. — Moore  v.  Hazel- 
wood.  (Ter.)  215.* 

Marshaling  assets. 

8.  A  third  mortgagee  asked  to  have  the 
first  mortgagee  forced  to  subject  a  lot  of 
land  to  his  debt,  on  which  the  third  mort- 
gagee had  no  lien,  but  which  would  be  to 
the  prejudice  of  the  fifth  mortgagee, 
whose  mortgage  covered  the  lot  in  ques- 
tion. Ilefd,  that  the  rule  that  where  one 
creditor  has  a  mortgage  lien  on  two  funds, 
and  another  has  a  mortgage  lien  on  one  of 
those  funds  only,  the  former  must  exhaust 
the  fund  on  which  the  latter  has  no  lien, 
before  he  can  attach  the  other  fund,  will 
not  be  applied  where  there  are  a  large 
number  ot  mortgage  creditors,  none  of 
whom  have  exclusive  liens  on  any  par- 
ticular fund,  and  the  application  of  the 
rule  as  to  marshaling  securities  must  neces- 
sarily work  injustice  to  some  one  of  the 
creditors.  In  such  a  case  the  several  mort- 
gage debts  should  be  paid  pro  rata,  in  the 
order  of  priority,  out  of  the  proceeds  of 
the  funds  covered  by  each.— Gilliam  v.  Mc- 
C  ormHck,  (Tenn.)  521. 

4.  The  inchoate  right  to  have  a  marshal- 
ingof  securities  is  a  mere  equity,  and  not  a 
lien,  and  depends  upon  the  situation  of 
things  at  the  time  the  equitable  action  of 
the  court  is  invoked.    It  may  be  disturbed 


or  defeated  by  subsequent  alienation  bj 
the  common  debtor  or  mortgagor.— Id. 

Issues  for  jury. 

5.  In  a  suit  in  equity,  where  complainant 
tenders  a  long  list  of  issues  to  be  sub- 
mitted to  a  jury,  and  the  court  allows  only 

Eart  of  them  to  be  submitted.  It  will  not  be 
eld  error,  where  complainant's  exceptions 
fail  to  specify  in  what  particular  the  court 
erred  in  its  action,  and  its  attention  was 
not  called  thereto  at  the  time.— Pearce  y. 
Pettit.  (Tenn.) 526. 

6.  Where  complainant  in  an  eaul^ 
cause  took  the  depositions  of  the  derendf- 
ants,  and  issues  were  afterwards  framed 
and  tried  before  a  jury,  held,  that  it  was 
not  error  for  the  court  to  refuse  to  allow 
complainant,  after  closing  his  evidence, 
and  upon  the  cross-examination  of  defend- 
ants, who  testified  in  their  own  behalf,  to 
read  their  depositions  **  as  evidence, "  or  for 
any  purpose  other  than  for  the  purpose  of 
contradicting  them.— Id. 

Parties. 

7.  In  an  action  by  the  holder  of  one  of 
two  notes  given  for  the  purchase  money 
of  land  to  collect  the  note,  and  enforce  a 
vendor's  lien  upon  the  land,  the  holder  of 
the  other  note,  against  which  an  outstand- 
ing equity  in  favor  of  the  vendee  should 
rightly  be  charged,  is  properly  made  a 
party.— Wallace  v.  Arnold,  (Ky.)  840. 

Pleading. 

8.  In  an  action  against  a  devisee  of  cer 
tain  land  the  bill  prayed  for  relief  in  the 
alternative  either  for  the  enforcement  of  a 
lien  or  a  recovery  of  the  land.  The  court, 
upon  the  idea  that  there  was  a  misjoinder 
oi  actions,  compelled  plaintiff  to  elect 
whethef  she  would  proceed  to  recover  the 
land,  or  to  enforce  the  lien  against  it. 
Held,  that  this  was  erroneous,  as  there  is 
no  rule  which  forbids  a  party  to  ask  for 
specific  relief  in  the  alternative.— Peck 'a 
Ex'r  v.  Price,  (Ky.)  806. 

Amendment. 


9.  When  a  complainant  has  declined  to 
amend  upon  a  demurrer  to  his  bill  being 
sustained,  and  the  bill  has  then  been  dis- 
missed, the  suit  is  at  an  end,  and  no  leave 
to  amend  can  be  granted.— Bomar  v.  Par- 
ker, (Tex.)  699. 

Evidence. 

10.  If  a  bill  in  equity  is  one  that,  under 
the  rules  of  chancery  pleading,  is  not  re- 
quired to  be  sworn  to,  but  does  not  waive 
aefendants'  oath,  the  sworn  answer  is  ad- 
missible in  evidence,  but  the  bill  not.— 
Pearce  v.  Pettit.  (Tenn.)  526. 

Practice. 

11.  When  a  demurrer  to  the  bill  has  been 
sustained,  and  the  court  is  about  to  dismiss 
the  suit  because  the  complainant  declines 
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to  amend,  a  motion  for  a  dismissal  with- 
out prejudice  is  then  in  order;  but  such  a 
motion  comes  too  late  after  the  decree  of 
absolute  dismissal  has  been  entered.— Bo- 
mar  ▼.  Parker*  (Tex.)  699. 

12.  In  Arkansas,  pending  ejectment, 
where  the  deed  offered  in  evidence  by  de- 
fendant contains  a  misdescription  of  a  part 
of  the  land,  be  cannot  proceed  by  suit  in 
equity  against  the  plaintiff  to  have  the  deed 
reformed,  but  should  have  the  issue  thus 
raised  as  a  defense  to  the  ejectment  suit 
transferred  to  the  equity  docket  so  that  all 
matters  in  litigation  could  be  settled  in  the 
one  suit,  and  after  rendition  of  judgment 
in  the  ejectment  suit  the  bill  should  be  dis- 
missed under  Mansf.  Dig.  Ark.  §  4988,  as 
such  judgment  could  not  be  annulled  or 
modified  oy  a  decree  in  equity. — Nichols 
V.  Bhearon.  (Ark.)  1«7. 

Decree. 

13.  Under  the  practice  in  Missouri,  if 
sufficient  facts  are  stated  to  entitle  the 
party  to  relief,  the  conclusions  of  law  the 
pleader  may  draw  from  them,  and  the  par- 
ticular relief  he  may  ask,  may,  if  neces- 
sary, be  disregarded,  and  in  such  cases  the 
court  may  grant  any  relief  consistent  with 
the  case  made  by  the  plaintiff  and  em- 
braced within  the  issues.— Sharkey  v.  Mc- 
Dermott,  (Mo.)  107. 

14.  Although,  as  a  general  rule,  a  decree 
for  the  payment  of  monev  by  complainant 
in  an  equity  suit,  is  irregular,  in  the  absence 
of  a  cross-bill  claiming  such  decree,  yet 
where,  in  a  bill  to  prevent  the  foreclosure 
of  a  mortgage,  the  complainant  prays  for 
an  account,  and  offers  to  pay  what  may  be 
found  to  be  justly  due  by  him,  he  must 
abide  the  result  of  the  account,  and  a  de- 
cree against  him  is  valid,  though  no  cross- 
bill is  filed.— Polk  V.  Mitchell.  CTenn.)221. 

Estates. 

See  Deed;  Descent  and  Distribution;  Drn^er; 
Bbmesteadi  Husband  and  Wife;  Mines  and 
Mining;  Partnership,  1, 2;  WiU, 

Iitfe-tenancy  and  remainder,  see  Quieting 
Title,  1,  6. 

•       E8T0FPBL. 

By  deed,  see  Ejectment,  1;    Bvidenee,    8; 

Quardian  and  Ward,  4,  6;  Trusts,  1. 
By  record,  see,  also,  Judgment,  8-7. 
In  pais,  see,  also,  Ejectment,  2;  Fraudulent 

Oonteyances,  7;  Public  Lands,  18,  19. 

By  record. 

1.  Where  a  county  is  not  a  party  to  a 
suit  to  foreclose  the  lien  of  the  state  for 
taxes  on  swamp  land  patented  by  it  to  the 
county,  and  by  the  county  sold,  with  a  res- 
ervation of  the  title  until  the  purchase 
money  is  paid  in  full,  a  decree  in  that  suit 


works  no  estoppel,  asajg^ainst  the  county, 
to  bring  ejectment  against  the  pure  baser 
at  the  sale,  where  the  price  has  not  been 
paid  in  full.  Neither  the  vendee  of  the 
county,  nor  the  purchaser  at  the  tax  sale, 
takes,  under  such  circumstances,  more 
than  a  right  to  a  deed.— County  of  Jasper 
V.  Mickey,  (Mo.)  424. 

In  pais — ^To  dispute  title. 

2.  Although  an  estoppel  in  pais  operates 
upon  existing  rights  only,  yet  where  plain- 
tiff had  been  in  possession  of  land  seven  or 
eight  years,  under  an  agreement  for  it  with 
his  father,  and  while  in  possession  agreed 
with  an  adjoining  owner  as  to  the  bound- 
ary line,  he  has  sufficient  interest  to  estop 
him  from  afterwards  repudiating  the  agree- 
ment when  he  becomes  owner  of  the  land. 
—Jacobs  V.  Moseley.  (Mo.)  135. 

8.  A.,  who  had  made  some  improve- 
ments on  land  belonging  to  a  railroad  com- 
E8ny,relinquished  his  right  to  purchase  and 
is  interest  in  the  improvements,  by  verbal 
contract  to  B.,  promising  B.  not  to  pur- 
chase the  land  from  the  company.  B.  en- 
tered and  built  a  house  on  the  land.  Sub- 
sequently, A.  purchased  the  land  from  the 
company, took  a  deed  therefor,  and  brought 
ejectment  against  B.  for  the  land.  The 
trial  court  held  that  A.  and  those  claiming 
under  him  were  estopped  from  setting  up 
the  title  acquired  from  the  railroad  com- 
pany, as  against  B.,  and  that  they  held  the 
same  subject  to  a  trust  in  B.'s  favor.  Held 
error;  the  evidence  indicating  that  A.  had 
no  preferred  right  of  purchase  or  claim  to 
the  lot  at  the  time  of  the  alleged  relinquish- 
ment and  promise,  which  could  be  trans- 
ferred by  him,  or  acquired  by  B.,  the  title 
being  at  that  time,  with  full  power  of  dis- 
posal, in  the  railroad  company . —McLaln 
V.  Buliner,  (Ark.)  768. 
.  4.  In  the  absence  of  any  fraudulent  in- 
tent or  concealment,  mere  advice  to  buy 
land,  accompanied  with  a  promise  on  the 
part  of  the  speaker  not  to  purchase  it  him- 
self, is  not  sufficient  to  induce  a  prudent 
person  to  rely  upon  it  to  the  extent  of 
erecting  valuable  buildings  upon  the  prop- 
erty, to  which  it  was  known  that  the  ad- 
viser had  no  title.  There  is  no  equitable 
estoppel  in  such  a  case.— Id. 

EVIDENCE. 

See,  also.  Criminal  Practice,  1&-84;  Dam- 
ages,  11;  Deposition;  Elections,  7-10; 
Equity,  10;  Fraudulent  Conv^anees,  5-7; 
Ifegligence,  8-11;  Seduction;  Trespass,  6, 
7;  Tnal,  1,  2;  TrusU,  2;  WiU,  5;  Witness, 

Best  and  secondary  proof,  see,  also.  Elec- 
tions, 7-9;  WiU,  5. 

Burden  of  proof,  see  OontraeU,  6;  Oaming, 
7;  Husband  and  Wife,  10;  JfegHgenee,  16; 
Mailroad  Companies,  \[ 
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Competency  and  relevancy,  see,  also,  Bf^et- 
merU,  4,  5;  Equity,  6.  10;  Fnl&e  Pretenses, 
8;  Fraud,  4;  Frauduleni  Conveyaness,  6; 
Larceny,  8-10.  12;  Negligence,  9-11;  P^-- 
jvr^.  2;  Public  Lands,  6, 6;  EaOroad  Com- 
panies, 18;  Trespass,  7. 

Declarations,  see.  also,  Homicide,  8-11;  58- 
duction,  4;  Kfndor  and  F«/m2m,  4. 

Dying  declarations,  see  Homicide,  12. 

Documents,  see,  also.  Animate;  Public 
Lands,  12. 

Judicial  notice,  foreign  statute,  see,  alBO» 
Appeal,  19. 

Opinion,  see.  also.  Intoxicating  Liquors^  4; 
Larceny,  10. 

Parol,  see.  also.  Carriers,  15. 16:  Elections, 
\0\  Homestead,  8. 

Rebuttal,  see  Fraud,  4. 

Variance,  see.  also.  Criminal  Praeties,  84; 
Indictment  and  InformaUon,  16, 17;  Plead- 
ing, 6, 

Weight  and  sufficiency >  see,  also,  Appeal, 
80-85;  Attachment,  12;  Burglary,^-,  False 
Pretenses,  2;  Homestead,  5;  Homicide,  18- 
15.  40;  Intoxicating  Liquors,  6;  Larceny, 
11;  Nonsuit;  Raitroad.  Companies,  8.  21; 
fiai)«;  6'aZtf,  1;  Specific  Performance,  2,  8; 
2ViM^#.  8;  Fendor  and  Vendee,  8;  IFi^  2. 

Judicial  notice. 

1.  In  Tennessee  the  trial  court  cannot 
take  judicial  notice  of  the  statute  law  of 
another  state.  —  Bagwell  y.  McTighe, 
<Tenn.)  46.* 

Burden  of  proof. 

2.  Where  one  sues  on  a  bond  for  title  to 
land,  the  production  of  the  bond,  and 
proof  of  failure  to  execute  the  deed,  makes 
out  a  prima  facte  case  for  plaintiff,  and 
where  defendant  sets  up  as  a  defense  that 
the  consideration  for  the  bond  was  plain- 
tiff's undertaking  to  secure  the  assignment 
to  defendant  of  a  certain  patent-right,  but 
that  the  assignment  tendered  was  not  valid, 
because  executed  by  an  agent  without  au- 
thority, he'd,  that  the  burden  of  proof,  as 
to  sucn  failure  of  consideration  and  want 
of  authority  of  the  agent,  was  on  defend- 
ant—Turner V.  Lord,  (Mo.)  420. 

Presumption. 

8.  At  the  trial  of  an  action  against  an  ex- 
ecutrix upon  a  promissory  note,  the  court 
admitted  in  evidence  a  judgment  rendered 
against  the  plaintiff  in  favor  of  the  defend- 
ant in  her  representative  capacity,  long 
after  the  note  in  issue  was  ailegea  to  be 
due.  Held,  that  the  fact  that  the  plaintiff, 
if  he  had  had  an  existing  demana  against 
the  defendant  while  her  suit  as  executrix 
against  him  to  recover  debts  alleged  to  be 
due  her  testator  was  pending,  could  have 
pleaded  it  in  offset  in  that  suit,  and  the  fact 
that  he  did  not  do  this,  were  circumstances 
tending  to  show  that  no  such  demand  ex- 
ist od,  and  that  the  court  did  not  err  in  ad- 


mitting evidence  of  the  judgment — Smifli 
V.  Caswell,  (Tex.)  848. 

Best  and  secondary  evidence. 

4.  It  is  error  to  admit  the  testimony  of  a 
witness  as  to  the  contents  of  a  telegram.  In 
the  absence  of  proof  that  the  telegram  has 
been  lost  or  destroyed.— Prather  v.  Wil- 
kins,(Tex.)252. 

5.  Oral  proof  of  the  contents  of  a  written 
document  cannot  be  received  if  the  orig- 
inal document  is  accessible.  The  original 
document  being  in  the  court-room  upon  the 
trial,  it  is  error  to  admit  oral  proof  of  its 
contents.— Huff  v.  State,  (Tex.)  890. 

6.  In  action  by  a  passen/rer  to  recover 
damages  for  being  ejected  from  a  railroad 
train  tor  refusal  to  give  up  his  ticket  when 
demanded,  the  best  evidence  of  his  right  to 
be  on  the  train  is  the  ticket  itself,  and  un- 
til the  non-production  of  the  ticket  is  ex- 
plained parol  evidence  of  what  such  ticket 
entitled  nim  to  cannot  be  admitted. —Mem- 
phis &  C.  R.  Co.  V.  Benson.  (Tenn.)  5. 

7.  To  prove  that  a  witness  for  the  de- 
fense had  heretofore  been  convicted  of  lar- 
ceny before  a  justice  of  the  peace,  parol 
testimony,  and  a  document  which  pur- 
ported to  be  not  an  exemplification  of  the 
docket  entries  of  the  justice,  but  a  report 
of  convictions  in  his  court,  required  to  Tie 
filed  by  law  in  the  clerk's  office,  were  In- 
troduced. HetdetroT,  as  not  being  the  best 
evidence  available  under  the  circum- 
stances.—Scott  V.  State,  (Ark.)  750. 

Parol  to  vary  writing. 

8.  A  want  of  consideration  cannot  be 
shown,  against  the  recital  in  adeed.  for  the 
purpose  of  defeating  the  operative  words 
of  the  deed,  as  for  the  purpose  of  showing 
a  resulting  trust  In  the  grantor. — fiobb  v. 
Bobb,  (Mo.)  511. 

9.  An  execution  creditor  levied  on  the 
homestead.  Held,  in  an  action  between 
him  and  the  lessor,  that  parol  evidence  wa* 
admissible  to  prove  that  the  lessor  stipu- 
lated with  the  lessee,  at  the  time  of  making 
the  lease,  that  he  should  have  the  ri?ht  to 
return  to  the  land  thereafter.  As  the  suit 
was  not  between  the  lessor  and  lessee 
who  were  parties  to  the  written  instru- 
ment, the  rule  prohibiting  parol  etidence 
to  contradict  a  writing  does  not  apply. — 
Gates  V.  Steele,  (Ark.)  c8. 

Hearsay. 

10.  In  an  action  involving  the  title  to  cer- 
tain cattle,  plaintiff  offered  in  evidence  the 
declaration  of  a  person  who  had  charge  of 
the  cattle,  to  the  effect  that  they  belonged 
to  6.,  through  whom  plaintiff  claimed. 
Held,  that  the  evidence  was  strictly  hear- 
say, and  properlv  excluded.— HcClure  ▼. 
Heirs  of  Sheek,  (Tex.)  552. 

11.  In  a  contest  involving  the  identity  of 
the  grantee  in  a  laxMi  certifica^,  issued  by  a 
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T>oard  of  land  commissioners,  where  one  of 
the  claimantB  tefitifles  that  the  certificate 
remained  in  1  possession  until  the  year 
1867.  when  he  sent  it  to  a  land  agent  in 
Anstln,  Texas,  lieid,  that  a  letter  from  the 
land  agent  acknowledging  the  receipt  of 
the  certificate  is  admissible  as  corrobora^ 
live  of  snch  testimony. —Baker  v.  Maloney, 
(Tex.)  469. 

Admi83ion8. 

13.  Admissions  in  derogation  of  title  to 
property,  made  by  a  former  owner,  who 
nas  parted  with  his  interest,  are  not  com- 
petent "evidence  against  third  parties. — 
Wilson  y.  Simpson.  (Tex.)  889. 

18.  In  an  action  between  chattel  mort- 
gagees, each  claiming  a  prior  lien  upon  the 
mortgaged  property,  admissions  of  the 
mortgagor,  made  to  one  of  the  mortgagees, 
are  not  admissible  to  affect  the  rights  of 
the  other,  who  was  not  present  when  such 
admissions  were  made.  —  Overstreet  ▼. 
Manning.  (Tex.)  d4a 

Opinion. 

14.  The  testimony  of  an  administrator 
that  certain  papers  of  his  intestate,  which 
came  into  his  possession,  and  were  after- 
wards destroyed  by  fire,  and  whose  con- 
tents he  could  not  remember,  in  his  opin- 
ion vested  a  good  title  to  land  in  said  in- 
testate, held  inadmissible,  as  a  legal  con- 
clusion based  on  imperfect  recollection.— 
Shifflet  y.  Morelle.  (Tex.)  843. 

16.  The  commissioner  of  the  general 
land-offlce  having  knowleds^e  of  the  man- 
ner in  which  the  records  of  that  office  are 
kept.  TUld  a  competent  witness  to  explain 
what  was  the  understood  official  meaning 
of  certain  entries  in  that  office  relating  to 
a  bounty  certificate,  and  surveys  under  it. 
Shinn  v.  Hicks.  (Tex.)  486. 

Proof  of  handwriting. 

16.  While  expert  testimony  is  competent 
to  prove  the  genuineness  of  a  signature  to 
«  promissory  note,  it  is  not  giving  undue 
prominence  to  such  testimony  for  the  court 
to  instruct  the  jury  that  they  could  look  to 
this  evidence  in  determining  the  issue  be- 
fore them.— Smith  v.  Caswell,  (Tex.)  848. 

17.  Where,  in  an  action  upon  a  promis- 
sory note,  the  signature  to  which  is  de- 
nied, the  plaintiff  has  introduced  certain 
papers,  which  contain  genuine  signatures 
of  the  alleged  maker  of  the  note,  and  has 
called  witnesses  to  prove  that  they  are 
genuine,  it  is  competent  for  an  expert 
called  by  the  defendant  to  testify  as  to 
whether,  in  his  opinion,  the  name  on  the 
note  and  that  to  the  other  instruments 
were  written  bv  the  same  person. — Id. 

18.  In  an  action  upon  a  promissory  note, 
the  signature  to  which  was  denied,  the 
court  instructed  the  Jtiry  that,  "as  no  wit- 
ness has  been  callea  by  the  plaintiff  to 


testify  directly  to  the  execution  of  the 
note,  you  will  turn  your  attention  and  in- 
quiry strictly  to  the  evidence  as  to  whether 
the  signature  to  this  note  has  been  shown 
to  be  genuine  or  not.  "and  also  that**  the 

genuineness  of  a  signature  may  be  shown 
y  the  testimony  of  witnesses,  who.  though 
they  did  not  see  the  person  sign  the  instru- 
ment in  question,  may  quality  themselves 
to  testify  their  opinion  of  its  genuineness  in 
two  ways :  FirH,  by  sh  o wi ng  that  they  have 
seen  the  person  sign  his  name  before,  and 
the  witness  or  witnesses  are  famiKar  with 
his  signature,  and  can  swear  to  the  same 
as  being  genuine,  or  by  experts,"  etc. 
Held,  that  it  was  sufficiently  clear  from  the 
instructions  that  when  t^  court  said  a 
signature  could  be  proved  by  a  witness 
who  swore  to  its  genuineness,  it  was  meant 
that  it  might  be  established  by  his  testi- 
mony as  to  his  opinion  upon  the  question, 
and  that,  by  the  clause  "can  swear  to  the 
same  as  being  genuine. "  the  court  meant 
he  could  swear  to  his  opinion  of  its  gen- 
uineness.—Id. 

19.  In  an  action  upon  a  promissory  note 
a  witness  for  the  defendant  testified  that 
he  showed  the  note  in  question,  together 
with  other  papers,  to  a  certain  expert,  (who 
was  also  a  witness,)  and  that  the  latter 
picked  the  no*e  out  as  a  forgery.  Counsel 
for  the  plaintiff  at  once  objected  to  this 
evidence,  and  it  was  immediately  ruled  out 
by  the  court,  who  instructed  the  jury  that 
they  were  not  to  consider  it.  Held,  that 
the  facts  were  not  sufficient  to  warrant  a 
setting  aside  of  a  verdict  for  the  defend- 
ant, and  the  granting  of  a  new  trial.  Held, 
alio,  that  it  was  not  error  for  the  court  not 
to  instruct  the  jury  in  the  written  charge 
that  they  were  to  disregard  the  statements 
of  the  witness  in  this  connection ;  the  coun- 
sel for  the  plaintiff  not  having  requested 
such  instruction. — Id. 

Documents— Public  records. 

20.  A  certificate  from  the  superintendent 
of  a  poor-house  in  the  form  of  a  private 
letter  that  a  person  has  been  confined 
there  as  an  insane  patient,  does  not  fall 
within  Rev.  St.  Mo.  §  2285.  as  evidence  to 
prove  the  insanity  of  such  person;  such 
document  being  neither  a  record,  nor  ex- 
emplification of  office  books  kept  in  any 
public  office  of  the  United  States,  nor  of  a 
sister  state.— State  v.  Pagels.  (Mo.)  931. 

21.  To  render  certified  copies  of  the  rec- 
ords of  hospitals  for  the  insane  situated  in 
another  state  admissible  in  evidence  in 
Missouri,  it  is  necessary,  under  Rev.  St. 
Mo.  §  2285,  to  show  that  such  institutions 
are  **public  offleee  of  a  sister  state.  "—Id. 

23.  In  Texas,  certified  copies  from  county 
records  of  bonds  for  title  and  powers  of  at- 
torney, relating  to  an  unlocated  right  to 
land,  such  records  being  madet  in  1837. 
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were  offered  in  evidence.  HM  that,  un- 
der the  registration  laws  then  in  force,  be- 
ing the  act  of  December  20, 1886,  §§  85, 87, 
40.  (Pascb.  Dig.  arts.  4978,  4980.)  the  only 
instruments  entitled  to  record  were  those 
affecting  the  title  to  real  estate;  and  that 
such  right  to  land,  before  location,  being 
merely  personal  property,  evidence  of  rec- 
ords affecting  it  was  not  admissible. — 
Shifflet  V.  Morelle.  (Tex.)  848. 

23.  In  such  a  case  it  makes  no  difference 
that  the  certified  copy  and  illegal  record 
were  made  by  the  clerk  who  took  the  ac- 
knowledgment, he  and  all  the  parties  to 
the  instrument  being  deceased;  although, 
had  he  been  living,  he  would  have  been  a 
competent  witness  of  the  contents  of  the 
instrument.— Id. 

Ancient  documents. 

24.  Where  a  Texas  bounty  certificate  is 
shown  to  be  46  years  old,  comes  from  the 
proper  custody,  and  is  free  from  suspicion 
on  account  of  anything  apparent  on  its 
face,  it  is  admissible  as  an  ancient  docu- 
ment, and  the  party  offering  it  need  not 
first  prove  that  certain  words  appearing 
therein,  alleged  by  affidavit  to  have  been 
fraudulently  inserted,  were  in  the  certifi- 
cate when  signed  by  the  secretary  of  war. 
— Shinn  V.  Hicks,  (Tex.)  486.* 

Documents — Books  of  account. 

25.  Plaintiff  sued  for  balance  of  account. 
He  offered  in  evidence  an  account  taken 
from  his  books  as  a  liquor  and  billiard 
saloon  keeper,  before  the  books  were  de- 
stroyed by  fire.  Some  of  the  charges  were, 
"To  bar,  for  billiards  and  drinks;"  some, 
"To  billiards,  games,  and  drinks," — with- 
out further  specification;  others  for  cash, 
one  for  one  Dushel  corn,  and  others  for 
"balance."  He  testified  that  his  books 
were  correctly  kept,  and  two  persons  who 
had  served  him  for  a  short  time  stated  that 
they  made  some  of  the  entries,  and  that 
the  articles  embraced  in  the  entries  made 
by  them  were  delivered  to  defendant.  The 
other  entries  were  in  the  handwriting  of 
plaintiff,  but  there  was  no  evidence  that 
such  entries  were  contemporaneous  with 
the  transactions  to  which  tney  related,  nor 
that  the  articles  entered  by  him  were  ever 
delivered.    EM,  that  the  account  was  im- 

f>roperly  admitted.  (1)  because,  as  to  the 
tems  for  "jB^ames, "  corn,  and  money," 
the  transactions  are  not  a  part  of  the  busi- 
ness of  a  saloon  keeper;  (2)  as  to  the  other 
items,  they  fail  to  show  with  sufilcient  cer- 
tainty what  thing  was  made  the  basis  of 
each  charge;  (8)  the  plaintiff's  testimony 
alone  was  not  sufficient  to  prove  that  his 
books  were  correctly  kept. — Baldridge  v. 
Penland,  (Tex.)  566. 
Belevanoy. 

26.  In  a  suit  by  a  cotton  merchant  at  H. 
against  a  firm  of  buyers  on  a  balance  of 


account,  where  the  defense  was  set  up  that 
plaintiff  had  failed  to  report  the  classifica- 
tion  at  H.  of  the  cotton  consigned  by  de- 
fendants, as  he  had  agreed,  evidence  of 
one  of  the  defendants  that  his  firm  had  had 
dealings  with  other  firms  in  H.  previous  to 
their  dealings  with  plaintiff,  and  that  the 
former  had  always  reported  classifications 
immediately,  or  from  four  to  five  days  after 
classification,  lield  inadmissible. —Watson 
V.  Walker,  (Tex.)  676. 

Rebuttal. 

27.  Where  a  party  shows,  as  a  circum- 
stance tending  to  prove  title  to  cattle  in 
the  person  through  whom  he  claims,  that 
the  property  was  assessed  in  the  name  of 
such  person,  opposing  evidence  is  admissi- 
ble of  a  custom  of  the  country  for  persona 
having  charge  of  cattle,  belonging  toother 
persons,  to  render  the  property  for  assess- 
ment in  their  own  names.  For  this  pur- 
pose it  does  not  become  material  whether 
the  custom  is  lawful  or  otherwise.— Mc- 
Clure  y.  Heirs  of  Sheek,  (Tex.)  662. 

Weight. 

28.  The  report  of  a  surveyor  appointed 
by  the  court  is  entitled  to  no  more  weight, 
£3  evidence,  than  the  testimony  of  a  wit- 
ness who  knows  the  facts.— McAnninch  y. 
Freeman,  (Tex.)  869. 

EXCEPTIONS,  BILIi  OF. 

Sufficiency,  see,  also.  Appeal^  87;  Equitif,  6. 
When  and  how  taken,  see  Appeal,  28. 

Sufficiency. 

1.  A  bill  of  exceptions,  which  assails 
generally  the  entire  charge  of  the  court, 
specifying  no  particular  errors,  is  entitled 
to  no  consideration  at  the  hands  of  the 
appellate  court.— Williams  v.  State,  (Tex.) 

2.  A  skeleton  bill  of  exceptions,  attached 
to  the  evidence,  depositions,  and  exhibits, 
so  arranged  that  the  matter  may  be  easily 
identified;  the  evidence  of  the  witnesses 
sworn,  in  open  court,  written  out  and  be- 
fore the  Judge,  actually  attached  to  the 
skeleton  bill,  is  in  compliance  with  the 
Missouri  practice.— Crawford  y.  Spencer, 
(Mo.)  718. 

EXECUTION. 

Exemptions,  see,  also.  Homestead, 
Form  and  validity,  see  Attachment,  10. 
Sale,  see,  also.  Judgment,  11. 

Exemptions. 

1.  An  action  cannot  be  maintained 
against  an  officer  for  levying  upon  prop- 
erty claimed  as  exempt  under  Const  Ark. 
art.  9,  g  2,  exempting,  in  certain  cases,  f600 
worth  of  personal  property  to  be  selected 
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l)y  the  debtor,  unleBS  the  debtor  first  pro- 
ceeds, in  the  maDner  prescribed  by  Dig. 
Ark.  %  8006,  viz.,  by  filing  a  schedule  of  all 
his  property  in  the  court  from  which  the 
execution  has  issued. specifying  what  prop- 
erty he  claims  as  exempt,  and  asking  for  a 
supersedeas,-— BeiUes  v.  Bond,  (Ark.)  286. 

2.  A  debtor  who  is  a  widower  having  two 
daughters,  both  of  whom  are  married,  and 
one  of  whom,  with  her  husband  and  child, 
board  with  him,  cannot  be  considered  as 
havinj^  a  family,  within  .the  meaning  of 
Gen.  St  Ky.  c.  88,  art.  18,  §  6,  which  ex- 
empts certain  personal  property  of  a  debtor 
who  is  K  bona  fide  housekeeper  with  a  fam- 
ily from  sale  under  execution  or  attach- 
ment—Carter ▼.  Adams,  (Ky.)  86. 

Levy. 

8.  An  execution  defendant  may  waive  a 
levv  upon  property  to  be  sold  thereunder, 
and  an  advertisement  of  the  sale,  and,  in 
such  case,  the  sale  will  pass  title  as  eftect- 
ually  as  if  made  in  the  usual  way.— Greer 
V.  Wintersmith,  (Ky.)  282. 

4.  Where  the  sheriff  has  sold  land  under 
execution,  the  law  presumes  that,  with  the 
execution  in  his  hands,  he  did  his  duty  by 
levying  it  while  it  was  still  in  full  force, 
unless  his  return  shows  that  he  did  not. 
The  silence  of  his  return  upon  that  sublect 
is  not  sufficient  to  rebut  this  presumpuon. 
-Id. 

Liens  —  Priority  —  Bights  of  third 
parties. 

5.  Under  the  Tennessee  statute,  an  exe- 
cution may  not  be  levied  on  a  gro^ng  crop 
"until  the  fifteenth  day  of  November,  after 
such  crop  is  mature.^'  Where,  therefore, 
in  December,  a  levy  was  made  under  an  ex- 
ecution tested  as  of  the  July  preceding, 
held,  that  the  rights  of  one  who  purchased 
the  crop  in  September,  before  its  maturity, 
were  paramount  to  those  of  the  execution 
creditor;  the  effect  of  the  statute  being  to 
postpone  the  lien  of  the  execution.— Ed- 
waras  v.  Thompson,  (Tenn.)  918. 

6.  Under  Mansf .  Dig.  Ark.  §  8018,  pro- 
viding, with  reference  to  partnership 
property  levied  on  upon  an  execution 
against  an  individual  partner,  that  "the 
execution  creditor  shall  have  a  lien  upon 
the  property  levied  on  such  as  is  given  by 
law  to  executions  in  the  hands  of  the  offi- 
cer, "  the  lien  of  such  an  execution  will  not 
attach  until  actual  seizure  of  the  property, 
although  ordinarilv,  under  Arkansas  law, 
(Mansf.  Dig.  §  2991,)  an  execution  is  a  lien 
upon  personal  property  from  the  time  it  is 
delivered  to  the  offlcer.— Harris  y.  Phillips, 
(Ark.)  196. 

Bale. 

7.  Equity  will  not  entertain  a  bill  to  en- 

Join  an  execution  sale  at  the  suit  of  the 
udgment  debtor  who  lived  18  miles  from 
V.48.W.— 62 


the  county-seat,  and  who  was  not  apprised 
of  the  levy  until  it  was  too  late  to  give  the 
five-days  notice  of  filing  his  schedule  and 
claim  of  exemptions  required  by  Mansf. 
Dig.  Ark.  §  8006.  Such  a  claimant  has 
ample  remedy  at  law,  under  section  2988, 
by  petition  to  the  circuit  Judge  setting 
forth  the  circumstances.- Driggs  &  Co.'s 
Bank  v.  Norwood,  (Ark.)  448. 

8.  Defendants  purchased  at  execution 
sale  the  interest  of  L.,  one  of  six  Judgment 
debtors,  in  a  portion  of  the  land  held  by 
them  in  common,  equal  to  one-sixth  of  the 
whole.  Plaintiffs  claimed  through  the 
other  five.  Held,  that  defendants  were  not 
entitled  to  have  the  entire  portion  so  pur- 
chased by  them  allotted  them  as  vendees 
of  L.,  since  this  was  not  a  case  of  sale  by 
L.  of  the  whole  interest,  which  might  create 
certain  equities.  The  defendants  bought 
only  L.'s  interest  in  the  portion  sold.^ 
Planniken  v.  Neal,  (Tex.)  212. 

9.  A  sale  under  special  executions  issued 
upon  special  Judgments  rendered  upon 
special  tax  bills  as  provided  by  section  4  of 
the  Kansas  City  charter,  although  the  exe- 
cutions came  to  the  hands  of  the  sheriff  on 
the  first  day  of  April,  and  were  returnable 
to  the  next  April  term,  which  began  on  the 
second  Monday  in  April,  and  nothing  was 
done  under  them  till  the  twenty-eighth  day 
of  April,  when  the  property  was  adyertised 
for  sale,  held  not  void,  when  the  property 
to  be  sold  for  the  payment  of  the  Judgments 
has  been  seized,  set  apart,  and  designated 
by  the  Judgment  of  the  court. — Karnes  v. 
Alexander,  (Mo.)  518. 

Bherifif's  deed. 

10.  A  purchaser  at  an  execution  sale  not 
only  acquires  by  his  purchase  the  lien  cre- 
ated by  virtue  of  the  execution,  but  an  in- 
choate or  equitable  title  to  the  land,  and 
the  deed  subsequently  made  to  him  by  the 
sheriff  relates  back  to  the  time  of  the  cre- 
ation of  the  lien  by  virtue  of  the  execution, 
and  perfects  his  title  from  that  date. — 
Greer  v.  Wintersmith,  (Ky.)  282. 

11.  In  Missouri,  a  sheriff's  deed  reciting 
that  he  gave  notice  that  certain  property 
would  be  sold  between  the**]awful  hours" 
of  the  day  specified,  and  further  reciting 
that  the  property  was  sold  ''between  the 
hours  of  9  o'clocK  in  the  forenoon  and  6 
o'clock  in  the  afternoon  of  that  day," 
shows  that  the  sale  was  proper  and  valid 
as  to  time  of  day  when  made.— Evans  v. 
Robberson,  (Mo.)  941. 

12.  A  sheriff's  sale  underOen.  St  1866,  p. 
541,  g  44,  is  so  far  presumed  to  be  valid  that 
if  the  deed  should  fail  to  state  that  the  notice 
of  sale  was  put  up  ''at  the  front  door  of 
the  court-house,"  nothing  appearing  to 
negative  the  presumption,  it  is  presumed 
that  this  was  done  according  to  law;  and 
under  the  same  section,  should  it  even  ap- 
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pear  that  this  ministerial  act  wad  omitted, 
such  omission  could  not  affect  the  title  of 
an  innocent  purchaser,  without  notice,  in 
a  collateral  proceeding. — Id. 

18.  Land  was  levied  on  under  execution, 
and  sold  in  1863.  but  a  deed  was  not  made 
to  the  purchaser  until  1877.  In  the  mean 
time  the  land  had  been  levied  on  again  and 
sold  under  another  execution,  and  a  deed 
made  to  the  purchaser  in  1872.  HM,  that 
the  purchaser  at  the  sale  in  1863  is  entitled 
to  hold  the  land  as  against  the  purchaser 
at  the  sale  in  1872.  although  the  latter  ob- 
tained his  deed  first.— Greer  v.  Winter- 
smith,  (Ky.)  232. 

14  In  1858.  Hensley  and  wife  owned  10 
acres  of  land  in  jointure.  He,  without  the 
knowledge  of  his  wife,  sold  the  land  to 
Starnes,  and  gave  a  bond  to  convey  upon 
payment  of  tlie  balance  of  the  purchase 
money,  which  was  subsequently  paid,  but 
the  deed  provided  for  was  never  executed. 
The  wife,  although  at  first  expressing  her 
dissatisfaction,  accepted  the  purchase 
monev.  Starnes  died  in  1866,  and  in  1868 
bis  administrator  sold  the  land  to  plaintiff 
for  payment  of  debts  of  the  estate.  In 
1860  the  land  was  sold  by  the  sheriff  under 
execution  against  Starnes,  and  bought  In 
by  Fisher.  In  1867,  Uensley  and  wife 
"ointly  conveyed  the  land  bv  deed  to 
Wisher's  heirs.  The  evidence  snowed  that 
Fisher  bought  the  land  at  the  sheriff's  sale 
to  befriend  Starnes;  that  the  sum  paid  by 
him  at  the  sale  was  never  refunded  by 
Starnes;  that  Fisher  never  received  a  sher- 
riff's  deed;  and  that  the  deed  from  Hensley 
and  wife  to  the  heirs  of  Fisher  was  not 
given  for  any  new  consideration,  but  on 
the  mutual  understanding  that  they  had 
already  acquired  the  interest  of  Starnes 
through  the  sheriff's  sale.  The  deed  last 
mentioned  was  on  record  at  the  time  plain- 
tiff purchased  at  the  administrator's  sale, 
and  he  also  had  actual  notice  of  it.  Held, 
that  the  Fishers  had  a  right  to  and  did  ac- 
quire bv  the  deed  all  the  title  of  Hensley 
and  wife,  and  that  the  plaintiff  took  noth- 
ing under  the  sale.— Atchison  v.  Henry, 
(Mo.)  497. 

SXECT7T0BS  AND  ADMIN- 
ISTBATOBS. 

8ee,  also.  Insolvency;  WiU, 

Actions  by  and  against,  see  Judgment,  6; 
Negligence,  19,  20. 

Assets,  see  Husband  and  Wife,  11. 

Insolvent  estates,  see  Insolvency, 

Sales  by  order  of  courU,  see,  also,  Judg- 
ment, 9. 

Bond. 

1.  Rev.  St.  Tex.  art.  1889,  requiring  the 
hoixd  of  an  administrator  to  be  double  the 


estimated  value  of  the  estate,  means  donbl9 
the  value  estimated  by  the  court,  and  it 
will  be  presumed,  from  the  order  of  the 
court  fixing  the  penalty  of  a  bond,  that  it 
estimated  the  estate  at  half  that  amount. 
Ullman  v.  Verne,  (Tex.)  548. 

Temporary  adminiBtrator. 

2.  Under  Texas  probate  law,  a  temporary- 
administrator  has  only  such  powers  as  are 
expresslv  granted  him  by  the  countyjudge 
at  the  date  of  his  appointment.— Doll  v. 
Drake,  (Tex.)  864. 

Administrator  de  bonis  non. 

8.  Under  article  1959,  Bev.  St.  Tex.» 
which  provides  that "  when  the  administra- 
tor of  tne  estate  not  administered  has  been, 
or  shall  be  hereafter,  appointed,  he  shall 
succeed  to  all  rights,**  etc.,  it  is  sufficient, 
in  an  application  for  letters  as  administra- 
tor de  bonis  non,  merely  to  represent  to  the 
court  that  the  estate  is  not  tully  adminis- 
tered, and  the  necessity  for  administration 
need  not  appear  therein. — ^Ullman  v.  Vernep 
(Tex.)  548. 

4.  The  omission  in  the  oath  by  an  admin- 
istrator de  b<misnon  of  the  statutory  words, 
"died  without  leaving  any  lawful  will, "  is 
unimportant;  the  question  of  a  will  being 
presumed  to  be  set  at  rest  by  the  oath  of 
the  former  administrator.— Id. 

Action  by. 

5.  An  administrator  de  bonis  non  has 
power  to  bring  an  action  to  recover  the 
proceeds  of  a  note  which  has  been  fraud- 
ulently disposed  of  by  the  first  administra- 
tor; following  Todd  ▼.  Willis.  1  8.  W.  8(J8. 
-Id. 

6.  In  an  action  by  an  administrator  de 
bonis  non  against  appellants  to  recover  the 
proceeds  of  a  note  belonging  to  the  estate, 
which  had  been  fraudulently  transferred 
to  them  by  a  former  administrator,  in  sat- 
isfaction of  his  personal  debt,  held,  that 
the  defendants  were  liable,  and  that, 
though  the  bondsmen  of  the  former  ad- 
ministrator, and  the  makers  of  the  note, 
who  had  paid  it  to  the  wrong  party,  might 
also  be  liable,  they  were  not  neceaaaiy 
parties,  the  action  being  in  tort  for  the 
wrongful  conversion  of  property. — Id. 

7.  In  such  a  case  the  claim  by  the  de- 
fendant that  there  should  have  been  de- 
ducted from  the  Judgment  the  share  of  the 
former  administrator,  as  an  heir  of  the  de- 
ceased, can  only  be  sustained  upon  plead- 
ing and  proof  that  there  would  have  been 
a  surplus  of  the  estate  after  payment  of 
the  debts.— Id. 

Power  of  oompromise. 

8.  Mansf.  Dig.  Ark.  §  74,  authorizing  aa 
administrator  to  compound  debts  due  the 
estate  in  certain  cases,  on  obtaining  leave 
of  the  probate  court,  did  not  abrogate  the 
administrator's  common-law  power  to  com- 
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ponnd  debts,  but  merely  relieved  him  of 
the  peril  of  being  charged  with  the  amount 
released  if  the  estate  was  prejudiced 
through  his  negligence  or  bad  faith,  and 
of  the  burden  of  proving  that  he  acted  ju- 
diciously.—Wilkes  V.  Black,  (Ark.)  766. 

9.  An  acceptance  by  an  administrator  of  a 
«um  of  money  less  than  the  debt  due  the 
estate  from  a  third  person,  under  an  agree- 
ment to  discharge  the  debtor,  is  a  valid 
settlement  by  way  of  compromise  of  the 
debt.— Id. 

Allowance  of  claims. 

10.  The  provision  of  Gen.  St.  Ky.  c.  89, 
firt.  2.  §§  85,  89,  that  no  demand  against  a 
decedent's  estate  shall  be  allowed  or  paid 
by  the  personal  representative,  unless  ft  be 
verifiea,  does  not  preclude,  in  a  suit  to 
open  an  executor's  account,  the  allowance 
of  an  unverified  demand  allowed  on  the 
original  settlement  13  years  before;  the 
executor  and  the  testator  having  been  part- 
ners, and  the  executor  cognizant  or  the 
debt  of  the  partnership,  and  having  paid, 
in  good  faith,  not  only  deceased's  snare, 
but  his  own;  especially  when  the  execu- 
tor's deposition,  stating  the  fact,  is  of  rec- 
ord in  tne  suit  to  open  the  account;  such 
deposition  being  more  satisfactory  than  an 
ex  parte  affidavit  and  properly  operating, 
nunc  pro  tunc,  as  such  affiaavit.  Nor  does 
the  rule  apply,  that  a  surviving  partner 
-oannot.  by  settling  a  claim  against  the  part- 
nership, bind  the  estate  of  the  deceased 
partner.— Terrell  V.  Rowland,  (Ky.)826. 

-Settlement  and  accountings. 

11.  In  a  suit  in  equity  to  set  aside  a  pro- 
bate sale  of  land  and  'subsequent  convey- 
ance to  the  administrator,  no  allowance 
•can  be  made  for  expenditures  made  by 
the  administrator  as  guardian  of  the  plain- 
tiffs, while  his  wards,  for  their  nurture 
and  education,  as  that  is  a  matter  exclu- 
sively within  the  jurisdiction  of  the  pro- 
Date  court  and  does  not  affect  the  merits 
of  the  controversy  in  the  equity  court. — 
Nichols  V.  Shearon,  (Ark.)  167. 

12.  An  executor  cannot  properly  make  a 
final  settlement  of  his  accounts  with  the 
probate  court  while  litigation  is  still  pend- 
ing against  the  estate;  and,  where  he 
makes  such  a  settlement  for  the  purpose  of 
thwarting  the  recovery  of  a  judgment 
against  the  estate  in  a  suit  then  pending, 
the  settlement  is  in  fraud  of  the  court,  and 
the  pending  suit  may  proceed  and  Judg- 
ment be  rendered  against  him  not  with- 
standing  the  settlement.— Smiley  y.  Smil- 
ey'b  Ex  V  (Mo.)  448. 

Interest. 

18.  Where  there  is  a  contest  over  the  vnll, 
the  executor  should  not  be  charged  inter- 
est on  moneys  retained  by  him  to  meet  the 


expenses  of  the  contest,  when  the  amount 
so  retained  is  reasonable  and  proper.— 
Booker  v.  Armstrong,  (Mo.)  727. 

14.  When,  by  excluding  from  the  exec- 
utor's credits  those  unwarranted,  it  ap- 
pears that  there  was  no  necessity  for  the 
executor's  advancing  money  to  the  estate, 
he  will  not  be  allowed  interest  on  the 
amount  so  advanced.— -Id. 

Compensation. 

15.  An  executor  who  has  been  allowed 
the  regular  commissions,  and  a  fair  com^ 
pensation  for  leasing  property  of  the  es- 
tate and  similar  work,  is  not  entitled  to  a 
per  diem  for  general  services.— Id. 

16.  A  partner  is  not,  in  the  absence  of 
an  agreement,  entitled  to  compensation 
for  wmding  up  the  business  of  the  firm 
after  its  dissolution;  and,  if  he  is  executor 
of  the  estate  of  his  deceased  copartner,  he 
cannot  make  such  compensation  a  charge 
against  the  estate.— Terrell  v.  Bowland, 
(Ky.)  825. 

Falsifloation. 

17.  Where,  in  a  proceeding  to  surcharge 
and  falsify  an  executor's  account  once  set- 
tled, the  averments  of  the  pleadings  are' so 
general  as  to  be  open  to  objection,  if  no 
objection  is  made,  and  the  parties  go  to 
trial,  the  appellate  court  will  consider  the 
accountant's  right  to  certain  credits  relied 
on  by  him  as  made  out  by  the  pleadings. — 
Id. 

Liabilities  and  misconduct. 

18.  An  administrator  has  norieht  to  pay 
debts  which  his  decedent  owed  to  wards 
for  whom  he  had  been  guardian  in  his  life- 
time, without  such  oebts  being  proved 
against  the  estate  like  other  claims.— Nich- 
ols V.  Shearon,  (Ark.)  167. 

19.  Where  it  appears  that  the  creditor 
of  an  estate  had  been  dead  for  two  years  at 
the  time  the  administrator  alleged  in  his 
account  that  he  paid  his  claim;  that  the 
claim  had  not  been  assigned;  that  the 
claimant  had  not  been  through  bank- 
ruptcy ;  and  that  no  letters  had,  prior  to  the 
alleged  date  of  payment,  been  taken  out  on 
his  estate, — the  administrator,  and  the 
surety  on  his  bond,  are  liable  to  the  per- 
son^ representatives  of  the  claimant  for 
the  full  amount,  with  Interest,  although 
the  administrator  had  been  allowed  credit 
for  the  claim  in  the  final  settlement  of  the 
estate.— Williamson  v.  Whittington,  (Ark.) 
449. 

20.  Among  the  assets  which  came  to  the 
hands  of  B.,  executor  of  G.,  was  a  note 
secured  by  deed  of  trust.  B.  qualified  in 
1867,  and  at  that  date,  and  for  5  years 
thereafter,  the  land  conveyed  by  the  deed 
of  trust  was  worth  the  full  amount  of  the 
note,  but  it  then  depreciated  60  per  cent 
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B.  paid  taxes  on  the  land  for  several  years, 
but  took  no  steps  to  foreclose,  and  suffered 
the  note  to  he  barred  by  limitation.  The 
maker  of  the  note  was  insolvent  during  the 
whole  period,  and  the  land  was  unoccu- 
pied. Hetd,  in  an  accounting  between  the 
administrator  of  B.  and  the  administrator 
de  bonis  non,  etc.,  of  O.,  that  B.  was  negli- 
gent in  failing  to  foreclose,  and  that  his  es- 
tate should  account  to  the  estate  of  G.  for 
the  loss  that  it  had  sustained  by  reason  of 
the  depreciation  of  the  land;  that  he  should 
not  be  allowed  credit  for  the  taxes  paid  on 
the  land,  because,  if  he  had  done  his  duty, 
and  foreclosed  the  mortgage,  it  would  not 
have  been  necessary  to  pay  the  taxes,  and 
that  his  estate  could  not  be  held  account- 
able for  the  whole  of  the  note  by  reason  of 
the  fact  that  his  delay  had  not,  under  the 
law  of  Missouri,  barred  the  right  to  sell 
under  the  deed  of  trust.— Booker  ▼.  Arm- 
strong, (Mo.)  727. 

Bales  under  order  of  oonrt. 

21.  In  an  action  of  trespass  to  tnr  title, 
when  plaintiff  claims  through  an  adminis- 
trator's sale,  an  answer  that  alleges  that 
the  court  had  no  power  to  order  such  sale, 
but  states  no  fact  showing  the  want  of 
power  or  jurisdiction,  is  insuflacient— Capt 
V.  Stubbs,  (Tex.)  467. 

22.  Inadequacy  of  price  will  not  render 
an  administrator's  sale  in  Texas  void,  but 
only  voidable,  and  it  will  remain  good  as  to 
all  parties  until  set  aside,  at  the  instance  of 
some  one  or  more  of  the  heirs  or  creditors, 
in  a  direct  proceeding  instituted  for  that 
purpose. — Id.* 

23.  There  was  no  formal  entry  of  ap- 
proval by  the  probate  court,  but  the  deed 
acknowledged  before  the  probate  court 
contained  a  recital  of  approval.  The  ad- 
ministrator in  his  settlement  charged  him- 
self with  the  purchase  money,  and  the 
judge's  minutes  contained  this  entry:  "Re- 
port of  sale  of  real  estate  of  W.  C.  ap- 
proved. Deed  ordered,  and  deed  acknowl- 
edged. "  Meld,  that  it  was  sufficient  if  the 
approval  could  be  thus  gathered  from  the 
record.— Camden  v.  Plain,  (Mo.)  86. 

24.  A  homestead  is  exempt  from  sale  for 
the  payment  of  debts  of  a  deceased  person 
during  the  minority  of  his  children;  and 
when  an  administrator,  with  full  knowl- 
edge of  its  character,  procures  a  sale  of 
such  property  by  the  probate  court,  buvs 
the  land  irom  tne  purchaser  at  such  safe, 
and  makes  valuable  improvements  on  it,  a 
court  of  equity  ma^r,  after  the  majority  of 
the  children,  set  aside  such  sale  and  con- 
veyance as  void,  subrogate  the  administra- 
tor to  the  rights  of  creditors  whose  claims 
he  has  paid,  charge  him  with  the  rents  and 
profits  of  the  land  from  the  time  of  sale, 
and  allow  him  for  the  value  of  his  improve- 
ments.—Nichols  V.  Shearon,  (Ark.)  167. 


Sales  under  order  of  court  —  Pre* 
sumptions. 

25.  In  Missouri,  an  administrator's  deed 
properly  executed  and  acknowledged, 
which  contains  the  recitals  required  bv 
law.  is  evidence  of  the  facts  therein  stated. 
—Camden  v.  Plain,  (Mo.)  86. 

26.  The  purchaser  at  the  sale  having 
given  his  note,  which  the  administrator  re- 
turned on  his  inventory,  and  which  was 
afterwards  paid,  after  the  lapse  of  25  years, 
the  records  being  destroyed,  it  will  be  pre- 
sumed that  the  court  and  its  officers  did 
their  duty.— White  v.  Jones,  (Tex.)  161. 

27.  An  administrator's  sale  of  land,  in 
Texas,  will  not  be  held  void  on  the  ground 
that  the  order  of  confirmation  does  not 
show  that  proof  was  heard  upon  the  ques- 
tion of  the  sufficiency  of  the  price  for 
which  the  land  sold  when  the  order  wa» 
made,  as  the  statute  does  not  require  that 
the  minutes  of  the  court  shall  show  affirma- 
tively that  this  was  done,  and  it  is  to  be 
presumed  that  the  court  did  its  duty  in 
that  respect— Capt  v.  Stubbs.  (Tex.)  467. 

28.  In  Missouri,  the  proceedings  of  pro- 
bate courts  in  matters  within  their  Ju- 
risdiction will  be  presumed  to  be  regular, 
and  cannot  be  collaterally  attacked;  and, 
where  the  files  and  papers  belonging  to  an 
estate  have  been  lost,  it  will  be  presumed 
that  the  appointment  of  an  administrator 
d€  bonis  nan,  the  order  of  sale  of  real  es- 
tate, and  everything  connected  therewith, 
were  regularly  made  and  in  proper  form. — 
Rowden  v.  Brown,  (Mo.)  129. 

29.  Though  the  recitals  in  an  adminis- 
trator's deed  are  not  ordinarily  sufficient 
to  show  an  order  for  the  sale  of  the  land  of 
the  estate;  yet  in  a  case  where  the  records 
of  the  probate  court  and  the  papers  in  the 
proceedings  were  destroyed,  the  adminis- 
trator was  dead,  and  25  years  had  elapsed 
since  the  sale,  it  will  be  presumed  that  the 
orders  were  made  as  the  deed  sot  forth, 
from  the  failure  of  the  heirs  to  set  up  their 
claim  against  the  deed  for  so  long  a  time. 
—White  V.  Jones,  (Tex.)  161. 

Foreign  administration. 

80.  A  personal  representative,  invested, 
by  the  provisions  of  his  testator's  will, 
with  title  to  land  in  Eentncky,  may  main- 
tain ejectment  to  recover  such  lands,  al- 
though he  may  have  been  appointed  in 
another  state;  it  appearing  m  evidence 
that  the  will  of  the  testator  was  admitted 
to  probate  in  that  state  in  the  county  of 
his  residence,  and  there  proved  so  as  to 
pass  the  title  to  land  in  accordance  with 
the  laws  of  Kentucky.— <3hapman  v.  Head- 
ley's  Ex's.  (Ky.)  189. 

Factors  and  Brokers. 
Option  deals,  see  Oaminif,  d-9. 
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FALSE  IMFBIBONMENT. 

Snstmotioxuu 

Where,  In  an  action  against  a  city  mar- 
•ehal  for  f tUse  imprisonment,  it  was  proved 
for  the  defense  that  the  marshal  arrested 
•one  B.,  who  was  drunk;  that  his  compan- 
ion, C,  attempted  to  release  him,  and,  on 
"defendant's  refusal  of  his  bail,  attempted 
force,  and  was  locked  up,— a  charge  asked 
that  if  B.  was  drunk,  and  disturbing  the 
peace,  it  was  defendant's  duty  to  lock  him 
up  without  warrant,  and  that  C.  had  no 
Tight  to  compel  his  release  on  bail  while 
•so  drunk;  and  that  if,  while  B.  was  beinf 
conveyed  to  the  calaboose,  O.  attempted 
to  release  him  by  force,  then  defendant 
had  a  right  to  arrest  and  imprison  C,  held 
improperly  refused.  —  Moseley  y.  State, 
(Tex.)  907. 

FALSE  FBETENSES. 

What  constitutes,  see,  also,  Larcenp,  2. 

Wliat  oonstitateB  the  orime. 

1.  In  order  to  sustain  a  prosecution  for 
'theft  when  the  taking  was  originally  law 
ful,  (Pen.  Code  Tex.  art.  727,)  the  proof 
must  show  either  that  the  taker  obtained 
the  lawful  possession  of  the  property  by 
•«ome  false  pretext,  which  induced  or  de- 
ceived the  owner  to  surrender  the  posses- 
«ion  of  the  property  to  him,  or  that,  at  the 
time  he  obtained  the  possession  of  the 

property  with  the  consent  of  the  owner,  he 
ntended  to  deprive  the  owner  of  the  value 
of  the  same,  and  to  appropriate  it  to  his 
own  use.— Porter  v.  State,  (Tex.)  889. 

2.  Evidence  showing  that  defendant  in- 
duced the  prosecuting  witness  to  enter  a 

.^ambling-room  with  him,  and  to  lend  him 
money  to  play  with,  on  his  promise  and 
that  of  the  other  players  that  the  money 
•should  be  retumea  to  him  at  the  close  of 
the  ^me,  and,  the  game  being  finished, 
the  lights  were  put  out,  and  defendant  re- 
fused to  return  the  money,  held  sufficient 
to  sustain  a  conviction  of  theft,  under  Pen. 
€ode  Tex.  art.  727,  relating  to  the  ob- 
taining of  property  by  false  pretenses.— Id. 

Svidenoe — ^Intent. 

8.  In  a  trial  for  swindling  on  a  train, 
^ where  it  was  shown  that  defendant's  col- 
leagues had  got  off,  after  the  commission 
•of  the  crime,  but  defendant  remained  with 
'their  victim,  the  evidence  of  one  of  such 
'<!ollea^ues,  who  had  just  testified,  without 
*  objection,  as  to  the  gang's  operations  for 
10  days  previous  to  and  up  to  the  day  of 
-crime,  describing  their  procedure  in  their 

f  trior  operations,  is  admissible  to  prove  de- 
endant's  intent  in  so  remaining. — State  v. 
£eaucleij;^,^(lfe.)  66  '• 


ir 


Instmotioxui. 

4.  An  instruction  under  Pen.  Code  Tex. 
art  729,  relating  to  false  pretenses,  in  sub- 
stance that  if  defendant,  with  three  others, 
conspired  to  fraudulently  obtain  money 
belonging  to  the  prosecuting  witness,  and 
in  pursuance  of  such  conspiracv  they  ob- 
tained such  money  for  an  alleged  tem- 
porary use.  and  that  he,  relying  on  such 
representations,  delivered  it  to  them,  and 
that  thev  appropriated  it  without  his  con- 
sent ana  refused  to  return  it  as  agreed,  de- 
fendant was  guilty  of  the  crime  of  theft, 
held  correct--Porter  v.  State.  (Tex.)  889. 

5.  In  a  trial  for  swindling,  an  instruction 
asked,  that  the  jury  disregard  all  evidence 
tending  to  prove  a  conspiracy  between  the 
parties  to  swindle  the  public  generally  or 
any  individual,  held  properly  refused.— 
State  V.  Beaucleigh,  (Mo.)  666. 

Panlshment. 

6.  An  indictment  for  swindling  being 
strictly  drawn  under  Rev.  St.  Mo.  1879,  g 
1561,  and  the  proof  fully  supporting  the 
same,  held,  that  an  instruction  to  the  jury 
to  assess  a  punishment  under  said  section, 
excluding  from  their  consideration  sec- 
tions 1568. 1564,  relating  to  similar  offenses, 
but  prescribing  different  penallles,  was  cor- 
rect.—Id. 

7.  In  a  trial  for  swindling,  an  instruction 
asked,  that,  if  the  jury  found  the  offense 
charged  was  committed  on  a  railroad  train, 
they  should  assess  the  punishment  as  for 
a  misdemeanor  under  Rev.  St  Mo.  1879,  § 
1S64,  relating  to  confidence  games  on 
trains,  the  indictment  being  drawn,  and 
the  proof  warranting  a  conviction  of  fel- 
ony, under  section  1661,  held  properly  re- 
fused.—Id. 

8.  Gen.  St.  Ey.  c.  29,  art  18,  S  2,  pro- 
vided: ''If  any  person,  by  anv  false  pre- 
tense, statement,  or  token,  with  intention 
to  commit  a  fraud,  obtain  from  another 
money,  property,  or  other  ^ing  which  may 
be  the  subject  of  larceny,  or  if  he  obtains, 
by  any  false  pretense,  statement,  ortoken, 
with  like  intention,  the  signature  of  an- 
other to  a  writing,  the  false  'making 
whereof  would  be  forgery,  he  shall  be  con- 
fined in  the  penltentiaiy  not  less  than  one 
nor  more  than  five  years. "  Under  section 
1,  art.  1,  c.  29,  all  offenses  are  either  felo- 
nies or  misdemeanors;  felonies  being  of- 
fenses punishable  with  death,  or  imprison- 
ment in  the  penitentiary.  Under  section 
1.  art.  11,  c.  29,  the  larceny  of  goods  and 
chattels  of  the  value  of  ten  dollars  or  more 
constituted  grand  larceny,  punishable  as  a 
felony;  but,  if  worth  less  man  ten  dollars, 
petit  larceny,  punishable  as  a  misde- 
meanor. Appellant  was  indicted,  under 
the  statute  above  cited,  for  obtaining  eight 
dollars  by  false  pretenses,  and.  pleading 
guilty,  was  sentenced  to  one  year  in  the 
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penitentiary.  Beld,  sustaining  the  convio 
tion,  that  the  word  ''larceny/*  as  used  in 
the  statute,  did  not  necessarily  mean  grand 
larceny,  and  that  the  legislature  did  not  in- 
tend that  said  word  should  be  so  restricted. 
—Jackson  y.  Commonwealth,  (Ky.)  685. 

Terry. 

Ezclusiye  priyilege,  see  Bridges,  1,  2. 

FOBQEBY. 

Indictment. 

1.  An  indictment  of  a  defendant  under 
Key.  St.  Mo.  §  1888.  for  hayine  in  his  pos- 
session a  forged  check  knowing  it  to  be 
forged,  with  Intent  to  pass  it  as  true  and 

?:enuine,  that  describes  the  instrument  as 
ollows: 

"No.  56.094     Union  National  Bank, 
"New  Orleans,  February  23, 1884. 
**The  NaHonal  Park  Bank,  New  York: 
Pay  to  the  order  of  George  Vincent,  sixty- 
five  hundred  dollars,  (|6.500.) 

"S.  Chalaron.  Cashier." 
—Is  sufficient,  as  such  an  instrument  is  in 
effect  a  check,  although  purporting  to  be 
drawn  by  one  bank  upon  another.-— State 
y.  Vincent,  (Mo.)  480. 

2.  An  indictment  under  Bey.  St.  Mo.  g 
1888,  charging  defendant  with  having  in 
his  possession  a  forged  check  with  intent 
to  pass  it  as  true  and  genuine,  knowing  it 
to  be  false,  need  not  allege  that  he  in- 
dorsed the  check,  which  is  described  as 
payable  to  his  order.— Id. 

FBATTD. 

See,  also,  Assignment  for  Benefit  of  Cred- 
iiors,  9, 10;  Carriers,  14^16;  Executors  and 
Administrators,  12;  Fraudulent  Convey- 
ances; Garnishment,  8;  Guardian  and 
Ward,  6;  Pardon,  8;  Bape:  Bobbery,  4: 
Bale,  9,  5;  W%U;2. 

FidndiHry  and  oonfldential  relations. 

1.  Icr  ^n  action  to  set  aside  a  deed  for 
fraud,  ^idence  showed  that  the  plaintiff's 
father  had  purchased  the  land  at  a  tax  sale, 
and  had  disposed  of  the  entire  tract  by 
will.  The  defendant  represented  to  plain- 
tiff that  the  land  had  been  bought  by  his 
father  in  trust  for  himself  and  four  others, 
of  whom  defendant  was  one,  and  that 
plaintiff  was  only  entitled  to  one-fifth  in- 
terest in  the  land.  He  procured  the  deed 
to  the  land  within  a  few  days  after  the 
plaintiff  came  of  age,  for  a  consideration 
of  $400,  the  lands  being  worth  |2.000  or 
12.500.  It  appeared  that  neither  the  de- 
fendant nor  any  of  the  other  alleged  bene- 
ficiaries had  attempted  to  prove  the  trust 
during  the  father's  lifetime,  and  had,  after 
his  death,  acquiesced  in  his  title.    The  de- 


fendant was  plaintiff's   ancle,   and  b'a^ 
stood  in  loco  parentis  to  the  plaintiff  for* 
many  years.    Ileld  that,  in  view  of  the  re- 
lationship of  the  parties,  the  deed  should*- 
be  set  aside.— Clutter  y.  Clutter,  (Ky.)  182.«'^ 

2.  A  son-in-law  obtained  from  his  moth- 
er-in-law a  conveyance  to  a  trustee  of  all' 
her  property  in  consideration  of  cenaiir> 
life  annuities;  said  property  at  her  death 
to  be  turned  over  to  him,  and,  in  case  of 
his  death  in  the  mean  time,  giving  him  an> 
unconditional  power  of  appointment  by 
will.    It  appears  that  such  property  was- 
represented  to  her  by  her  son-in-law  a» 
worth  150,000,  when  it  was  in  fact  worth 
more  than  double  that  sum;  that  said  son- 
in-law  had  exclusive  management  and  con- 
trol of  the  entire  estate  from  the  time  of 
his  marriage  into  the  family  to  the  date  of 
the  deed;  that  grantor  had  implicit  confi- 
dence in  him;  that  though  the  deed  stated 
that  a  settlement  and  accounting  had  beea 
made  to  grantor,  such  in  fact  had  not  been 
made;  and  that  the  deed  operated  to  disin- 
herit a  son  of  the  grantor.    Held,  the  deed, 
should  be  set  aside  as  made  upon  a  grossly 
inadequate  consideration,  ana  ^s  obtained 
by  the  undue  influence  and  fraud  of  ih^- 
beneficiary.  —  McHarry  y.  Irvin's  £x'rs, 
(Ky.)800.* 

8.  Such  a  conveyance  is  a  deed  of  bargain- 
and  sale,  and  is  not  such  a  family  settle- 
ment, nor  is  the  relationship  of  the  parties 
such,  as  to  overcome  the  presumption  of 
undue  influence  arising  from  the  agency  of 
the  beneficiary.— Id. 

Bvidenoe. 

4.  In  an  action  to  set  aside  a  conveyance 
for  fraud  and  undue  influence,  where  tea- 
timony  has  been  given  tending  to  shovr 
that  a  deed  was  executed  by  the  grantor 
willingly,  and  with  full  knowledge  of  its 
contents,  the  testimony  of  the  grantor  that 
she  was  ignorant  of  its  contents,  but  signed 
it  at  the  instance  of  her  son-in-law,  the 
beneficiary  thereunder,  because  she  had 
perfect  confidence  in  him,  is  competent.. 
-Id. 


PaAUDS,  STATUTE  OP. 

Parol  settling  boundary,  see  Boundaries,  S:. 

Sufflcienoy  of  memorandum. 

1.  Letters  from  a  yendor  to  his  agent 
may  constitute  the  "memorandum  or  note^ 
of  agreement  to  convey  land  which  the 
statute  of  frauds  requires,  and  if.  from  such 
letters,  the  terms  and  proposal  of  sale,  the 
description  of  the  property,  and  the  affirm- 
ance of  a  sale  made  by  the  agent  can  be- 
gathered,  the  vendee  may  compel  specific 
performance  on  the  strength  of  his  oral 
acceptance  of  the  terms  onered.— i^ee  y* 
Cherry,  (Tenn.)  885.* 


INDEX* 


983 


Part  pdrformanoa 

2.  A  parol  contract  by  an  attorney  to  re- 
move a  cloud  from  the  title  to  lands,  and 
receive,  ^hen  the  title  is  cleared,  one-half 
of  the  land  as  his  compensation,  is  within 
the  Texas  statute  of  frauds;  and  a  convey- 
ance of  the  land  in  pursuance  thereof  can- 
not be  enforced,  though  a  recovery  of 
the  value  of  such  services.and  of  the  money 
expended  by  the  attorney  In  the  suit  to 
clear  the  title,  may  be  had.— Sprague  v. 
Haines,  (Tex.)  871.* 

8.  A  man  and  his  wife  agreed  to  adopt 
a  child,  and  leave  her  their  property  at 
their  death.  They  died  without  formally 
adopting  her.  In  an  action  against  the 
heirs  for  specific  performance,  held  that, 
although  such  an  agreement  was  not  to  be 
performed  within  a  vear,  and  was  not  in 
writing,  the  statute  of  frauds  is  no  defense 
to  an  action  upon  it;  it  appearing  that  it 
liad  been  partly  performed  during  the  life- 
time of  the  parties  by  the  child  living  with 
the  man  and  wife,  obeying  them  as  par- 
ents, and  paying  them  ner  wases,  and  by 
their  supporting  the  child. — Bharkey  v. 
McDermott.  (Mo.)  107. 
Pleading— Presumption. 

4.  In  an  action  upon  a  contract  or^agree- 
ment.  in  which  it  is  not  alleged  whether 
the  contract  or  agreement  was  m  writing,  it 
is  presumed  to  have  been  in  writing. — Id. 


PRAUDXJIiENT  CONVEY- 
ANCES. 

See,  also,  Amgnment  far  Benefit  of  Ored- 
i^yrs,  11, 12;  Deed.  3;  Fraud. 

What  amounts  to. 

1.  The  fact  that  a  creditor  may  have 
threatened  to  attach  a  firm's  property  in 
order  to  force  an  assignment,  aoes  not  in- 
validate such  assignment  to  him  of  assets 
to  pay  his  claim.— Johnson  v.  Robinson, 
(Tex.)  625. 

2.  Where  a  transfer  of  property  is  made 
for  a  valuable  consideration,  it  will  not  be 
presumed  to  be  fraudulent  as  to  creditors, 
irom  the  mere  fact  that  the  grantor  was  in- 
debted to  another  person  at  the  time. — 
Willis  V.  Whitsitt,  (Tex.)  258. 

8.  If  a  creditor,  with  the  knowledge  of 
his  debtor's  insolvency,  takes  the  latter's 
stock  in  trade  in  satisfaction  of  his  debt, 
and  pays  a  sum  of  money  in  addition,  the 
transaction  will  be  fraudulent  and  void  as 
to  other  creditors,  in  case  the  stock  was 
worth  more  than  the  amount  of  the  debt, 
if  the  design  of  the  transaction  was  not 
only  to  pay  the  debt,  but  to  protect  the  res- 
idue of  the  stock  against  attachment;  but 
not  otherwise.  —  Oppenheimer  v.  Halft, 
(Tex.)662.» 

4.  A  bank  made  an  assi^ment  for  the 
benefit  of  its  creditors,  February  16, 1882. 


On  March  2.  1880,  It  had  conveyed  a  tract 
of  land  to  W.,  one  of  its  directors,  and  on 
February  1 1 ,  1882,  another  tract.  The  con- 
sideration of  both  of  the  deeds  was  the  sur- 
render to  the  bank  by  W.  of  certain  shares 
of  its  capital  stock  held  by  him,  the  market 
value  of  which  was  more  than  the  fair 
price  of  the  land.  At  the  time  of  these 
transfers  the  bank  was  insolvent,  and  W. 
had  heard  rumors  as  to  its  unsoundness. 
W.  had  held  his  ofllce  as  director  since 
1874.  Held,  that  the  transfers  were  void, 
as  in  fraud  <  f  he  creditors  of  the  bank,  the 
position  oc^  up  ed  by  W.  being  that  of  a 
trustee,  and  i^ie  rumors  about  the  bank's 
condition  which  had  come  to  him  being 
sufficient  to  put  him  on  inquiry. — Roan  v. 
Winn,  (Mo.)  786.* 

Evidence. 

5.  Upon  an  issue  of  fraudulent  transfer 
the  question  whether  a  certain  appropria- 
tion by  the  grantor  A.  of  a  portion  ox  the 
consideration  received  for  the  sale  was 
legal  or  not,  cannot  affect  the  grantee,  the 
latter  not  being  shown  to  have  had  anv  con- 
nection with  it.  —  McClure  v.  Heirs  of 
Sheek,  (Tex.)552. 

6.  Where  a  creditor  bought  out  his  debt- 
or's stock  in  trade  for  his  debt  and  some- 
thing more,  and  the  transfer  was  afterwards 
attacked  as  fraudulent  by  other  creditors, 
held,  that  the  purchasing  creditor  could  not 
show  the  price  which  he  got  for  the  goods 
upon  a  sale  made  by  him  after  the  other 
creditors  had  attached  them.  —  Oppenhei- 
mer V.  Halff.  (Tex.)  562. 

7.  An  insolvent,  in  destitute  circum- 
stances, conveyed  certain  real  estate  in 
trust  for  his  wife  and  children,  and  subse- 
quently sold  the  same  to  his  brother,  who 
took  possession  of  and  used  the  land  as  his 
own  for  more  than  27  years,  when  an  ac- 
tion was  instituted  by  the  heirs  of  both  the 
trustee  and  vendor  to  recover  the  same. 
Held,  assuming  that  the  brother  knew  of 
the  trust,  and  disregarding  the  statute  of 
limitations,  that  the  circumstances  of  the 
insolvent,  his  failure  and  that  of  the  ceeiuU 
que  trust  to  take  or  lay  claim  to  the  land, 
and  the  fact  that  the  brother  treated  it  in 
every  way  as  his  own  for  so  long  a  time, 
raised  a  conclusive  presumption  that  all 
parties  regarded  the  trust  deed  as  in  fraud 
of  creditors  and  inoperative,  and  that  the 
sale  to  Uie  brother  was  therefore  valid.— 
Bates  V.  Bates,  (Ey.)  812. 

Action  to  set  aside. 

8.  A  conveyance  executed  by  a  debtor  in 
fraud  of  his  creditors  can  be  set  aside  only 
at  the  instance  of  a  creditor  who  has  ob- 
tained a  return  of  nulla  bona  on  an  execu- 
tion or  an  attachment  upon  the  property 
conveyed.— Turner  v.  Short,  (Ky.)  847. 

9.  Where  the  specific  property  conveyed, 
in  fraud  of  creditorB,  to  one  participating 
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in  the  fraud,  cannot  be  recovered,  a  decree 
for  iu  valne  may  be  rendered:  oyerruUng 
dictum  in  Tubb  y.  Williams,  7  Humph.  807. 
— Solinsky  v.  Lincoln  Sav.  Bank,  (Tenn.) 
886. 

10.  There  being  no  fraud  in  fact,  a  part- 
nership creditor  cannot  impeach,  as  fraud- 
ulent in  law,  a  conveyance  of  partnership 
property  in  trust  to  secure  an  individual 
debt  of  the  partners.— Carver  Gin  &  Ma- 
chine Co.  V.  Bannon,  (Tenn.)  831.* 

InstruotioiiB. 

11.  Judgment  creditors  of  A.  levied  opon 
certain  cattle  standing  in  the  name  of  B. 
The  issue  tendered  by  plaintiffs  presented 
two  phases:  (1)  That  the  bill  of  sale  was 
made  to  B.  for  A.'s  benefit,  and  that,  while 
the  former  was  the  ostensible  owner,  the 
latter  was  the  actual  owner;  (2)  that, 
though  it  was  intended  to  convey  the  ab- 
solute title  to  B.,  yet  the  transfer  was 
made  in  fraud  of  the  creditors  of  A.  Seld, 
that  an  instruction  that,  in  order  to  sub- 
ject the  property  levied  upon  to  plaintiff's 
debt,  the  jury  "must  believe  from  the  evi- 
dence that  A.  was  the  actual  owner  of  the 
property,"  evidently  applied  only  to  the 
first  phase  of  the  issue,  and  could  not  have 
misled  the  jury  as  to  the  question  of  fraud. 
— McClure  v.  Heirs  of  Sheek.  (Tex.)662.» 

12.  Upon  an  issue  of  fraudulent  transfer, 
the  court  charged  that  if  B.  "bought  the 
cattle  with  intent  to  hinder,  delay,  or  de- 
fraud the  creditors"  of  A.,  the  jurv  should 
find  for  the  plaintiffs,  and  refused  to 
charge  that  "if  A.  sold  the  cattle  to  B.  with 
intent  to  defraud  hit  creditors,  and  the 
latter  knew  the  intent,  or  could  hcne  known 
it  by  reeisonable  inquiry,  then  the  Jury 
should  find  for  plaintiffs. "  Eeld,  that  the 
latter  clause  was  unnecessary,  because, 
from  the  circumstances  of  the  case,  B.  must 
have  known  of  the  fraudulent  intent,  if 
any  in  fact  existed.  BM,  further,  that 
even  if  such  refusal  were  error,  it  did  not 
prejudice  plaintiffs;  an  examination  of  the 
evidence  snowing  that  there  was  no  fraud- 
ulent intent. — ^Id. 

18.  Upon  an  issue  of  fraudulent  transfer 
of  a  stock  of  goods,  an  instruction  evident- 
ly intended  to  prevent  the  Jury  from  esti- 
mating the  goods  at  their  retail  price  in 
determining  whether  the  transfer  was  for 
an  adequate  consideration  is  not  errone- 
ous, although  there  is  no  explicit  evidence 
of  what  was  the  market  value  of  the  goods. 
—Willis  V.  Whitsitt,  (Tex.)  258. 


QAMENQ. 

Gambling  contracts,  see   CorporaOoni,  6; 

Negol^le  Instruments,  6,  7. 
Recovery  of  money  lost,  see  Limitatian  of 

Actions,  11, 17. 


Indiotment 

1.  Indictment  charged  that  appellant  bet 
and  wagered  at  "a  certain  faro-bank.* 
Held  sufficient,  inasmach  as  faro  is  one  of 
the  games  specially  denounced  by  statute. 
— Short  V.  State,  (Tex.)  906. 

Option  deals. 

2.  A  contract  for  the  delivery  of  goods 
in  the  future  is  valid,  though  there  is  an 
option  as  to  the  time  of  delivery;  but  If 
the  real  purpose  of  both  parties  is  merely 
to  speculate  in  the  rise  or  fall  of  prices, 
and  to  adjust  the  differences  between  the 
contract  and  market  prices,  and  no  goods 
are  to  be  delivered,  such  transaction  be- 
comes a  wager  and  void.— Crawford  y. 
Spencer,  (MoO  718.* 

8.  Contracts  purporting  on  their  face  to 
be  contracts  of  purchase  or  sale  of  grain, 
stock,  or  other  property,  to  be  delivered  at 
a  future  day,  but  under  which  neither  of 
the  parties  intends  to  buy  or  sell  real  prod- 
ucts, but  both  intend  at  the  time  of  mak* 
ing  tJiie  contracts  to  close  them  by  a  settle- 
ment of  differences  merely,  are  gambiinff 
or  wagering  contracts,  and  are  illegal  sua 
void.— Dunn  v.  Bell,  (Tenn.)  41.* 

4.  The  fact  that  wagering  contracts,  such 
as  dealings  in  "futures, "  are  made  with  ref- 
erence to  markets  in  foreign  cities,  and  be- 
yond the  control  of  the  parties  to  such 
wagers,  does  not  affect  the  validity  or  in- 
validity of  such  contracts.— Id. 

5.  Where  several  confederate  toicether 
for  an  unlawful  purpose,  e.  g.,  stock  gam- 
bling or  dealing  in 'futures,  "the  acts  of 
one  selected  to  transact  the  unlawful  busi- 
ness are  the  acts  of  all.  and  each  confeder- 
ate is  severally  and  Jointly  liable  therefor. 
-Id. 

6.  The  effect  of  the  Tennessee  act  of 
1888,  c  251,  was  to  declare  the  dealing  in 
futures,  where  either  party  intended  a  mere 
speculation  on  the  rise  and  fall  of  prices, 
gaming;  but  a  contract  for  the  dealing  in 
futures,  entered  into  by  parties  neither  of 
whom  intended  actual  sale  or  delivery,  was 
gambling  at  common  law.— McQrew  y. 
City  Produce  Exchange,  (Tenn.)  8a* 

Eyidenoe. 

7.  The  burden  of  showing  that  a  contract 
between  speculating  brokers  and  their  cus- 
tomer, apparently  valid  on  its  face,  is  in 
reality  a  gambling  contract,  and  invalid, 
rests  upon  the  party  asserting  the  invalid- 
ity.—CSrawford  V.  Spencer,  (Mo.)  718. 

Bight  of  recovery. 

8.  The  provision  of  New  Code  Tenn.  § 
2440,  that  "any  person  who  has  paid  any 
money  or  delivered  anything  of  value,  lost 
upon  any  game  or  wager,  may  recover,* 
etc,  is  not  to  be  limited  to  wagers  made 
upon  games,  but  covers  all  forms  of  wa- 
gers, including  wagers  upon  ^thense^and 
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fall  of  grftin,  etc.— McQrew  v.  CltyPlrodooe 
Szchange,  (Tenn.)  88. 

9.  It  is  no  defense  to  an  action  to  recoYer 
•deposits  for  dealing  in  futures  that  the 
money  was  not  paid  to  the  defendants,  if 
the  evidence  shows  that  it  was  paid  to  their 
tigent  in  another  city.— Id. 

OABNISHMENT. 

Of  pledgee. 

1.  A.,  a  cotton  huyer  for  eastern  pur- 
chasers, agreed  with  E.  that  the  latter 
should  cash  his  (A^'s)  drafts,  drawn  on  the 
eastern  purchasers,  and  hold  the  cotton 
purchased  as  security.  A  Judnnent  cred- 
itor of  A.  garnished  E.  Held,  that  the 
most  that  the  creditor  could  claim  from  E. 
was  the  excess  of  the  proceeds  of  the  sale 
•of  the  cotton  over  and  above  the  amount 
paid  on  account  of  A.'s  drafts.— Mensing 
T.  Enyelke,  (Tex.)  202. 

2.  Under  contract  of  pledge  of  cotton, 
the  pledgee  had  a  lien  on  the  cotton  for 
-advancements  made  by  him,  and  the  right 
to  ship  it  east  for  sale  subject  to  his  lien; 
and  the  fact  that  the  cotton  might  have 
sold  for  a  higher  price  in  the  local  (Texas) 
market  than  It  realized  in  the  east  does  not 
render  the  pledgee  liable  to  the  garnishing 
^creditor  for  the  difference.— Id. 

8.  A  pledgee  of  cotton  failed  to  preserve 
the  weights  and  grades  of  cotton  shipped 
Jby  him,  by  which  he  might  have  shown 
that  it  was  sold  for  a  fair  price,  and  that 
none  of  its  proceeds  belonged  to  his  pledge- 
or  on  a  settlement.  In  srarnishment  against 
the  pledgee  by  a  creditor  of  the  pledgeor, 
hM,  that  such  failure  was  no  evidence  of 
«n  intention  to  assist  the  pledgeor  to  de- 
fraud his  creditors.— Id. 

Costs^Attomey's  fees. 

4.  Where  a  contract,  pledging  cotton  for 
•advancements,  made  attorney's  fees  in- 
•curred  by  the  pledgee,  on  account  of  the 
transaction,  a  charge  against  the  cotton, 
«o  objection  could  be  made  to  the  payment 
by  the  pledgee  of  flOO  to  his  attorney  for 
•defending  him  in  an  action  of  garnishment 
"by  a  creditor  of  the  pledgeor.— Id. 

6.  Under  Rev.  St.  Tex,  art.  219,  providing 
that,  ''where  the  ffamishee  is  discharged 
npon  his  answer,  the  costs  of  the  proceed- 
ing, including  a  reasonable  compensation 
to  the  garnishee,  shall  be  taxed  against  the 
plaintiff, "  an  attorney's  fee  of  |10  is  prop- 
erly allowed  to  a  garnishee  so  discharged, 
who  has  employed  an  attorney  to  draw  his 
answer  denying  indebtedness,  and  the  court 
need  not  take  testimony  to  determine  the 
"value  of  the  attorney's  services.- John- 
ston V.  Blanks,  (Tex.)  557. 

Gift. 
InUr  tkoi,  see  IdmitoHon  cfAeHans,  7. 


Gnaranty. 

See,  also.  Principal  and  Buretiy, 
Construction,  see  Negotiable  Insimmentt,  9. 

GUABDIAN  AND  WABS. 

See,  also.  Infancy. 

Allowance  to  executor  as  guardian,  see  E»- 

ecutart  and  Adminitttratort,  11. 
Proof  of  ward's  claim,  see  Executors  and 

Adnuniitraton,  18. 

AotioD  against  guardian. 

1.  An  infant  may  maintain  an  action  by 
his  prochein  ami  against  his  guardian  and 
sureties,  where  the  guardian  has  failed  to 
make  a  settlement,  and  pay  over  monev 
due  the  infant,  is  insolvent,  and  has  left 
the  state;  and,  as  the  chancellor  is  charged 
ex  officio  with  the  care  of  infants,  the  action 
is  properly  brought  in  equity.  But  the 
court  should  not  direct  the  amount  recov- 
ered of  the  guardian  to  be  paid  to  the  in- 
fant, or  to  the  next  friend,  but  to  be  paid 
into  court.— Clements  v.  Ramsey.  (Ev.)  811. 

2.  While  an  action  against  aguaralan  on 
his  bond,  in  the  name  of  a  next  friend,  was 
pending,  and  when  ready  for  trial,  the  in- 
fant came  of  age,  and  uiat  fact  was  sug- 
gested of  record,  and  he  was  allowed  to 
prosecute  the  action  thereafter  in  his  own 
name.  Held,  that  this  was  proper.  It  was 
not  necessary  to  file  an  amended  pleading 
making  the  infant  a  party.— Id. 

Sale  of  ward's  realty. 

&  The  sale  of  a  ward's  land  being  de- 
creed, theffuardian  purchased  the  land  for 
himself  individually;  and,  as  the  purchase 
money  was  to  go  to  him  as  guardian,  no 
bonds  were  reauired  of  him,  but  the  com- 
missioner made  a  deed  directly  to  him. 
Held,  that  the  sale  to  him  was  not  void,  and 
one  who  purchased  from  him  was  entitled 
to  hold  tne  land  as  against  the  ward.— Id. 
Breach  of  bond. 

4.  In  an  action  on  a  guardian's  bond  for 
the  sale  of  ward's  realtv,  the  plaintiff  in- 
troduced evidence  showing  that  a  sale  had 
been  made  In  accordance  with  the  statute 
regulating  the  mode  of  selling  infants' 
lands,  and  that  the  proceeds  had  been  re- 
ceived by  the  guardian.  Held,  that  tiprima 
facie  case  haa  thereby  been  made  out,  and 
the  defendant's  demurrer  to  the  evidence 
was  properly  overruled.— State  v.  Weaver, 
(Mo.)697. 

5.  The  sureties  on  the  bond  of  a  guardian 
to  sell  his  ward's  real  estate  cannot  be 
heard,  as  a  defense  to  an  action  by  the 
ward  for  breach  by  failing  to  faithfully  ac- 
count, etc.,  to  set  up  that  the  report  tiled 
by  the  guardian  on  the  sale,  which  has 
been  confirmed  by  the  court,  was  untrue, 
and  that  there  was  only  a  colorable  sale. 


by  which  other  lands  were  conveyed  to  the 
ward  as  an  offset  for  the  lands  falsely  rep- 
resented to  have  been  sold.— Id. 

6.  Where,  instead  of  actually  selling  the 
lands  of  his  ward,  the  guardian  received  in 
trade  other  lands,  i^hich  were  subsequently 
conveyed  to  the  ward,  and  by  him  sold  at 
a  loss,  held,  in  an  action  against  the  sureties 
and  the  personal  representatives  of  the 

Srincipal  on  the  guardian's  bond,  that  the 
efendants  should  be  charged  with  the  sum 
falsely  represented  by  the  guardian  in  his 
report  to  have  been  received  in  cash,  with 
interest  thereon,  less  the  amount  actually 
obtained  by  the  ward,  with  interest,  de- 
ducting incumbrances  and  taxes  and  the 
legitimate  expenses  of  the  sale.— Id. 

HABEAS  COBFUS. 

Ad  ieitificandum,  see  Oriminal  Practice,  7. 

Issue  of  writ. 

1.  Where  a  statute  establishing  two  judi- 
cial districts  in  a  county  is  void  in  toto  for 
the  repugnancy  of  its  provisions,  a  person 
indicted  for  murder  in  that  part  of  such 
county  for  which  there  is  no  court  pro- 
vided, is  entitled  to  a  writ  of  hdbeae  corpus, 
there  being  no  forum  for  his  trial. —Ex 
parte  Jones,  (Ark.)  689. 
Beview. 

3.  Where  the  judgment  exhibited  with 
the  petition  for  a  writ  of  Tiabeaa  corpit* 
shows  a  conviction  of  an  offense  of  which 
the  mayor's  court  had  unquestioned  juris- 
diction, the  court  will  not  consider  the 
question  whether  the  petitioner,  who  was 
charged  with  the  violation  of  the  ordinance 
of  an  Arkansas  city  of  the  second  class  was 
entitled  to  a  trial  by  jury.  The  application 
cannot  be  made  to  perform  the  function  of 
an  appeal  or  writ  of  error,  in  correcting 
errors  and  irregularities  at  the  trial.— Ex 
parte  Brandon,  (Ark.)  453. 

HiaHWAYS. 

Establishment — Injunction. 

1.  In  Missouri,  the  orders  of  the  county 
court,  in  proceedings  to  appropriate  prop- 
erty for  the  purpose  of  laying  out  a  county 
road,  are  subject  to  remedy  by  appeal,  and 
an  injunction  will  not  lie  to  restrain  the 
execution  of  such  orders  on  account  of  er- 
rors in  the  proceedings. — Chicago  &  A.  R 
Co.  V.  Maddox,  (Mo.)  417. 

Obstruotion— Evidence. 

2.  The  graTamen  of  the  offense  of  ob- 
structing a  public  road  is  that  the  act  was 
willfully  done  by  the  accused.  Evidence 
which  leaves  the*true  location  of  the  road 
in  doubt  will  not  support  a  conviction  for 
willf  ullyobstructing  it.— Murphy  v.  State, 


8.  Evidence  that  the  accnsed,  by  direc- 
tion of  the  owner  of  land  traversed  by  • 
Eublic  road,  placed  a  gate  across  the  road, 
ut,  on  being  told  that  he  had  thereby  ob- 
structed a  public  road,  stated  that  he  was 
ignorant  of  the  fact  iJkiat  the  road  was  a 
public  road,  and  forthwith  removed  the 
gate,  fails  to  show  that  the  obstruction  was 
willful,  and,  on  the  contrary,  tends  to  ahow 
that  it  was  not  willful;  wherefore  a  con- 
viction is  not  supported  by  such  proof.— 
Qathrie  v.  Bute,  (Tex.)  906. 

Holiday. 

Filing  complaint,  see  Pleading,  A 

HOMESTEAD. 

Sale,  see  Executore  and  Adminieiratars,  24. 

Head  of  family. 

1.  A  man  is  the  head  of  a  family,  and 
entitled  to  homestead,  although  his  family- 
consist  only  of  a  wife,  who  nas  deserted- 
him.--Qates  v.  Steele,  (Ark.)  63.* 

Abandonment. 

2.  The  abandonment  of  a  homestead  after- 
it  has  been  once  in  good  faith  established, 
is  always  a  question  of  intention.— Id.* 

8.  A  lease  of  land  for  life,  made  by  aik< 
old  man  whose  old  age  and  ill  health  com- 

Eelled  him  to  go  and  live  with  his  daughter, 
e  reserving  tne  right  to  return  to  the  place' 
and  make  it  his  home,  held  not  to  be  an. 
abandonment  of  homestead.— Id.* 

4.  Where  a  married  woman,  having  ac- 
quired a  homestead  right  in  certain  land  is 
Texas,  removed  with  her  husband  and 
changed  her  domicile  to  another  state, 
where,  upon  the  death  of  her  husband,  she 
remarried,  and  remained  for  several  years 
with  no  fixed  intention  of  returning,  held, 
that  her  acts  constituted  an  abandonment 
of  the  homestead.— McElroy  v.  Magoffin, 
(Tex.)  547.* 

5.  Evidence  that  the  appellees  had  for  a 
long  time  occupied  three  lots  as  a  home- 
stead; that,  with  a  desire  to  sell,  they  tem- 
porarily rented  the  houses  on  one  of  said 
lots,  but  continued  to  use  the  lot  for  home 

gurposes;  and  that  the  intention  to  sell 
ad  been  subsequently  abandoned,— Justi- 
fies the  finding  that  such  renting*  was  not 
inconsistent  with  the  uses  for  which  the 
homestead  is  protected,  and  that  said  lot 
continued  to  be  part  of  the  homestead  of 
the  family.  —  Newton  v.  Calhoun,  (Tex.^ 
645. 

6.  Husband  and  wife.  ownSng  a  home- 
stead in  Texas,  removed  to  another  state, 
and  lived  there  for  seven  years,  giving  by 
their  acts  every  indication  of  an  intent  to 
stay  away,  though  the  wife  had  been  un- 
willing to  leave,  and  frequently  expressed 
an  Intention  of  returning  and  reclaiming. 
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the  homestead.  Upon  returning  to  Texas 
thev  failed  to  reclaim  tbe  property,  which 
had  meanwhile  heen  sola,  but  rented  it 
from  the  parties  then  in  possession.  Held, 
that  their  acts  constituted  an  abandonment 
of  the  homestead.— Reece  ▼.  Renfro,  (Tex.) 

Bights  of  pnrchaaer. 

7.  Appellees  became  purchasers  of  part 
of  a  homstead  during  the  time  that  appel- 
lants were  acting  in  such  a  manner  as  to 
induce  the  belief  that  thej  had  abandoned 
all  claim  to  it.  Held,  that  if  appellants 
could,  under  the  law,  change  their  minds, 
and  resume  their  former  homestead,  under 
anj  state  of  case,  they  could  do  so  only  up 
to  the  time  that  the  utle  under  which  the 
appellees  claimed  had  taken  effect.— Id. 

Parol  evidence. 

8.  On  an  issue  whether  appellants  had 
abandoned  their  homestead,  it  appeared 
that  W.,  the  brother  of  the  appellant  D., 
under  appellants'  instructions  deeded  the 
southern  half  of  the  homestead,  of  which 
W.  and  appellants  were  Joint  owners,  to  a 
third  party;  appellants  receiving  the  con- 
sideration money.  The  deed  was  not  made 
part  of  the  bill  of  exceptions  or  statement 
of  facts,  but  the  general  testimony  estab- 
lished that  D.'s  share  had  been  conveyed. 
Appellants  excepted  to  the  admission  of 
parol  evidence  to  show  what  the  deed  pur- 
ported to  convey.  Held,  that  if  the  deed 
was  in  general  terms,  without  stating 
whose  interest  was  conveved,  it  was  proper 
to  prove  this  by  parol.— Id. 

Purchase-money  lien. 

9.  Under  Gen.  St.  Ky.  c.  88,  art.  18,  |  9, 
the  debtor  has  no  right  of  homestead  in 
land  as  against  the  vendor's  claim  for  the 
purchase  money;  and,  although  the  vendor 
upon  the  sale  of  the  land  waives  his  lien 
for  the  purchase  money,  he  can,  in  a  suit 
on  the  purchase-money  note,  levyhis  exe- 
cution on  the  land.— Reynolds  v.  Williams, 
(Ky.)  178. 

10.  Under  Gen.  St.  Ky..c.  88,  §  16,  which 
provides  that  the  homestead  exemption 
shall  not  apply  as  against  a  debt  of  liabil- 
ity existing  at  the  time  of  the  purchase  of 
the  land,  tne  vendor's  claim  for  the  pur- 
chase money  is  to  be  considered  as  exist- 
ing prior  to  the  accrual  of  the  homestead 
right.— Id. 

Vendor's  lien. 

11.  Under  Rev.  St.  Mo.  §  2696,  providing 
that  a  homestead  shall  be  subject  to  claims 
existing  at  the  time  of  acquiring  it,  the  date 
of  recording  the  deed  to  be  considered 
such  time,  and  section  2696,  providing,  in 
Bubstance,  that,  when  a  new  homestead  is 
acquired  in  place  of  a  former  one,  such 
new  one  shall  not  be  subject  to  claims  to 


which  the  original  homestead  was  not  sub- 
ject, a  homestead  obtained  by  exchange 
for  a  former  one  is  not  subject  to  claims- 
arising  between  the  time  of  the  execution 
of  the  deed  of  such  new  homestead  and  the 
recording  of  it— Smith  v.  £nos,  (Mo.)  269. 


HOMICIDE. 

I.  MURDBB,  1-26. 
II.  JUSTIFIABJJB  HOMICIDB,  27-86. 

ni.  Insanity  ab  a  Defense,  87. 

IV.  ASSAXTLT  WITH  InTENT  TO  EiLL,  8S-42. 
L  MUBDKB. 

Degrees. 

1.  The  evidence  of  the  state  character- 
ized the  crime  committed  as  murder  in  the- 
first  degree,  and  that  of  the  defendant  as 
murder  in  the  second  degree  or  justifiable- 
homicide.  Held,  that  the  trial  court  com- 
mitted no  error  in  not  instructing  as  to  any 
other  grade  of  homicide  than  murder  in 
the  first  and  second  degrees. — State  v.  Rose, 
(Mo.)  788. 

2.  In  Missouri,  those  cases  of  murder  at 
common  law  in  which  there  was  no  specific 
intent  to  kill,  but  in  which  the  law  pre- 
sumes the  intent  to  kill,  which  are  not  de- 
clared manslaughter,  or  specifically  made^ 
murder  in  the  first  degree  by  statute,  are 
cases  of  murder  in  the  second  degree,  and, 
where  there  is  evidence  in  the  case  tend- 
ing to  show  that  the  killing  was  with  mal- 
ice aforethought,  but  without  deliberation, 
an  instruction  for  murder  in  the  second 
degree  ought  to  be  given.— State  v.  O'Har- 
ra.(Mo.)^2. 

8.  If  one  provokes  a  combat,  and  in  the 
affray  has  to  kill  his  adversary  in  order  to 
save  his  own  life,  the  killing  is  not  mur- 
der, but  manslaughter  only,  if  the  intent 
with  which  the  combat  was  provoked  was 
not  a  felonious  one. — State  v.  Partlow, 
(Mo.)  14. 

4.  On  a  trial  for  murder,  where  the  evi- 
dence for  the  state  tended  to  prove  murder 
in  the  first  degree,  but  the  defendant  tes- 
tified in  his  own  behalf  that  he  and  hia 
wife  (the  deceased)  had  been  quarreling, 
and  that,  when  they  entered  his  house,  she 
threatened  him,  and  cut  at  him  with  a 
razor  which  he  took  from  her  and  cut  her 
with  three  times,  causing  her  death,  an  in- 
struction that,  if  the  jury  believed  his  evi- 
dence, they  should  find  him  guilty  of  man- 
slaughter in  the  second  degree,  held  proper. 
—State  V.  Blunt,  (Mo.)  894. 

6.  A  homicide  committed  in  mutual  com- 
bat would  not  be  reduced  to  manslaughter,, 
under  the  Texas  Code,  unless  it  was  com- 
mitted under  the  influence  of  sudden  pas- 
sion arising  from  an  adequate  cause;  and 
therefore.  If  death  did  not  ensue,  the  of- 
fense would  not  be  mitigated  from  an  as- 
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saalt  with  intent  to  murder  to  aggravated 
aseault.— Spearman  v.  State,  (Tex.)  586. 

Indiotment. 

6.  An  Indictment  conforming  to  Willson, 
Grim.  Forms,  g  857.  is  sufficient  to  cbiarge 
the  offense  of  murder.— Williams  y.  State, 
(Tex.)  64. 

7.  Indictment  for  murder,  if  it  alleges 
the  name  of  the  person  killed,  need  not  al- 
lege that  he  was  a ''reasonable  creature  in 
being,  "which  fact  is  a  matter  of  proof,  and 
not  pleading.  That  the  alleged  name  of 
the  deceased  is  an  unprecedented  one  is 
immaterial.— Wade  y.  State,  (Tex.)  896. 

EvideDoe— Threats. 

8.  On  a  murder  trial  a  witness  was  per- 
mitted to  testify  that  defendant,  wnile 
drunk  and  alone,  talked  to  himself  and 
threatened  to  kill  the  deceased.  Held 
properly  admissible,  as  tending  to  show  the 
state  of  defendant's  feelings  towards  the 
deceased. — Smith  y.  Ck)mmonwealth,  (Ky.) 
788. 

0.  On  the  trial  of  defendant  for  the 
murder  of  his  wife,  a  witness  was  asked  by 
defendant's  counsel  if  he  ever  heard  any 
one  speak  to  deceased  ''about  her  haying 
acted  foolishly  in  marrying  a  cripple  "like 
defendant.  Held  that,  if  the  question  was 
Intended  to  proye  threats  by  the  deceased 
against  defendant,  it  was  not  in  the  proper 
form,  and  should  be  excluded;  and,  if  it 
was  not  intended  to  show  threats,  it  was 
irreleyant  and  inadmissible.— State  y. 
Blunt,  (Mo.)  804. 

10.  On  a  trial  for  murder  there  was  eyi- 
dence  that  defendant  commenced  or  pro- 
yoked  the  affray,  and  it  was  claimed  by 
the  prosecution  that  he  went  to  the  house 
of  tne  deceased  where  the  homicide  was 
•committed  in  order  to  make  trouble  at  a 
wedding  which  was  about  to  occur  there. 
Held,  that  eyidence  of  threats  preyiously 
made  by  him  against  the  groom  were  ad- 
missible, as  well  as  declarations  of  his  in- 
tention to  go  to  the  house  on  the  day  of  the 
wedding.— State  y.  Partlow,(Mo.)  14. 

11.  In  a  trial  for  murder,  a  witness  was 
permitted,  against  defendant's  objection,  to 
testify  that  while  the  witness  was  in  a  front 
room,  and  the  accused  was,  with  deceased 
and  several  other  persons,  in  a  back  room, 
immediately  before  the  affray,  he  heard  a 
•conyersation  containing  insults  and  threats, 
^and  i^iat  soon  ihereaJUir  the  deceased  and  the 
accused,  with  the  other  perscms,  passed  through 
the  room  where  witruss  was,  out  into  the  scene 
•of  the  crime.  Held,  that  said  testimony  was 
admissible,  though  the  witness  could  not, 
while  in  the  front  room,  see  any  of  the  par- 
ties, nor  recognize  the  yoices;  that  the  ac- 
cused was  sufficiently  connected  with  the 
<>onver8ation  by  the  portion  of  the  testi- 
mony in  italics.— Short  y.  Ck>mmonwealth, 
<Ky.)810. 


Evidence— Bsriiig  declarations. 

12.  On  a  trial  for  murder  the  declaration 
of  deceased  is  not  admissible  merely  be- 
cause made  after  being  told  that  his  wound 
was  necessarily  fatal.  It  must  be  shown 
that  the  declaration  was  made  under  a 
sense  of  impending  death,  or  with  the  ex- 
pectation of  immediate  dissolution.— State 
y.  Partlow,  (Mo.) 4  8.  W.  14» 

Weight  and  sufficiency. 

18.  Eyidence  establishing  homicide  in 
the  perpetration  of  robbery  sustains  a  yer- 
diet  of  murder  in  the  first  degree.— Qiles  y. 
State,  (Tex.) 886. 

14.  In  a  trial  for  murder,  the  fact  that  a 
butcher  knife  is  found  near  the  deceased, 
under  such  circumstances  that  it  might 
well  haye  been  dropped  by  somebody  else, . 
coupled  with  the  eyidence  of  several  wit- 
nesses that  when  deceased  was  killed  ha 
was  unarmed,  and  that  directly  after- 
wards the  defendant,  in  speaking  of  the 
killing,  said  nothing  about  the  knife,  but 
forthwith  fled  the  country,  field  not  to  sup- 
port the  plea  of  self-defense,  so  as  to  yiti- 
ate  a  conyiction  of  murder  in  the  second 
degree.— Rowlett  y.  State.  (Tex.)  582. 

15.  The  eyidence  showed  that  at  the  time 
of  her  death  deceased  was  heayy  with 
child;  that  her  body  showed  marks  of  a  se- 
yere  beating;  that  her  husband,  the  de- 
fendant, was  iealous  of  her,  refused  to  em- 
ploy a  physician  for  her.  swore  at  her  on 
ner  death-bed,  and  expressed  suspicions  of 
her  fidelity.  No  testimony  was  produced 
to  proye  oyert  acts  of  cruelty  or  threats,  or 
that  the  death  was  producea  by  other  than 
natural  causes.  Held  insufficient  to  sustain 
a  conyiction  of  murder  In  the  second  de- 
gree.—Oliyares  y.  State,  (Tex.)  908. 

Instructions. 

16.  Upon  trial  for  murder  it  is  error  to 
instruct  the  Jury  that  they  must  find  the 
defendant  ffuilty  of  murder,  or  acquit  him 
altogether,  if  there  la  eyidence  upon  which 
they  would  be  Justified  in  finding  him 
guilty  of  a  lower  degree  of  crime.---State 
y.  ParUow,  (Mo.)  14. 

17.  Where  the  eyidence  tends  to  show 
that  the  killing  was  the  result  of  a  sudden 
quarrel,  it  is  error  to  refuse  to  giye  an  in- 
struction in  relation  to  a  lower  grade  of 
homicide  than  murder  in  the  second  de- 
gree.—Id. 

18.  In  a  trial  for  murder,  an  instruction 
making  no  distinction  between  bringing 
on  a  quarrel  with  felonious  intent,  ana 
bringing  it  on  without  felonious  intent*  is 
erroneous.  Kobton,  0.  J.,  and  Rat,  J., 
dissent. — Id. 

On  plea  of  guilty. 

19.  Where  a  defendant  pleaded  guilty  to 
the  charge  of  murder,  a  charge  that  the 
Jury  are  to  determine  of  what  degree  of 
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murder  lie  is  gafltj,  and  to  assess  the 
proper  penalty,  Mtd  sufficient,  witboat  add- 
ing that  it  was  their  dnty  to  find  if  the  evi- 
dence showed  the  defendant  to  be  guilty 
of  the  offense,  outside  his  plea  of  guilty.— 
Giles  ▼.  State,  (Te±.)  88$. 

FroYOoatioii. 

20.  Upon  a  trial  for  homicide,  it  is  the 
duty  of  the  court  to  define  what  is  lawful 
or  just  provocation  only  when  there  is  evi- 
dence in  the  case  of  such  provocation; 
and,  if  there  is  no  such  provocation,  the 
court  should  tell  the  Jury  so. — State  v. 
Sneed,  (Mo.)411. 

21.  The  word  "deliberately*  was  defined 
to  the  jury  as  signifying  an  act  done  in 
cold  blooa,  and  not  in  a  sudden  passion 
caused  by  a  lawful  or  reasonable  provoca- 
tion.   Bild  not  erroneous. — Id. 

22.  An  instruction  in  a  trial  for  murder 
that  "by  the  term  'deliberately'  is  meant 
done  in  a  cool  state  of  the  blood;  it  does 
not  mean  brooded  over  or  reflected  upon 
for  a  week  or  a  day  or  an  hour,  but  it  does 
mean  an  intent  to  kill,  executed  by  a  per- 
son not  under  the  influence  of  a  violent 

Eassion  suddenly  aroused;  and  the  passion 
ere  referred  to  is  that,  and  that  only, 
which  is  produced  by  what  the  law  recog- 
nizes as  a  just  cause  of  provocation,  or  of 
a  lawful  provocation;  and  the  court  in- 
structs the  jury  that  in  this  case  there  is 
no  evidence  tending  to  show  the  existence 
of  any  such  passion,  or  of  a  just  cause  of 
provocation,  or  of  a  lawful  provocation,  *• 
— is  erroneous,  where  the  evidence  shows 
that  the  deceased  and  defendant  had  been 
quarreling,  and  wishing  each  other  evil, 
and  that  while  defendant  attacked  de- 
ceased, he  claimed  to  have  struck  the  fatal 
blow  not  intending  to  kill  her,  and  while 
both  parties  were  fighting.  —  State  v. 
O'Harra,  (Mo.)  422. 


-  Self-defense. 


28.  Where,  in  criminal  prosecutions  for 
homicide,  malicious  wounding,  or  other 
ofl^enses  against  the  person,  the  facts  raise 
any  issue  as  to  whether  the  accused  acted 
in  self-defense,  the  Jury  should  be  fully  In- 
structed how  or  under  what  circumstances 
the  accused  could  exercise  the  right  of 
self-defense,  and  the  whole  of  the  law  on 
the  subject  should  be  given  to  them.— Lan- 
caster V.  Commonwealth,  (Ky.)  820. 

24.  Where  the  trial  court  has  neglected 
to  instruct  the  iury  on  the  law  of  self-de- 
fense, the  conviction  will  not  be  reversed, 
where  it  appears  that  the  accused  sought  a 
quarrel  with  the  injured  man,  and  attacked 
him  when  he  was  endeavoring  to  avoid  the 
aecused.- Id. 

26.  Where,  upon  an  indictment  for  mur- 
der in  the  first  degree,  the  plea  of  self-de- 
fense was  interposed,  and  the  court  in- 
ttructed  the  Jnxy  in  a  manner  presenting 


the  law  applicable  to  the  case,  the  verdict 
will  not  be  disturbed  because  the  court  re- 
fused to  give  certain  instructions  asked  for 
defendant,  when  the  latter  were  substan- 
tially embraced  in  other  instructions  that 
were  submitted  to  the  jury.  Sherwood 
and  Brace,  JJ.,  dissenting.— State  v.  Hicks, 
(Mo.)  742. 

26.  A  qualification  to  an  instruction  on 
self-defense  by  the  court,  in  substance  that 
the  law  of  seli-defense  has  no  application 
if  the  jury  believe  that  defendant  volunta- 
rily brought  on  the  difficulty  and  the  at- 
tack, held  proper.— State  v.  Rose,  (Mo.)  788. 

n.  JuBTmABiiB  HoiaciDB. 
Appr^ension  of  danger. 

27.  An  instruction  on  a  murder  trial, 
making  the  right  of  self-defense  dependent 
upon  whether  defendant  believed,  and  had 
reasonable  grounds  to  believe,  that  he  was 
then  in  danger  of  death  or  greai  bodily 
harm  at  deceased's  hands,  is  proper.— Short 
V.  Commonwealth,  (Ky.)  810. 

28.  The  trial  court  instructed  the  Jury  to 
the  effect  that,  to  constitute  Justification  on 
the  ground  of  self-defense,  the  act  must 
have  been  done  ''in  fact  in  self-defense, 
and  not  merely  colorably  so. "  MM  erro- 
neous, because  subversive  of  the  right  of 
self-defense  resulting  from  reasonable  ex- 
pectation or  fear  of  death,  or  serious  bodily 
injury,  and  because  it  absolved  th^  jury 
from  their  duty  to  view  the  circumstances 
from  the  stand-point  of  the  defendant  at 
the  time.— Spearman  v.  State,  (Tex.)  586. 

29.  By  the  charge  of  the  court  upon  the 
issue  of  self-defense,  the  right  of  the  ac- 
cused to  kill  his  assailant  before  resorting 
to  other  means  than  retreat  to  avoid  the 
threatened  injury,  was  restricted  to  the 
prevention  of  murder,  maimine,  or  disfigur- 
ing, giving  no  such  right  until  he  had  re- 
sorted to  all  other  means  except  retreat, 
where  the  threatened  injury  might  have 
been  other  serious  bodily  injury.  Held  er- 
roneous.—Williams  V.  State,  (Tex.)  64. 

80.  The  court  instructed,  on  the  law  of 
self-defense,  that ''if  defendant,  at  the  time 
of  the  homicide,  had  reasonable  cause  to 
apprehend  from  the  deceased,  and  did  ap- 
prehend, immediate  danger  of  receiving 
some  serious  injury  to  his  person  from 
deceased, "  and,  to  avoid  such  danger,  cut 
and  stabbed  him,  they  should  acquit.  EM 
a  proper  instruction,  and  that  the  court  did 
not  err  in  using  the  words  in  quotation  in- 
stead of  "danger  of  receiving  some  great 
personal  injury, "  the  language  oi  the 
statute;  that  at  most  it  was  only  a  verb^ 
change,  and  in  fact  in  favor  of  the  accused. 
—State  V.  Bose,  (Mo.)  788. 

Froteotloii  of  wife. 

81.  Defendant  requested  the  following 
instruction :  That  if  the  Jury  " believe  from 
the  evidence  that,  at  the  tune  of  the  dif- 
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Acuity,  the  wife  of  the  deceased  was  mak- 
ing an  assault  upon  the  wife  of  the  defend- 
ant, and  that  the  deceased  was  present  aid- 
ing and  abetting  his  wife  in  makinff  said 
assault,  and  the  defendant  belieyea,  and 
had  reasonable  grounds  to  believe,  that 
<leath  or  great  bodilv  harm  was  then  about 
to  be  inflicted  upon  his  wife,  he  had  a  right 
%(}  use  all  necessary  means  to  protect  his 
wife,  even  to  slaying  the  deceased. "  Held, 
that  a  refusal  to  give  the  instruction  was 
«rror.— Estep  v.  Commonwealth,  (Ky.)  820. 

Duty  to  retreat. 

82.  To  defend  his  own  wife  and  himself 
from  a  murderous  assault,  committed  in 
defendant's  house  by  deceased  and  his 
wife,  defendant  shot  deceased  with  a  pis- 
tol. On  trial  for  murder,  the  court,  in  in- 
structing on  the  law  of  self-defense,  made 
it  a  condition  of  the  right  to  take  the  life 
of  deceased  that  defendant  had  no  other 
«afe  means  of  escape  from  the  danger. 
Held  erroneous  and  misleading,  as  it  im- 
plied a  duty  of  defendant  to  leave  his  own 
dwelling-house.  Defendant  had  a  rijy^ht  to 
remain  m  his  house,  and  defend  himself 
und  its  inmates. — Id. 

83.  An  instruction  making  defendant's 
right  of  self-defense  depend  on  the  fact 
that  deceased  had  sought  him  out  for  the 
purpose  and  with  the  intent  to  kill  him,  or 
inflict  great  bodily  harm,  and  was  when 
the  shot  was  fired  matiifesting  an  intention 
to  commence  the  attack,  is  erroneous.  A 
person,  when  assaulted  in  his  own  dwell- 
ing, is  not  in  any  case  required  to  retreat 
therefrom  to  avoid  his  assailant;  but  if  he 
believes,  and  has  reasonable  grounds  to 
believe,  that  one  is  about  to  take  his  life, 
or  inflict  great  bodily  harm  upon  him,  in 
his  own  dwelling-house,  he  has  the  right 
to  defend  himself  then  and  there. — Id. 

84.  If  one,  after  commencing  an  affray. 
Attempts  in  good  faith  to  withdraw  from 
it,  but  is  prevented  from  doing  so  by  his 
adversary,  he  will  then  be  justified  in  tak- 
ing the  life  of  the  latter,  if  necessary  in 
order  to  save  his  own. — State  v.  Partlow, 
(Mo.)  14. 

85.  Upon  a  murder  trial,  the  court  in- 
structed the  jury  on  the  law  of  self-de- 
fense, in  substance,  that  if  defendant,  at 
the  time  of  the  killine,  had  reasonable 
grounds  to  believe,  ana  did  believe,  that 
deceased  had  sought  him  for  the  purpose 
of  killiug  or  doing  him  great  bodily  harm, 
and  was  then  manifesting  an  intention  to 
commence  an  attack  upon  him,  then  de- 
fendant was  not  bound  to  retreat,  but  had 
the  right  to  stand  his  ground,  and  defend 
himself  to  the  extent  oi  taking  deceased's 
life.  Held  correct.— Marcum  v.  Common- 
wealth, (Ky.)  786. 

86.  A  person  unlawfully  attacked  is  not 
bound  to  retreat  in  order  to  avoid  the  ne- 


cessity of  killing  his  assailant,  when  the 
attack  is  such  as  produces  a  reasonable  ex- 
pectation or  fear  of  death,  or  some  serioas 
bodily  injurv;  and  in  many  cases  it  is  the 
imperative  duty  of  the  trial  court  to  so  in- 
struct the  jury.  Such  an  instruction,  how- 
ever, was  unnecessary,  where  the  evidence 
showed  that  defendant  was  in  full  retreat 
when  he  fired  the  fatal  shot— Mav  ▼.  State, 
(Tex.)  691. 

m.  Insanitt  as  a  Dsfbhsb. 

Instruction. 

87.  On  a  murder  trial,  the  defense  being 
insanity,  the  court  charged,  in  substance, 
that  the  criterion  of  defendant's  respon- 
sibility was  whether,  at  the  time  of  the 
killing,  he  knew  said  act  to  be  wrong 
and  a  violation  of  law;  that  insanity  must 
be  established  to  the  reasonable  satisfac- 
tion of  the  jurv;  and  that  the  burden  of 
proving  such  defense  rested  with  defend- 
ant. Held  a  proper  instruction,  and  that  a 
requested  charge  in  substance  that,  if  de- 
fendant obeyed  an  uncontrollable  impulse 
springing  from  an  insane  delusion,  the 
jury  should  acquit,  was  properly  refused. 
—State  V.  Pagels,  (Mo.)  981. 

IV.  Absault  with  Ihtjbnt  to  Kill. 

Indictment. 

88.  Indictment  for  assault  to  murder 
charged  that  accused  "did  then  and  there 
make  an  assault  upon  F.  S.,  with  the  in- 
tent to  murder  him,  the  said  F.  8. "  BM 
sufficient  without  the  allegation  of  malice. 
HuBT,  J.,  dissenting.— Qordon  v.  State, 
(Tex.)  888. 

89.  Indictment  for  assault  with  intent  to 
murder  will  authorize  a  conviction  for  ag- 
gravated assault,  notwithstanding  it  al- 
leges no  circumstance  of  aggravation. 
Hurt,  J.,  dissenU.— Balding  y.  State,  (Tex.) 
57\>. 

Instructions — ^Intent. 

40.  To  support  an  indictment  for  assault 
with  intent  to  murder,  alleged  to  have 
been  committed  on  A.,  there  must  be  evi- 
dence of  the  specific  intent  to  injure  such 
person.  A  charge  to  the  juir  to  find  the 
defendant  guilty  if  they  find  from  the  evi- 
dence that  he  shot  into  the  house  of  A. 
and  into  a  crowd  where  A.  was  at  the  time 
situated,  without  provocation  and  '^when 
all  the  circumstances  of  the  shooting  show 
an  abandoned  and  wicked  disposition  and 
a  reckless  disregard  of  human  life  on  the 
part  of  the  defendant,  *  is  error,  as  likely 
to  mislead  the  jurv  into  the  belief  that 
proof  of  the  particular  intent  alleged  could 
be  dispensed  with. — Scott  ▼.  State,  (Ark.) 
750. 

Threats. 

41.  On  the  trial  of  an  indictmeht  for  an 
assault  to  murder,  where  it  was  in  proof 
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that  prior  to  the  alleged  assault,  and  on  the 
«ame  day,  Q..  the  person  assaulted,  had 
threatened  to  kill  the  accused,  and  that  the 
threat  had,  prior  to  the  assault,  been  com- 
municated to  the  accused,  and  that  at  the 
time  of  the  difficulty,  and  before  the  com- 
mission of  the  assault.  G.  attempted  to 
•draw  a  pistol  with  which  to  shoot  the  ac- 
•cused,  and  thus  execute  his  threat,  it  was 
material  error  for  the  trial  court  to  omit 
to  charge  the  law  relating  to  threats. — 
Williams  v.  State,  (Tex.)  64. 

42.  Complaining  witness,  being  sum- 
moned by  a  constable  to  assist  in  the  ar- 
rest of  de'fendant,  came  up  to  him  with  a 
shotgun  leveled  at  him.  tellinc  him  to 
throw  up  his  hands  and  that  lie  had  a 
warrant  for  him.  Defendant  thereupon 
■drew  his  revolver,  and  attempted  to  shoot 
-witness.  It  appearing  that  witness' 
mother-in-law  had  several  days  before 
threatened  defendant  that  she  would  make 
witness  kill  him,  held,  that  this  fact  should 
have  been  submitted  to  the  jury,  as  tend- 
ing to  show  defendant's  grounds  for  belief 
that  he  was  in  danger  of  serious  bodily 
liarm.— Roberts  v.  State,  (Tex.)  879. 

HOSSE  AND  STREET  BAIIi- 

ROADS. 

See,  also,  Matter  and  Servant,  1;   Negli- 
gence, 18,  19. 

Use  of  streets. 

1.  An  ordinance  passed  in  1874,  by  the 
•city  council  of  Fort  Worth,  authorized  a 
street-railway  company  to  construct  one 
or  more  lines  of  street  railway  on  either  of 
•certain  streets  designated  in  the  ordinance, 
but  reserved  to  the  city  council  the  right 
to  determine  when  any  further  track  than 
the  one  selected  by  the  company  should  be 
necessary.  Held,  that  the  intendment  of 
the  ordinance  was  that  one  or  more  lines 
might  be  constructed  on  one  only  of  the 
streets  named,  to  be  determined  by  the  se- 
lection of  the  company,  not  that  lines 
mieht  be  constructed  on  all  the  streets, 
;and  that  the  con^any  was  limited  to  the 
selection  made.— Fort  Worth  St.  Ry.  Co.  v. 
RoseHale  St.  Ry.  Co.,  (Tex.)  584. 

2.  Where  by  the  same  ordinance.  It  was 
provided  that  the  city  council  should  no- 
tify the  company  when  new  lines  were  de- 
sirable, said  notice  to  be  complied  with 
within  a  fixed  time,  and  the  council  passed 
two  ordinances  in  May  and  November, 
1882,  allowing  the  company  to  construct 
lines  in  other  streets,  to  be  completed  with- 
in 90  days  from  the  date  of  the  ordinances, 
which  the  company  failed  to  do,  held,  that 
the  two  ordinances  of  1882  were  sufficient 
notices  that  the  city  desired  a  line  to  be 
placed  upon  the  streets  mentioned  in  said 
ordinancesi  and  that  the  company  lost  its 


right  to  use  those  streets  by  non-compli* 
ance  with  the  ordinances. — Id. 

8.  Upon  the  company  claiming  the  right 
to  use  Houston  street  under  the  ordinance 
of  1874,  the  right  to  use  the  center  of  which 
street  was  granted  to  another  company  by 
an  ordinance  of  1884,  he/d  that,  even  if  the 
former  had  a  general  right,  under  the  or- 
dinance of  1874,  to  use  Houston  street,  the 
city  had  power  to  permit  both  companies 
to  construct  lines  on  the  same  street;  but 
that  the  express  grant  to  the  latter  com- 
pany of  the  right  to  use  the  center  of  the 
street  would  exclude  the  former  from  using 
that  particular  part  of  the  street.— Id. 

HUSBAND  AND  WIFE. 

See,  also.  Divorce;  Dower;  Homestead. 
Community  property,  see.  also.  Divorce,  4; 

Mines  and  Mining,  2;  Vendor  and  Vendee, 

10,  11. 
Conveyance  by  wife,  see,  also,  Acknowledg- 

menu 
Conveyances  and  gifts  between,  see  Judg- 
ment, 6. 
Judgment  against  wife,  see,  also,  Mortr 

gages,  7. 
Marriage  settlements,  see,  also,  Limitation 

of  Actions,  6. 
Wife's  power  to  contract,  see  Negotiable 

Instruments,  8. 
Wife's  separate  property,  see,  also,  J^ect- 

ment,  1,    2;   Limitation   of  Actions,  13; 

Trial,  13.  ^ 

Wife's  separate  property. 

1.  All  that  is  necessary  to  charge  the 
separate  estate  of  a  married  woman  with 
her  contracts,  whether  oral  or  written,  is 
that  there  should  be  an  express  promise  or 
engagement  to  create  such  charge  upon  the 
separate  estate,  whether  real  or  personal, 
and  that  the  method  in  which  such  prom- 
ise is  expressed  should  be  within  the  ex- 
press or  implied  powers  of  the  instrument 
creating  the  estate.  Tcrney.  C.  J.,  dis- 
sents.--Ekerly  v.  McGee.  (Tenn.)  386. 

2.  In  an  action  to  recover  land  claimed 
as  the  separate  property  of  a  married  wo- 
man against  a  purchaser  at  execution  sale 
under  Judgment  against  her  husband,  the 
court  charged,  in  effect,  that  the  testimony 
tracing  the  wife's  property  into  the  pur- 
chase of  the  land  in  controversy  must  be 
clear  and  conclusive.  Held,  that  this  was 
as  favorable  to  the  defendants  as  they  had 
a  right  to  ask. — Yoe  v.  Montgomery,  (Tex.) 
622. 

8.  It  is  the  settled  law  of  Texas  that  a 
creditor  claiming  a  lien  by  virtue  of  the 
record  of  a  Judgment  or  levy  of  an  execu- 
tion against  a  husband  having  the  appar- 
ent title  to  land  cannot  be  protected  against 
a  resulting  trust  in  favor  of  the  wife,  and 
a  purchaser  at  the  execution  sale  will  take 
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nothing,  as  against  the  wife's  eqnitr,  if  he 
have  notice  of  the  same  before  making  the 
purchase. — Id. 

4.  Section  8305,  Rev.  St.  Mo.  1879,  pro- 
Tides  that  the  rents,  issues,  and  products 
of  the  real  estate  of  any  married  woman, 
and  all  moneys  and  obligations  arising 
from  the  sale  of  such  real  estate,  and  the 
interests  of  her  husband  in  her  rights  in 
any  real  estate  which  belonged  to  her  be- 
fore marriage,  or  which  she  may  have  ac- 
quired by  gift,  grant,  devise,  or  inheritance 
Quring  coverture,  shall,  during  coverture, 
be  exempt  from  attachment  or  levy  of  ex- 
ecution for  the  sole  debts  of  her  husband. 
EM,  under  this  section,  that  property  pur- 
chased by  money  derived  from  the  rents, 
issues,  and  products  of  the  separate  estate 
of  a  married  woman  is  exempt  from  at- 
tachment or  levy  of  execution  lor  the  sole 
debts  of  the  husband. — Burnes  v.  Bangert, 
(Miss.)  677. 

Husband's  rights  in  wife's  property. 

6.  Even  before  the  Arkansas  constitution 
of  1868,  marriage  did  not  operate  to  trans- 
fer to  the  husband  the  wife's  personal 
property  absolute! v.  The  gift  was  subject 
to  the  condition  that  the  property  should 
be  reduced  to  possession,  and  if  the  wife 
died  before  the  husband  had  recovered  it, 
it  descended  to  her  next  of  kin,  and  not  to 
him.— Sorrells  v.  Trantham,  (Ark.)  281. 

Conveyance  of  wife's  separate  prop- 
erty. 

6.  The  signing,  sealing,  and  acknowledg- 
ment, by  a  married  woman,  of  a  deed  con- 
veying land  owned  by  her  in  her  own  right, 
will  not  operate  to  pass  her  estate,  where 
her  name  does  not  appear  in  the  body  of 
the  deed,  and  there  is  noihing  in  it  to  show 
that  the  husband,  who  is  the  sole  grantor, 
is  a  married  man. —  Bradley  v.  Missouri 
Pac.  Ry.  Co.,(Mo.)427. 

7.  A  wife,  being  seized  in  her  own  riyht 
of  land  in  Missouri,  joined  her  husband  in 
executing  a  note  and  mortgage  thereof 
Held  that,  though  under  the  rule  of  Musick 
V.  Dodson,  76  Mo.  624,  her  signing  the  note 
was  a  nullity,  since  she  had  no  separate  es- 
tate in  the  land,  this  did  not  avoid  the 
mortgage,  since  it  was  competent  for  her 
thus  to  mortgage  her  land.— Hagerman  v. 
Sutton,  (Mo.)  78. 

8.  A  married  woman,  being  entitled  to 
an  interest,  as  separate  estate,  in  the  com- 
munity real  estate  left  by  her  mother,  re- 
linquished it  to  her  brother  by  a  writing 
which  she  signed,  but  did  not  acknowl- 
edge, and  to  which  her  husband  was  not  a 
party.  EM,  that  the  interest  inherited  by 
a  married  woman  from  the  community  es- 
tate of  her  deceased  father  or  mother  is 
not  an  exception  to  the  Texas  statute  that 
allows  a  married  woman's  separate  estate 
to  be  conveyed  only  by  the  joint  deed  of 


husband  and  wife,  accompanied  by  a  cer^ 
tiflcate  of  the  privy  examination  and  ac- 
knowledgment of  the  wife. — Stephens  vr;. 
Shaw,  (Tex.)  468. 

9.  Nor  can  such  relinquishment  be  up- 
held 83  a  family  settlement.  It  is  a  rule  of 
equity  that,  in  the  absence  of  fraud,  » 
family  settlement  will  be  upheld;  but  sucU 
settlement  must  be  made  by  one  having^ 
the  capacity  in  the  manner  prescribed  by 
law.  The  rule  cannot  be  applied  where  its- 
effect  would  be  to  abrog&te  the  statute 
which  directs  the  manner  m  which  a  mar- 
ried woman  can  convey  her  title  to  real  es- 
Ute.— Id. 

Marriage  settlements. 

10.  The  possession  of  the  husband  of  the- 
wife's  property,  secured  to  her  by  mar- 
riage contract,  is  the  possession  of  the  wife. 
He  is  her  trustee,  and  can  reap  no  benefit 
to  himself  from  the  use  of  the  property; 
nor  can  he  acquire  title  thereto  by  invest- 
ing the  same,  or  its  proceeds,  in  nis  own 
name  without  her  consent;  and  the  bur- 
den of  proof  is  on  him,  or  those  claiming 
under  him,  to  show  such  consent. — Gor- 
don V.  Bans,  (Mo.)  112. 

11.  Notwithstanding  the  marriage  con- 
tract may,  by  its  terms,  exclude  the  hus- 
band's marital  rights  to  the  wife's  sepa- 
rate estate,  still  the  technical  legal  title 
thereto  vests  in  the  husband  during  cov- 
erture; but  in  equity  he  holds  it,  not  as 
husband,  but  as  her  trustee,  and  upon  his 
death,  by  operation  of  law,  his  marital  and 
fiduciary  relations,  rights,  and  powers  over 
the  same  terminate,  and  the  property  thus 
emancipated  goes  at  once  to  the  wife,  and' 
not  to  his  administrator  or  heir. — Id. 

Actions  by  and  against. 

12.  The  plaintiff,  who  had  for  many 
years  lived  separate  from  her  husbana, 
made  him  a  co-plaintiff  without  his  knowl- 
edge or  consent.  Eeld  that,  where  the 
husband  himself  did  not  object  to  such 
joinder  during  the  trial  or  by  appeal,  the 
defendant  was  not  entitled  to  attack  plain- 
tiff's Judgment  on  that  ground.  Bhsb- 
wooD,  J.,  dissents. — Overspeck  v.  Thie- 
mann, (Mo.)  927. 

18.  In  Kentucky,  where  husband  and 
wife  are  sued  upon  a  contract  executed  by 
her  dum  sola,  it  is  not  necessary  to  aver 
that  the  husband  has  received  property  by 
his  wife;  but.  if  a  recovery  is  nad  against 
them,  the  judgment  as  to  the  husband  must 
be  to  be  levied  only  upon  property  that 
came  to  him  by  his  wife,  or  might  there- 
after come.— Medley  v.  Tandy,  (Ky.)  808- 

Commanity  property. 

14.  In  Texas  the  interests  of  the  husband 
and  wife  in  community  property  are  equal, 
whether  the  deed  be  tasen  in  the  name  of 
either  or  of  both.    But,  if  the  property  be 
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in  the  name  of  the  husband  alone,  a  pur- 
chaser under  him,  who  has  paid  Talue, 
without  actual  notice  of  the  wife's  interest, 
will  be  protected  against  her  claim,  or  that 
of  her  neirs,— Edwards  v.  Brown,  (Tex.) 
880. 

15.  A  husband  obtained  a  divorce  from 
his  wife  without  havinf  the  community 

{>roperty  divided,  the  title  to  which  stood 
n  his  name.  He  afterwards  married  a  sec- 
ond time,  and  at  his  death  devised  the 
property  to  his  second  wife.  HM,  that  a 
purchaser  from  her  for  value,  who  had  no 
notice  of  the  existence  of  the  first  wife, 
was  entitled  to  the  propertv,  as  against  the 
first  wife,  or  those  claiming  under  her. 
--Id. 

16.  A  married  woman  sued  for  partition 
of  mininff  land,  in  which  she  claimed  an 
undivided  one-fourth  int  erest.  It  appeared 
that  she,  with  three  others,  had  bonded  the 
land  for  one  year  to  one  C,  upon  certain 
conditions;  0.  agreeing  within  that  period 
to  develop  its  mmcral  resources.  Defend- 
ants succeeded  to  G.'s  rights,  but  did  not 
carry  out  the  terms  of  the  agreement  until 
nearly  six  months  after  its  expiration,  and, 
alleging  that  plaintiff's  husband  had  agreed 
to  waive  the  condition  as  to  time,  went  on 
working  the  minerals.  In  a  suit  by  the 
wife  for  an  injunction  and  an  account,  she 
alleged   that  the  land  was  her  seperate 

roperty,  and  not  held  in  common,  and  that 
ler  husband  had  no  authority  to  extend 
the  time  for  completion  of  the  contract. 
The  agreement  with  C,  although  signed, 
was  not  acknowledged  by  her.  She  recov- 
ered a  verdict.  Held,  on  appeal,  that  the 
evidence  showed  that  the  land  was  pur- 
chased in  her  name  with  community 
money,  and  was  therefore,  prima  facU, 
community  land;  and  as  the  Judge  had 
wrongly  instructed  the  Jury,  so  as  to  lead 
them  to  the  conclusion  that  the  land  was 
separate  estate,  the  judgment  must  be  re- 
versed, and  a  new  trial  ordered. — ^Ftesidio 
Min.  Co,  V.  Bullis,  (Tex.)  860. 

INDICTMENT  AND  INFOE- 
MATION. 

See,  also,  Forgery;  Gaming,  1;  Somieide.fi, 
7, 88, 89;  Larceny,  8-6;  Robbery,  1;  Threats 
and  Threatening  Letters, 

Motion  to  quash,  see  Criminal  Practice,  9. 

Finding  and  presentment. 

1.  Objection  to  the  suQciency  of  the  pre- 
sentment of  an  indictment  comes  too  Tate 
when  made  for  the  first  time  in  the  appel- 
late court.— Rowlettv.  State.  (Tex.)  582. 

2.  In  Missouri  the  fact  that  the  defend- 
ant has  been  wrongfully  arrested  and  de- 
tained does  not  impair  the  validity  of  an 
indictment,  otherwise  valid,  subsequently 
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found  against  him.  Nobtoh,  C.  J.,  dissent- 
ing.—State  V.  Chyo  Chiagk,  (Mo.)  704. 

8.  Where  the  record  on  appeal  shows 
that  the  grand  lury,  after  being  sworn  and 
charged,  retired,  and,  upon  a  subsequent 
date,  returned  to  the  bar,  and  through  their 
foreman  delivered  an  indictment,  it  suffi- 
ciently appears  that  the  indictment  was 
presented  by  the  foreman  in  open  couri 
and  in  compliance  with  Rev.  St.  Mo. 
1797,  it  is  not  necessary  that  the  names  o: 
the  Jurors  should  be  again  repeated. — State 
V.Vincent,  (Mo.)  480. 

4.  When  an  indictment,  with  the  indorse- 
ment "a  true  bill''  thereon,  signed  by  the 
foreman,  as  required  bv  Crim.  Code  Ky.  g 
119.  and  the  names  of  all  the  witnesses 
purporting  to  have  been  examined  written 
thereon,  as  required  by  section  120,  is  pre- 
sented to  the  court  by  the  foreman,  in  the 
presence  of  the  ^and  Jury,  and  filed  with 
the  clerk,  as  required  by  section  121,  it  must 
be  taken  as  found  and  returned  in  due  form 
of  law.  And  the  court  has  no  authority  to 
inauire  whether  the  grand  Jury  heard  the 
evidence  before  finding  it,  or  whether  the 
evidence,  as  required  by  section  111.  was 
such  as.  in  their  Judgment,  if  unexplained, 
would  warrant  a  conviction  bv  the  trial 
Jury. — Mclntire  v.  Commonwealth,  (Ky.)l. 

Second  indictment. 

6.  An  indictment  having  been  dismissed 
upon  motion  of  the  prosecuting  attorney, 
and  the  case  re-referred  to  the  grand  Jury, 
a  second  indictment  was  found  against  the 
defendant  for  the  same  offense.  Held,  that 
it  was  not  necessary,  before  finding  the  sec- 
ond indictment,  for  the  grand  Jury  to  have 
recalled  and  re-examined  all  the  witnesses* 
— Mclntire  v.  Commonwealth,  (Ky.)  1. 

Clerk's  entry. 

6.  The  clerk  of  the  trial  court  is  not  re^ 
quired  to  enter  upon  his  minutes  the  name 
of  the  offense  charged  against  an  accused, 
and  the  fact  that  he  misnamed  the  offense 
on  his  minute-book  cannot  vitiate  the  in- 
dictment.— Rowlett  v.  State,  (Tex.)  582. 

Form. 

7.  An  indictment  which  concludes  with 
the  phrase,  ''against  the  peace  and  dignity 
of  the  state,  **  is  not  vitiated  by  any  words 
following  that  phrase,  if  they  form  no  part 
of  it.— Rowlett  V.  State,  (Tex.)  582. 

8.  Where  the  first  count  of  an  indictment 
states  that  "the  grand  lurors  of  the  state  of 
Missouri  within  and  for  the  body  of  the 
city  of  St.  Louis  now  here  in  court,  duly 
impaneled,  sworn,  and  charged,  upon  their 
oath  present, "  etc..  and  the  third  count  re- 
cites and  the  grand  jurors  aforesaid,  upon 
their  oath  aforesaid, "  etc.,  the  latter  suffi- 
ciently refers  to  the  first  count,  and  shows 
on  its  face  that  the  jurors  were  impaneled 
and  sworn  to  inquire  of  offenses  within 
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and  for  the  city  of  St.  Louis,  although,  if 
the  indictment  had  failed  to  allege  these 
facts,  the  indictment  would  have  heen  val- 
id under  Rev.  St.  Mo.  §  1821.— State  v.  Vin- 
cent, (Mo.)  480. 

Verlfloation. 

9.  A  prosecution  before  a  justice  of  the 
peace  for  assault  and  battery  and  disturb- 
ing the  peace  cannot  be  sustained  when 
the  information,  though  filed  bv  the  pros- 
ecuting attorney,  is  not  verified  by  his  oath 
or  aflSdavit,  as  required  by  Rev.  St.  Mo.  § 
3028.— State  v.  Calfer,  (Mo.)  418. 

Venue. 

10.  The  constitution  of  Missouri  confer- 
ring no  power  on  the  legislature  to  author- 
ize the  prosecution  of  a  crime  in  a  county 
other  than  that  in  which  it  was  committed, 
held,  that  Rev.  St.  §  1698,  which  authorizes 
an  indictment  to  be  found  in  either  of  two 
or  more  counties,  where  it  is  matter  of 
doubt  in  which  the  offense  was  committed, 
and  gives  the  court  of  the  county  where 
the  indictment  was  found  jurisdiction  of 
the  offense,  is  unconstitutional. — State  v. 
HatchJMo.)  502. 

11.  Where  defendant  commits  an  indict- 
able offense  in  one  county,  and  subsequent- 
ly commits  a  similar  offense  in  another 
county,  held,  that  this  does  not  change  the 
venue  of  the  offense  first  committed.— Id. 

12.  Embezzlement,  like  theft,  may  be 
prosecuted  in  any  county  through  or  into 
which  the  property  was  transported  by  the 
accused,  and  the  fact  of  transportation 
may,  like  any  other  fact,  be  proved  by  cir- 
cumstantial evidence.  —  Brown  v.  otate, 
(Tex.)  588.  * 

.18.  Appellant's  principal  lived  in  B. 
county,  whence  he  directed  his  business 
throughout  the  state,  and  in  that  county 
emploved  appellant  as  traveling  agent. 
Appellant  sold  goods  in  R.  county,  and  re- 
ceived the  money  for  the  same  in  the  said 
R.  county.  Thence  he  returned  to  B. 
county,  and,  in  liquidating  with  his  princi- 
pal, his  embezzlement  of  the  money  he  re- 
ceived in  R.  county  was  disclosed.  Held, 
that  at  common  law,  and  without  reference 
to  the  Texas  Code,  the  proper  court  of  B. 
county  had  jurisdiction  of  the  offense,  in- 
asmuch as  the  Code,  if  it  does  not  provide 
for  such  Jurisdiction,  does  not  exclude  it. 
— ^Id. 

Allegations  of  time  and  place. 

14.  Where  the  first  count  of  an  indict- 
ment shows  that  the  city  of  St.  Louis  is 
within  the  state  of  Missouri,  the  words  in 
another  count  charging  that  the  crime  was 
committed  **at  the  city  of  St.  Louis  afore- 
said, "  are  sufiElcient  to  show  that  the  of- 
fense was  committed  in  the  state  of  Mis- 
souri.—State  V.  Vincent,  (Mo.)  480. 

15.  Rev.  St.  Mo.  1879,  §  1818,  provides 


that  the  venue  named  in  the  margin  of  an 
indictment  shall  be  taken  as  that  of  all  the 
facts  in  the  body  of  the  same.  The  indict- 
ment herein  laid  the  venue  in  a  certain 
county  in  the  margin  and  first  three  counts, 
and  in  the  fourth  and  fifth  laid  the  venue 
on  a  railroad  train  which  passed  through 
said  county.  The  offense  charged  being 
both  proved  and  admitted  to  have  oc- 
curred in  said  county,  held,  that  an  instruc- 
tion that  but  one  offense  is  intended  to  be 
charged,  and  authorizing  a  verdict  on  any 
one  of  the  counts,  was  correct. — State  t. 
Beaucleigh,  (Mo.)666. 

16.  Variance  as  to  the  date  of  the  alleged 
offense  between  the  affidavit  or  complaint, 
and  the  information  based  upon  it,  is  fatal, 
and  a  motion  to  quash  the  information 
should  prevail.— Huff  v.  Stote,  (Tex.)  890. 

17.  The  date  of  the  offense,  as  allej^  in 
either  the  complaint  or  information,  is  mat- 
ter of  substance,  and  not  form  merely,  and 
cannot  be  amended  either  upon  motion  or 
by  order  of  court. — Id. 

18.  The  only  remedy  in  a  case  of  mutila- 
tion of  the  complaint  or  information,  by 
the  fraudulent  alteration  of  the  date  of  the 
offense  alleged  in  either,  is  by  substitution 
of  the  complaint  and  information,  as  pro- 
vided bv  Code  Crim.  Proc  Tex.  art  484.— 
Id. 

INFANCY. 

See,  also.  Guardian  and  Ward;  Limitation 
of  Actions,  18,  19;  NegUgenc^,  18. 

Homestead  exemption,  see  Executors  and 
Administrators,  24 

Parties  to  actions. 

1.  Where  infants  are  necessary  parties  to 
a  suit,  service  of  process  on  them  is  essen- 
tial in  order  to  confer  jurisdiction  on  the 
court,  and  to  authorize  the  appointment  of 
a  guardian  ad  ^i^^m.— Sprague  v.  Haines. 
(Tex.)  871. 

2.  No  advantage  can  be  taken  of  the  fail- 
ure of  an  infant  to  plead;  but  it  is  the  duty 
of  the  chancellor  to  consider  as  formally 
pleaded  every  defense  to  an  action  against 
an  infant  which  might  have  been  made  for 
him.— Turner  v.  Short,  (Ky.)  847. 

INJUNCTION. 

When  lies,  see,  also.  Execution,!;  Highways, 
1;  Taxation,  20,  21. 

When  lies. 

To  authorize  an  injunction  there  most 
be  a  clear  case  of  impending  injury,  and 
an  urgent  necessity  for  the  writ.  If  the 
cause  of  action  be  continuous,  and  the  nat- 
ure of  the  impending  damage  such  as  not 
to  be  susceptible  of  proper  assessment  by 
a  jury,  an  injunction  will  lie.— Duncan  v. 
Central  Passenger  R.  Go.,(£y.)228.  t 
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nraOLVBNCT. 

See,  also.  Assignm&rU  for  Benefit  of  Oredit- 
ore;  Bankruptcy;  Banks  and  Banking; 
Beceiter. 

Administration  of  insolvent  estate. 

Where  an  attachment  issues,  and  is  lev- 
ied against  the  estate  of  a  deceased  non- 
resident, under  subsection  7,  §  4192.  New 
Code  Tenn.,  authorizing  an  attachment 
^  where  any  person  liable  for  any  debt  or 
demand,  residing  out  of  the  state,  dies  leav- 
ing property  in  the  state,"  and  where, 
pending  the  suit,  an  administrator  qualifies, 
answers,  and  suggests  insolvency,  plain- 
tiff must  share  pro  rata  with  other  credit- 
ors of  the  deceased,  under  the  statutes  gov- 
erning the  administration  of  insolvent  es- 
tates; the  lien  of  the  attachment,  in  such 
case,  not  being  a  fixed  lien.— Barchus  v. 
Peters,  (Tenn,)  888. 

INSUBANCE. 

Unlicensed  agents,  see  Statutes,  8. 

Assignment  of  policy. 

1.  In  Texas  the  assignment  hj  one  of  an 
insurance  policy  issued  upon  his  own  life 
to  his  cousin,  who  lives  with  him  as  an 
adult  male  member  of  his  family,  and  is 
dependent  on  the  insured  for  employment 
ana  support,  upon  an  agreement  by  the 
assignee  to  pay  the  assessments  necessary 
to  keep  the  policy  in  force,  is  void  as  being 
to  one  who  has  no  Insurable  interest  in  the 
life  of  the  insured,  and  as  being  against 
public  policv,  and  the  insurance  money 
should  be  paid  to  the  original  beneficiaries. 
—  Price  V.  Supreme  Lodge  Knights  of 
Honor,  (Tex.)  633.* 

2.  Ordinarv  life  insurance  policies  are 
not  assignable,  and  cannot  be  placed  upon 
the  market  as  a  promissory  note  or  bank 
paper.  But  where  a  certificate  of  member- 
ship in  a  mutual  benefit  association  in  terms 
confers  on  the  member  the  right  to  assign 
the  benefit,  and  the  member  assigns  it  m 
exchange  for  a  tract  of  land,  held,  that  the 
assignee,  after  retaining  it  for  10  years, 
cannot  sue  to  set  aside  the  contract  on  the 
ground  that  there  was  no  ri^ht  to  assign, 
and  recover  the  land,  especiallv  where  it 
appears  that  he  has  not  tendered  the  certif- 
icate back  to  the  member,  but  has  allowed 
it  to  lapse  by  failing  to  pay  the  premiums. 
— ^Jackson  v.  Anderson,  (Ky.)  826. 

Accident  insurance. 

8.  Defendant  insurance  company  issued 
to  plaintiff  an  accident  policy  for  12  months 
from  January  10th.  For  the  premiums 
plaintiff  gave  an  order  on  his  employer  for 
|20,  payable  in  installments  of  $5  each,  to 
be  deducted  from  wages  for  January,  Feb- 
Tuaiy,  March,  and  April.    The  drawee  of 


the  order  did  not  accept  it,  but  paid  the 
January  and  Februarv  installments.  He 
did  not  pay  those  or  March  and  April, 

Slaintiff  not  working  during  those  months, 
[ay  1st,  plaintiff  resumed  work.  May  10th, 
there  was  due  him  more  than  $10,  and  May 
28th  he  met  with  the  accident  for  which 
the  action  on  the  policy  was  brought.  The 
company  did  not  demand  the  balance  of 
the  order  from  the  drawee,  did  not  notify 
plaintiff  of  its  non-payment,  or  return  or 
offer  to  return  it,  or  notify  plaintiff  that 
the  contract  was  at  an  end.  The  policy,  by 
its  terms,  divided  the  twelve  months  into 
four  periods,  of  two,  two,  three,  and  ^ye 
montns.  respectively,  and  provided  that 
each  of  the  four  installments  of  the  order 
should  appljT  to  the  payment  of  the  pre- 
mium for  a  single  period,  and  that  no  lia- 
bility should  be  incurred  by  reason  of  an 
accident  occurring  within  a  period  for 
which  the  Installment  should  not  have  been 
actually  paid.  Beld,  that  the  action  could 
not  be  maintained. — Bane  v.  Travelers' 
Ins.  Co.,  (Ky.)  787. 

Mutual  companies — Beorganization. 

4.  An  insurance  company  being  in  em- 
barrassed circumstances,  a  plan  of  reorgan- 
ization was  determined  upon,  and  a  new 
company  was  formed,  which  agreed  to  lend 
defendants,  who  were  stockholders  in  the 
old  company,  $10,000  to  pay  off  its  debts; 
and  thereupon  defendants  executed  a  bond 
to  indemnify  the  new  company  against  loss 
on  account  of  the  liabilities  of  the  old  com- 
pany, and  bound  themselves  to  pay  off  such 
losses  to  the  extent  of  sums  unpaid  on  their 
subscriptions  to  stock.  Held,  (1)  that  there 
was  sufficient  consideration  to  support  the 
bond,  and  (2)  that,  although  the  company 
was  organized  on  the  mutual  plan,  yet,  sec- 
tion 10  of  the  charter  proviaing  that,  for 
the  better  security  of  policy  holders,  the 
company  may  add  thereto  a  guaranty  or 
stocK  capital,  not  exceeding  $200,000,  this 
bond  is  to  be  considered  as  a  guaranty,  un- 
der this  section,  for  the  payment  of  the 
debts  and  liabilities  of  the  old  company  by 
the  defendants,  to  the  extent  of  amounts 
unpaid  on  their  subscriptions  to  stock. — 
Planters'  Ins.  Co.  v.  Wicks,  (Tenn.)  172. 

5.  As  the  intention  of  the  parties  to  the 
bond  was  that  the  new  corporation  should 
pay  off  the  debts  of  the  old,  with  the  right 
to  reimbursement  from  the  defendants, 
the  right  of  action  on  the  bond  vested  in 
the  new  corporation,  and  not  in  its  stock- 
holders.—Id. 

6.  The  defendants  resist  the  enforcement 
of  the  bond  upon  the  ground,  also,  that 
it  was  understood  at  the  time  they  signed 
that  the  bond  was  not  to  become  operative 
unless  all  the  stockholders  of  the  old  com- 
panv  should  sign,  which  they  failed  to  do. 
Ilela  that,  as  the  new  company  was  organ- 


996 


INDEX. 


ized  and  conducted  business  for  years  un- 
der the  contract,  and  defendants'  bond  ex- 
ecuted in  pursuance  thereof,  and  many 
persons  were  induced  to  subscribe  to  stock 
in  the  new  company  upon  the  faith  there- 
of, all  of  which  defendants  knew,  they 
cannot  now  be  allowed  to  make  such  a  de- 
fense, as  it  would,  under  the  circumstances, 
be  inequitable. — Id. 

INTEBEST. 

Bee,  also,  Executors  and  Admdnistratcrs,  18, 
14;  Ouardian  and  Ward,  6;  lYuiti,  7. 

Legal  rate— Place  of  contract. 

A  mortgagee,  resident  in  Tennessee,  who 
had  accepted  a  draft  in  favor  of  the  mort- 
gagor as  consideration  for  the  mortgage, 
was  compelled  to  pay  a  judgment  on  the 
draft  which  was  rendered  in  New  York. 
The  rate  of  interest  the  mortgagee  was  en- 
titled to  be  allowed  was  7  per  cent.,  the 
legal  rate  in  New  York  from  the  time  the 
draft  was  due  till  the  date  of  judgment, 
and  after  that,  6  per  cent,  the  legal  rate 
of  Tennessee. — Cocke  v.  Hatcher,  (Tenn.) 
170. 

INTOXICATINa  UQUOSS. 

Local  option. 

1.  The  statute  requiring  the  order  for 
election  under  the  Texas  local  option  law 
to  be  issued  at  the  term  of  court  succeed- 
ing the  filing  of  the  petition  therefor  is 
mandatory,  and  an  election  held  under  an 
order  issued  at  any  other  term  of  court  is 
absolutely  void.— fex  parte  Sublett,  (Tex.) 
8d4. 

2.  Under  the  Texas  local  option  law  aa 
it  existed  in  November,  1876,  an  election 
under  its  provisions  could  be  ordered  at  a 
special  session  of  the  commissioners'  court, 
if  such  was  the  first  session  after  the  filing 
of  the  petition.— Id. 

8.  Local  option  law,  when  adopted  by 
vote,  does  not  become  operative  until  the 
order  of  court  declaring  the  result  of  the 
election  has  been  published  for  four  suc- 
cessive weeks,  and  the  sale  of  intoxicating 
liquors  in  the  community  is  not,  prior  to 
such  publication,  a  violation  of  the  local 
option  law.  Where  the  order  was  pub- 
lished in  the  four  successive  issues  of  the 
newspaper  of  July  4th,  11th,  18th,  and  25th, 
charge  that  the  law  became  operative  on 
the  last-named  date,  held  erroneous.  The 
law  contemplates  that  the  order  shall  be 
published  for  four  full  consecutive  weeks, 
or  twenty-eight  days,  from  the  day  of  its 
first  publication,  and  in  refusing  a  special 
charge  to  that  effect  the  trial  court  further 
erred.— Phillips  v.  SUte,  (Tex.)  898. 


TJnlawltil  sales — ^o  minor. 

4  The  issue  bein^  the  defendant's  knowl- 
edge of  the  minority  of  the  purchaser  of 
the  intoxicating  liquor,  the  state,  over  ob- 
jection, was  permitted  to  ask  a  witness  if, 
at  the  time  of  the  offense,  the  purchaser, 
by  reason  of  his  physical  appearance, 
would  be  taken  by  a  person  of  ordinary 
observation  to  be  a  minor;  and  the  witness 
was  permitted  to  answer  in  the  affirmative. 
Held  error.— Koblenschlag  v.  State,  (Tex.) 
888.* 

6.  The  written  consent  of  the  father  of  a 
minor,  as  follows:  "Please  let  my  son  John 
have  anything  in  reason,  or  a  drink  when 
he  wants  it,  and  oblige  a  friend, "  signed 
and  delivered  to  the  defendant  by  the 
father,  is  a  continuing  authority  to  sell  to 
such  minor,  and  until  revoked  a  complete 
defense  to  an  indictment  for  selling  liquor 
to  such  minor  in  ordinary  retail  quantities, 
without  the  consent  of  his  parent  or  guard- 
ian.—Mascowitz  V.  State,  (Ark.)  666.* 

Evidence. 

6.  In  a  prosecution  forthesaleof  whiskv 
on  Sunday,  where  the  witness  was  so  drunk 
at  the  time  of  the  alleged  offense  as  to  be 
unable  to  testify  whether  the  whisky  was 
sold  or  given  to  him,  or  whether  or  not  he 
paid  for  it,  held,  that  the  evidence  was  in- 
sufficient to  sustain  a  conviction. — ^Keller 
V.  State,  (Tex.)  886. 

Landlord's  liability. 

7.  Under  the  Arkansas  statutes,  (Mansf. 
Dig.  §  1926,)  which  make  it  a  misdemeanor 
for  any  person  owning,  using,  or  controll- 
ing a  house  or  tenement  to  sell  or  give 
away,  or  allow  to  be  sold  or  given  away, 
any  ardent  or  vinous  spirits,  a  landlord 
who  leases  a  house  for  a  lawful  purpose  is 
not  bound  to  interfere,  and  invoke  the  law, 
when  he  subsequently  finds  that  the  tenant 
is  using  the  premises  for  the  sale  of  liquor. 
—Crocker  v.  State,  (Ark.)  197. 


JUDGE. 

Absence  at  term-day,  see  Cdwi$,  8. 

Powers  of  special  Judge. 

Rev.  St.  Mo.  §  1879,  authorizes  the  elec- 
tion of  a  special  judge  in  certain  criminal 
cases,  and  confers  on  nim  all  the  powers  of 
the  regular  judge  during  the  tnal  of  the 
particular  case  for  which  he  is  elected,  but 
provides  that,  upon  the  conclusion  of  that 
trial,  his  power  snail  instantly  cease.  Held 
that,  if  the  judgment  rendered  by  him  is 
reversed  on  appeal,  he  still  has  authority 
to  hear  the  case  upon  the  new  triaL— 
State  V.  Sneed,  (Mo.)  411.    ^<-^  t 
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Collateral  attack,  see,  9\bo,  Atlaehmeni,  4,  5. 
ConcluBivenesB,  see,  also  Estoppel,  1. 
Judgment   creditors,  see   Assignment  far 

Benefit  of  Creditors,  11, 12. 
Lien,  see  Mortgages,  8,  5. 
Jion  obstante  veredicto,  see  Appeal,  R5. 
Rendition  and  entry,  see,  also,  Principal 

and  Surety,  7. 

Beoord. 

1.  Where  a  transcript  from  the  county 
court  fails  to  state  that  the  Judgment 
therein  was  rendered  at  a  regular  term,  hut 
states  that  the  Judgment  was  entered  on 
May  6, 1885,  it  will  be  presumed,  in  the  ab- 
sence of  contrary  eyidence  in  the  record, 
that  such  Judgment  was  rendered  at  a  reg- 
ular term,  as  fixed  by  the  county  commis- 
sioners.—Baldridge  V.  Penland,  (Tex.)  665. 

2.  Where  a  statute  provides  that,  when 
any  judgment  has  been  recorded  and  in- 
dexed, it  shall,  from  the  date  of  such  rec- 
ord and  index,  operate  as  a  lien,  held,  that 
the  record  must  show  the  names  of  the 
plaintiffs  and  defendants  in  the  Judgment 
A  judgment  rendered  against  Joan  and 
William  Bankhesd^  and  recorded  and  in- 
dexed as  against  Joan  and  William  Burk- 
head,  confers  nollen.-*Anthonyy.  Taylor, 
CTex.)681. 

Conoliisiveness. 

8.  The  ruling  in  Hughes  v.  Lane,  25  Tex. 
856,  that  a  Judgment  upon  demurrer  is  not 
conclusive,  was  not  necessary  to  the  de- 
cision of  that  case,  and  cannot  be  main- 
tained either  upon  principle  or  authority. 
— Bomar  v.  Parker,  (Tex.)  599. 

4.  Where  a  petition  has  been  twice  held 
bad,  and  two  trial  amendments  have  been 
filed,  it  must  be  presumed,  upon  the  plain- 
tiiS's  filing  a  third  amended  petition,  that 
his  counsel  made  good  all  former  deficien- 
cies pointed  out  by  the  court;  and,  where 
that  petition  has  been  dismissed  on  de- 
murrer, it  is  reasonable  to  conclude  that 
the  judge  did  not  dismiss  it  on  account  of 
the  generality  of  the  allegations,  or  other 
matter  of  form,  but  because  he  was  of 
opinion  that  the  facts  stated  did  not  show 
a  meritorious  cause  of  action.  Such  a  dis- 
missal, not  set  aside,  is  therefore  res  adju- 
dtcato.— Id. 

5.  Matters  put  in  issue  on  the  trial  of  a 
plea  in  abatement  in  an  attachment  suit 
are  not  to  be  considered  as  res  adjudicata 
where  the  case  is  afterwards  tried  on  its 
merits;  overruling  Stewart  v.  Nelson,  79 
Mo.  522.— Garrett  v.  Greenwell,  (Mo.)  441. 

6.  A  judgment  against  an  administrator 
does  not  conclude  the  widow  of  the  intes- 
tate in  a  suit  to  subject  land  conveyed  by 
him  to  her  in  -consideration  of  love  and 
affection   only.     She   may    disprove   the 


fact  of  his  indebtedness.— Hobbfl  v.  Mc- 
Makin.  (Ky.)  798. 

7.  Where  judgment  is  taken  against  one 
of  several  defendants,  who  was  neither 
served  with  summons,  nor  brought  into 
court  in  any  other  manner,  the  Judgment, 
although  properly  rendered  against  the 
others,  shoula  be  regarded  as  or  no  eifedt 
when  sought  to  be  taken  advantage  of  in  a 
collateral  proceeding.— County  of  Jasper 
V.Mickey,  (Mo.) 424. 

Collateral  attack. 

8.  The  judgments  and  orders  of  probate 
courts  in  matters  within  their  jurisdiction 
have  the  same  import  of  verity  as  those  of 
courts  of  general  Jurisdiction,  and,  like 
them,  are  not  to  be  impeached  in  collateral 
proceedings. — Camden  v.  Plain,  (Mo.) 86. 

9.  In  ejectment,  defendant  claimed  un- 
der an  administrator's  deed,  which  plain- 
tiff attacked  on  the  ground  that  the  peti- 
tion for  the  sale  of  decedent's  realty  failed 
to  show  that  his  personal  estate  was  not 
sufilcient  to  pay  existing  debts.  Held,  that 
the  Judgment  of  the  probate  court  upon 
that  question,  after  jurisdiction  obtained 
by  publication,  could  not  be  collaterally 
attacked. — Id. 

10.  Under  the  Missouri  practice,  a  notice 
in  an  order  of  publication,  bearing  date 
February  10,  1877,  and  notifying  the  de- 
fendants to  appear  at  the  next  term  of  the 
court  to  be  nolden  ''at  Carthage,  in  the 
county  and  state  aforesaid,  on  the  first 
Monday,  A.  D.  1877,  and  on  or  before  the 
third  day  thereof, "  etc.,  should  not  be  con- 
strued, for  the  purposes  of  collateral  attack 
of  the  decree  rendered  thereon,  to  mean 
that  the  defendants  are  to  appear  on  the 
first  Monday  in  January,  1877,  where  it  is 
a  matter  of  Judicial  notice  that  the  court 
in  which  the  suit  is  pending  held  its  next 
term  on  the  first  Monday  m  May.  1877. — 
County  of  Jasper  v.  Mickey,  (Mo.)  424. 

11.  In  ejectment  to  recover  the  posses- 
sion of  certain  real  estate,  defendant 
claimed  title  under  a  sheriff's  deed,  ^iven  at 
a  sale  under  two  soecial  executions  is- 
sued upon  special  juagments  rendered  by 
a  Justice  of  the  peace  upon  special 
tax  bills  for  the  doing  of  certain  grading 
in  the  city  of  Kansas.  Section  4  of  the 
Kansas  City  charter  provides:  "Where  the 
amount  due  on  any  tax  bill  does  not  exceed 
three  hundred  dollars,  suit  may  be  brought 
thereon  before  the  recorder  of  the  citv,  or 
any  justice  of  the  peace  of  said  city. ''^  etc. 
The  executions  only  recite  that  the  justice 
who  rendered  the  judgments  was  a  Justice 
of  the  peace  of  Kaw  township,  and  omits  the 
words  "in  Kansas  City.  **  It  was  admitted 
that  it  appeared  from  the  proceedings  held 
before  the  Justice  that  he  was  a  lustice  of 
the  peace  m  Kansas  City.  Held,  that  the 
judgments  were  not  subjeej^-^tiillateral 
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attack,  and  that  an  exception  to  the  deed 
on  this  ground  was  not  well  taken. — Karnes 
V.  Alexander,  (Mo.)  518. 

Action  to  set  aside. 

12.  A.,  B.,  and  C,  claiming  title  sepa- 
rately to  several  tracts  of  land,  sued  jointly 
to  recover  them  from  defendants.  On  ap- 
peal the  supreme  court  remanded  the  case 
for  misjoinder  of  plaintiffs.  Pending  the 
appeal,  defendants  compromised  with  A. 
and  B.,  and  received  a  deed  to  the  tracts 
claimed  by  them.  C.  alone  appeared  when 
the  case  was  again  called  in  the  trial  court, 
dismissed  the  suit  as  to  A.  and  B.,  and 
obtained  judgment  for  the  tract  claimed  bv 
her.  Afterwards  A.  and  B.  appeared,  and, 
without  notice  to  the  defendant,  obtained 
leave  to  amend  their  original  petition,  and 
took  judgment  for  the  tracts  compromised 
pending  appeal.  In  a  suit  to  set  aside  this 
judgment,  held  that,  as  the  original  action 
had  been  dismissed  as  to  A.  and  B.,  they 
were  out  of  it  for  all  purposes,  and  could 
only  proceed  by  a  new  suit,  and  the  service 
of  process  upon  defendants.— Sowell  v. 
Jones,  (Tex.)  620. 

13.  Diligence  can  hardly  be  expected  of 
a  defendant  in  preventing  judgment  in  a 
suit  of  the  pendency  of  which  he  has  had 
no  legal  notice,  andlack  of  it  is  therefore 
no  defense  to  an  action  to  set  aside  such 
judgment. — Id. 

14.  In  a  suit  to  set  aside  a  judgment  ob- 
tained without  notice,  and  for  a  new  trial, 
the  petition  shows  a  meritorious  defense 
where  it  alleges  ownership  of  the  land  in 
controversy.— Id. 

Original  proceedings  for  new  trial. 

15.  A  party  who  institutes  an  original 
action  for  a  new  trial,  on  equitable  grounds, 
occupies  no  better  position  than  one  who 
makes  his  motion  during  the  term  at 
which  the  judgment  is  rendered,  and  he 
should  be  held  to  the  diligence  of  prose- 
cuting his  action  to  a  final  determination. 
If  a  demurrer  to  his  petition  is  sustained, 
and  he  fails  to  either  amend  or  appeal,  he 
is  debarred  of  a  second  action. — Bomar  v. 
Parker,  (Tex.)  5»9, 

JUDIOIAL  SALES. 

See  Aiiachment;  Execution;  Executors  and 
Administrators,  21-29;  Guardian  and 
Ward,  8-^;  Mortgages,  7-12;  ParHHon. 

Fixtures. 

1.  A  sale  by  a  sheriff,  by  order  of  a  court 
of  equity,  of  a  cotton-gin  and  condenser, 
together  with  the  gin -house,  made  at  the 
court-house  door,  is  not  void  because  the 

Property  was  not  present.  The  property, 
eing  a  fixture,  is  in  the  nature  of  real  es- 
tate, and  may  be  sold  as  such. — Morrow  v. 
McGregor,  (Ark.)  49. 


Bealty  subject  to  dower. 

2.  Two  partners  made  an  assignment  of 
all  their  property  for  the  benefit  of  their 
creditors,  expressly  reserving  the  dower 
right  of  the  wife  of  one  of  them  in  the  land 
assigned.  The  assignee  brought  suit  to 
sell  the  realty,  and  the  court,  in  directins^ 
the  sale,  reco^ized  the  dower  right,  ana 
ordered  that  its  value  should  be  paid  to 
the  widow,  (the  husband  being  then  dead.) 
This  was  not  done,  but  the  land  was  sold 
subject  to  dower.  Held,  that  the  right  to 
dower  was  thus  finally  ascertained,  and 
could  not  afterwards  be  contested  by  the 
purchasers  who  bought  at  the  commis- 
sioner's sale.  —  Pepper  v.  Thomas,  (Ky.) 
297. 

Judgment  for  purchase  price. 

8.  A  motion  by  the  master  for  Judgment 
against  a  purchaser  at  a  sale  by  order  of 
the  chancellor  on  the  groand  that  the 
price  had  been  paid  in  confederate  money, 
18  a  suit  in  the  interest  of  the  parties,  and  a 
decree  granting  prooesa  against  audi  pur- 
chaser Is  a  final  decree. -Hardin  v.  Wat- 
son, (Tenn.)  87. 

4.  Where  a  decree  is  made  on  such  mo- 
tion in  1869,  and  subsequently,  in  1870.  a 
stay  of  execution  to  August  term,  1870,  is 
granted,  the  stay  ceases  with  that  term, 
and  an  appeal  will  not  lie,  "upon  the 
whole  case,^'  from  a  final  decree  disposing 
of  the  cause,  and  settling  all  questions  pro- 
nounced in  1879.— Id. 


JUEY, 

Competency,  see,  also.  New  Trial,  4. 
Custody  and  conduct,  see  Criminal  iVo^- 

tice,  40-^. 
Province  of,  see  Boundaries,  6;  Counties, 

6;   Criminal  Practice,  85,  86;  Negligence^ 

8-8;  Negotiable  Instruments,  15;  Robbery,  8. 
Verdict,  see  Criminal  Practice,  48-45;  New 

Trial,  5-8;  Trial,  11-18. 

Competency. 

1.  One  who  had  lived  in  this  country 
about  18  years,  resided  in  the  city  of  St. 
Louis  8  years,  was  over  21  years  of  age, 
had  declared  his  intention  of  becoming  a 
citizen  according  to  law  not  less  than  1  nor 
more  than  5  years  prior  to  the  trial,  is  a 
citizen  under  Const.  Mo.  art.  8,  §  2,  and, 
under  the  Missouri  statutes,  a  competent 
juror  upon  the  trial  of  a  criminal  case. — 
State  V.  Pagels.  (Mo.)  981. 

2.  On  the  voir  dire  of  a  juror  he  said  that 
he  heard  a  person  in  whom  he  had  confi* 
dence  make  a  statement  of  the  case  upon 
hearsay,  and  that  thereupon  he  (the  juror) 
f ormea  an  opinion,  provided  the  statement 
was  true,  but  had  formed  no  conclusion  as 
to  whether  or  not  it  was  true.  Held  not 
a  disqualifying  conclusion.  •-•  Balding  v. 
State.  (Tex.)  57§.      ^,^,,_,  ^^,  CoOoTp 
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8.  After  a  panel  of  Jurors  had  been  qual- 
ified and  duly  cautioned,  defendant  was, 
on  motion,  allowed  48  hours  to  make  bis 
peremptory  challenges.  On  the  day  of  the 
trial,  four  days  thereafter,  defendant's 
counsel  requested  a  re- examination  of  the 
panel  to  ascertain  whether  any  of  them 
nad  become  disqualified  by  having  in  the 
mean  time  read  certain  newspapers  preju- 
dicial to  defendant.  Held,  that  in  the  ab- 
sence of  evidence  that  the  jury  had  disre- 
garded the  court's  admonition,  and  read 
the  newspapers,  the  motion  was  properly 
denied,  especially  as  it  did  not  appear  that 
said  newspapers  contained  anything  preju- 
dicial to  defendant.— State  v.  Rose.  (Mo.) 
788. 

Prejudice. 

4.  An  aversion  to  a  bogus  plea  of  insanity 
does  not  disqualify  a  person  from  serving 
as  a  juror  who  is  otherwise  competent. — 
B};ate  v.  Pagels,  (Mo.)  981. 

5.  In  an  action  to  recover  damages  under 
the  statute  of  Missouri  for  causing  the 
death  of  a  person,  the  competency  of  a 
juror  who  testified  that  he  had  no  preju- 
dice against  this  particular  case,  but  that 
he  was  opposed  to  personal  damage  cases 
generally,  but  that,  if  the  evidence  showed 
that  the  plaintiffs  were  entitled  to  dam- 
ages, then  he  would  be  in  favor  of  award- 
ing them,  is  a  question  for  the  court  to  trv, 
and  the  findings  of  the  court  upon  it  will 
not  be  disturbed.— McCarthy  V.  Cass  Ave- 
nue &  Fair  Grounds  Ky.  Co.,  (Mo.)  516. 

ChallengeB. 

6.  That  the  trial  court  erroneously  over- 
ruled a  good  challenge  for  cause  to  an  un- 
qualified juror,  and  required  the  defense 
to  exhaust  a  peremptory  challenge  on  him, 
is  not  reversible  error,  when  it  does  not  ap- 
pear that  any  objectionable  juror  was 
forced  upon  the  defendant.  —  Balding  v. 
State,  (Tex.)  579. 

7.  Under  the  Criminal  Code  of  Ken- 
tucky, each  party  to  a  criminal  prosecution 
is  entitled  to  a/wW  panel  of  jurors,  found, 
upon  examination,  qualified  to  try  the  case, 
before  being  required  to  exercise  the  right 
of  peremptory  challenge  to  the  individual 
juror;  and,  whenever  the  number  is  less- 
ened by  challenge  of  either  party,  the 
panel  must  be  again  filled  before  being 
passed  on,  and  so  on  until  the  jury  is  com- 
pleted.— Jenkins  v.  Commonwealth,  (Ky.) 
616;  Wilson  v.  Commonwealth,  (Ky.)818. 

Bight  to  trial  by  jury. 

8.  The  refusal  of  the  trial  court  to  grant 
a  jury  in  a  civil  case  is  not  a  sufficient 
ground  for  reversing  the  judgment,  if,  un- 
der the  evidence,  none  other  could  have 
been  rendered.  — County  of  Caldwell  v. 
Crocket,  (Tex.)  607. 


Justice  of  the  Peace. 

Jurisdiction,  see  Judgment,  11;  Set- Off  and 

Counter- Claim. 
Mayor  acting  as,  see  Municipal  OorpiiTfk- 

lMn$,  15,  16. 


liaches. 

Plea  of  stale  demand,  see  Appeal,  43;  Public 
Lands,  18. 

liANDLOKD   AND   TENANT. 

Illegal  use  of  premises,  see  Intoxicating 
Liquors,  7. 

Leasehold  estate,  see  Descent  and  Distribu- 
tion, 

Mining  leases,  see  Mines  and  Mining, 

Landlord's  lien  for  rent. 

1.  Where  the  assignee  retains  possession 
of  the  leased  premises,  he  is  liable  for  rent 
under  the  lease,  and  the  landlord  is  entitled 
to  be  paid  therefor  out  of  the  proceeds  of 
sale  in  the  assignee's  hands.  — Loth  v. 
Carty.  (Ky.)  814. 

2.  Where  the  tenant  assigns  his  property 
for  the  benefit  of  creditors,  and  the  assign- 
or brings  suit  to  settle  the  estate,  the  land- 
lord need  not  sue  out  a  distress  warrant  or 
attachment  for  his  rent  in  order  to  preserve 
his  lien.— Id. 

5.  And,  although  the  Kentucky  statute 
requires  that  the  landlord  shall  assert  his 
claim  for  rent  within  three  months  after  it 
is  due,  yet,  where  the  tenant's  assignee  for 
the  benefit  of  creditors  brings  suit  to  settle 
the  estate  within  the  three  months,  and 
avers  that  the  landlord  has  a  lien,  this  is 
sufficient  to  preserve  the  lien.  The  assignee 
represents  tne  landlord,  and  holds  the  es- 
tate in  trust  for  him  along  with  other  cred- 
itors.- Id. 

4.  The  statute  provides  that,  if  property 
be  removed  openly  and  without  fraudulent 
intent  from  the  leased  premises,  the  land- 
lord's lien  shall  be  lost  unless  asserted 
within  15  days.  Held,  that  this  provision 
does  not  apply  where  the  property  is  re- 
moved by  the  assignee  for  the  benefit  of 
creditors. — Id. 

Landlord's  attachment. 

6.  Rev.  St.  Mo.  1879,  g  8091,  gives  two 
independent  grounds  for  an  attachment  for 
rent,  either  of  which  is  sufficient  to  sustain 
the  writ;  and,  accordingly,  if  a  tenant 
either  removes  his  property  from  the  de- 
mised premises  within  80  days  prior  to  the 
commencement  of  the  suit  for  attachment, 
or  if  he  has  disposed,  or  attempted  to  dis- 
pose, of  his  property,  so  as  to  endanger, 
hinder,  or  delay  the  landlord  from  the  col- 
lection of  his  rent,  the  proceeding  for  a^ 
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tachment  is  well  ffroanded. — Garroatte  v. 
White,  (Mo.)  681. 

6.  Under  Rev.  St.  Mo.  1879,  §§8088. 8091, 
8093,  3095,  a  proceeding  for  attachment 
for  rent  is  intended  to  be  a  provision  for 
the  enforcement  of  the  landlord's  lien  on 
the  crop  grown  on  the  demised  premises 
for  the  rent  of  the  year  in  which  such  crop 
was  grown;  and  such  proceeding  can  be 
maintained  by  the  landlord,  not  only 
against  hvs  immediate  lessee,  but  also 
against  the  tenant  of  such  lessee,  provided 
the  rent  accrued  during  the  term  of  such 
lessee.  Where,  therefore,  an  under-tenant 
had  removed  certain  wheat  crops  from  his 
land  within  80  days  next  before  the  com- 
mencement of  a  suit  for  an  attachment, 
and  while  rent  was  owing  by  the  lessee  to 
the  landlord,  held,  that  the  landlord  was 
entitled  to  an  attachment  against  the  un- 
der-tenant's wheat  for  the  rent  due  by  the 
lessee  to  the  landlord.— Id. 

Notice  to  quit. 

7.  Where  a  tenant  enters  upon  land  and 
subsequently  denies  his  landlord's  title. 
hM,  that  he  is  not  entitled  to  notice  to 
quit. — Ramsey  v.  Henderson,  (Mo.)  408. 

LABCENT. 

See,  also.  Burglary;  False  Pretenses;  Bob- 
bery, 

binding  and  appropriating. 

1.  Under  Code  Tenn.  §  5451,  providing 
that  "if  any  person  come,  by  finding,  to 
the  possession  of  any  personal  property  of 
which  he  knows  the  owner,  and  unlaw- 
fully appropriates  the  same  *  •  *  to 
his  own  use,  he  is  guilty  of  larceny, "  etc, 
one  who  finds  a  cuff  button  is  not  guilty 
of  larceny  because  he  refuses  to  give  it  up 
upon  demand  by  the  owner,  if,  at  the  time 
he  found  it,  he  did  not  know  who  the 
owner  was.— Mayes  v.  State,  (Tenn.)  d59. 

2.  An  instruction  that  if  the  property- 
taken  was  so  obtained  by  stealth  or  fraud, 
with  intent  to  steal  the  same,  the  offense 
of  larceny  was  made  out,  is  erroneous. 
Where  the  owner  parts  with  the  property 
by  consent,  there  is  no  trespass,  ana  the 
onense  is  that  of  cheating  at  common  law, 
or  the  statutory  offense  of  false  pretenses. 
—Haley  v.  State,  (Ark.)  746. 

Indictment — Two  counts. 

8.  Indictment  for  larceny  contains  two 
counts;  the  first  alleging  the  ownership  in 
some  person  unknown,  and  the  second  Uiat 
the  owner  was  one  S.  The  evidence  show- 
ing that  the  name  of  the  owner  was  known, 
operates  to  defeat  a  conviction  under  the 
first  count,  wherefore  the  trial  court  should 
have  confined  the  charge  to  the  second 
count.— Boren  v.  State.  (Tex.)  468. 

4.  The  first  count  being  eliminated,  the 


legality  of  a  conyiction  under  the  second 
count  will  depend,  first,  upon  the  sufl)- 
ciency  of  the  indictment  in  the  second 
count  to  charge  the  offense. — Id. 

5.  It  was  not  essential  to  the  sufficiency 
of  the  second  count,  as  an  indictment,  that 
it  should  show  by  conjunctive  words  the 
accused  named  in  the  two  counts  to  be 
the  same  person,  and  the  stolen  property 
described  in  the  two  counts  to  be  the  same 
property.— Id. 

6.  Both  counts  in  the  indictment  in  this 
case  being  sufficient  in  themselves  to  charge 
the  offense,  that  which  is  supported  by 
the  evidence  will  support  a  general  verdict 
of  guilty. — Id. 

Bobbery. 

7.  Astatute(Mansf.  Dig.  §2288)  declared 
that  ''upon  an  indictment  for  an  offense 
consisting  of  different  degrees,  the  defend- 
ant may  be  found  guilty  of  any  de^ee  not 
higher  than  that  charged  in  the  indictment, 
and  ma^  be  found  guiltv  of  any  offense  in- 
cluded m  that  charged  in  the  indictment. " 
Section  2289  provided  that  all  offenses  of 
larceny  should  be  deemed  degrees  of  the 
same  offense  in  the  meaning  of  that  sec- 
tion. Held  that,  the  crime  of  robbery  be- 
ing an  aggravated  or  compound  larceny,  a 
conviction  of  ffrand  larceny  upon  an  in* 
dictment  for  robbery  is  proper  li  the  Jury  is 
in  doubt  which  offense  defendant  commit- 
ted.—Haley  V.  State,  (Ark.)  746. 

Evidence— Competency. 

8.  Where  part  of  the  stolen  goods  are 
found  in  possession  of  a  woman  whom 
defendant  claims  to  be  his  wife,  shortly 
after  the  taking,  evidence  of  the  subse- 

?[uent  finding  of  the  remainder  60  yards 
rom  the  place  where  the  first  finding  was 
made,  held  competent  in  connection  with 
other  facts  tenaing  to  connect  defendant 
with  the  larceny.— State  v.  Phelps,  (Mo.) 
119. 

9.  Where  two  joint  defendants  were  to- 
gether when  a  larceny  took  place,  the  pos- 
session of  the  stolen  goods,  shortly  aft^r 
the  larceny,  by  one  of  them,  is  criminating 
evidence  against  both. — Id. 

10.  The  brand  of  the  party  from  whom 
the  defendant  claimed  to  have  obtained 
the  alleged  stolen  animal  was  proved  to  be 
a  horizontal  *'ll.*'  The  brand  on  the  ani- 
mal was  proved  to  be  a  perpendicular  "11.  * 
The  defense  offered  evidence  to  the  effect 
that  mistakes  in  the  manner  of  applying  the 
brand  were  frequently  Aiade  by  stock-men. 
Meld,  that  the  exclusion  of  the  proof  was 
error.— Boren  v.  State.  (Tex.)  468. 

Sufiaciency. 

11.  Defendant  killed  a  cow  which  he  had 
claimed  to  own.  and  preserved  the  hide. 
The  alleged  owner,  with  others,  went  to 
his  house,  and  examined  the  hide,  which 
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was  of  a  peculiar  color,  and  branded. 
When  told  that  the  cow  belonged  to  wit- 
ness, defendant  said  he  would  pay  for  it. 
The  evidence  as  to  its  ownership,  and  the 
intent  of  the  defendant  in  killing  it,  were 
conflicting,  defendant's  own  statements  as 
to  his  claim  of  ownership  being  contradic- 
tory. Bsid,  that  the  evidence  warranted  a 
conviction  of  larceny.— Hunnicatt  v.  State, 
<Tez.)882. 

Instruotiozui. 

12.  The  trial  court  having  admitted  proof 
of  the  larceny  of  other  animals  in  the  same 
neighborhood,  and  at  the  same  time  the 
animal  described  in  the  indictment  was 
stolen,  omitted  to  instruct  the  Jury  for 
what  purpose  such  evidence  was  alone  ad- 
missible,—to  prove  the  intent  with  which 
the  animal  alleged  was  taken.  Heid  error, 
notwithstanding  the  omission  was  not  ex- 
cepted to,  nor  sought  to  be  supplied  bv 
special  charge.— Davis  v.  State,  (Tex.)  690. 

13.  Where,  in  a  trial  for  larceny,  the  sum 
of  the  testimony  presented  two  theories, 
— either  that  the  defendant  was  not  author- 
ized to  take  the  property;  or  that  he  was 
authorized,  but  took  it  knowing  that  his 
authorizer  had  no  title,  since  in  this  case 
the  latter  would  be  an  accomplice,  held  that 
his  evidence  should  not  go  to  the  jury 
without  a  charge  on  the  law  governing  ac- 
complice testimony.  —  Boren  v.  State, 
(Tex.)  468. 

14.  It  is  an  invariable  mie  of  practice  in 
Texas  that  the  charge  of  the  court  must  re- 
spond to  every  issue  raised  by  the  evidence. 
Purchase  is  a  valid  defense  to  larceny,  and, 
if  such  defense  is  supported  by  evidence, 
it  is  the  right  of  the  accused  to  have  that 

Suestionof  fact  submitted  to  the  Jury.— 
iond  V.  State,  (Tex.)  580. 

15.  Upon  a  trial  for  robbery  resulting  in 
a  conviction  of  grand  larceny  there  was 
evidence  showing  that  the  property  ob- 
tained was  voluntarily  ^ven  by  the  prose- 
cuting witness  to  shield  himself  from  a 
threatened  exposure  of  crime-  by  defend- 
ants. Beld,  that  defendants  were  entitled 
to  an  unqualifled  instruction  that,  if  the 
jury  should  find  that  the  prosecuting  wit- 
ness had  parted  with  the  property  to  shield 
himself  from  prosecution,  or  to  avoid  a 
public  charge  of  crime,  the  offense  of  lar- 
ceny was  not  committed,  and  that  it  was 
error  for  the  court  to  modify  a  requested 
instruction  to  that  effect  by  adding  the 
idea  of  fraud.— Haley  v.  State,  (Ark.)  746. 

license. 

From  county,  see  Bridget,  2. 
Insurance  agents,  see  St(t(ute$,  8. 
Marriage  license,  application  for,  see  Per- 
jwry. 


JSDSSB. 

See,  also,  Attaehment,  11;  Equity,  8,  4;  Ex- 
ecution, 5,  6;  Judgment,  2;  Landlord  and 
Tenant;  Mechanic^  Lien;  Mortgagee,  5,  8- 
10;  Taxation,  15-18;  Vendor  and  Vendee,  3. 

For  improvements,  see  Tenancy  in  Com- 
mon,  8. 

Pledge,  see  Oamiehmeni,  1-4. 

Stable  keeper's  Uen. 

If  one  who  is  allowed  by  the  owner  of  a 
horse  to  have  possession  of  it,  and  keep  it 
in  the  town  of  A.,  but  who  is  forbidden  to 
take  it  to  the  town  of  B.,  nevertheless  takes 
it  to  B.,  and  boards  it  at  a  livery -stable 
there,  the  stable  keeper  will  not  acquire  a 
lien  thereon  under  Rev.  St.  Tex.  art.  3183, 
giving  stable  keepers  a  lien  "upon  all 
animals  placed  with  them  for  feed,  care, 
and  attention. "— Stott  v.  Scott,  (Tex.)  494. 

TiTMTTATION    OP   ACTIONS. 

Adverse  possession,  see,  also.  Boundaries, 
9,10. 

Enforcement  of  f quity,  see  Deed,  1. 

Exceptions,  see.  also.  Constitutional  Law,  1. 

Plea  of  stale  demand,  see  Appeal,  43;  Pub- 
He  Laj^ds,  18. 

Running  of  the  statute,  see,  also,  Counties, 
6;  Taxation,  18. 

When  applicable,  see,  also.  Quieting  Title,  6. 

To  what  cases  applioable. 

1.  Where  the  relations  of  a  principal  and 
agent  are  continuous,  and  no  accounting 
has  ever  been  had  between  them,  there  is 
nothing  to  set  the  statute  of  limitatiODS  in 
operation  as  to  their  mutual  claims. — ^Mo- 
Harry  v.  Irvin's  Ex'rs,  (Ky.)  800. 

2.  Gen.  St.  Ky.  c.  71,  art.  8,  §  2,  which 
provides  that  an  action  for  relief  on  the 
pound  of  fraud  shall  be  commenced  with- 
in five  vears  next  after  the  cause  of  action 
accruea.  applies  to  an  action  by  a  creditor 
against  his  debtor  to  set  aside  as  fraudulent 
a  conveyance  made  by  the  latter.— Cotton 
V.  Brown,  (Ky.)  294. 

8.  A  testator  devised  land  which  be- 
longed to  his  wife,  but  directed  that  the 
devisee  should  pay  her  a  certain  sum  in 
consideration  thereof.  In  an  action  by  the 
wife  to  recover  the  amount  of  the  devisee 
upon  his  implied  promise  to  pay  it,  held, 
that  the  statute  of  limitations  was  no  bar 
to  recovery.  The  title  to  the  land  was  still 
in  the  wife,  and  the  devisee  could  not  ac- 
quire title,  or  be  allowed  to  retain  posses- 
sion, without  paying  for  the  land. — Peck's 
Ex'r,  etc.,  v.  Price,  (Ky.)  806. 

Suspension  of  statute. 

4.  Tlxat  clause  of  the  new  constitution  of 
Texas  which  provides  that  the  period  from 
twenty-eighth  January,  1861,  when  the  or- 
dinance of  secessioDfwas  passed,  to  the 
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date  of  the  acceptance  of  the  new  consti- 
tution by  congress,  shall  not  be  included 
in  reckoning  time  under  the  statute  of 
limitations,  took  effect  on  December  8, 
1869,  when  the  constitution  was  ratified  by 
the  people,  and  its  taking  effect  was  not 
postponed  to  March  80,  1870,  the  date  of 
Its  acceptance  by  congress.  The  clause, 
therefore,  applies  to  all  cases  in  which  the 
bar  had  not  become  complete  before  I>e- 
cember  8,  1869.— Peak  v.  Swindle.  <!Tex.) 
478. 

Adverse  pcmhmMIoxi. 

5.  The  mere  placing  of  rails  for  a  fence 
upon  land  is  not  sufficient  evidence  of  pos- 
session to  establish  an  adverse  claim.  The 
possession  necessary  in  such  cases  must  be 
adverse  to  the  claim  of  all  others,  and  ac- 
companied by  an  actual  possession  exclu- 
sive in  its  character. — ^Richards  v.  Smith, 
(Tex.i571. 

6.  When  a  husband  is  in  possession  of 
property  belonging  to  his  wife  as  her  trus- 
tee, notning  short  of  an  open  and  explicit 
disavowal  and  disclaimer  of  a  holding  un- 
der that  title,  and  assertion  of  title  in  him- 
self, brought  home  to  the  wife's  knowl- 
edge, will  satisfy  the  law,  or  lay  a  founda- 
tion for  the  operation  of  the  statute  of 
limitations.— Gordon  v.  Bans,  (Mo.^  118. 

7.  If  one  enters  upon  land  by  the  owner's 
mere  permission,  expecting  merely  that  he 
will  give  it  to  him,  such  permission,  and 
entrv  under  it,  will  not  constitute  a  hos- 
tile holding;  but  where  there  is  an  unean- 
ditional  parol  gift  of  the  land,  accompanied 
by  an  actual  possession  of  15  years  or 
more,  with  claim  of  ownership,  the  donor 
cannot  recover  the  land,  although  the 
donee  may  have  entered  expecting  ^at  the 
donor  would  in  futuro  convey  or  devise 
the  land  to  him.— Commonwealth  v.  Gib- 
son, (Ky.)  453. 

8.  In  Arkansas,  where  a  person  claims 
title  by  limitation,  in  order  to  recover,  he 
must  show  actual  and  notorious  posses- 
sion in  himself  continuing  peaceably  and 
uninterruptedly  for  a  period  of  seven 
years.  Merely  going  upon  the  land,  and 
eirdling  a  part  of  the  trees,  then  leaving 
it.  and  exercising  no  other  acts  of  owner- 
ship, except  to  pay  taxes  thereon,  is  not 
sufficient  evidence  of  itself  to  establish 
such  possession.  —  Scott  v.  Woodruff, 
(Ark.)908.» 

Bunning  of  statute. 

9.  A  fire-engine,  for  the  payment  of 
which  certain  invalid  bonds  ana  coupons 
were  issued  by  a  city,  was  obtained  in  1877. 
The  right  of  action  on  an  implied  contract 
to  pay  for  it  was  barred  by  the  statute  of 
limitations  of  Texas  at  the  expiration  of 
two  years.  Consequently  an  action  to  en- 
force such  contract  could  not  be  main- 


tained In  1888.— Gould  v.  City  xrf  Paris, 
(Tex.)  650. 

10.  Under  Rev.  St.  Tex-  «rt.  677,  provid- 
ing that  "no  county  •hall  be  sued  unless 
the  claim  upon  which  such  suit  is  founded 
shall  have  £rat  been  presented  to  the 
county  commissioners'  court  for  allow- 
ance* «&d  such  court  shall  have  neglected 
0€  refused  to  audit  and  allow  the  same,  ^ 
the  statute  of  limitations  begins  to  run  aa 
to  such  claims,  duly  presented,  only  from 
the  date  of  the  rejection  of  the  claim. — 
County  of  Caldwell  v.  Crocket,  (Tex.)  607. 

11.  Where  money  is  deposited  as  a  wager 
on  the  future  rise  or  fall  in  the  value  of  a 
certain  commodity  or  thing,  the  statutory 
period  of  90  days,  during  which  suit  must 
be  brought  to  recover  the  same,  (iNew  Code 
Tenn.  §  2440,)  does  not  begin  to  run  at  the 
time  of  the  deposit  of  the  money,  but  from 
the  time  of  the  close  of  the  ''deal*'  to  await 
the  result  of  which  the  deposit  was  made. 
— McGrew  v.  City  Produce  Exchange, 
(Tenn.)  88. 

Id.  A  creditor  levied  on  the  interest  of 
his  debtor  in  a  tract  of  land  held  in  trust 
for  him  and  others.  At  the  sale  the  cred- 
itor bought  in  the  debtor's  interest  for 
$200,  and  afterwards  sold  it  to  plaintiff, 
who  brought  a  suit  for  partition.  It  was 
decided  in  that  case  that  the  debtor's  share, 
being  in  trust,  could  not  be  sold,  and  the 
sale  was  accordingly  set  aside.  Plaintiff 
thereupon  brought  this  action  against  the 
debtor  to  recover  upon  an  implieil  promise 
to  repay  the  $200  which  had  been  paid  for 
the  land.  Held,  that  the  right  of  action  did 
not  accrue  until  the  judgment  was  ren- 
dered in  the  former  action  setting  aside  the 
sale.— Johnson  v.  Barnes,  (Ky.)  176. 

18.  A  deed  of  land  in  Missouri,  belong- 
ing to  a  married  woman  in  her  own  right, 
conveyed  by  her  husband  by  a  deed  in 
which  he  was  sole  grantor,  executed  in 
1858,  prior  to  the  passage  of  the  act  (Gen. 
St.  464,  §  14)  now  known  as  Rev.  St.  1879. 
§  8295,  providing  that  ''no  conveyance 
made  during  coverture  by  the  husoand, 
of  •  *  *  any  interest  m  such  real  es- 
tate, shall  be  valid,  unless  the  same  be  by 
deed  executed  by  the  wife  Jointly  with  the 
husband,"  etc.,  though  void  as  to  the  es- 
tate of  the  wife,  is  competent  to  pass  the 
interest  of  the  husband  as  tenant  by  the 
curtesy  initiate;  and,  the  right  of  action 
to  recover  the  land  being  suspended  durin^c 
his  life,  the  statute  of  limitations  begins  to 
run,  as  against  the  wife  and  her  heirs,  from 
his  death,  and  not  from  the  date  of  posses- 
sion taken  under  the  deed. — Braoley  y. 
Missouri  Pac.  Ry.  Co.,  (Mo.)  427. 

Set-off. 

14.  The  right  to  set-off  accrues  when  an 
action  is  commenced,  and  is  not  barred  by 
the  statute  of  limitations,  even  though  not 
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pleaded  wltbin  the  stattitory  time,  where 
the  right  of  action  is  not  barred,  and  the 
claim  sued  on  and  the  set-off  both  arise 
out  of  the  same  transaction. — Dunn  y. 
Bell,  (Tenn.)41. 

Amendment. 

15.  In  an  action  against  a  railroad  com- 
pany to  recover  for  personal  injury  to  the 
plaintiff,  caused  by  the  alleged  nefifligence 
of  the  defendant,  plaintiff  averred  her  in- 
Jury  to  be  the  fracture  of  a  bone  in  the  left 
arm;  and,  afterwards,  in  an  amended  peti- 
tion, filed  more  than  a  year  after  the  in- 
jury, set  forth  additional  injuries  to  her 
head,  shoulders,  and  spine.  Held,  that  the 
additional  injuries  stated  in  the  amended 
petition  were  not  to  be  considered  as  a  new 
cause  of  action  for  the  purpose  of  comput- 
ing the  running  of  the  statute  of  limita- 
tions.—Texas  P.  Ry.  Co.  V.  Davidson,(Tex.) 
686. 

16.  In  an  action  brought  to  recover  for 
the  death  of  a  railroad  employe,  the  papers 
named  as  defendant  the  A.  Co.,  which  at 
one  time  owned  the  road,  but  had  sold 
out  to  the  B.  Co.  previous  to  the  killing. 
The  individual  upon  whom  process  was 
served,  was  named  in  the  return  as  ''vice- 
president"  of  defendant  company,  but  was 
m  fact  vice-president  of  the  B.  Co.  He 
claimed  also  to  have  been,  at  the  time  of 
such  service,  president  of  the  A.  Co.  An 
answer,  filed  by  attorneys,  was  verified  by 
one  who  was  an  officer  of  the  B.  Co.,  and 
it  did  not  set  up  that  defendant  did  not,  at 
the  time  of  the  accident,  own  the  road. 
Heldf  that  the  answer  was  an  appearance 
by  the  B.  Co.,  and  stopped  the  running  of 
the  statute  of  limitations  against  it;  and 
that,  upon  an  amendment  substituting  the 
B.  Co.  as  defendant  being  afterwards  made, 
it  was  no  defense  that,  prior  to  such  amend- 
ment, though  after  tne  bringing  of  the 
action,  the  period  of  limitation  applicable 
to  such  actions  had  expired. — Heckman's 
Adm'r  v.  Louisville  &  K  R.  Co.,  (Ky.)842.* 

Disabilities  and  exceptions. 

17.  A  suit  by  the  wife  of  one  who  de- 
posits money  or  property  in  pursuance  of 
a  gaming  or  wagering  contract,  to  recover 
the  same  of  the  other  party  to  such  illegal 
contract,  is  not  barred  by  the  90-days  stat- 
ute of  limitation,  (Code  Tenn.  3440,)  but 
may  be  brought  within  12  months  after  the 
expiration  of  the  90  days.  Id.  2441. — Dunn 
V.  Bell,  (Tenn.)  41. 

Infancy. 

18.  Where  an  infant  dies,  leaving  a  cause 
of  action,  which  passes,  not  to  his  heirs, 
but  to  his  personal  representative,  the  stat- 
ute of  limitations,  which  had  not  begun  to 
run  in  his  life- time,  owing  to  his  minority, 
does  not  begin  to  run  after  his  death  until 


the  qualification  of  the  personal  represent- 
ati/e.— Sorrells  v.  Trantham,  (Ark.)  281. 

19.  Gen.  St.  Ky.  c.  71,  art.  1,  §  8,  provides 
that  the  time  within  which  an  action  for 
the  recovery  of  real  property  may  be 
brought  shall  not  be  extended  by  reason  of 
any  disability  which  did  not  exist  when 
the  right  to  bring  the  action  first  accrued, 
nor  by  reason  of  any  disability  of  the  heirs 
of  the  person  to  whom  the  right  first  ac- 
crued. Held  that,  the  cause  of  action  in 
this  case  having  accrued  to  the  ancestor  of 
the  plaintiffs  before  his  death,  limitation 
continued  to  run  after  that  event,  and  the 
fact  that  he  left  infant  heirs  did  not  have 
the  effect  to  suspend  it  -—  Shuffltt  v.  Shuf- 
fitt,  (Ky.)  848. 

Beversal  of  Jndgment  on  ap- 

peaL 

90.  Plaintiff  sued  a  railroad  in  a  justice's 
court  for  $125,  for  injury  to  his  horse.  He 
recovered  the  whole  amount.  On  appeal 
to  the  supreme  court  the  judgment  of  the 
justice,  and  that  of  the  circuit  court  affirm- 
ing it,  were  vacated,  and  the  case  dis- 
missed, on  the  ground  that  the  justice's 
jurisdiction  of  such  actions  was  limited  to 
the  amount  of  $100.  Plaintiff  brought  a  new 
action  in  the  circuit  court,  for  the  same 
cause,  less  than  a  year  after  the  dismissal, 
but  more  than  a  year  after  the  cause  of  ac- 
tion accrued.  Such  actions  are  barred,  un- 
less brought  within  one  year  after  the  in- 
jury is  inflicted.  Mansf.  Dig.  Ark.  §  5540. 
Held  that,  in  view  of  Mansf.  Dig.  Ark.  § 
4497,  which  provides  that  where  suit  is 
brought  in  due  time,  and  plaintiff  suffers  a 
nonsuit,  or  judgment  is  arrested  on  a  ver- 
dict in  his  favor,  or  reversed  on  appeal, 
he  may  sue  a^ain  within  one  year  from 
the  time  of  such  nonsuit,  arrest  of  judg- 
ment, or  reversal,  the  dismissal  of  his  first 
action  in  the  supreme  court  saved  the  lim- 
itation.—Little  Rock,  M,  R.  &T.  Ry.  Co. 
V.  Manees,  (Ark.)  778. 

Absence  flrom  state. 

21.  In  1867,  W.  brought  suit  in  Texas 
against  B.  &  R..  for  cutting  timber  off  his 
lands.  The  attorneys  whom  W.  had  re- 
tained abandoned  the  suit.  Two  years 
later  he  employed  other  attorn evs,  who, 
upon  leaving  the  state,  dropped  the  case. 
In  May,  1867,  judgment  by  default  went 
against  W.,  who  then  lived  in  Louisiana, 
for  costs,  and  the  land  in  controversy  was 
sold  and  bought  in  by  H.  W.  came  to 
Texas  in  1877,  and  went  into  possession, 
but  was  ejected  by  H.  in  1881.  In  the  mean 
time  he  had  paid  taxes  on  the  land,  through 
an  agent,  and  had  corresponded  with  the 
clerk  and  sheriff  of  the  county  to  no  ef- 
fect, to  get  information  about  the  suit.  He 
had  no  communication  with  his  agent 
about  the  case.  He  then,  in  1881.  brought 
trespass  to  try  title  against  the  widow  and 
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Bole  heir  of  H.  SM,  that  the  Boh  was 
barred,  and  that  theie  was  nothing  in  the 
circumstances  set  oat  to  excuse  the  delay. 
— Walet  y.  Haskins,  (Tex.)  690. 

New  promise. 

22.  A  letter  written  by  the  debtor  in 
which  he  speaks  of  ''the  debt  I  owe  yon, " 
and  regrets  his  inability  to  pay  any  part  of 
it,  is  a  sufficient  acknowledgment  to  re- 
move the  bar  of  the  statute.  —  Chldsey  y. 
Powell,  (Mo.)  446. 

Pleading  the  statate. 

28.  In  an  action  at  law,  under  the  Code 
of  Arkansas,  the  defense  of  the  statute  of 
limitations  must  be  interposed  by  answer. 
It  cannot  be  raised  by  demurrer. — ^St.  Louis, 
I.  M.  &  8.  Ry.  Co.  y.  Brown.  (Ark.)  781. 

24.  Under  Gen.  St.  Ky.  c  71,  art.  8,  § 
0,  which  provides  that,  in  an  action  for  re- 
lief on  the  ground  of  fraud,  the  cause  of 
action  shall  not  be  deemed  to  have  accrued 
until  the  discovery  of  the  fraud,  but  no 
such  action  shall  be  brought  ten  years 
after  the  time  of  making  the  contract  or 
the  perpetration  of  the  fraud,  where  the 
action  to  set  aside  a  deed  as  fraudulent  is 
brought  more  than  five  years  after  the  deed 
was  lodged  for  record,  and  the  debtor 
pleads  limitation,  the  plaintifE  must  plead 
and  prove,  not  only  tnat  he  has  brought 
the  action  within  five  years  after  the  dis- 
covery of  the  fraud,  but  that  he  could  not 
by  ordinary  diligence  have  discovered  the 
fraud  until  within  five  years  before  the 
bringing  of  the  suit.— Cotton  v.  Brown, 
(Kyj294. 

25.  And  it  is  not  a  compliance  with  this 
rule  for  plaintifE  to  plead  that  he  had  not 
noHee  or  knowledge  of  the  deed  until  within 
the  last  five  years.— Id. 

Foreign  statute. 

26.  In  Tennessee,  a  plaintiff  seeking  to 
avoid  the  bar  of  the  statute  of  limitations 
of  a  sister  state  must  show  what  that  stat- 
ute is,  or  the  court  will  presume  that  it  is 
the  same  as  the  home  statute;  and.  if  the 
claim  would  be  barred  by  the  home  statute, 
the  defense  will  prevail.— Bagwell  v.  Mc- 
Tighe,  (Tenn.)46.* 

Particular  statntes. 

27.  Rev.  St.  Mo.  §  8225  (act  February  27, 
1874,  §  1)  provides  that  any  person  claim- 
ing any  real  estate  in  the  lawful  possession 
of  another,  and  which  has  not  been  in  pos- 
session of  such  claimant,  or  any  one  under 
whom  he  claims,  for  80  consecutive  years, 
and  on  which  he  has  |)aid  no  taxes,  and 
the  equitable  title  to  which  has  emanated 
from  the  government  more  than  10  years, 
shall  within  one  year  from  the  approval  of 
the  act  bring  his  action  to  recover  the 
same,  or  be  forever  barred.  Held,  that 
where  this  section  was  pleaded  as  a  bar  to 
an  action  of  ejectment,  although  by  its  in- 


stmotlons  the  court  erroaeousiy  made  the 
bar  of  the  statute  complete  against  plain- 
tiff upon  proof  of  the  two  facts  only, — that 
defendants  were  in  possession  of  the  prem- 
ises at  the  time  of  the  commencement  of 
the  action,  and  that  neither  plaintiff,  nor 
those  claiming  under  him,  haa  been  in  pos- 
session of  the  premises  for  80  years  last 
past,— yet  as  it  appeared  upon  all  the  evi- 
dence that  plaintiff  could  not  recover,  Che 
erroneous  instruction  was  not  ground  for 
reversal.— Fairbanks  v.  Long,  (Mo.)  4W. 

28.  Mansfield  v.  Pollock,  74  Mo.  186,  and 
Rollins  V.  Mclntire.  87  Mo.  497,  holding 
that  the  statute  applies  to  cases  where  the 
legal  as  well  as  the  equitable  title  has  ema- 
nated from  the  government^  reconsidered 
and  affirmed.— Id. 

29.  The  statute  is  absolute,  and  makes  no 
exceptions  in  favor  of  those  laboring  un- 
der disability.  He(d  that,  where  such  is 
the  case,  the  court  cannot  introduce  any 
exceptions  into  the  statute  on  the  ground 
of  inherent  equity,  or  because  it  may  ap- 
pear reasonable  that  the  statute  should  not 
run  against  a  party  in  a  given  oa8e.-*Id. 

JAb  Pendens. 

Purchase  of  land,  see  Quietina  THOi,  1. 
Settlement,  see  Bxecutore  and  Adminiitreh 
tore,  12. 

Haxriage* 

See  ffueband  and  Wife. 
Application  for  license,  see  Perjury. 

MarBhaling  Aflsete. 

See  Squiiy,  8,  4. 

MASTEB  AND  SEBVAITT. 

Torts  of  servant— ICaster'a  liability. 

1.  A  passenger  on  a  street  car  who  is 
willfully  and  wantonly  assaulted  by  the 
driver,  thrown  off  the  car,  and  run  over, 
may  maintain  an  action  aj^ainst  the  com- 
pany for  his  injuries. — Winnegar's  Adm'r 
V.  Central  Passenger  Ry.  Co.,  (Ky.)  287. 

2.  The  defendant,  owner  of  property  ad- 
Joining  which  a  cellar  was  being  dug,  en- 
gaged A.,  who  was  digging  the  cellar  un- 
der contract  with  B.,  to  under-pin  the  wall 
of  his  house  adjoining  such  cellar.  Defend- 
ant ordered  A.  not  to  commence  under- 
mining until  the  wall  was  properly  under- 
pinned. A.  disobeyed,  by  commencing 
before  the  shores  were  up,  m  consequence 
of  whicii  the  wall  fell,  doing  damage  to 

Slain  tiff's  property.  Held  that,  as  the  evi- 
ence  showed  A.  to  be  under  the  control  of 
defendant,  Vefendant  was  liable  for  his 
acts,  though  caused  by  disobedience  of  or- 
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den,  and  that  Infltractlons  which  hfnffed 
defendant's  liability  upon  the  question 
whether  A.  was  at  the  time  a  servant  of 
defendant  or  B.,  were  misleading  and  er- 
roneous.—Mound  City  Paint  &  Color  Co. 
V.  Conlon,  (Mo.)  0d2;  Mullen  y.  Conlon, 
(Mo.)  985. 

Kegligenoe  of  vice-principal. 

8.  A  train  dispatcher,  haying  control  of 
the  moyements  of  trains  upon  a  railroad, 
is,  in  the  performance  of  his  duties  as  such, 
a  representative  of  the  company,  and  for 
an  accident  occurring  through  his  negli- 

Stnoe  to  another  employe  suDordinate  to 
m,  and  subject  to  his  orders,  the  com- 
pany will  be  liable.  Shbrwood,  J.,  dis- 
senting.—Smith  y.  Wabash,  St  L.  i^  P. 
By.  Co.,  (Mo.)  129. 

4.  If,  in  obedience  to  the  order  of  the 
conductor  in  charge  of  a  freight  train 
about  to  start,  the  foreman  of  the  car-re- 
pairers goes  under  it  to  fix  a  defective 
brake,  and  is  run  over  by  the  backing  of 
the  train  while  he  is  known  by  the  con- 
ductor to  be  there,  the  railroad  company, 
the  common  employer  of  both,  is  liable 
under  the  rule  of  retpondeai  tuperiar, — 
Ritt's  Adm'z  v.  Louisville  &  N.  R.  Co., 
(Zy.)  796. 

Defective  appliances. 

5.  When  it  is  clear  from  the  testimony 
that  the  blocking  of  guard-rails  adds  to  the 
security  of  the  employes,  and  it  is  in  proof 
that  the  company  has  made  use  of  them 
on  some  parts  of  its  road,  a  verdict  against 
the  company  for  damages  resulting  from 
the  death  of  one  of  its  yard-masters,  wno 
got  his  foot  caught  in  an  unblocked  guard- 
rail, and  was  run  down,  will  not  be  set 
aside  on  the  ground  that  there  is  no  evi- 
dence in  the  case  to  show  negligence  on 
the  part  of  the  company. — ^Huhn  v.  Mis- 
souri Pac.  Ry.  Co.,  (Mo.)  987. 

Biflks  of  employment. 

0.  An  unblocked  guard-rail  is  not  an  ap- 
pliance so  dangerous  as  to  threaten  imme- 
diate Injury  to  those  who  work  about  it. 
and  the  fact  that  a  yard-master  knew  that 
the  rail  was  not  blocked,  and  continued  to 
pursue  his  employment  of  cutting  out  cars 
on  that  track,  will  not  defeat  a  recovery 
on  the  part  of  his  representatives,  when, 
at  the  time  he  got  his  foot  caught  and  was 
run  down,  he  was  in  the  exercise  of  all  due 
care  and  proper  caution.— Id. 

MEOHANICPS  UEN. 

For  what  obtained. 

1 .  Under  the  mechanic's  lien  law  of  Texas 
a  contractor  who  agrees  to  prepare  stone 
for  and  erect  the  walls  of  a  building  for  the 
owner,  who  is  to  pay  him  in  instiulments 


therefor,  is  entitled  to  a  lien  on  the  build- 
ing and  land  for  stone  prepared  for  the 
building,  but  never  deliverea  on  the  prem- 
ises, nor  actually  used  in  its  construction, 
when  the  owner  has  notified  him  that  he 
could  not  comply  with  his  contract,  and 
he  is  compelled  to  cease  work.— Trammell 
v.  Mount,  (Tex.)  877. 

Froceeddngs  to  perfect. 

2.  Under  the  Texas  lien  law,  the  lien  of 
a  mechanic,  though  not  fixed  before  record 
of  the  contract  or  bill  of  particulars,  when 
it  is  fixed,  relates  back  to  the  time  when 
the  work  was  performed  or  the  material 
furnished,  and  hence  takes  precedence  of 
all  claims  to  the  property  improved  which 
have  been  fastened  upon  it  since  that  time. 
-Id. 

8.  Rev.  St.  Tex.  art.  4804,  requiring  the 
county  derk  to  record  deeds  of  trust, 
mortgages.  Judgments,  or  other  instru- 
ments of  writing  intended  to  create  a  lien, 
in  a  book  or  books  separate  from  those  in 
which  deeds  or  other  conveyances  are  re- 
corded, does  not  contemplate  that  liens 
shall  be  recorded  separately  from  each 
other.  The  registration,  therefore,  of  a  me- 
chanic's lien  in  a  book  in  which  mort- 
gages are  recorded,  is  proper. — Quinn  y. 
Logan,  (Tex.)  247. 

Foreoloenre. 

4.  Where  property  that  is  foreclosed  for 
the  payment  of  a  mechanic's  lien  has  been 
previously  sold  under  attachment  proceed- 
ings, the  purchaser  at  the  attachment  sale 
will  be  entitled  to  the  surplus  of  the  pro- 
ceeds arising  from  the  lien  sale,  in  prefer- 
ence to  the  owner  of  the  premises. — ^Tram- 
mell y.  Mount,  (Tex.)  877. 

MINES  AND  TW I NING, 

Mining  leases. 

1.  Where,  by  a  mining  lease,  it  is  op- 
tional with  the  lessee  whether  he  will  taRe 
the  land  or  not  at  the  end  of  a  ^ear,  the 
contract  is  unilateral,  and  time  will  be  re- 
garded as  of  the  essence  of  the  perform- 
ance of  the  obligations  incumbent  upon 
the  lessee;  especially  when  the  injuries  to 
the  land  increase  the  longer  the  use  for 
mining  continues,  and  the  lessors  were 
kept  out  of  the  use  of  the  land  during  the 
mining.— Presidio  Min.  Co.  v.  Bullis,(Tex.) 
8d0. 

2.  But  if  such  property  were  community 
property,  and  the  lessors  husband  repre- 
sented to  defendants  that  he  would  extend 
the  time,  and,  on  the  faith  of  such  repre- 
sentation, defendants  went  on  to  expend 
moneys,  and  carry  out  their  part  of  the 
contract,  the  lessor  was  bound  by  such 
waiver.—Id.  C^r^r\n]i> 
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MOBTOAGES. 

See.  also,  Chattel  Mortgage, 

Eflfect,  see  Assignment  for  Benefit  of  Credit- 
ors, 8,  4. 

Firm  property,  see  Partnership,  2. 

Foreclosure,  see,  also.  Vendor  and  Vendee, 
6. 

Lien,  see,  also,  Equity,  8,  4. 

Transfer  of  property  mortgaged,  see  Ven- 
dor  and  Vendee,  5. 

Validity,  see  Husband  and  Wife,  7. 

Deed  absolute  on  its  face. 

1.  An  instruction  that  a  deed  absolute  on 
its  face  should  be  regarded  as  an  absolute 
deed  *' unless  the  preponderance  of  evi- 
dence clearly  shows"  It  to  have  been  in- 
tended as  a  mortgage,  and  directing  the 
jury  to  find  so  "unless  you  are  so  satisfied 
from  the  evidence  that  it  was  intended"  as 
a  mortgage,  is  erroneous,  the  use  of  tho 
word  "clearly"  being  calculated  to  lead  the 
Jury  to  believe  that  more  than  a  prepon- 
derance of  evidence  is  requisite.— Prather 
V.  Wilkins,  (Tex.)  262. 

2.  An  instruction  that,  if  the  Jury  find 
that  a  certain  deed  was  intended  to  secure 
a  debt,  it  is  a  mortgage,  and  the  grantors 
have  the  right  to  pay  the  debt  within  one 
year,  and  have  the  property  reconveyed  to 
them,  held  misleading,  as  tending  to  con- 
vey the  idea  that  a  failure  to  pay  within 
the  year  worked  a  forfeiture.— Id. 

VaUdity. 

8.  A  deed  of  trust,  resrular  in  form,  and 
acknowledged   by  the   grantor   before  a 

f)roper  officer  as  his  act  and  deed,  but 
acking  the  grantor's  signature,  which  was 
omitted  by  mistake,  will  be  regarded  in 
equity  as  a  mortgage,  and  enforced  against 
the  lien  of  a  Judgment  creditor  of  the  mort- 
gagor, subsequently  acquired.  Ray,  J.,  dis- 
senting.— Martin  v.  Nixon,  (Mo.)  608. 

Consideration. 

4.  Extension  of  time  by  a  creditor  for 
the  payment  of  a  debt  due  him  b^  the 
debtor,  as  security,  is  a  valid  considera- 
tion, and  is  sufficient  to  support  a  deed  of 
trust  given  bv  the  debtor  to  secure  a  new 
note  for  the  debt.— Id. 

Lien. 

6.  Where  land  intended  to  be  included 
in  a  mortgage  is  omitted  by  mistake,  and  a 
judgment  is  subsequently  rendered  against 
the  mortgagor,  the  lien  of  the  judgment 
creditor  is  subject  to  the  equity  of  the 
mortgage.    Ray,  J.,  dissenting.— Id. 

Assignment  of  debt. 

6.  In  Missouri  the  transfer  of  a  note  se- 
cured by  mortgage  transfers  the  mortgage; 
and,  after  the  transfer,  the  mortgagee  has 
no  power  to  release  any  part  of  the  prop- 


erty mortgaged,  and  such  a  release  by  him 
is  void.— Uagerman  v.  Sutton,  (Mo.)  vS, 

Foreclosure. 

7.  The  mortgage  of  land,  in  which  the 
wife  had  no  separate  estate,  executed  by 
both  husband  and  wife,  was  foreclosed,  the 
wife  being  made  a  party  defendant.  The 
Judgment  contained  the  usual  deficiency 
clause,  giving  a  personal  judgment  against 
her.  Meld,  that  this  did  not  invalidate  the 
sale  under  the  foreclosure,  since  only  the 
property  mortgaged  was  sold. — ^Id. 

Bights  of  lienholders. 

8.  A  mortgagee,  having  instituted  a  fore- 
closure suit,  and  obtained  judgment  for  the 
sale  of  the  mortgaged  land,  assij^ned  the 
Judgment  to  another,  and  the  assignee  set 
up  his  claim  to  the  property  by  cross-peti- 
tion in  a  separate  action  between  other 
parties  to  which  he  was  a  defendant,  and 
undertook  to  litigate  it  with  them,  thev 
claiming  liens  on  it  adverse  to  him.  Held, 
that'he  could  not,  while  the  latter  suit  was 
pending,  proceed  in  the  foreclosure  suit, 
nave  the  order  of  sale  executed,  buy  in  the 
property,  take  the  commissioner's  deed, 
and  thereby  perfect  his  title;  his  act  in  vol- 
untarily introducing  his  claim  into  the  lat- 
ter suit,  and  litigating  it  with  the  lienhold- 
ers, who  were  not  parties  to  the  foreclosure 
suit,  being  an  abandonment  of  his  right  to 
pursue  further  the  foreclosure  suit. — Seeley 
V.  Mitchell's  Assignee,  (Ey.)190. 

9.  A  mortgagee,  having  instituted  a  fore- 
closure suit,  obtained  an  order  for  the  sale 
of  the  land,  which  he  bought  in  -himself, 
and  took  the  commissioner's  deed  therefor. 
Four  years  afterwards  the  mortgagee  filed 
an  amended  petition  setting  out  that  one 
L.  was  in  possession  of  the  land,  claiming 
under  a  deed  from  the  mortgagor  made  be- 
fore the  commissioner's  sale,  and  that  other 

Sarties were  claimingliens  on  the  land  un- 
er  the  mortgagor.  The  mortgagee  asked 
that  the  case  be  reinstated  on  thd  docket. 
Held,  that  the  case  ought  to  be  reinstated, 
although  it  would  have  been  more  re^lar 
to  have  brought  a  new  action. — Loftin  v. 
Strow,jK:y.)180. 

10.  Held,  also,  that  the  amendment  was 
not  to  be  taken  as  being  in  effect  an  action 
of  ejectment  to  recover  the  possession  of 
the  land,  which  would  have  been  cogniza- 
ble at  law  only,  but  as  a  proceeding  to  settle 
the  rights  under  the  conflicting  liens,  which 
was  cognizable  in  equity.— Id. 

Setting  sale  aside. 

11.  A  county,  being  by  law  the  trustee  of 
the  school  funds  for  the  benefit  of  the 
common  schools  and  the  education  of 
minors,  loaned  a  portion  of  those  funds  on 
a  bond  and  mortgage.  It  became  necessary 
to  enforce  the  mortgage,  and  an  order  for 
the  sale  of  the  land  was  obtained,    "nie 
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county  authorities  instructed  a  person  to 
attend  the  sale,  and  represent  the  county's 
interest  by  bidding  on  the  land  up  to  the 
amount  of  the  debt.  This  the  person  so 
instructed  failed,  through  inadvertence  or 
mistake,  to  do,  whereby  the  land  was 
bought  in  at  a  grossly  inadequate  price. 
Held,  that  the  sale  shouid  be  set  aside  upon 
the  application  of  the  county. — County  of 
Cole  V.  Madden.  (Mo.)  897. 

18.  The  fact  that  the  county  court  failed 
to  make  any  record  of  its  appointment  of 
an  agent  to  attend  the  sale,  and  to  repre- 
sent It,  is  Immaterial  in  a  proceeding  to  set 
aside  the  sale;  defendant,  the  successful 
bidder,  alleging  in  his  answer  that  the 
county  court  had  an  agent  present  who  bid 
on  the  property.— Id. 

MUNICIPAL  OOBPOBA- 
TIONS. 

See,  also.  Counties;  Schools  and  School- Dis- 
ti'icts. 

City  ordinance,  see  Costs,  4;  Disorderly 
House;  Horse  and  Street  Railroads,  1-8. 

Contracts,  monopolies,  see  Constitutional 
Law,  6. 

Obligations,  see  Constitutional  Law,  1. 

Streets,  use  by  railroads,  see  Constitutional 
Law,  7. 

Contracts. 

1.  Power  giyen  to  a  municipal  corpora- 
tion to  contract  in  relation  to  a  given  sub- 
ject-matter does  not  carry,  by  implication, 
the  power  to  contract,  even  with  reference 
to  that,  so  as  to  embarrass  and  interfere 
with  its  future  control  over  the  matter,  as 
the  public  interests  may  require.— City  of 
Brenham  v.  Brenham  Water  Co.,  (Tex.) 
148. 

Exclusive  privileges. 

2.  A  city  ordinance  granted  to  a  water 
company  the  right  and  privilege,  for  the 
term  of  25  years  from  the  adoption  of  this 
ordinance,  of  supplying  the  city  of  6.,  and 
the  inhabitants  thereof,  with  water  for 
domestic  and  other  purposes,  and  for  the 
extinguishment  of  fires.**  By  the  ordi- 
nance the  city  also  agreed  to  pav  the  com- 
pany a  large  sum  per  annum,  durinfi^  the 
term  of  25  years,  for  the  supply  of  hy- 
drants. Held,  this  is  a  grant  oi  an  exclusive 
privilege  to  the  water  company  for  the  pe- 
riod named.— Id.* 

8.  The  charter  of  the  city  provided  that 
it  ''shall  be  capable  of  contracting  and  be- 
ing contractea  with, "  and  gave  it  power 
to  provide  the  city  with  water  for  the  con- 
venience of  the  inhabitants,  and  the  ex- 
tinffuishment  of  fires;  while  the  law  under 
which  the  water  company  was  organized 
provided  that  it  should  have  full  power  to 


furnish  water  to  any  city  where  it  was  lo- 
cated, for  public  or  private  buildings,  or  for 
other  purposes,  and  to  lay  pipes  through 
the  streets  with  the  consent  of  the  city.  A 
genera]  law  also  authorized  any  city  in 
which  a  water  company  was  organized  to 
contract  with  it  for  supplying  the  city  with 
water.  Held  that,  while  these  several 
laws  authorized  the  city  to  make  some 
contract  for  supplying  itself  with  water, 
yet  they  did  not  confer  express  power  to 
make  a  contract  granting  the  water  com- 
pany the  exclusive  right  to  supply  the  city 
and  inhabitants  with  water  for  the  period 
of  25  years,  at  a  fixed  rate  per  annum;  and 
this  contract  must  be  considered  as  unau- 
thorized by  the  legislature,  and  invalid. — 
Id.* 

Bonds. 

4.  Rev.  St.  Tex.  art.  8788.  authorizes  the 
council  or  board  of  aldermen  of  any  city 
or  town  to  pass  such  ordinances,  not  in- 
consistent with  the  constitution  and  laws, 
as  may  be  necessary  to  establish  and  main- 
tain free  schools,  purchase  building  sites, 
and  construct  school-houses.  Held,  that 
this  article  does  not  confer  on  a  town, 
which  has  taken  charge  of  its  free  schools, 
power  to  purchase  school  buildings,  and 
issue  bonds  in  payment  thereof.— City  of 
Waxahachie  v.  Brown.  (Tex.)  207. 

5.  Kev.  St.  Tex.  arts.  419,  420.  authorize 
cities  to  issue  bonds  to  pay  off  their  exist- 
ing or  future  debts  incurred  in  improving 

Eublic  markets,  streets,  erecting  city  halls, 
ospitals,  water- works,  etc.,  but  provide 
that  the  amount  of  bonds  issued  shall  not 
exceed  6  per  cent,  of  the  value  of  the 
city's  taxable  property.  Held,  that  in  as- 
certaining the  amount  of  bonds  outstand- 
ing, those  issued  in  aid  of  a  railroad  are  to 
be  included,  and  a  sum  of  money  in  the 
city  treasury  applicable  to  the  bonds  could 
not  properly  be  deducted. — Id. 

6.  Ordinance  No.  45  of  the  city  council 
of  Paris  authorized  the  issue  of  certain 
bonds  and  coupons  in  payment  of  a  bal- 
ance due  on  the  purchase  of  a  steam  fire- 
engine,  provided  that  payment  of  prin- 
cipal and  interest  on  said  bonds  should  be 
made  by  an  annual  tax,  and  that  no  part  of 
the  current  expense  fund  should  be  used 
for  such  payment,  and  an  acceptance  of 
the  bonds  by  the  company,  to  whom  they 
were  issued,  was  to  be  construed  as  a  con- 
sent to  these  provisions.  In  an  action 
against  the  city  to  enforce  payment  of  cer- 
tain of  said  coupons,  brought  by  an  as- 
signee of  the  company,  held  that,  as  the 
bonds  state  upon  their  face  that  they  were 
issued  under  said  ordinance,  holders  are 
bound  by  the  provisions  thereof. — Gould 
V.  City  of  Paris.  (Tex.) 650. 

7.  The  holder  of  bonds  issued  under  an 
invalid  ordinance  is  not  entitled  to  the  bal- 
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ance  of  the  tax  already  collected,  becatiBe 
the  money  was  paid  to  the  city,  to  be  paid 
to  the  plaintiff  only  on  condition  that  he 
had  a  valid  claim  against  the  city. — Id. 

8.  Rev.  Bt.  Tex.  art.  430,  (re-enactin/r  the 
act  of  March  15, 1875,  §  76,)  which  allows 
cities  to  borrow  money  to  discharge  their 
indebtedness,  and  for  certain  public  im- 
provements, and  which  was  the  law  at  the 
time  the  contract  was  made,  is  limited  by 
section  9  of  article  8  of  the  constitution, 
which  provides  that  "the  state  tax  on  prop- 
erty *  ♦  *  shall  never  exceed  60  cents 
on  the  100  dollars  valuation,  and  no  cdunty, 
city,  or  town  shall  levy  more  than  one- 
half  of  said  state  tax.  *  The  only  excep- 
tion to  this  limitation  is  as  to  cities  of 
over  10,000  inhabitants;  but  as  plaintiff, 
who  is  seeking  to  coerce  the  city  into  the 
exercise  of  its  taxini;  power,  which  it  can 
possess  only  through  tne  law  of  the  state, 
and  on  whom,  consequently,  the  burden 
rests  of  showing  this  power,  has  failed  to 
show  that  Paris  contained  more  than  10,- 
000  inhabitants,  he  cannot  claim  for  it 
powers  specially  granted  to  cities  of  that 
size.  The  legislature,  at  the  time  said  con- 
tract was  made,  having  already  levied  a 
tax  of  one-fourth  of  1  per  cent  for  current 
expenses,  the  city  council  had  no  power  to 
levy  the  tax  for  the  payment  of  said  bonds 
and  coupons,  the  contract  itself  was  void, 
and  the  city  is  not  liable  for  the  payment 
of  said  bonds  and  coupons. — Id. 

Control  of  streets. 

9.  The  Arkansas  statute  of  March  21, 1886, 
§  8,  conferring  on  cities  of  5,000  inhabit- 
ants power  to  require  owners  of  lots  abut- 
ting on  streets  to  build  and  maintain  side- 
walks, when  necessary  to  the  safety  or  con- 
venience of  travel,  and  to  enforce  obedi- 
ence by  fine,  etc.,  is  not  unconstitutional, 
as  an  unwarranted  delegation  of  the  taxing 
power,  but  is  a  proper  exercise  of  the  po- 
lice power  of  tne  state;  and  a  city  ordi- 
nance passed  pursuant  to,  and  in  accord 
with,  the  statute,  is  valid.— James  v.  City 
of  Pine  Bluff.  (Ark.)  760. 

10.  Such  an  ordinance,  however,  must  be 
(general,  covering  the  whole  street  or  local- 
ity where  the  necessity  exists;  and  it  mast 
be  reasonable,  and  not  oppressive,  in  re- 
spect to  the  dimensions  and  materials  of 
the  proposed  sidewalk. — ^Id.  , 

11.  Where  a  city  ordinance  requires  a 
footway  to  be  constructed  of  brick,  10  feet 
wide,  with  a  curb,  in  the  absence  of  proof 
to  the  contrary,  it  will  be  presumed,  on  ap- 

§eal  from  a  conviction  of  a  lot-owner  for 
isobeying  the  ordinance,  that  a  pavement 
of  that  width  was  necessary  at  tnat  point 
to  accommodate  pedestrians,  and  that  brick 
was  ordered  to  be  used  because  the  street 
was  within  the  fire  limits  of  the  town. --Id. 


Pablio  improTements — ^Assessments. 

12.  Under  section  5,  art  6,  of  the  char- 
ter of  the  city  of  St.  Louis,  a  separate  as- 
sessment of  Uie  benefits  to  each  lot  from. 
the  opening  of  a  street  must  be  made.  and. 
when  several  contiguous  lots  are  assessed 
together  as  one  lot,  no  recovery  can  be 
had;  following  City  of  St.  Louis  v  Proven- 
chere,  ante,  410.— City  of  St.  Louis  v.  Jo- 
hansen.  (Mo.)  417. 

18.  The  charter  of  the  city  of  St.  Louia 
(article  6,  g  5)  provides  the  method  by 
which  property  shall  be  assessed  for  bene- 
fits conferred  by  the  opening  of  a  street,  and 
directs  commissioners  to  assess  contiguoua 
property  benefited  thereby,  which  assess- 
ment shall  be  a  lien  on  the  property  so 
charged.  Held,  under  these  provisions, 
that,  where  one  person  owns  several  lots, 
a  separate  assessment  of  the  amount  of 
benefits  to  each  lot  is  necessary,  and  com- 
missioners have  no  authority  to  group  the 
several  lots  and  assess  them  in  nross.--City 
of  St.  Louis  v.  Provenchere,  (Mo.)  410. 

DefisotiTe  streets. 

14.  Although  it  is  the  duty  of  incorpo- 
rated towns  and  cities  in  Arkansas  to  keep 
their  streets  in  repair,  yet  no  statute,  ex- 
or  by  implication,  makes  them  lia- 


ble to  a  private  action  by  an  injured  par^ 
for  damages  sustained  by  reason  of  a  fail- 
ure to  discharge  the  duty.  In  the  absence 
of  such  a  statute,  they  are  not  liable.— City 
of  Arkadelphia  v.  Windham,  (Ark.)450.* 

Jndioial  power  of  mayor. 

16.  The  power  to  take  general  aiBdavita 
vested  in  justices  of  the  peace  bv  the  Ar- 
kansas statutes  (Mansf.  Dig.  §2918)  may  be 
exercised  by  the  mayors  of  incorporated 
towns  within  the  limits  of  their  corpora- 
tions, by  virtue  of  the  statute  (Id.  §  797) 
which  confers  upon  such  mayors  "all  the 
powers  and  Jurisdiction  of  a  Justice  of  the 
peace  in  all  matters,  civil  and  criminal, 
arising  under  the  laws  of  the  state,  to  all 
intents  and  purposes. "  Such  mayor  mav 
consequently  take  an  affidavit,  to  be  usea 
in  presecuting  an  appeal  from  a  Judgment 
of  the  county  court  to  the  circuit  court— 
Robinson  v.  County  of  Benton,  (Ark.)  195. 

16.  The  said  statute  (Mansf.  Dig.  §  797> 
does  not  merely  confer  upon  such  mayors 
Judicial  power,  and  carry  into  effect  sec- 
tion 48  of  article  7  of  the  constitution  of 
1874,  which  declares  that  ''corporation- 
courts  for  towns  and  cities  may  be  invested 
with  Jurisdiction  concurrent  with  Justices 
of  the  peace  in  civil  and  criminai  matters,' 
but  goes  further,  and  grants  the  general  aft 
well  as  the  judicial  powerof  a  Justice.— Id. 

Taxation — City  property. 

17.  Land  adapted  to  municipal  uses,  de- 
riving an  increased  value  from  its  prox- 
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muy  to  the  city/  and  haying  a  city  po^u- 
ation  on  or  near  it,  creating  a  necessity 
for  municipal  government,  or  at  least  ren- 
dering the  extension  of  such  government 
over  it  reasonable,  is  liable  to  city  taxation. 
The  fact  that  the  owner  of  such  land 
chooses  to  use  it  for  agricultural  purposes 
does  not  exempt  it  from  city  taxation. — 
Torbitt  ▼.  City  of  Louisville,  (Ky.)845. 


NEOUOENOE. 

Bee,  also.  Carriers,  S-6,  8-11,  14;  Damages, 
1,  2,  4,  7,  8,  11;  Master  and  Servant,  8-6; 
Munievpal  Corporations,  14;  Railroad  Com- 
panies, 0-21. 

Death  by  wrongful  act,  see  Conflict  of 
Laxts;  Damages,  8;  Yenxie  in  Civil  Cases,  4. 

Who  liable. 

1.  G.  leased  ground  from  a  railroad  com- 
pany adjoining  its  depot,  and  erected  and 
maintained  thereon  an  eating-house,  to 
which  the  company's  employes  and  passen* 
sers  frequently  resorted  for  refreshments. 
In  an  action  against  Q.  and  the  company 
for  injuries  caused  by  a  defective  platform 
erected  bv  Q.  in  front  of  the  eating-house, 
and  on  the  leased  premises,  Tuld  that,  in 
the  absence  of  evlaence  that  the  eating- 
house  was  managed  or  controlled  bv  the 
company,  the  mere  fact  that  it  ownea  the 
ground  upon  which  it  was  erected,  and 
that  the  company's  interests  were  sub- 
served by  having  such  eating-house  near 
its  depot,  imposed  no  duty  upon  the  com- 
pany to  keep  in  repair  or  well  lighted  the 
platform  upon  which  the  iniury  occurred, 
or  a  passage-way  leading  to  it  from  the  de- 
pot.—Texas  &  P.  By.  Oo.  V.  Mangum, 
(Tex.)  617. 
Dangerous  premises. 

8.  It  appearing  that  the  railroad  was  re- 
quired by  statute  to  post  at  Uie  nearest 
station-house  a  notice  of  the  killing  of 
stock  by  their  trains,  and  that  one  who 
was  missing  a  cow  went  upon  the  platform 
of  the  station  to  read  a  notice  posted  there, 
taking  plaintiff  with  him  to  do  the  reading, 
as  he  himself  was  unable  to  read,  and  that 

J  plaintiff,  in  climbing  up  to  get  at  the  notice, 
ell  through  a  defective  plank  in  the  plat 
form,  and  was  injured,  hdd,  that  the  rail- 
road was  liable  to  plaintiff.— 8t.  Louis,  L 
M.  &  B.  Ry.  V.  Fairbaim,  (Ark.)  50.* 

Province  of  jury. 

8.  In  an  action  against  a  railroad  com- 
pany to  recover  for  the  death  of  a  fireman, 
caused  by  the  track  giving  way  under  the 
train  during  a  heavy  rain,  held,  that  the 
sudden  ^ving  way  of  the  track  was  prima 
facte  evidence  of  negligence  in  its  con- 
struction, and  that,  the  evidence  as  to 
whether  the  rain  was  an  extraordinary  one 
V.4s.w. — 64 


being  conflicting,  the  case  was  i>roperly 
sent  to  the  jQry.—Stoher  v.  £t.  Louis,  I.  M. 
&8.  Ry.  C;o.,(Mo.)d89. 

4.  In  such  action  the  fact  that  the  fire- 
man and  engineer  were  warned  against 
danger  from  water  in  the  neighborhood  of 
the  place  where  the  accident  occurred,  it 
appearing,  however,  that  a  long  train 
passed  saf elv  over  the  track  shortly  before 
their  train,  neld  to  be,  at  most,  only  evi- 
dence of  contributory  negligence  for  the 
consideration  of  the  Jury.— Id. 

6.  In  an  action  for  personal  injuries 
caused  by  alighting  from  a  train  in  motion, 
at  the  direction  of  the  conductor,  a  refusal 
to  instruct  the  Jury  to  find  for  the  defend- 
ant if  they  believed,  from  the  evidence, 
that,  after  the  train  had  stopped  at  the  sta- 
tion for  a  reasonable  length  of  time  to 
enable  plaintiff  to  alight,  he,  failing  to  so 
alight,  leaped  from  the  train  while  in  mo- 
tion, and  in  so  doing  was  injured,  is  not 
error,  since  such  charge  seeks  to  make  cir- 
cumstances, of  which  the  negligence  is  to 
be  determined  by  the  Jury,  negligence  per 
w.— St.  Louis,  L  M.  &  8.  Ry.  Co.  v.  Person, 
(Ark.)755.* 

6  It  being,  on  the  evidence,  a  doubtful 
question  whether,  at  the  time  a  car-repairer 
while  under  a  freight  train  about  to  start 
was  run  over  by  the  backing  of  the  train, 
the  train  was  in  charge  of  its  conductor, 
who  ordered  the  car-repairer  under  the 
train,  or  of  the  yard-master,  (in  the  former 
case  the  railroad  company  being  liable, 
and  in  the  latter  not,)  heid,  in  an  action 
against  the  company,  that  the  question  was 
for  the  Jury;  that  for  the  court  to  order  a 
verdict  for  defendant  on  the  ground  that 
the  train  was  in  charge  of  the  yard-master 
was  error.  —  Ritt's  Adm'z  v.  Louisville  & 
N.  R.  Co.,  fKy.)  796. 

7.  In  an  action  to  recover  from  a  railroad 
for  damages  received  by  plaintiff  while 
alighting  from  a  passenger  train,  Jield,  al- 
though the  length  of  the  stop  was  sufficient 
to  enable  him  to  leave  the  train  in  safety 
under  ordinary  circumstances,  and  he  was 
young,  presumably  active,  unincumbered 
with  baggage,  and  the  failure  of  the  com- 
pany adequately  to  light  its  station  and 
platform  was  not  shown  to  have  contrib- 
uted directly  to  the  injury,  yet,  the  injury 
having  been  found  by  the  Jury  to  have 
been  caused  by  the  railroad's  negligence 
in  this  respect,  the  verdict  should  not  be 
set  aside,  it  appearing  that  the  instructions 

given  were  correct.— St.  Louis,  I.  M.  <&  S. 
ly.  Co.  ▼.  White.  (Ark.)  62.* 

8.  The  plaintiff  was  inlured  by  falling 
over  an  embankment,  while  alighting  from 
a  train  at  a  station  where  he  lived,  and 
with  the  railroad  approaches  to  which  he 
was  familiar.  The  train  on  which  he  was 
riding  had  not,  however,  stopped  at  the 
usual  point,  and  the  night  was  so  dark  that 
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he  could  not  see  JvBt  wbere  'he  was.  Be- 
fore  he  got  off  the  station  had  beea  called, 
the  train  stopped,  and  the  conductor  had 
gone  oft  with  his  lantern.  EM,  that  these 
were  facts  tending  to  show  negligence  on 
the  part  of  the  company,  and  that  the  case 
should  go  to  the  Jury.— McGee  ▼.  Missouri 
Pac.R7.Co.,(Mo!)7to. 

Evidence. 

9.  In  an  action  against  a  railroad  com- 
pany to  recoTer  damages  for  its  negligence 
which  resulted  in  the  death  of  piaintifTs 
father,  evidence  of  the  condition 'of  the 
track  at  the  place  of  the  accident  more 

.  than  three  years  after  it  happened,  is  inad- 
missible.—Stoher  y.  St.  Louis,  I.  M.  &  8. 
Ry.  Co.,  (Mo.)  889. 

10.  Upon  an  action  against  a  railroad 
company  for  damages  for  personal  injuries 
sustained  in  an  accident,  evidence  was 
given  for  plaintiff  as  to  the  condition  of 
the  track  a  mile  and  a  half  from  the  p1ac0 
of  the  accident.  Heid  that,  while  such  ev- 
idence was  incompetent  and  inadmissible, 
vet  the  error  was  cured  by  an  instruction 
limiting  the  consideration  of  the  Jury  to 
the  defects  specificallvcharged  in  the  pe- 
tition.—Bidekum  v.  Wabasn,  St.  L.  A  P. 
Ry.  Co.,  (Mo.)  701. 

11.  Several  witnesses  who  were  present 
when  plaintiff's  husband  was  struck  by  de- 
fendant's train  testified  that  the  bell  was 
ringing,  and  the  head-light  of  the  engine 
burning,  for  some  distance  before  reach- 
ing the  point  at  which  the  deceased  was 
first  seen.  In  this  state  of  the  evidence, 
held,  that  the  exclusion  of  the  testimony 
of  a  witness  living  near  bv,  (it  did  not  ap- 
pear how  far  from  the  place  of  the  acci- 
dent.) that  the  bell  was  not  ringing,  nor  the 
bead-light  burning,  when  the  train  passed 
her  house,  was  not  prejudicial  error. — 
Hughes  y.  Galveston,  B.  &  S.  A.  Ry.  Co., 
(Tex.)  219. 

Contribntory  negligence. 

12.  The  act  of  plaintiff  in  going  at  dusk 
upon  a  defective  station  platform  to  read 
a  notice  which  the  company  was  required 
by  law  to  post  there  when  stock  had  been 
killed  by  its  trains,  held  not  per  $e  negli- 
gent, as  a  conclusion  of  law.^St.  Louis,  I. 
>f .  &  S.  Ry  y.  Fairbairn,  (Ark.)  50. 

18.  In  an  action  by  an  employe  against  a 
railroad  company  for  injuries,  held,  that  it 
was  not  negligence  upon  the  part  of  the 
employe  to  act,  in  an  emergency,  upon  the 
verbal  order  of  the  train  dispatcher,  al- 
though a  rule  of  the  road  required  that  the 
Bpecitic  order  should  be  in  writing.  Sher- 
wood. J.,  dissenting. ---Smith  v.  Wabash, 
St.  L.  &  P.  Ry  Co.,  (Mo.)  129. 

14.  A  recovery  cannot  be  had  against  a 
railroad  company  for  the  death  of  a  per- 
son who,  being  capable  of  taking  care  of 
himself,  enters  upon  the  company's  track. 


and.remains  lliert  antil  atrncfc by  alsala, 
whose  approach  he  might  see,  even  if  tito 
train  might  have  been  stopped  in  time  to 
avoid  staking  hiuL—Hughes  v.  Galveston, 
H.  &  a  A.  By.  Co.,  (Tex.) 219.* 

15.  In  an  action  bv  a  woman  in  good 
health,  65  years  old,  and  weighing  170 
pounds,  to  recover  damages  for  person^ 
injuries  occasioned  by  the  starting  of  a 
train  while  she  was  in  the  act  of  alignting, 
the  jury  may  take  into  consideration  the 
"age.  sex.  and  physical  condition*  of  the 
plaintiff  in  determining  whether  she  exer- 
cised ordinary  care  and  diligence  at  the 
time  of  the  accident.— Hickman  v.  Mis- 
souri Pac.  Ry.  Co.,  (Mo.)  127. 

16.  Where  plaintiff  sued  a  railroad  com- 
pany for  injuries  caused  by  the  negli^nee 
of  tne  defendant  in  allowing  a  train  to 
start  while  she  was  trying  to  get  on,  the 
burden  of  proof  as  to  contributory  negli- 

fence  on  the  part  of  the  plaintiff  is  on  the 
efendant.  and  does  not  shift  to  the  plain- 
tiff, when  it  is  shown  that  she  had  gone 
close  to  the  train,  to  be  ready  to  board  it, 
and,  when  notified  by  a  brakeman  to  get 
on,  and  that  she  would  have  plenty  of 
time,  attempted  to  do  so.— Texas  P.  By. 
Co.  v.  Davidson,  (Tex.)  6S6.* 

Instmotions. 

17.  In  an  action  against  a  railroad  com- 
pany by  a  passenger,  to  recover  damages 
tor  personal  injuries,  instructions  to  tno 
effect  that  if  the  plaintiff  purchased  a 
ticket  to  a  regular  station  on  defendant's 
road,  and  entered  its  train  for  the  purpoise 
of  being  carried  there,  and  that,  by  reason 
of  the  failure  of  the  conductor  of  said 
train  to  keep  the  cars  at  a  stand-still  a  rea- 
sonable length  of  time  to  enable  plaintiff 
to  leave  the  cars  in  safety*  the  plaintiff  w^ts 
injured,  without  negligence  on  his  part, 
the  defendant  is  liable  therefor;  that  if 
said  train,  after  stopping  at  said  station, 
started  before  the  plaintiff  could  alight, 
and  plaintiff,  obeying  the  conductor's  or- 
ders, attempted  to  get  off  while  the  train 
was  going  slowly,  and  the  danger  was  not 
apparent,  he  was  not  guilty  of  such  con- 
tributory negligence  as  would  bar  a  recov- 
ery; that,  if  the  plaintiff  was  directed  by 
the  conductor  or  agent  of  the  defendant  to 
get  off  while  the  train  was  moving,  he  had 
a  right  to  rely  upon  said  direction,  pro- 
vided he  took  no  more  risk  than  a  prudent 
man  would  have  taken  under  the  same  cir- 
cumstances, and  in  so  doing  he  would  not 
be  guilty  of  contributory  negligence;  and 
that  where  the  danger  of  alightmg  from  a 
moving  train  is  not  apparent  to  a  passen- 
ger, and  he  is  urged  to  take  the  risk  bv  the 
company's  employe,  whose  duty  it  ip  -to 
know  the  danser.  hia  conduct  is  not  negli- 
gent,-<-eomctIy  state  the  law  as  to  qarriers 
4>t  paaaengen    and  oontribjolocv    negli- 
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ZnflEints. 

18.  In  an  action  for  damageis  based  upon 
alleged  negligence  In  violating  an  ordi- 
nance of  St  Louis  by  which  oriven!  and 
conductors  of  street  cars  are  required  to 
keep  watch  for  children,  either  on  the 
track  or  approaching  the  same,  and  to  stop 
in  the  shortest  time  possible,  where  the 
evidence  disclosed  that  a  boy  between 
eight  and  nine  years  old  was  knocked 
down  bv  the  horses  of  defendant's  street 
car  while  attempting  to  jum^  on  another 
car  going  in  the  opposite  direction,  and 
that  the  driver  of  the  car  did  all  in  his 
power  to  stop  it  the  instant  he  saw  or 
could  have  seen  the  boy,  hefd,  that  an  in- 
struction to  the  Jury  "that  the  law  requires 
of  a  boy  eight  years  and  eight  months  old 
that  he  sliall  exercise  such  care  and  fore- 
right,  in  avoiding  danger  and  accident,  as 
he  la  capable  of  exercising,  and  if  he  failed 
to  exercise  such  degree  of  care,  and  thereby 
contributed  directly  to  his  death,  that  his 
parents  could  not  recover,"  is  not  error, 
when  the  court  otherwise  instructed  the 
Jury  that  it  was  proper  for  them  to  consider 
t<he  facts  and  circumstances  of  the  case, 
his  age,  experience,  and  knowledge  of  the 
risk  attenoinfip  the  act  of  running  in  the 
street  to  catch  onto  street  cars,  and  the 
warnings  which  he  may  have  received 
from  his  parents  and  others,  and  when  the 
court  also  told  the  Jury  that  all  the  in- 
structions were  to  be  taken  and  read  to- 

Sither.-^McCarthy  v.  Cass  Avenue  &  Fair 
rounds  Ry.  Co.,  (Mo.)  516.» 

Actions  flor  wrongftQ  death. 

19.  Under  Gen.  St.  Ky.  c.  67.  giving  to 
an  administrator  a  rl^t  of  action,  for  the 
death  of  his  intestate,  when  caused  by 
''neglect"  of  servants  or  agents  of  a  corpo- 
ration, an  action  cannot  be  maintained 
against  a  street-railroad  company  for  the 
death  of  a  passenger,  caused  by  the  driver 
willfnlly  assaulting  him.  and  throwing  him 
off  the  car.— Winneffar's  Adm'r  v.  Central 
Passenger  Ry.  Co.,  (iy.)  287.» 

20.  The  fact  that  an  action  does  not  lie 
for  causing:  the  death  of  a  person  in  a  cer- 
tain case  IS  no  objection  to  the  mainte- 
nance of  an  action  by  the  administrator  for 
damages  up  to  the  time  of  death.— 'Id. 

21.  In  an  action  for  death  by  wrongful 
act,  it  is  error  to  introduce  into  the  charge 
the  question  of  malice  on  the  part  of  the 
crew  that  was  running  the  train  at  the  time 
of  the  accident,  when  there  is  no  evidence 
in  the  case  tendin<(  to  show  such  malice. — 
Nashville,  C.  A  St.  L.  R.  Co.  v.  Seaborn, 
<TennJ^661. 

22.  Whore  an  experienced  freieht  con- 
ductor was  knocked  off  Jijb  train. while 
paaalfg  tterou£^  an  ovtrhead  bficiKe*  H  ap*. 


pearingr  that  ,on^,,  co^ld  ajtand  up  on  tl^ 
iQrdJnary  cars  useij  by  the  coiapany,  and 
pass  the  bridge  safely,  but  that  the  train 
»n  iiue^tion  happened  to  pontain  one  car 
which  was  too  high  for  this,  held,  that  an 
action  to  recover  dama^ea  for  the  death 
of  the  conductor,  in  which  it  is  necessar/ 
to  show  "willful  neglect"  of  the  corpora- 
tion, was  not  maintainable;  although, 
when  willful  neglect  is  shown,  in  such  ah 
action  contributory  negligence  of  the  de- 
ceased is  not  a  defense.  Lawn,  J.,  dis- 
sents.—Derby's  Adm'r  ▼.  Kentucky  Cent. 
R.Oo.,(Ky.)808.» 

Damages. 

28.  In  an  action  brought  by  a  child 
against  a  railroad  company  to  recover 
damages  for  its  father's  death,  which  was 
alleged  to  have  been  caused  by  the  negli- 
gence of  the  company,  the  jury  are  not 
confined,  in  settling  their  verdict,  to  nomi- 
nal damages,  although  plaintiff's  evidence 
does  not  show  what  the  earnings  of  the 
faUier  were  at  the  time  6f  his  death.  The 
loss  of  a  parent's  care  in  the  education, 
maintenance,  and  pecuniary  support  of  the 
child  have,  in  addition  to  their  moral  value, 
an  appreciable  pecuniary  value,  which  the 
Jury  may  consider. — Stoher  v,  St.  Louis,  I. 
M.  A  a  Ry.  Co..  (Mo.)  389. 

NEGOTIABIiE  INBTBIT- 
MENTS. 

Actions  on,  see,  also,  Evidence,  16-19;  TVio^, 
10;  WUneee,  1,  4. 

Transfers. 

1.  A.,  holding  two  notes  executed  by  the 
vendee  of  land  for  the  purchase  money, 
sold  one  of  them  to  B.,  representing  to  B. 
that  there  was  an  outstanding  equity  in 
favor  of  the  vendee,  but  that  it  should  be 
charged  against  the  other  note.  A.  after- 
wards sold  the  other  note  to  a  third  party. 
Held,  that  the  latter  took  the  note  subject 
to  the  equity.— Wallace  v.  Arnold,  {Ky.) 
840. 

2.  R.  agreed  to  take  of  an  agent  $3,000 
of  certain  stock  the  agent  had  for  sale,  a 
certificate  for  $7,000,  the  title  to  which 
was  in  his  principal,  but  only  for  life. 
This  certificate,  which  R  had  never  seen, 
and  about  which  he  knew  nothing,  the 
agent  had  canceled,  and  two  new  certifi- 
cates issued,— one  for  $3,000,  in  the  name 
of  R.,;  and  one  for  $4,000,  in  his  own  name. 
The  $8,000  was  delivered  to  R.,  who  paid 
full  value.  Held,  in  a  suit  by  the  remainder- 
man, upon  the  death  of  the  life-tenant  in- 
solvent, that  R.  waa  a  bona  fide  purchaser, 
and  was  not  liable.— Caulkins  v.  Memphis 
Gas-Light  Co.,  (Tenn.)  287. 

8.  A  wife  mortgaged  her  property  for 
$10,000,  and  gave  the  note  and  mortgage, to 
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ber  husband,  C,  for  the  purpose  of  en 
abliD/;:  him  to  obtain  credit  for  the  flrmto 
which  he  belon^red.  He  so  nsed  them  by 
obtaiuing  from  the  duly  authorized  affent 
of  the  mortgagee  the  acceptance  of  aoraft 
of  $10,000,  payable  to  C.'s  order,  in  three 
months,  which  was  deposited  to  the  credit 
of  C.'Bfirm  in  a  bank.  At  the  reauest  of 
the  agent,  the  president  of  the  bank  prom- 
ised not  to  negotiate  the  draft;  but  the 
cashier  did  negotiate  I".  «ind  the  bank 
failed.  The  mortgagee  was  sued  on  the 
draft,  and  judgment  was  rendered  against 
it  Held,  that  the  wife's  property  was 
chargeable  with  the  amount  of  the  draft 
.  and  interest,  since,  where  one  of  two  inno- 
cent parties  must  suffer  for  the  wrongful 
act  of  a  third,  the  loss  must  fall  on  the  par- 
ty whose  acts  brought  about  the  loss. — 
Cocke  V.  Hatcher,  (Tenn.)  170. 

4.  The  arrangement  having  been  made 
between  the  bank  and  the  parties  that 
t2,900  of  the  f  10.000  were  to  be  retained 
for  the  mortgagee  to  pay  taxes  on  the 
IMToperty,  ana  be  paid  on  the  premium 
votes  it  took  from  the  mortgagor,  held,  that 
to  that  extent  the  bank  became  trustee 
of  the  mortgagee,  and  the  mortgagor  was 
relieved  of  liability  to  the  mortgagee  for 
the  wrongful  negotiation  by  the  bank  of 
the  note.— Id. 

Tranafen  without  indorsement. 

6.  A  negotiable  promissory  note,  pay- 
able to  M.  or  order,  transferred  to  a  tnird 
8 arty  without  indorsement  by  M.,  is  in  his 
anas,  to  all  intents  and  purposes,  a  non- 
negotiable  instrument,  and  subject  to  all 
the  equities  to  which  it  would  have  been 
•ubject  had  it  been  a  non-negotiable  in- 
strument in  form,  or  had  remamed  iii  the 
hands  of  the  original  payee;  and  such 
party  has  constructive  notice  of  a  defeas- 
ance, though  not  recorded,  providing  that, 
H  the  patent  for  the  purchase  price  for 
which  the  note  was  given  should  prove  a 
failure,  the  note  and  deed  of  trust  securing 
it  should  be  surrendered,  in  so  far  as  to 
preclude  him  from  pleading  ignorance 
thereof.— Weber  v.  Orton,  (Mo.)  271. 

Oambling  notes. 

6.  The  statutes  (Hev.  St.  Mo.  1879,  %% 
0721-^728,)  making  all  notes,  where  the 
consideration  is  money  or  property,  won 
at  any  game  or  gambling  device,  void,  and 
providing  that  assignment  of  such  a  note 
should  not  affect  the  defense,  are  designed 
to  aid  the  criminal  law.  and  do  not  affect 
the  validity  of  such  a  note  in  the  hands  of 
a  bona  fide  holder  without  notice.— Craw- 
ford V.  Spencer,  (Mo.)  718. 

7.  C.  gave  to  a  firm  of  speculating  bro- 
kers his  note,  secured  by  a  deed  of  trust 
covering  certain  real  estate,  to  save  the 
brokers  n&rmless  in  certain  wagering  trans- 
actions in  futures/ then  pending  and  there- 


after to  be  made  between  the  parties.  The 
brokers  assigned  the  said  note  to  F.  before 
maturity,  who  took  same  without  notice  of 
the  infirmity,  and  in  payment  of  an  exist- 
ing valid  debt  between  said  brokers  And 
F.  In  a  suit  by  C.  to  restrain  F.  from  sell- 
ing the  real  estate  under  said  deed  of  trust, 
hM,  that  F.  took  the  note  free  from  the 
equities  existing,  as  against  C.  and  the  bro- 
kers, and  that  F.  was  entitled  to  enforce 
the  security  to  the  extent  of  the  amount 
due  from  the  brokers  to  him.— Id. 

Indorsers. 

8.  In  the  absence  of  teetimony  as  to  the 
order  of  indorsement,  those  that  follow  or 
are  below  that  of  the  payee  are  presumed 
to  be  subsequent.— 'Williams  v.  Merchants' 
Nat.  Bank  of  Kansas  City,  (Tex.)  103. 

9.  On  a  promissory  note,  with  the  follow- 
ing clause:  "In  case  of  non-payment  of 
the  above  note  at  maturity  I  hereby  au- 
thorize any  licensed  attorney  at  law  to  ap- 
pear for  me  in  court,  and  to  accept  service, 
waive  process,  and  confess  Judgment  in  fa- 
vor of  the  legal  holder  of  said  note,  agaiust 
me,  for  the  amount  of  said  note,  and  inter- 
est, with  ten  per  cent,  attorney's  fees  addi- 
tional. "—Judgment  according  to  the  terms 
of  th^  note  was  taken  against,  not  only  the 
maker,  but  four  subsequent  indorsers. 
Seid,  that  the  indorsers  by  their  indorse- 
ment simply  guarantied  the  performance 
of  the  obligations  of  the  maker  as  set  forth 
in  the  note,  and  did  not  authorize  the  tak- 
ing of  the  same  summary  Judgment  against 
themselves.— Id. 

Actions  on. 

10.  Where  suit  was  brought  on  A  note 
not  due,  and  an  attachment  obtained,  but 
the  attachment  was  afterwards  quashed. 
held,  that  this  does  not  require  the  disrais-' 
sal  of  the  suit  upon  the  ground  that  the  at- 
tachment was  the  only  ground  of  Jurisdic- 
tion in  such  a  case;  ana  the  note  having 
meantime  fallen  due,  and  that  fact  being 
set  up  In  an  amended  petition,  the  cause 
might  properly  proceed  to  Jadgment.— Ar- 
nold V.  Willis,  (Tex.)  485. 

Pleading. 

11.  Rev.  St.  Mo.  8  547,  defines  a  negoti- 
able promissory  note  to  be  one  ''for  the 
payment  of  money  to  the  payee  therein 
named,  or  order  or  bearer,  tLud  exprented  to 
be  for  value  received,  *  Held,  under  this  sec- 
tion, that  the  allegation,  *'was  expressed 
to  be  for  value  received, "  is  an  essential 
averment  in  a  petition  which  seeks  to  set 
up  a  cause  of  action  against  the  indorsers 
of  a  negotiable  nromissory  note.~Hart  v. 
Harrison  Wire  (To.,  (Mo.)  128. 

Inspeotion  of  siipiatare. 

10,  Where  suit  haa  foeoA  brought  upon  a 
promissory  fiote,  it  la  not  error  Cor  the 
eourt  to  graot  a  motion  raqulring  the 
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plaintiff  to  file  the  note  in  court  for  the  in- 
tpectloB  of  the  defendant,  who  has  denied 
In  his  answer  the  signature  of  the  note. — 
Smith  ▼.  Caswell,  (Tex.)  848. 

— —  Instmotions. 

18.  It  is  not  error  for  the  coart,  at  the 
trial  of  an  action  upon  a  promissory  note, 
in  charging  the  Juiy,  to  say  that  "no  wit- 
ness has  heen  called  by  plaintiff  to  testify 
directly  to  the  execution  of  the  note;^ 
such  statement  being  undeniably  true  as 
shown  by  the  record,  it  being  proper  for 
the  court  to  direct  the  jury  to  the  very 
issue  to  be  determined,  and  to  instruct 
them  as  to  what  evidence  they  might  look 
to  in  coming  to  a  decision  upon  it— Id. 

14.  The  plaintiff  in  an  action  upon  a 
promissory  note  excepted  to  the  yerdict 
on  the  ground  that  the  court  erred  in  its 
ffeneraloharge  to  the  jury  in  not  giving 
full  and  complete  instructions  as  to  the 
manner  of  proving  a  signature.  Held  that, 
if  the  instructions  were  incomplete,  the 
plaintiff's  proper  course  was  to  ask  spe- 
cial instructions,  and,  not  having  done  this, 
he  could  not  complain  of  the  instructions 
as  given.— Id. 

15.  In  an  action  upon  a  promissory  note, 
the  court,  at  the  request  of  the  defendant's 
counsel,  instructed  the  Jurv,  in  effect,  that 
the  language  of  the  plea  of  nan  est  factum 
to  the  note  in  issue  was  for  the  construc- 
tion of  the  court,  and  not  a  matter  for 
them  to  consider.  Heid,  that  the  court  did 
not  err.— Id. 

Verdict. 

18.  Where  the  question  in  an  action  on 
a  promissory  note  is  whether  the  signature 
of  the  maker  is  genuine  or  a  forgery,  and 
the  instructions  as  given  by  the  court  pre- 
sent that  question  fairly  to  the  jury,  the 
verdict  will  not  be  disturbed  where  there 
Is  evidence  tending  to  support  it— Grif- 
fith ▼.  Hanks,  (Mo.)  508. 

NEW  TBIAL. 

See,  also,  Appeal 

Absent  witness,  see  Criminal  Practice,  4. 

Application  for,  see,  also.  Appeal,  88,  89; 

Judgment,  15. 
Ruling  on  evidence,  see  Witneee,  2,  8. 
Inadequate  damages,  see  Baiiroad  Compa- 

nice,  8. 

Applioatlon  for. 
1.  When  an  attorney  fails  to  promptly 

J  present  a  statement  for  a  new  trial  to  the 
udge  before  whom  the  case  was  tried,  and 
It  is  not  signed  and  filed  in  time  by  reason 
of  a  delay  m  the  mail  to  which  he  has  in- 
trusted it,  he  cannot  obtain  a  new  trial  by- 
original  suit  for  that  purpose,  as  ordinary 
prudence  demanded,  in  such  a  case,  that  he 
should  have  presented  the  statement  in 


person,  or  by  attorney  or  messenger,  and  - 
not  trust  to  the  uncertainties  of  the  mail.— 
Proctor  V.  Wilcox.  (Tex.)  875. 

d.  In  ejectment,  the  jury  found  for  plain- 
tiff, and  on  the  same  day  defendant  filed  at 
motion  for  a  new  trial,  but  withdrew  it  in 
consideration  of  a  waiver  by  plaintilf  of 
the  damages  assessed,  and  a  fudgmont  for 
mesne  profits  was  entered.  About  45  days 
later,  defendant  refiled  his  motion  for  a 
new  trial.  Held  that,  under  Mansf.  Dig. 
Ark.  §  5153,  requiring  application  for  anew 
trial,  except  for  newly -discovered  evidence, 
to  be  filea  within  three  days  after  verdict 
or  decision,  unless  unavoidably  prevented, 
the  motion  was  not  made  in  time,  and  that 
defendant  was  estopped  by  the  record,  and 
his  own  agreement.— Nidliols  v.  Bhearon, 
(Ark.)  167. 

Misleading  instmotioiiB. 

8.  In  an  action  for  damages  resulting 
from  a  collision  of  plaintiff's  horses  ana  - 
wagon  with  defendant's  train,  when  there 
is  evidence  claiming  the  death  of  one  horse 
only,  and  injury  to  the  other,  the  charge  of 
the  court  was  such  as  to  induce  the  jury  to ' 
believe  that,  in  the  opinion  of  the  court, 
there  was  evidence  from  which  they  could 
find  that  both  horses  were  killed.  Held, 
erroneous,  and  that  a  new  trial  should  be 
granted.— Texas  Cent.  Ry.  Go.  v.  Ascoe. 
(Tex.)  18. 

Disqualified  juror. 

4.  One  of  the  qualifications  for  jury 
service  in  Texas  is  that  the  proposed  juror 
is  a  freeholder  in  the  state,  and  a  house- 
holder in  the  county  of  the  forum.  In  this 
case  a  juror  qualified  himself  on  his  voir 
dire,  but,  after  the  trial  and  conviction,  it  • 
was  discovered  that  he  was  neither  a  free- 
holder  in  the  state,  nor  a  householder  in 
the  county^  and  this  disqualification  was 
set  up  as  a  ground  for  new  trial.  Held 
that,  in  refusing  the  new  trial,  the  trial 
court  erred.— Boren  v.  State,  (Tex.)  463. 

Inadequate  or  excessive  damages. 

5.  In  personal  actions  founded  upon  tort, 
and  soundinff  merely  in  damages,  a  new 
trial  will  not  be  granted  on  the  sole  ground 
of  smallness  of  damages,  unless,  under  all 
the  circumstances,  the  verdict  appears  to 
have  been  the  result  of  either  passion, 

Srejudice,    or    partiality.  —  Pritchard  v. 
[ewitt,(Mo.)487. 

6.  In  an  action  of  assault  and  battery, 
the  jury  awarded  plaintiff  one  dollar  as 
damages.  Held  that,  while  the  evidence 
showed  that  defendant  was  not  justified 
in  making  the  assault,  yet,  as  it  also 
showed  that  plaintiff  was  not  without 
fault,  the  verdict  would  not  be  disturbed.* 
-Id. 

7.  A  verdict  fixing  the  value  of  plaintiff's 
grass,  burned  by  negligence  of  defendant. 
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at  $750,  htid  not  to  be  set  aside,  it  appear- 
ing  that,  although  plaintifif's  wittteases  did 
not  ^ivc  very  aatisractory  reasons fortheir 
opinions  as  to  its  value,  yet  the  railroad 
did  not  call  any  witnesses  to  fix  the  value 
at  any  less.— Gulf,  C.  ft  8.  F.  Ry.  Ck>.  v. 
Witte,  (Tex.)  490. 

8.  In  an  action  to  recover  damaees  re- 
sulting from  a  collision  of  plaintiff's  horses 
and  wagon  with  defendant's  train,  when 
there  is  evidence  showing  the  death  of 
one.  horse  only,  and  injury  to  the  other, 
without  specifying  its  extent,  a  verdict  for 
such  sum  as  would  cover  the  highest  value 
placed  on  both  horses,  and  damages  for 
the  injury  to  the  wagon  and  harness,  is 
erroneous,  since  it  is  not  sustained  by  the 
evidence. — Texas  Cent.  Ry.  Co.  v.  Aaoue. 
(Tex.)  13. 

Newly-disoovered  eyidenoe. 

9.  A  motion  for  a  new  trial  on  the  ground 
of  newly -discovered  evidence  will  not  be 
granted  where  it  appeftrs  that  the  evidence 
relied  on  is  that  of  the  wife  of  the  party 
making  the  motion,  who  came  to  the  place 
of  trial  for  the  purpose  of  testifying,  but 
was  unable  to  take  the  stand  on  account  of 
illness,  it  appearing  that  no  postponement 
on  account  of  her  illness  was  asked  for, 
and  no  effort  made  to  take  her  testimony 
in  any,  of  the  modes  provided  by  law. — 
Richards  v.  Smith,  (Tex.)  571. 

10.  A  motion  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence  will  not  be 
granted  where  it  appears  that  the  evidence 
relied  on  is  to  be  given  by  the  party  mak- 
ing the  motion,  who  was  present  at  the 
trial,  and  heard  the  witnesses  in  the  case, 
but  did  not  offer  to  testify  in  rebuttal  or 
explanation  of  their  statements.— Id. 

Dlsoretion  of  court. 

11.  A  motion  for  a  new  trial  on  the 
^ound  of  newly-discovered  evidence  be- 
ing addressed  to  the  discretion  of  the  lower 
court,  its  decision  thereon  is  not  subject  to 
revision.— Smith  v.  Commonwealth,  (Ky.) 
798. 

12.  The  matter  of  granting  new  trials  lies 
peculiarly  within  the  discretion  of  the  trial 
court.  Hence,  where  it  appears  that  the 
facts  relied  on,  and  upon  which  a  verdict  is 
based,  are  not  pleaded,  but  appear  in  an  in- 
struction requested  by  plaintiff,  and  given 
by  the  court,  and  that  the  instructions  given 
at  the  trial  are  inconsistent  with  each  other, 
the  ruling  of  the  court  in  granting  a  new 
trial  will  not  be  reversed.— -Iron  Mountain 
Bank  v.  Armstrong,  (Mo.)  720. 

NONSUIT. 

Conflioting  eTidence. 

Where  an  issue  of  fact  is  to  be  deter- 
mined by  a  Jury,  and  the  evidence  is  con- 
Dieting,  or  conduces  to  make  out  plaintiff's 


cause  of  action,  it  is  improper  to  direct  a 
nonsuit.— Lingenfelter  ▼.  Louisville  &  K. 
R.  Co..(Ky.)l85. 

NOTAEY  FXTBLia 

Authority. 

The  authority  of  a  notarv,  who  ia  lawfully 
such  by  virtue  of  hia  holding  some  other 
ofBce,  IS  quite  as  ample  to  authenticate 
conveyances  for  the  purpose  of  registra- 
tion as  if  he  were  notary  by  direct  appoint- 
ment.—Wilson  V.  Simpson,  (Tex.)  889. 


OATH. 

Chinese. 

Under  Rev.  m.  Mo.  t879,  g§  8824,  8825, 
providing  that  the  oath  shall  be  adminis- 
tered to  a  person  about  to  be  sworn  in  the 
mode  most  binding  on  his  conscience,  and 
that  every  person  believing  in  any  religion 
other  than  the  Christian  religion  shall  be 
sworn  according  to  the  peculiar  ceremonies 
of  his  religion,  when  a  Chinese  interpreter 
states  that ''the  Joss-stick  burning  is  the 
true  oath  among  the  Chinese,  ^  it  is  error 
to  compel  him  to  be  sworn  in  the  uanal 
way.  NoRTOK,  O.  J.,  dissenting.— State  v. 
ChyoChiagk,(Mo.)704. 


PABDOK. 

Bevocatiozi. 

1.  The  delivery  and  acceptance  of  a  par- 
don are  complete  when  tne  grantor  naa 
parted  with  his  entire  control  or  dominion 
over  the  instrument,  with  the  intention 
that  it  shall  pass  to  the  grantee,  and  the 
latter  assents  to  it  either  by  himaelf  or 
agent.  In  this  case,  the  agent  having  ac- 
cepted the  pardon  on  behalf  of  the  grantee, 
the  pardon  took  effect  immediately  upon 
its  delivery.— Rosson  v.  St^r.  (Tex.)^. 

2.  The  pardoning  power  cannot  revoke 
a  pardon  once  delivered,  and  aooepted  by 
tbe  grantee  or  agent. — ^Id. 

Obtained  by  firaud. 

3.  A  pardon  was  issued  and  delivered  to 
the  grantee's  agent  on  August  25.  1886. 
On  August  80th,  it  was  filed  with  the  su- 
perintendent at  the  penitentiary  in  which 

frantee  was  confined.  On  the  same  day, 
ut  before  the  pardon  was  entered  on  the 
books  of  the  penitentiary,  or  delivared  to 
t^  gvaatee^  the  Buperintendeot  received  a 
telegram  from  the  governor  to  hold  said 
pardon  for  farther  orders.  By  aubaequent 
telegram  the  governor  notified  the  auper- 
intendent  that  4he  pardon  had  been  re- 
voked, and  ordered  its  return.  It  waa  re- 
turned to  the  governor,  who  indorsed  upon 
it  instructiona  to  the  sacceta^  of  atate  to 
issue  an  order  revoking  it,  aa  granted  upon 
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miilnformation.  Thereafter  proceed]n|rs 
by  habeaf  carpus  trere  iofttituted  in  the  dw- 
trict  court,  and  appellant  produced  in  evi- 
dence the  charter  of  pardon  bearing  the 
said  indorsement.  HM,  that  a  pardon  pro- 
cured by  fraud  upon  the  pardoning  power, 
by  any  imposition,  is  absolutely  void;  and 
that  tne  appellant,  having  relied  upon  the 
pardon  with  ito  indorsement,  established 
against  himself  prima  fane  fraud,  and  as- 
sumed the  ontu  of  proving  no  fraud;  fail- 
ing to  do  which  the  trial  court  did  not  err 
in  remanding  him. — ^Id. 

Parties. 

Bee,  also.  Equity,  t;  Infancy;  Quieting 
Titie,  4,  6;  Trespass,  4. 

Defect  of,  see  Exeeulars  and  Administra- 
tors, 6. 

Joinder  and  misjoinder,  see  Husband  and 
Wife,  12;  Mortgages,  7;  Venue  in  CivU 
Cases,  2,  8. 

Necessary,  see  Abatement  and  Bevival,  2; 
Corporations,  5;  Ejjeeimenty  8. 

Next  friend,  see  Guardian  and  Ward,  1. 

Intervention  and  substitution,  see  Guard- 
ian  and  Ward,  2;  Mortgagee,  8;  Beplevin, 

PARTITION. 

Commissioners'  report. 

1.  Where,  in  a  suit  for  the  partition  of 
land,  the  commissioners  report  that  the 
land  is  incapable  of  being  divided  without 
great  prejudice  to  both  parties,  they  should 
slate  the  facts  upon  wnich  their  opinion 
is  based.— HcGee  v.  Bussell,  (Ark.)  284. 

Frematare  sale. 

2.  A  sale  for  partition  was  made  within 
one  year  from  the  time  of  the  appointment 
of  the  administrator,  and  at  that  time 
Pasch.  Die.  Tex.  art.  1848  provided  that 
partition  should  not  be  made  till  after  the 
first  term  after  the  expiration  of  12  months 
from  the  original  grant  of  letters  of  admin- 
istration. Held,  that  this  limitation  was 
for  the  protection  of  creditors;  and,  if  the 
order  was  prematurely  made,  none  but 
creditors  could  complain,  and  Uiat,  though 
the  sale  might  have  been  set  aside  for  the 
irregularity  within  a  proper  time,  after  the 
lapse  of  So  years  the  presumption  omnia 
recte  acta  applies.— White  v.  Jones,  (Tex.) 
181, 

Bepartition. 

8.  Where  a  man  dies  leaving  oommaaity 
property  in  which  his  Mrviving  wife  owns 
one-half  interest,  but  the  entire  propertv 
is  partitioned  equaUy  among  his  mne  chil- 
dren, including  seven  by  a  former  wile  and 
two  by  the  sorviving  wife,  hsid,  that  the 
two  cDildren  of  the  surviving  wife  may 
afterwards  have  a  repartition,  by  which 


the  one-half  belonging  to  their  father  is 
divided  equally  between  the  nine  children, 
but  the  one-half  belonging  to  their  mother, 
the  surviving  wife,  is  divided  between 
them  to  the  exclusion  of  the  other  seveA 
children.  The  rule  that  upon  partition 
each  parcener  impliedly  warrants  the  title 
of  his  coparceners  does  not  apply  in  such 
a  case.— Grigsby  v.  Peak,  (Tex.)  474. 

4.  If  any  one  of  the  parceners  shall  have 
in  the  mean  time  sold  the  land  allotted  to 
him  upon  the  original  partition,  the  same 
land  may  be  allotted  to  the  purchaser  upon 
the  repartition,  if  this  can  be  done  without 
detriment  to  the  other  parties  in  interest. 
-Id. 

PABTNEBSHIP. 

See,  also,  Assignment  for  Benefit  of  Ored- 
iters,  1. 

Dissolution,  see.  also,  MaBseuUms  and  Ad- 
ministrators, 10, 16. 

Real  estate,  see,  also.  Doufer,  1. 

Firm  and  individual  cj'editors,  see  Execu- 
tion, 6;  Fraudulent  Oonneyanees,  10. 

Beal  estate  as  firm  property. 

1.  If  real  property  be  purchased  with 
partnership  means,  and  used  for  partner- 
ship purposes,  it  is  treated  in  equity  as 
held  by  tne  partners  in  trust  for  the  tirm, 
subject  to  the  same  rules  as  apply  to  part- 
nership personal  property,  and  liable  to 
the  debts  of  the  firm  and  the  claims  of  the 
partners  inUr  se;  and  this  is  so  whether 
the  title  be  vested  in  one  or  all  of  the  mexn- 
bers  of  the  firm.— Pepper  v.  Thomas,  (Ky.) 
297.» 

2.  A  partner  cannot  maintain  an  action 
to  set  aside  a  mortgage  executed  by  his  co- 
partner on  the  latter' 8  interest  in  the  part- 
nership real  estate,  and  subject  that  interest 
to  the  payment  of  the  partnership  debts, 
unless  he  alleges  and  proves  that  the  mort- 
gagees had  notice  that  the  real  estate  was 
partnershipproperty.— Seeley  v.  Mitcheirs 
Assignee,  (Ky.)  190. 

Power  of  partner. 

8.  Though  one  partner  cannot,  without 
the  authority  of  his  copartners,  make  a 
general  assignment,  he  can,  in  their  ab- 
sence, assign  a  part  of  the  firm's  assets  in 
payment  of  a  particular  debt,  and  direct 
the  distribution  of  the  surplus  among  its 
other  creditors.  —  Johnson  v.  Robinson, 
(Tex.)  626. 
Dissolution  and  settlement. 

4  In  a  suit  to  settle  the  affairs  of  a  par^ 
nership,  it  is  the  duty  of  the  trial  court, 
upon  approval  of  the  report  of  the  referee, 
to  so  dispose  of  the  assets  of  the  firm,  by 
order  of  sale  or  partition  in  kind  or  other- 
wise, as  to  make  a  complete  and  final  settle- 
ment between  the  parties.  —  Filbrnn  v. 
Iveri,(Mo.)874.         Cc^c^nio 
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5.  After  the  dissolution  of  a  partoership. 
but  before  the  final  settlement  of  accounts, 
the  contiouiog  partner  bought  in,  for  $1^10. 
an  outstanding  promissory  no teof  the  firm 
of  the  face  value  of  $4,000,  and  claimed 
credit  for  the  full  amount  in  the  final  ad- 
justment. Held,  that  the  trust  relation 
which  exists  between  partners  is  not  ter- 
minated with  the  dissolution,  but  continues 
until  a  final  adjustment  and  settlement  of 
the  partnership  affairs,  and  that  onlj  the 
amount  actaaUy  paid  in  purchasing  the 
claim  should  be  credited.— Id. 

PAYMENT. 

See,  also,  SehooU  and  School' Districtt,  2-7. 
By  surety,  see  Principal  and  Surety,  5-7. 
Claims  against  estate,  see  Executor%  and 

Adminuiratorg,  10. 
Taxes,  labor  on  roads,  see  Taxation,  8. 
recovery,  see  Taxation,  15-18. 

Voluntary  payment. 

A.  purchased  a  lot  of  corn,  giving  his 
note  secured  by  chattel  mortgage,  with  a 
power  of  sale,  fn  payment.  Only  a  part  of 
the  corn  was  delivered,  but  the  vendor  in- 
sisted upon  payment  of  the  note  in  full. 
A.  objected  and  the  vendor  agreed  to  make 
a  small  deduction,  but  threatened  to  talce 
the  property  mortgaged  from  A.'s  posses- 
sion, and  sell  it  to  satisfy  his  claim,  if  A. 
did  not  pay  the  amount  claimed.  After 
some  negotiation  A.  paid  the  full  amount 
under  protest.  Held,  in  a  suit  to  recover 
the  amount  overpaid,,  that  the  payment  was 
voluntary.— Vick  v.  Shinn,  (Ark.)60L 

PBKJUKT. 

Corroborating  circumstances,  see  Bedue* 
tion,  1. 

Falfie  swearing. 

1.  County  clerks  have  authority  to  take 
affidavits  of  the  consent  of  parents  to  the 
marriap^e  of  their  daughter,  and  such  an 
aflSdavit,  if  false,  may  be  assigned  as  "  false 
swearing."  though  not  as  perjury.  Rev. 
St.  art.  1140.— Steher  v.  State,  (Tex.)  880. 

Bridenoe* 

2.  It  was  in  proof  that,  when  the  mar- 
riage license  was  obtained  upon  appel- 
lant's affidavit  that  the  bride's  mother  con- 
sented to  the  marriage,  the  said  mother 
had  been  dead  two  years,  and  thereupon 
one  G..  who  stood  in  loco  parentis  to  the 
bride,  was  permitted  to  testify  that  he  did 
not  consent  to  the  marriage.  Held,  that 
the  testimony  of  Q.  was  wholly  irrelevant, 
and  should  have  been  excluded.— Id. 
Instruotions. 

8.  Article  196  of  the  Texas  Penal  Code, 
in  defining  the  offense  of  *' false  swearing, " 


reanires  that  it  be  done  "d^iberately," 
and  "winfully,"  Though  the  court  prop- 
erly defined  ^deliberately."  it  omitted  ta 
detine  "willfully, "  which  omission,  in  view 
of  the  facts,  was  reversible  error.— Id. 

PTiFiADDfa. 

See,  9Jbo,  Bquitif,  8,9;  Limitation  ofActioni, 

28-25. 
Amendment,  see  Appeal,  46;  Judgment,  4; 

Limiiati4>7iqf  Actions,  15, 16;  Qui  Tarn  and 

Penal  Actions,  2. 
Declaration  or  petition,  see  Appeal,  47; 

Bonds,  5;   Carriers,  8,  8;  Damages,  10; 

Taxation,  10. 
Plea  in  abatement,  see  Attachment,  7,  8. 
Specially  pleading  defense,  see  Slfeetment,^, 
Sufficiency  after  judgment,  see  Tender, 
Verification,  see  Attachment,  7,  8;  Equiiif, 

10. 

Answer. 

1.  Rev.  8t.  Mo.  §  8658,  provides  that,  in 
an  action  on  an  instrument  purporting  to 
have  been  executed  by  the  other  party,  the 
execution  of  such  instrument  will  be  ad- 
judged to  be  confessed,  unless  the  denial 
thereof  be  verified  by  affidavit.  Held,  that 
this  section  will  not  authorize  a  judgment 
.for  plaintiff  upon  the  pleadings  if  the  com- 
plaint is  otherwise  fatally  defective.— Hart 
V.  Harrison  Wire  Co..  (Mo.)  123. 

2.  At  the  time  an  action  was  brought  by 
the  vendor  against  the  vendee  on  the  pur- 
chase-money notes,  another  suit  was  pend* 
ing,  to  which  the  vendee  was  a  party,  in- 
volving the  right  to  recover  on  the  par- 
chase-money  notes  of  another  tract,  and  in 
his  answer  in  this  action  he  attemprted,  by 
a  general  allegation,  to  make  his  answer  In 
that  suit  a  part  of  his  answer  in  this,  with 
a  view  to  consolidating  the  two  cases.  Held 
that,  as  the  two  cases  are  independent  of 
each  other,  his  defense  in  this  action  moat 
be  complete  in  itself,  and  a  mere  general 
reference  to  what  had  been  pleaded  in  the 
other  case  could  not  make  such  matter  part 
of  the  defense  in  this.— Russell  v.  Qreen- 
wade,  (Ky.)  295. 

Demurrer. 

8.  Under  rule  17  of  the  Texas  supreme 
court,  upon  General  demurrer,  "any  rea- 
sonable intendment  arising  upon  the  plead- 
ing excepted  to  must  be  indulged  in  favor 
of  its  sufficiency. " — County  of  Caldwell  v. 
Crocket,  (Tex.)  607. 

Motion  to  strike  out. 

4.  An  amendment  to  an  answer  admit- 
ting everything  of  importance  toplaintifTs 
recovery  contained  in  the  petition,  with* 
out  seeking  to  avoid  their  effect,  presents 
no  defense  te  the.  action,  and  is  properly 
stricken  out'— Wilson  ▼.  County  of  WP 
chita,  (Tex.)  67. 
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Vartttnce— Time. 

5.  In  proving  the  time  at  which  a  canse 
of  action  arose,  plaintiff  is  never  confined 
to  that  laid  in  his  declaration  or  petition. 
— Gnlf,  C.  &  8.  F.  Ry.  Co.  v.  Witte.  (Tex.) 
490. 
Waiver  of  defeots. 

9.  Where  a  complaint  in  a  civil  action  is 
filed  on  a  legal  holiday  contrary  to  stat- 
ute, and  the  defendant  puts  in  a  general 
demurrer  and  ireneral  denial,  he  waives 
any  objection  to  the  irregularity  in  the  fil- 
ing of  the  complaint. — tJllman  v.  Verne. 
(Tex.)  548. 

PLEDGE. 

Rights  of  creditors  in,  see  GarnUhment, 
I.  2. 

Application  of  security. 

Where  A.  indorses  a  note  for  the  ac- 
commodation of  B.,  A.  cannot  use  as  in- 
demnity against  his  liability  for  such  in- 
dorsement a  security  previously  trans- 
ferred to  him  by  B.  as  indemnity  affainat 
an  entirely  different  liability;  nor  can  A. 
confer  on  the  holder  of  the  accommoda- 
tion note  any  right  to  apply  such  security 
on  that  note.— Anderson  v.  8ims,(Tex.)  471. 

POOK  AND  POOK  LAWS. 

Liability  of  ooonty. 

There  is  no  distinction  in  regard  to  a 
countv's  liability  for  funeral  expenses  and 
its  liability  for  servioeidrendered  to  the  in- 
digent person  in  his  life-time.  In  both 
cases  a  previous  adjudication  of  poverty 
is  necessary  to  fix  thatliabilitv.— Olark  Co, 
V.  Huie.(Ark.)45d. 

POWEBS. 

Of  attorney,  see  Aeknato'edgmenL 
TestamentaiT,  see  Trusts,  8. 
To  confess  (udgmeBt,  see,  also,  NegodUMe 
ImlrttfMmi,  9. 

•  To  confess  Judgment. 

A  power  of  attorney  to  <Anfe88  Judg 
ment,  contained  in  a  promissory  note 
signed  br  several  persons,  did  not  desig- 
nate against  whom  Judgment  by  confes- 
sion might  be  entered;  a  blank  space  after 
the  word  "against"  being  left  unfilled. 
Held,  that  the  power  was  incomplete,  and 
no  Judgment  by  confession  could  be  ren- 
dered.—Morris  V.  Bank  of  Commerce* 
(Tez.)d46. 


BRAOnCOB  IN  dVlL  OASES. 

See,  also,  Appeal;  Oourte;  Equity;  Juda- 
mmU:  Jury;  Ifmo  Trial;  Trtal;  Venue  in 
CMlOaem. 


Ti^nsfer  of  causes. 

1.  An  action  of  ejectment  is  purely  legal 
in  its  nature:  and  the  mere  fact  that  the 
mode  of  holding  or  the  evidences  of  title 
are  set  out  in  the  pleadings  by  either  the  one 
side  or  the  other  does  not  convert  the  ac- 
tion into  an  equitable  proceeding  so  as  to 
authorize  its  transfer  to  the  equi^  docket. 
—York  V.  Steele,  (Ky.)  818. 

Stipulations. 

d.  Agreements  of  counsel  in  regard  to  the 
trial  of  a  cause  are  not  absolute,  and  are 
not  to  be  treated  as  contracts  to  be  enforced 
under  all  circumstances.  They  may  be  set 
aside  bv  the  court  !n  the  exercise  of  a  sound 
discretion,  when  their  enforcement  would 
result  in  serious  injury  to  one  of  the  par- 
ties, and  the  other  would  not  be  prejudiced 
by  such  setting  aside.— McClure  v.  Heirs  of 
Sheek.  (Tez.)%52. 

PBINdPAL  AND  AGENT. 

See,  also,  MiuUr  and  Berrant 

Agreement  as  between  principals,  consid- 
eration, see  (7<mA*acto.  3. 

Confederates  in  illegal  transactions,  see 
Gaming,  6. 

Insurance  agents,  license,  see  8t<itufte,  8. 

Liability  of  agent  to  principal,  see  Limifa- 
tion  of  AcHoru,  1. 

Liability  of  principal  to  third  parties,  see 
Gaming,  ^. 

Kotice.  authority  of  agent,  see  Negotiable 
Instruments,  9. 

Batiflcation. 

4.  An  instruction  that  the  acquiescence 
of  the  principal  for  a  long  period  of  time 
in  the  unauthorized  acts  of  an  agent  cre- 
ates a  presumption  of  ratification,  held  cor- 
rect.—Bhinn  V.  Hicks.  (Tex.)  486. 

2.  A  party  held  entitled  to  an  instruc- 
tion that,  if  a  principal  ratified  the  act  of 
his  agent  In  part,  this  would  be  a  ratifica- 
tion of  the  wnole  transaction,  there  being 
evidence  to  which  the  instruction  was  ap 
plicable.  and  it  not  having  been  embraced 
m  the  general  charge.— Prather  v,  Wilklns, 
(Tex.)m 

PKDrCIPAL  AND  SUItETY. 

See,  also,  Sonde;  JSxeeutors  and  Adminis- 
fratore,  19,  20;  Guardian  and  Ward,  1. 
4-6. 

Signature  of  sureties,  see  Appeal,  4. 

Subsequent  surety. 

1.  Under  the  Missouri  statute  a  bond  to 
secure  a  loan  of  the  school  fund  by  a  coun- 
ty court  must  contain  an  agreement  for 
such  additional  security  as  may  from  time 
to  time  be  ordered  by  the  court;  and,  wl^ere 
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a  bond  it  Bicned  bj  a  tiarety  as  sucb  addi- 
tional Becnrity,  it  relate*  back  to  tbe  date 
of  the  originail  execution  of  tbe  bond,  and 
no  new  conaideration  is  required.— County 
of  Montgomery  v.  Aucbley,  (Ho.)  i26. 

Release  of  surety. 

2.  Gen.  St.  Ky.  c.  104,  g  11,  provides  tbat 
ft  surety  ma^  by  notice  in  writing  to  tbe 
creditor  require  him  to  sue,  and,  if  lie  fails 
to  do  so,  sucb  failure  shall  release  the 
surety  from  all  liability  on  tbe  obligation. 
Held,  tbat  where  a  woman  is  surety,  and 
afterwards  marries,  the  notice  to  the  cred- 
itor required  by  the  statute  is  sufficient,  if 
given  by  her  husband. — Medley  v.  Tandy, 
(Ky.)  m* 

8.  A  creditor  may  release  one  who  is 
bound  to  him  as  surety  without  releasing 
the  principal  debtor.— Mcllhenny  Co.  v. 
Blum.  (Tex.)  367. 

.  4.  Where  the  surety  pays  the  creditor  a 
certain  sum  in  consideration  of  his  release, 
leaving  the  obligation  in  full  force  against 
the  principal  debtor,  htld,  tbat  the  creditor 
may  recover  the  full  amount  of  tbe  debt 
from  tbe  principal,  and  is  not  obliged  to 
credit  tbe  amount  paid  by  the  surety.— Id. 

Remedy  of  surety  against  principal. 
6.  Mansf.  Dig.  Ark.  6  6401,  providing 
tbat  when  any  bond,  bill,  or  note  for  tbe 
payment  of  money  shall  not  be  paid  by  the 
principal  debtor,  but  shall  be  paid  by  the 
surety,  the  principal  debtor  shall  refund  to 
the  surety  tne  amount,  with  10  per  cent,  in- 
terest per  annum,  does  not  apply  to  a  case 
where  two  purchase  land  Jointly,  and  give 
their  joint  notes,  and  one  makes  default  in 
paying  bis  share  of  the  purchase  money, 
and  the  other  pays  the  entire  amount— 
McQee  v.  Russell,  (Ark.)  284. 

Contribution  between  sureties. 

6.  It  is  no  defense  to  the  liability  to  con- 
tribution of  sureties  on  a  sheriff's  bond,  in 
an  action  against  them  by  their  co-surety, 
who  paid  the  damages  in  full,  that  the 
breach  of  the  condition  in  the  bond  was 
caused  by  the  misconduct  of  the  co-surety 
himself,  while  he  was  deputy- sherilT.  when 
the  alleged  misconduct  was*directed,  or  at 
least  approved  and  ratified,  by  the  sheriff. 
—Block  V.  Estes,  (Mo.)  781. 

7.  Plaintiff,  one  of  four  sureties  on  a 
note,  being  compelled  to  pay  it,  brought 
suit  for  contribution  aeainst  his  three  co- 
sureties, and  recoverea  a  Joint  judgment 
against  them  for  three-fourths  of  the 
amount  paid  bv  him,  interest  thereon,  and 
an  attorney's  fee  provided  for  in  the  note, 
but  which  plaintiff  had  not  been  compelled 
to  pay.  HM,  (1)  that  Judgment  snould 
have  been  rendered  against  each  surety 
separately  for  bis  proportionate  share;  (2) 
plaintiff,  not  having  paid  the  attorney's 
fee  provided  for  in  the  note,  was  not  en- 1 


titled  to  jeoover  it  aa  againit  his  co-snre- 
ties.— Acers  ▼-  Curtis,  (Tex.)  551. 

FUBIJO  IiAin^S. 

See,  also,  BaundarieM;  Surtej/i  and  Bure^- 

Contracts   relating  to,    see  Btidenee,  22; 

Trespass,  8,  9. 
Titles  under  state  lafw,  see,  also,  Seh^U 

and  SchooUIHstriets,  11-18. 

Beserratton. 

1.  An  action  to  try  title  to  land  claimed 
to  be  reserved  public  domain  can  be  main- 
tained notwithstanding  that  the  lands  sueti 
for  have 'not  been  surveyed,  if  the  petition 
sufficiently  identifies  the  boundasy  of  the 
reservation,  and  shows  that  the  land  to 
which  the  suit  relates  is  comprised  within 
it.— Day  Land  &  Cattle  Co.  v.  State,  (Tex.) 
865. 

Surveys. 

2.  In  1874.  plaintiff  appropriated  certain 
tracts  of  land  in  Texas,  by  virtue  of  certifi- 
cates which  he  delivered  to  the  deputy- 
surveyor  for  location.  The  deputy  pre- 
pared field-notes  based  upon  information 
obtained  by  surveys  made  before  the  cer- 
tificates issued.  These  field-notes  were 
approved  and  certified  by  the  county  sur- 
veyor, and  returned,  together  with  the  cer- 
tificates, to  the  general  land-office,  but 
were  not  properly  recorded  in  tbe  office  of 
the  county  survevor.  A  copy  of  them, 
with  a  statement  for  whom  surveyed,  and 
by  virtue  of  what  eertificate.  was  retained 
in  his  office.  The  records  of  the  general 
land-office  showed  that  the  survey  was 
made  before  the  certificates  were  iasued. 
JIdid  that,  under  the  Texas  law  in  force  in 
1874,  the  fact  that  the  surveys  were  made 
prior  to  the  issuance  of  the  certificates  did 
not  Invalidate  the  claim,  and  that  plain- 
tiffs's  equitable  title  was  good  as  against 
the  state  and  one  who  had  subsequently 
located  the  same  tracts  with  notice  of 
plaintiff's  claim.— Thomson  v.  Houston  & 

T.  C.  Ry.  Co.,  (Tex.)  629.  # 

8.  Case  reivrsed  and  remanded  on  the 
ground  tbat  no  survey  was  shown  to  have 
been  made  and  returned  to  the  general 
land-office  by  virtue  of  one  of  the  certifi- 
cates upon  which  plaintiff  recovered  judg- 
ment.— Id. 

Pre-emptions. 

4.  A  defendant  in  ejectment  dnly  an- 
tared  the  land  in  controversy  at  the  land- 
office  in  Little  Rock,  paid  the  parcfaasa 
money,  and  received  a  certificate  of  hia  ap- 
plication to  tbe  United  States  land-offiee 
at  Washington.  ITsid,  that  he  was  un- 
affected by  the  subsequent  breaking  out  of 
tbe  war,  and  interruption  of  intereomae 
between  the  land-office  at  LittleJKock  and 
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the  authorities  of  Washington,  owing  to 
which  the  register  at  Little  Rock  failed  to 
report  his  application  to  Washington,  and 
to  enter  it  on  the  tract  hooks  and  plats.— 
Cbowning  y.  6tanfield„  (Ark.)  276. 

Swamp  lands. 

.6.  Where  swampland  in  Missouri  is  con- 
firmed to  the  state  hj  the  report  of  the 
United  States  secretary  of  interior,  and  a 
patent  for  the  same  is  issued  from  the  state 
to  a  county  in  it,  the  county  is  invested 
with  a  complete  title,  behind  which  the  de- 
fendant, in  ejectment  by  the  county  for  the 
land,  cannot  go.  and  show,  by  parol  or 
otherwise,  that  the  land  in  fact  was  not 
swamp  land,  and  that  the  secretary  of  the 
interior  made  a  mistake  in  confirming  the 
selection  of  the  same  as  swamp  land.— 
Coonty  of  Jasper  v.  Mickey,  (]&Io.)  434. 

6.  Such  evidence  is  inadmissible  also 
under  Rev.  St.  Mo.  1879,  §  6304.  art.  8,  c. 
122,  relating  to  *^ swamp  lands, "  and  pro- 
viding that  all  patents  issued,  as  required 
by  that  act,  shall  be  received  and  read  as 
evidence  in  all  courts  in  the  state  as  prima 
fade  eyidencQ  of  title  in  the  counties  where 
overflowed  or  swamp  land  lies. — Id. 

7.  A  judgment  foreclosing  the  vendor's 
IJen  retained  by  a  county  upon  swamp 
lands  sold  by  it,  filed  before  the  rendition 
of  a  Judgment  in  favor  of  the  state,  in  a 
suit  by  it  to  enforce  its  lien  for  taxes  upon 
the  same  lands,  passes  to  the  county  wnat- 
ever  equitable  interest  the  purchaser  from 
the  county  had  in  the  lands,  and  gives  it  a 
better  title— the  coonty  not  being  a  party 
to  the  suit  by  the  state— than  the  purcnaser 
at  the  tax  sale  took  therefrom.— Id. 

Titles  tinder  state  law. 

8.  Section  2,  art.  14,  Const  Tex.«  provid- 
ing for  notice  of  appropriation  of  the  pnb-' 
He  domain,  does  not  apply  to  lands  owned 
by  the  state,  which,  but  for  their  appro- 
priation for  specific  purposes,  would  be  a 
part  of  its  public  domain,  subject  to  appro-, 
priation  by  private  individuals.— Day  Land 
&  Cattle  Co.  V.  State,  (Tex.)  865. 

9.  When  the  original  location  of  certif- 
icates is  contrary  to  law,  the  subsequent 
issuance  of  patents  will  not  legalize  the 
locations,  and  both  locations  and  patents 
are  void.— Id. 

10.  The  statements  of  land  commission- 
ers, as  contained  in  a  land  certificate  issued 
by  them,  are  conclusive  of  the  right  of  the 
person  named  to  the  quantitv  of  land  to 
which  he  is  certified  to  be  entitled,  but  are 
not  conclusive  proof  that  he  is  not  entitled 
to  greater  rights, —Baker  v,  Maloney,(Tex.J 
46©. 

Ih  A  Texas  bounty  certificate,  issued  by 
the  setcretary  of  war  in  18$8^  contained  the 
r  words:  ""The  said  Geo.  W.  uemoyne,  by  his 
ikUom^,,  T,  V,  Tomkiiu,  is  entitled  to  said 
land,  or  to  sell,  alienate,  convey,  and  do« 


nate  the  same.  ^  An  InsCruc^on  that  if  the 
Jury  believed  the  words,  '•by  his  attorney, 
T.  D.  Tomkins,  **  were  inserted  by  the  sec- 
retary of  war  when  the  certificate  was  is- 
sued, they  should  presume,  in  the  absence 
of  evidence  to  the  contrary,  that  those 
words  were  inserted  by  proper  authority 
from  Lemoyne,  held  correct.  —  Shinn  v. 
Hicks.  (Tex.)  486. 

Transfen  before  location. 

12.  A  land  certificate,  before  location,  is 
merely  an  evidence  of  personal  property, 
and  its  possession  is  not  evidence  of  title 
in  the  possessor.— 8hi£9et  v.  Morelle,  (Tex.) 
848. 

18.  A  title  bond  executed  in  1837,  relat- 
ing to  lands  to  which  at  the-  time  no  patent 
had  been  issued,  conveys  no  legal  estate, 
but  is  a  mere  executory  contract,  confer- 
rinff  an  equitable  interest;  and  in  any  pro- 
ceeding upon  it,  if  not  instituted  withio 
proper  time,  the  plea  of  "stale  demand ** 
will  be  applicable.  —  Wilson  v.  Simpson, 
(Tex.)  889. 

Head-right  oertiilcates. 

14.  The  Texas  special  act  of  April  80, 
1878,  which  grantea  a  head-right  certificate 
to  one  Lancaster,  was  unconstitutional  and 
void.  The  act  of  March  81, 1888,  enacts  that 
such  head-right  grants,  "to  which  there  Is 
no  valid  legal  oblection  other  than  that 
they  are  supposed  to  be  In  conflict  with 
the  then  existing  constitution,  are  hereby 
validated  and  confirmed,  and  declared  to 
be  binding  upon  the  state:  ♦  •  •  pro- 
vided, that  this  act  shall  only  apply  to  sol- 
diers and  heirs  and  actual  settlers  of  Texas, 
and  their  vendees,  to  whom  lands  have 
been  granted.  *  Held  that,  there  being  noth- 
ing in  the  constitution  in  1888  prohibiting 
the  legislature  from  passing  such  an  act  as 
that  by  which  a  special  grant  was  made  to 
Lancaster,  such  act  might  be  made  valid.— . 
Blum  V-  Looney,  (Tex/)  857. 

16.  Hdd,al»o,  that  it  was  incumbent  upon 
those  claiming  through  Lancaster  to  show 
that  he  was  an  actual  settler  within  the 
meaning  of  the  proviso  aforesaid,  and  that 
this  was  not  shown  by  theproof  that  he 
was  an  actual  settler  in  18o8,  because,  as 
the  act  of  1878  gave  the  land  as  a  head- 
right,  it  was  as  such  that  he  must  receive 
it  under  the  law  of  1883,  and  first-class 
head-right  certificates  were  not  granted  to 
settlers  of  a  date  later  than  183o;  and  the 
act  of  1878,  being  void,  does  not  prove  that 
Lancaster  fulfilled  the  requirements  which 
entitled  him  to  the  grant  in  question.— Id. 

—  Veteran  certificates. 

16.  The  Act  of  April  9, 1881,  (Gen.  Laws 
Tex.,)  known  as  the  ''Confederate*'  act, 
granting  certificates,  but  requiring  the  lo- 
cator to  set  aside  an  equal  amount  of  land 
for  the  benefit  of  the/public  school  fund, 
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and  expressing  in  terms  that  said  location 
"sball  be  made  on  any  of  the  public  do- 
main of  Texas  not  reserved  by  law  from  lo- 
cation, "did  not  enlarge  the  privileges  to 
veteran  certificates,  nor  evidence  any  in- 
tent on  the  part  of  the  legislature  to  open 
the  reservations  to  the  veteran  certificate 
holders.— Day  Land  &  Cattle  Co.  ▼.  State, 
(Tex.)  865. 

17.  The  act  of  March  15, 1881,  (Gen.  Laws 
Tex..)  granting  the  veteran  certificates  for 
1.280  acres,  which  may  be  located,  as 
"head-right"  certificates,  **upon  any  of  the 
public  domain, "  must  be  construed  to  mean 
*upon  any  of  the  unappropriated  public 
domain.  "—Id. 

Titles  under  state  law— Setting  aside 
patent. 

18.  The  fact  that  executiye  officers  of  the 
state  had  issued  patents  in  excess  of  their 
authority,  or  that  they  took  no  steps  to  ad- 
vise or  warn  the  patentees  of  the  invalidity 
of  the  patents,  or  that  the  legislature  had 
not  at  an  earlier  day  passed  a  law  requir- 
ing suits  to  be  brought  to  vacate  the  pat- 
ents, cannot  estop  the  state  from  maintain- 
ing a  suit  to  recover  the  lands  patented.— 
Id. 

19.  The  legislature  of  Texas  alone  has 
power  to  determine  what  part  of  the  public 
domain  shall  be  applied  to  specific  pur- 
poses, and,  if  either  the  governor  or  the 
commissioner  of  the  general  land-office  dis- 
regard the  will  of  the  legislature,  their  ac- 
tion will  be  reviewed  by  the  courts  and  the 
patents  issued  by  them  canceled.— Id. 

Conflicting  titles. 

20.  Lands  within  Greer  county,  Texas. 
were  claimed  both  by  the  state  and  by  the 
United  States,  and  it  was  contended  by  the 
defendant,  in  a  suit  brought  by  the  state  to 
<iuiet  title,  that  the  state  must  fail,  not  hav- 
ing shown  an  undisputed  paramount  legaL 
title.  Held,  that  the  fact  of  the  legislature 
having  extended  its  laws  over  Greer  county 
precluded  the  defendant  from  setting  up 
the  claim  of  the  United  States  to  that  ter- 
ritory, either  as  holding  the  outstanding 
title,  or  as  unsettling  the  title  of  the  state 
of  Texas  as  plaintiff,  or  as  lacking  the  title 
paramount— Id. 


QUIETINa  TITIiB. 

See  Public  Lands,  1. 

Trespass  to  try  title,  see  Trespa$t,  8-9. 

When  aotion  lies. 

1.  A.,  concealing  from  the  court  the  fact 
that  he  was  the  owner  of  a  life-estate  in 
certain  land,  and  therefore  liable  for  taxes 
and  paving  assessments,  instituted  a  pro- 
ceeding to  enforce  a  pretended  lien  on  the 
land,  based,  as  he  alleged,  on  payments  of 


such  taxes,  etc.,  made  at  the  request  of  the 
owner  of  the  life-estate,  and  in  behalf  of 
herself  and  her  children,  the  remainder- 
men. In  this  proceeding  a  sale  of  the  sntire 
estate  was  oraered,  and  A.  became  the  pur- 
chaser. Within  the  time  limited  by  law 
the  remainder-men  duly  institutea  the 
statutory  proceeding  to  retry  the  case,  and 
obtained  a  ludffment  setting  aside  the  Judg- 
ment obtained  by  A.,  and  the  sale  maoe 
thereunder.  After  the  inception,  and  be- 
fore the  termination,  of  this  proceeding  of 
the  remainder-men,  A.  conveyed  the  land 
to  B.,  and  B.  conveyed  it  to  C.  Held,  that 
the  remainder-men  could  maintain  a  suit 
against  C.  to  quiet  their  title.— Keller  v. 
Stanley,  (Ky.)  807. 

Possession  of  plaintifil 

2.  In  Texas,  a  suit  to  remove  doud  on 
title  may  be  hrought  when  the  plaintiff  is 
in  possession,  as  well  as  when  he  is  out. — 
Walet  T.  Haskins,  (Tex.)  596. 

8.  In  Texas,  in  a  suit  to  remove  cloud 
from  title,  it  is  not  necessary,  as  it  would 
be  in  states  having  separate  legal  and 
eouitable  Jurisdictions,  to  aver  that  plain- 
tiff is  in  actual  possession  of  the  lands;  the 
courts  of  this  state  being  not  only  author- 
ized, but  required  to  give  such  relief, 
either  legal  or  equitable,  or  both,  as  the 
facts  presented  may  authorise  or  require. 
—Day  Land  A  Catde  Co.  ▼.  State,  ft^x.) 
865. 

Parties. 

4.  Under  the  act  of  Kentucky,  March  9, 
1854,  any  person  having  the  legal  title  and 
possession  of  land  may  bring  an  action  in 
equity,  in  the  circuit  court  of  the  couptj 
where  the  land  or  some  part  of  it  may  lie, 
against  any  person  setting  up  claim  there- 
to, for  the  purpose  of  establishing  and 
quieting  his  title  to  said  land.— Eincaid  v. 
McGowan,  (Ey.)  802. 

5.  In  an  action  to  quiet  title  under  the 
Eentucky  statute,  all  persons  setting  up 
claim  to  the  land  may  be  Joined  in  the 
suit  as  defendants,  although  each  claims  a 
separate  parcel  of  the  land,  under  a  dis- 
tinct right. — Id. 

Defenses. 

6.  The  statute  of  limitations  has  no  ap- 
plication to  a  suit  brought  by  remainder- 
men to  quiet  their  title  as  against  one  who, 
owning  the  life-estate  only,  claims  the  fee. 
—Keller  v.  Stanley,  (Ey.)  807. 

7.  Where,  in  an  action  to  quiet  title,  ir 
appears  that  the  ultimate  source  of  defend- 
ant's  title,  as  of  plaintiff*s,  is  a  certain  will, 
defendant  is  in  no  position  to  question  its 
validity,  or  that  it  was,  in  due  form  of  law, 
probated  and  admitted  to  record  in  the 
state  where  the  land  lies.— Id. 

8.  A  defendant  who  asserts  aclaim^  even  . 
under  an  instrument  void  upon^e  face  f  f 
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!t,  ennnot  be  heard  to  say  that  it  has  not 
4ncb  a  semblance  of  yaliduy  as  to  create  a 
cloud  upon  the  title  to  property  which  it 
professes  to  convey,  which  will  prejudice 
the  right  of  the  real  owner  if  it  be  not  re- 
moved* and  in  such  a  case  the  court  has 
power,  which  it  must  exercise,  not  only  to 
declare  the  instrument  void,  but  to  cancel 
it.— Day  Land  &  Cattle  Co.  v.  State,  (Tex.) 
865. 

QUI  TAM  AND  PENAL  AC- 
TIONS. 

Mitigation  of  penalty,  see  StatuUa,  8. 

JtiriBdiction. 

1.  Where  a  statute  provides  that  the 
penalty  imposed  for  Its  violation  may  be 
"sued  'for''  in  the  name  of  the  state,  suit  is 
properly  brought  in  a  court  having  Juris- 
diction  of  civil' causes  only. — Common- 
wealth V.  Sherman.  (Ky.)  790. 

Pleading — Amendment. 

d.  Where  a  penal  action  is  erroneously 
brought  in  the  name  of  the  "state**  of  Ken- 
tucky, an  amendment  styling  the  plaintiff 
the  *^common wealth"  of  Kentucky  is  per- 
missible; and  process  on  the  amendment 
is  not  necessary,— Id. 

Impriflonment  for  non-payment. 

&  In  a  ^tam  action  brought  in  the  name 
of  the  state  to  recover  a  penalty,  the  appel- 
late court  will  not  consiaer  the  question  of 
whether  the  statute  imposing  the  penalty, 
and  authorizing  the  action,  may  not  be 

Eto  the  constitutional  objection  that  it 
I  the  court  unlimited  discretion  as  to 
erm  of  imprisonment  which  may  be 
imposed  in  case  of  non-payment  of  the  fine, 
the  clause  of  the  statute  relating  to  im- 
prisonment beln^  severable  from  the  rest 
of  the  statute. —Id. 

Quo  Wanranto. 

See  8taie$  and  BtaU  (yghers,  2. 

BATLEOAD  COMPANIES. 

See,  also,  Carriers;  Bbr$e  and  Btrut  Sail- 
roads;  Master  and  Servant,  1,  8-6;  Negli- 
gence;  Taxation,  17. 

Actions  for  assault,  see  Abatement  and  Me- 

fHval,  8. 
Land  damages,  see.  also,  Surface  Water. 
Municipal    aid,   see    Municipal  Oorpera- 

Uons,  5. 

Oharters  and  f^ranohisea. 

1.  A  company  chartered  to  build  a  "rail- 
roiad"  merely  has  the  right  to  elevate  it 
above  the  surface  wherever  the  character 
of  the  cOimtry  makes  it  either  essential  or 


conyenlent,  alihoagh  the  word  "  elevated  ** 
may  not  occur  in  the  charter,  or  the  right 
to  elevate  it  may  not  be  expressly  granted. 
— Bulton  V.  Short-Route  Ry.  Transfer  Co., 
(Ky.)832. 

2.  Even  if  the  power  under  the  charter 
to  construct  the  road  above  the  surface 
were  questionable,  yet,  a  subsequent 
amendment  to  ihe  charter  having  recog- 
nized a  prior  city  ordinance  by  which  the 
road  was  authorized  to  be  elevated  in  pass- 
ing through  the  citv  of  Louisville,  this  leg- 
islation placed  the  right  beyond  doubt.— Id. 

8.  Where  the  charter  of  a  railroad  cor- 
poration provides,  in  substance,  that  the 
company  shall  have  full  power  and  author- 
ity to  build  their  road  along  or  across  any 
state  or  county  road,  or  the  streets  and 
wharves  of  any  city,  town,  or  village, 
whether  corporate  or  otherwise,  an  order 
for  the  same  being  first  had  from  the 
county  court  of  the  proper  county,  heid, 
the  granting  of  such  order  is  an  exercise  of 
the  administrative  discretion  of  the  court, 
from  which  an  appeal  does  not  lie  to  the 
circuit  cottrt.---St.  Louis,  L  M.  A  S.  R.  Co. 
V.  City  of  St.  Louis.  (Mo.)  664. 

Purohaae  and  sale. 

4.  Under  Rev.  St.  Tex.  art.  4118,  regulat- 
ing the  general  right  to  amend  railroad 
charters,  and  providing  that  any  railroad 
corporation  may,  by  amendment  to  its 
charter,  project  and  provide  for  the  locat- 
ing, constructing,  owning,  maintaining, 
and  operating  of  a  branch  line  to  its  origi- 
nal main  line,  while  the  right  to  construct, 
operate,  and  maintain  is  conferred,  it  does 
not  confer  the  right  to  buy  another  rail- 
road.—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Morris, 
(Tex.)  156. 

5.  Under  the  general  Incorporation  law 
of  Texas,  one  railroad  company  has  no 
power  to  buy  another  railroad,  nor  does 
that  law  authorize  a  railroad  company  to 
sell  its  road  to  another  company,  or  to  an- 
other person.^~Id. 

6.  Corporations  organized  for  public 
purposes  cannot,  by  contract  of  sale  or 
otherwise,  render  themselves  incapable  of 
performing  their  duties  to  the  public,  or 
m  any  way  absolve  themselves  from  the 
obligation  which  forms  the  main  consider- 
ation for  givinj^  them  a  corporate  exist- 
ence, unless  this  be  done  by  consent  of 
the  state,  given  through  the  charter,  or  in 
some  other  manner. — Id. 

Land  damages. 

7.  In  an  action  against  a  railroad  com- 
pany for  damages  alleged  to  have  been 
caused  by  the  erection  of  an  embankment, 
it  is  not  error  to  instruct  the  Jury  that  the 
defendant  was  not  bound  to  construct 
sluices  and  water-ways  in  places  where  the 
water  did  not  naturally  flow  out,  an  in- 
struction haying  previously  been  given 
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that,  if  tbe  work  of  the  defovdint  eamoBd 
the  overflow,  the  plaistifl  was  entitled  to, 
recoTer;  aiid  such  mstruction  would  not 
preTent  the  jury  from  considering  the 
question  of  the  obstruction  of  the  outlets 
of  the  pond  which  covered  the  land  in 
question.— Owens  ▼.  Missouri  Pac.  By. 
Co.,  (Tex.)  598. 

8.  In  an  action  against  a  railroad  com- 
pany to  recover  damages  alleged  to  have 
been  caused  by  the  erection  of  an  embank- 
ment by  the  defendant,  where  a  verdict 
has  been  rendered  for  the  plaintiff  for  a 
small  amount*  it  will  not  be  set  aside  be-i 
reuse  the  evidence  would  have  sustained  a 
verdict  for  a  much  larger  sum;  and  it  can* 
not  be  said  that  the  Jury  found  against  the 
evidence  upon  the  question  of  damages, 
where  certain  witnesses  certified  that  the 
standing  of  the  water  on  the  laad  in  ques- 
tion was  wholly  caused  by  the  embank- 
ment of  defendant,  while  other  witnesses 
testified  that  the  embankment  did  not  af- 
fect the  flow  of  the  waters  from  it.— Id. 

X4abiUty  for  negligence. 

9.  Code  (  M.  A  V.)  Tenn.  §  1296,  para.  1, 
S,  provides  that  when  a  train  is  approach- 
ing a  crossing  of  a  public  roaa,  distin- 
guished by  a  sign,  **Look  out  for  the  cars 
when  you  hear  the  whistle  or  bell, "  it  shall 
give  signals  in  a  certain  manner.  Held, 
that  the  eection  had  no  application  to  a 
turnpike  crossing  at  which  no  such  sign 
had  been  put  up,  and  that  it  was  error  for 
the  trial  Justice  to  charge  it  to  the  jury  In 
«  suit  for  damages  for  a  death  caused  bv  a 
collision  at  such  a  crossing.— Kashvllle, 
C.  &  St.  L.  B.  Co.  V.  Seaborn,  (Tenn.)  661. 

10.  Code  (M.  &  V.)  Tenn.  §  1298.  par.  4, 
requires  that  '"when  any  person,  animal, 
etc.,  appears  upon  the  road,  the  alarm 
whistle  shall  be  sounded,  the  brakes  put 
down, "  etc.  Held,  that  the  requirement 
was  not  applicable  to  a  collision  which 
was  caused  bv  the  toogue  of  the  wagon  in 
which  the  plaintiff's  mtestate  was  riding 
catching  in  the  locomotive,  and  drawing 
the  wagon  alongside,  and  thus  causing 
the  death;  neither  the  wagon,  nor  the 
mules  that  were  pulling  it,  having  got  upon 
the  track  before  the  accident  occurred.^ 
Id. 

11.  Plaintiff  was  injured  by  a  train  of 
freight  cars  while  they  were  backlog  into  a 
coafyard.  without  having  a  man  stationed 
on  top  of  the  car  at  the  end  of  the  train 
furthest  from  the  engine,  to  give  danger 
signals,  as  required  by  an  ordinance  of  the 
city  of  St.  Louis.  Befd  that,  though  the 
plaintiff  may  have  been  guilty  of  contrib- 
utory negligence,  the  railroad  company 
was  still  liable  for  the  injury  if  it  covld 
have  been  prevented  by  U&e  exercise  of 
reasonable  care  on  the  part  of  the  com- 
pany, after  disoovery  of  the  dang«r»  on  if 


the  company  failed  to  discover  the  danger. 
whcB  the  exercise  of  ordinary  care  woul4 
have  discovered  it,  and  averted,  the  calata- 
ity.  Shbhwood,  J.,  dissents.— Dunkman  Y. 
Wshash,  St.  L.  4&  P.  By.  Co.,  QAo.)  970. 

Trespasser  on  tracks. 

12.  The  liability  of  a  railroad  compaiu' 
to  a  trespasser  on  its  track  must  be  meas- 
ured by  the  conduct  of  its  employes  after 
thev  become  aware  of  his  presence  there, 
and  not  by  their  negligence  in  failing  to 
discover  him;  for,  as  to  such  negligence, 
the  contributory  negligence  of  the  tres- 

£8sser  will  defeat  a  recovery. — St.  Louis,  L 
[.  &  S.  Ry.  Co.  v.  Monday,  (Ark.)  788.» 
18.  A  railway  company  having  a  leg^l 
right  to  a  clear  track,  except  at  crossings, 
owes  no  duty  to  a  trespasser  walking  on 
the  track  from  one  station  to  another  un- 
til his  presence  is  discovered,  and  even 
then  those  in  charge  of  an  approaching 
train  may  assume  that  he  will  get  off  the 
track  to  avoid  a  coUieion,  unless  they  can 
see  from  bis  condition,  or  the  circum- 
stances surrounding  him,  that  he  cannot 
get  out  of  danger.--Id.* 

Stocki-killing  cases. 

14.  Rev.  St  Tex.  art.  4245.  provides  that 
every  railroad  companv  shall  be  liable  to 
the  owner  for  any  stock  killed  or  injured 
by  thelooomotives  and.cara  of  the  company 
in  running  over  their  respective  railways, 
unless  the  track  is  fenoed.  Meid,  that  a 
railroad  company  is  not  liable,  under  the 
statute,  for  an  injury  to  an  animal  caused 
by  the  animal  runningon  the  track  through 
fright  at  the  train,  and  being  injured  on'  a 
trestle,  and  not  by  contact  with  the  loco- 
motive or  cars. — ^Intern  atJonal  &  G.  N.  R. 
Co.  V.  Huf^es.  (Tex.)  4d2. 

15.  Where  the  railroad  on  which  the  kill- 
ing occurred  was  owned  by  one  company, 
and  leased  to  another,  without  special  au- 
thority from  the  state,  both  companies  are 
liable  to  the  owner  of  the  stock,  the  one 
because  of  its  actual  operation  of  the  road, 
and  the  other  because  it  could  not,  without 

fiennission  of  the  legislature,  transfer  its 
ranchlseeven  temporarily  so  as  to  release 
itself  from  liability  for  the  acts  and  defaults 
of  its.  lesaae.  — Missouri  Fac.  Ry.  Co.  t. 
Dunham^  (Tex.)  472. 

Pleading. 

16.  In  an  action  in  a  Justice's  court  to  re- 
cover donble  damages  under  Rev.  St.  Mo. 
1879,  g  809,  for  a  mare  killed  on  a  railroad, 
it  is  not  necessary  that  the  statement  should 
contain  an  express  averment  that  the  point 
at  which  the  animal  got  upon  the  track 
was  not  within  the  oorporate  limits  of  an 
iBcorporaied  oi(j  or^wii;  and  averments 
that  '^saidiJdiling  took  place  at  apointon 
said    railroad    where    the   sane   | 
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ttkrougt,  along,  and  adjofning  ciflttrated 
and  inclosed  larm  landf.  and  not  in  the 
crossing  of  a  piibUc  highway,  or  at  any 
crossing  whateTcr, "  and  that  at  the  point 
aforesaid  the  mare  strayed  and  got  upon 
the  track  and  was  killed. "  are  sufflcient.  as 
tliey  by  necessary  implication  negative  the 
presumption  that  the  entry  mi^ht  hare  oc-' 
curred  within  the  corporate  limits  of  an 
incorporated  city  or  town.— RIngo  ▼.  St. 
LouisTl.  M.  ft  8.  Ry.  Co.,  (Mo.>8«l. 

17.  An  averment  in  a  complaint  against 
a  railroad  company  for  injury  to  live-«tock. 
that  the  animals  were  injured  by  the  de< 
fendant's  trains.  Is  a  suiBcient  averment  of 
negligence  on  the  part  of  the  company.-- 
»,  ix>uis,  I.  M.  A  a  Ry.  Co.  v.  Brown. 
(Ark.)  781. 

Bvidenoe. 

18.  In  an  action  against  a  railroad  to  re- 
cover for  killing  plaintffTs  stock  while 
trespassing  on  the  railroad  track  in  a  town, 
evidence  is  admissible  to  show  that  stock 
was  not  permitted,  under  the  law,  to  run 
at  large  in  the  town  where  the  killing  oc- 
curreoi.  Where  there  is  such  a  law,  the 
railroad  companv  is  liable  onlv  for  gross 
negligence  in  killing  stock.— Missouri  Pac. 
Ry.  Co.  V.  Dunham.  (Tex.)  478. 

19.  The  Texas  statute  imposing  a  liabil- 
ity on  railroad  companies  for  injuries  done 
to  animals,  unless  the  railroad  track  is 
fenced,  does  not  apply  to  such  places  as 
public  necessity  or  convenience  require 
should  be  left  unfenced,  such  as  the  streets 
of  a  city  or  town,  the  depot  or  contiguous 
grounds.  When,  however,  an  injury  oc- 
curs within  the  limits  of  a  town  or  city,  the 
burden  of  proof  rests  with  the  railway  com- 
pany to  show  that  the  place  at  which  the 
animal  entered  was  one  which,  under  the 
law,  it  was  not  permitted  to  fence.— Id.* 

Ck>noeaU]ig  killed  stook. 

90.  The  act  of  Arkansas  of  February  8, 
1875.  Mansf.  Dig.  §  5545.)  provides:  -Jf 
any  •  •  »  person,  employed  by  any 
raflroad  company  «  •  *  in  this  state, 
*  *  *  shall  be  caught  mutilating,  disfig- 
uring, burning,  hauling  off,  or  burying  any 
deaa  carcass  that  shall  be  killed  on  any 
railroad  in  this  state,  without  first  notify- 
ing at  least  two  citizens  of  the  neighbor- 
hood, »  •  »  shall  be  deemed  guilty  of 
a  misdemeanor,  and  be  fined, "  etc.  Held, 
that  the  power  to  enact  such  a  statute  is 
found  in  the  general  control  which  the 
state  htM  reserved  over  all  agencies  for  the 
public  safety  and  protection,  and  to  guard 
properlv  the  rights  of  other  persons,  and 
that  H  is  not  class  legislation,  norfepng- 
nant  to  sections  8  sn4  21  art.  2,  Const 
1874.  guarantying  the  e(}OftHiy  of  all  per- 
sons oefore  Ita^  law.—"  —  - 


<Ark.)  865k 


.— BMmon  f.  Stnte, 


BaHroad  Arte. 

31.  In  an  action  against  a  railroad  for  its 
negligence  in  allowing  sparks  to  escape 
from  a  locomotive,  so  as  to  set  fire  to  and 
destroy  plaintiff's  pasture  grass,  the  eyl- 
dence  showed  that  the  railroad's  right  of 
wav  was  covered  with  combustible  grasses 
and  weeds,  that  these  were  ignited  by 
sparks  emitted  from  a  passing  train,  and 
tne  fire  spread  to  and  destroyed  plaintiff's 
pasture.  HM,  that  this  was  sufficient  to 
establish  negligence  against  the  railroad, 
and  was  not  overcome  by  evidence  that 
the  company's  engines  were  provided  with 
spark  arresters,  without  showing  the  con- 
dition of  the  particular  engine  which 
caused  the  fire.— Gulf,  C.  A  8.  P.  Ry.  Co. 
V.  Witte,  (Tex.)  490. 

Dissolution— Bights  of  creditors- 

23.  Where  one 'railroad  company  sells 
out  to  another,  a  person  having  a  claim 
against  the  former  company  for  damages 
on  account  of  personal  injuries  cannot 
maintain  an  action  against  the  latter  com- 
pany; and  the  old  company,  against  which 
nis  right  of  action  existed,  having  been  dis- 
solved by  the  sale,  his  only  right  of  action 
remaining  is  against  the  stockholders  of 
the  old  company,  who  received  thepnr- 
chase  money.— Chesapeake,  O.  &  8.  W.  R. 
Co.  V.  Griest.  (Ky.)  823. 

23.  Some  of  the  stockholders  of  the  G.. 
C.  A  8.  F.  Ry.  Co.  bought  up  all  of  the 
stock  and  bonds  of  the  C.  &  M.  R.  Co.,  and 
destroyed  them.  They  did  not,  however, 
buy  the  road  itself,  but,  taking  themselves 
to  oe  owners  of  the  road  from  the  purchase 
of  the  stock  and  bonds,  they  sold  it  to  the 
G.,C.  &8.  P.  Ry.  Co.  A  creditor  of  the  C. 
A  M.  R  Co.  obtained  Judgment  against  the 
road.  tiM,  that  he  had  the  right  to  levy 
execution  on  the  road  and  franchise;  the 

Eurchase  and  destvuction  of  the  stock  and 
onds,  and  subsequent  sale  to  the  G.,  C.  & 
8.  F  R.  Co.,  not  constituting  a  dissolution 
of  the  C.  A  M.  R.  Co.,  so  as  to  relieve  it,  as 
a  corporation,  from  all  its  debts  and  obli- 
i^tions.— Gulf ,  C.  A  8.  F.  Ry.  Co.  v.  Morris, 
(Tex.)  4  8.  W.  156. 

BAPB. 

Attempt  by  firaad. 

1.  A  conviction  for  assault  with  intent  to 
rape  is  not  supported  by  evidence  showing 
an  attempt  to  rape  by  fraud.-^MUton  v. 
8tate,(Tex.)574. 

2.  Assault  with  Intent  to  rape  can  only 
be  established  by  proof  of  force,  or  at- 
tenipted  force,  and  not  by  proof  of  threats 
«r  fraud,  as  Uie  means  of  accomplishing 
the  offense.  But  an  attempt  to  commit 
raps  may  be  oonunitted  by  means  of  threats 
sr  fnnia,  nnd  the  usefit  chloroform  as  the 
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means  comes  within  the  meaninf  of  fraud, 
and  cannot  be  conatrued  to  be  force.— Id. 

BEOISIVEB. 

Powers. 

Where  a  receiver  is  appointed  to  take 
charge  of  an  insolvent  estate  upon  the  ap- 
plication of  a  secured  creditor,  pending 
litigation  or  threatened  litigation  concern- 
ing? the  propertj*  held  as  security,  the  court 
will  not  permit  the  receiver  to  retain  a  por- 
tion of  the  fund,  as  to  which  there  is  no 
contract  or  legal  lien  giving  it  protection 
from  the  remedies  of  creditors.  Upon  the 
application  of  unsecured  judgment  cred- 
itors, therefore,  an  order  will  oe  made  di- 
recting such  receiver  to  pay  such  portion 
of  the  fund  to  them  in  the  order  of  their 
priority,  without  allowance  for  costs. — 
Wormser  v.  Merchants'  Nat  Bank,  (Ark.) 
198. 

BEFLEVIN. 

Fairties. 

Under  the  Arkansas  statute  providing 
that  where,  In  an  action  for  the  recovery 
of  real  or  personal  property,  any  person 
having  an  interest  in  the  property  applies 
to  be  made  a  party,  the  court  may  oraer  it 
to  be  done,  held,  in  an  action  by  a  trustee 
under  a  mortgage  to  obtain  possession  of 
the  mortgaged  property,  that  a  trustee 
claiming  under  a  prior  mortgage,  who  was 
also  surety  for  the  mortgagor  upon  a  forth- 
coming bond  executed  by  the  latter  to  re- 
tain possession  of  the  mortgaged  property, 
was  entitled  to  be  admitted  as  a  party.— 
Smith  V.  Moore,  (Ark.)  282. 

BOBBEBY. 

Indictment. 

1.  At  common  law  one  indicted  for  rob- 
bery could  not  be  convicted  of  larceny. 
The  statutory  system  of  Arkansas  has 
changed  this  rule.— Haley  v.  Btate,  (Ark.) 
740. 

Instruotions. 

2.  Upon  the  trial  of  an  indictment  for 
robbeiy  alleged  to  have  been  committed 
by  putting  the  person  robbed  in  fear  of 
immediate  injury  to  his  person  by  tying 
him  up  with  a  rope,  and  threatening  to 
hang  him.  an  instruction  to  the  Jury  that, 
before  they  could  convict,  they  must  be- 
lieve, "beyond  a  reasonable  doubt  that  the 
robbery  was  committed  by  putting  the 
man  robbed  in  fear, "  without  speciffcally 
describing  how  they  must  believe  he  was 
put  in  fear,  Is  sufficient— Mclntire  v.  Com- 
monwealUi,  (Kv.)  1. 

3.  Upon  a  trial  for  robbery,  defendants 
requested  an  instruction  to  the  effect  that 
the  long  silence  of  the  prosecuting  wit- 
nesa  in  announcing  the  crime  was  a  cir- 


cumstance from  which  the  jury  might,  in 
connection  with  the  evidence,  infer  that 
no  putting  in  fear  or  violence  had  been 
usea.  ndd  properly  refused.  It  is  not 
the  Judge's  duty  to  point  out  what  infer- 
ences may  or  should  be  drawn  from  partic- 
ular facts  in  evidence. — Haley  v.  State, 
(Ark.)  746. 

4.  An  instruction  on  the  subject  of  fraud 
or  stealth  on  a  robbery  trial,  there  being 
no  evidence  that  the  property  taken  had 
been  obtained  by  these  means,  is  error.— 
Id. 

BALE. 

See,  also,  AUaehment,  10;  Execution,  7-14; 

Exeeutore    and    Adminutraiors,     21-29; 

Guardian  and  Ward,  8-^;  Judicial  Sales; 

Morigages,  7-12;  Taxaium,  10-18;  Vendor 

and  vendee. 
Consideration,  prior  debt,  see  OhaU^Mort- 

ff*ig^,  8. 

What  oonstitntes. 

1.  An  agreement  by  an  agent  with  bis 
principal,  whose  money  he  had  invested  in 
Donds,  which  afterwards  depreciated,  "for 
value  received  in"  the  bonds  to  pay  the 
principal  a  price  named,  being  tne  face 
value  of  the  bonds,  and  interest  annually 
"upon  the  bonds  "until  collected,  "not  to 
pay  the  principal  until  collected, "  held  to 
show  a  sale  of  the  bonds  to  the  agent,  al- 
though the  principal  afterwards,  when 
weak  in  mind,directed  the  agent  to  use  "one 
thousand  dollars'  worth  of  said  bonds"  for 
a  certain  purpose. — Denny  v.  Campbell's 
Ex'r.  (Ky.fsOl. 

2.  In  an  action  against  a  railroad  com- 
pany to  recover  the  value  of  wood  appro- 
priated by  defendant,  it  appeared  that  the 
wood  had  been  cut  by  one  T..  and  piled 
up  on  plaintiff's  land;  that  plaintiff  claimed 
compensation  from  T.  for  other  wood 
which  T.  had  cut  off  of  his  (plaintiff's)  land; 
that  T.  told  plaintiff  that  he  would  turn 
over  to  him  the  wood  then  stacked  on 

glaintiff's  land,  in  settlement  of  the  claim, 
ut  that  if  he  (T.)  should  come  with  the 
money  and  settle  the  claim,  plaintiff  must 
let  him  have  the  wood.  To  this  plaintiff 
assented.  T.  absconded  without  settling. 
Held,  that  title  to  the  wood  passed  to  plain- 
tiff, and  he  might  recover  its  value  of  the 
railroad  company.— Texas  &  P.  Ry.  Co.  v. 
Beard,  (Tex.)  488. 

Bona  fide  piirchaser. 

8.  The  owner  who  is  induced  by  fraud  to 
part  with  the  possession,  and  not  the  title, 
of  his  goods,  may  recover  them  even  from 
one  who  has  paid  value  for  them  without 
notice  of  the  owner's  right;  but  if  the 
owner  be  induced  to  sell  the  goods,  parting 
with  the  title  as  well  as  possession,  by  the 
fraud  of  another,  he  canno^recover  theni 
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from  a  b(ma  flde  purchaser  for  value,  into 
whose  hands  they  passed  from  the  fraudu- 
lent vendee.— Rohrbough  V.  Leopold»(Tex.) 
460. 

4.  Plaintiffs  sold  and  delivered  a  corn- 
mill,  on  condition  that  title  should  remain 
in  plaintiffs  until  it  was  paid  for.    The 

gurchaser,  having  possession,  and  before 
e  had  paid  for  it,  sold  the  mill  to  the 
defendants,  who  bought  in  good  faith  and 
for  value,  without  notice  of  plaintiff's 
rights.  Held,  that  they  acquired  no  title  as 
against  plaintiffs.  —  Simpson  v.  Shackel- 
ford, (Ark.)  185.» 

Conditional  scae—Fraud  on  credit- 
ors. 

5.  Where  one  sells  a  stock  of  goods  to 
another,  and  puts  the  vendee  in  posses- 
sion, but  provides  that  title  to  the  goods, 
as  well  as  to  any  additions  to  the  stock, 
shall  remain  in  the  vendor  until  the  pur- 
chase money  is  paid  in  full,  and  that,  upon 
failure  to  pay  any  installment  of  the  par- 
chase  money,  the  vendor  may  retake  pos- 
session of  the  goods,  and  no  memoranaum 
of  the  sale  is  put  on  record,  held,  that  the 
sale  is  fraudulent  so  far  as  it  reserves  title 
to  the  vendor,  and  the  creditors  of  the 
vendee  may  subject  the  goods  to  their 
debts.— Loving  Pub.  Co.  v.  Johnson,  (Tex.) 


SCHOOLS  AND  SOHOOL-DIS- 
TBIOTS. 

Purchase  of  school  buildings,  see  Muni^ 
ipal  Oorporaiion$,  4,      * 

Teaohers  and.pnpils. 

1.  Moderate  restraint  and  correction  of  a 
pupil  by  his  teacher  is  not  an  offense,  but 
IS  authorized  by  law;  and  it  seems  that  the 
authority  of  a  teacher  is  not  limited  to  the 
time  the  pupil  is  at  the  school -room,  or  un- 
der the  actual  control  of  the  teacher. — 
Balding  V.  State,  (Tex.)  579. 

Compensation  of  teacliers. 

2.  The  Texas  act  of  April  a,  1883.  recog- 
nizes the  validity  of  claims  of  teachers  m 
the  public  schools,  which  have  been  aud- 
ited and  allowed  by  the  boards  under  the 
acts  of  August  7,  1876,  and  April  22,  1879, 
each  entitled  *'An  act  to  ascertain  the 
amount  due  teachers  for  services  rendered 
in  public  schools  from  September  1,  1878, 
to  January  1,  1876,  and  to  provide  for  the 
payment  of  the  same,  '*  and  makes  it  abso- 
lutely the  duty  of  the  several  counties  to 
pay  them. —County  of  Caldwell  v.  Crocket, 
(Tex.)  607. 

8.  Recovery  can  be  had  on  such  claims 
against  the  coun^  by  persons  to  whom  the 
teachers  assigned  them,  as  well  as  by  the 
v.4s.w.— 65 


teachers  themselves.  The  purpose  of  the 
several  acts  is  not  to  provide  bounties,  but 
to  secure  rights  growing  out  of  services 
rendered,  and  it  is  a  matter  of  indifference 
to  the  state  in  whose  hands  the  claims  may 
be.— Id. 

4.  It  is  not  necessary  in  a  suit  by  the  as- 
signee of  such  claims,  so  audited,  to  define 
in  the  petition,  when  the  claims  are  due 
from  different  school -districts  in  the 
county,  the  several  districts,  and  to  allege 
how  much  is  due  from  each  of  them.— Id. 

5.  The  fact  that  the  county  had  collected, 
and  placed  in  the  hands  of  its  treasurer,  a 
sum  Bufilcient  to  pay  the  claims  sued  on, 
does  not  operate  as  a  payment  of  them,  or 
relieve  the  county  from  the  obligation  to 
raise  more  money  to  pay  them,  if  that 
placed  with  the  treasurer  for  that  purpose 
was  by  him  appropriated  to  some  other 
purpose.— Id. 

6.  The  fact  that  the  county  treasurer, 
who  had  defaulted,  turned  over  special 
school  funds  to  one  of  the  sureties  on 
his  general  bond,  is  not  sufficient  of  it- 
self to  fix  liability. on  that  surety,  and  to 
defeat  a  suit  against  the  county  by  that 
suretv  and  others  not  sureties,  as  assignees 
of  school  claims  audited  under  the  acts  of 
1876  and  1879.— Id. 

7.  The  Texas  acto  of  1876  and  1879,  for 
the  payment  of  school-teachers,  are  not 
unconstitutional  as  being  retroactive  in 
character,  and  creating  a  demand  where 
none  existed  before.  The  constitution  of 
1876  expressly  provides  (article  16.  §  86,) 
that  "^the  legislature  shall,  at  its  first  ses- 
sion, provide  for  the  payment  or  funding, 
as  they  may  deem  best,  of  the  amounts 
found  to  be  justly  due  to  the  teachers  in 
the  public  schools  by  the  state,  for  services 
rendered  prior  to  the  first  day  of  July,  1873, 
and  for  the  payment  by  the  school-districts 
in  the  state  of  amounts  justly  due  teachers 
of  public  schools  by  such  district  to  Jan- 
uary, 1876.  "—Id. 

Contracts  ultra  vires. 

8.  Where  the  law  fixed  a  certain  time 
and  place  for  transacting  the  annual  busi- 
ness of  a  school -district,  and  a  meeting  was 
held  on  a  different  day.  and  authority  was 
voted  to  the  school  directors  to  make  a 
contract  for  building  a  school-house,  held, 
that  a  contract  made  in  pursuance  of  this 
vote  was  void,  and  no  action  could  be 
maintained  against  the  contractor  for 
breach  thereof.— Fluty  v.  School-District 
No.  11,  (Ark.)  278. 

9.  In  an  action  by  a  school  •  district 
against  a  contractor  for  breach  of  contract 
for  the  building  of  a  school-house,  which 
contract  was  void  because  authorized  at  a 
meeting  irregularly  held,  the  plaintiff  is 
not  entitled  to  recover  the  money  paid  the 
contractor  on  the  contract.— Id.^i 
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School  lands. 

10.  In  an  action  of  trespass  by  the  state 
of  Arkansas  against  one  who  has  cut  tim- 
ber on  school  lands,  and  converted  the 
same  to  his  own  use,  an  authority  to  cut 
the  timber  derived  from  the  school  direc- 
tors of  the  district  is  no  defense,  as  no 
-power  with  reference  to  the  disposal  of 
^uch  lands  is  confided  by  law  to  the  school 
:t)oard.— Widner  v.  State,  (Ark.)  657. 

Porohase  under  Toxas  act. 

i  II.  Under  the  Texas  act  of  April  Id,  1888. 
\7hich  allowed  actual  settlers  to  purchase 
certain  school  lands  upon  payment  of  one- 
thirtieth  of  the  purchase  money,  and  one 
year's  interest,  at  the  time  of  purchase, 
such  payment  of  interest  is  in  full  dis- 
charge of  all  interest  claim,  or  daim  for 
use  of  such  land,  for  one  year  from  the 
date  of  such  payment. — Barker  v.  Torrey, 
(Tex.)  646. 

12.  A  statute  which  extends  the  time  lim- 
ited for  the  payment  of  interest  on  the 
purchase  price  of  school  lands  is  not  re- 
troactive, within  the  meaning  of  the  con- 
stitutional inhibition  of  statutes  of  that 
character.— Id. 

18.  A  statute  which  extends  for  five 
months  the  time  limited  for  the  payment 
of  interest  on  the  purchase  price  of  school 
lands  does  not  relieve  the  purchasers  from 
anv  liability,  and  is  not  in  conflict  with  ar- 
ticle 7,  §  4,  of  the  Texas  constitution,  which 
declares  that  the  legislature  "shall  have  no 
power  to  grant  any  relief  to  purchasers 
of  land  set  apart  to  the  public  school  fund. 
-Id. 

Taxation  for  higher  studies. 

14.  The  teaching  of  Latin  and  Greek  in 
a  common  school  established  under  the 
common -school  law  of  Kentucky,  is  not  in 
violation  of  that  law.  Nor  does  it  justify 
.an  injunction  to  restrain  the  collection  of 
a  tax  levied  in  aid  of  such  school. — New- 
man V.  Thompson,  (Ky.)  841. 

15.  A  system  of  education  adopted  in  a 
particular  district  under  an  act  of  the  leg- 
islature which  authorizes  a  tax  that  the 
school  may  be  taught  the  entire  year,  and 
the  higher  branches  of  education  brought 
within  the  reach  of  all  the  children,  is  not 
in  violation  of  the  state  or  federal  consti- 
tutions.— Id. 

SEDUCTION. 

Criminal  proseoution — ISvidenoe. 

1.  Evidence  of  such  circumstances  as 
usually  accompany  a  marriage  engagement 
is  sufficient  to  satisfy  the  provision  of  Rev. 
St.  Mo.  §  1912,  which  provides  that  the  evi- 
dence of  the  woman  in  trials  for  seduction 
under  promise  of  marriage  must  be  cor- 
roborated to  the  same  extent  as  that  of  the 


principal  witn64d  id  perjury.— 6tateT.  HiQ, 
(Mo.)  191. 

2.  Said  section  applies  only  to  the  pram- 
Ue  of  marriage.  Tne  other  facts  consti- 
tuting the  ofcense  may  be  proven  by  any 
competent  testimony.— Id. 

8.  On  a  trial  for  seduction  under  promise 
of  marriage,  the  state  may  prove  at  the 
outset  the  previous  good  repute  of  the 
prosecuting  witness.--Id. 

4.  In  such  case,  evidence  Is  also  admis- 
sible that  defendant  had  boasted  to  his 
friends  that  he  had  had  illicit  intercourse 
with  the  prosecuting  witness,  as  tending 
to  show,  not  only  an  illicit  connection,  but 
also  in  view  of  the  circumstances  under 
which  the  admissions  were  made,  the  de- 
ceptive practices  by  which  it  was  brought 
about.— -Id. 

SET-OFF  AND  COI7in!EBr 
CLAIM. 

When  right  accrues,  see  LimUation  of  Ao- 
turns,  14. 

Jurisdictional  amount. 

Under  Rev.  St.  Tex.  art.  816,  in  an  action 
in  a  Justice's  court,  to  which  a  counter- 
claim has  been  filed,  and  judgmentrendered 
in  the  whole  case,  and  an  appeal  taken  to  a 
district  court,  the  party  filing  Uie  counter- 
claim will  not  be  allowed  in  the  latter 
court  to  enlarge  the  counter-claim,  by  add- 
ing items  of  damages  not  embraced  in  the 
pleadings  in  the  Justice's  court,  which 
amounted  to  a  sum  greater  than  the  jus- 
tice's court  would  have  jurisdiction  of. — 
Bowdon  Y.  Gillett,  (Tex.)  578. 

Sheriff. 

See  AUaohmerU,  9-11;  Bond,  8;  EoaeciUUm; 
Jttdieial  Sales,  1;  Principal  and  Bur^t/y,  6; 
WrUs, 

SPEOTBTO  PEBFOKBEANCCBL 

Part  performance,  see  Adoptum,  1. 

Bequisites  of  contract. 

1.  It  is  not  ground  for  refusing  to  com- 
pel the  specific  performance  of  an  agree- 
ment to  convey  land  that  the  vendee,  one 
Lee,  is  described  as  "Mr.  Lee"  only;  this 
being,  at  most,  but  a  latent  ambiguity 
which  may  be  explained  by  parol.  Nor 
does  the  ambiguity  exist  where  it  appears 
that  the  vendee  forwarded  a  deed  for  exe- 
cution in  which  his  name  was  fully  stated. 
—Lee  V.  Cherry,  (Tenn.)  835. 

Evidence. 

2.  A  court  of  equity  will  not  decree  spe- 
cific performance  of  a  contract  if  not 
clearly  established*  and  wiU  let  in  the  de- 
fendant to  defend  himself  by  a  class  of  evi- 
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•deuce  in  resisting  a  decree,  when  Ate  plain- 
^ff  would  not  be  permitted  to  establish  his 
•case  by  the  like  evidence.  The  court  re- 
fuses specific  performance  in  this  case  be- 
cause the  contract  was  not  established  with 
the  requisite  decree  of  clearness;  the  evi- 
•dence  showing  that  the  plaintiff  understood 
that  there  was  an  absolute  sale,  while  the 
defendant  understood  that  he  was  taking 
the  land  upon  condition  only  that  it  turned 
•out  as  represented,  with  the  right  to  return 
it.  and  recover  the  purchase  money,  if  it 
did  not  turn  out  so.-^Veth  v.  Qierth,  (Mo.) 
482. 

8.  Where,  in  an  action  brought  to  en- 
force specific  performance  of  an  alleged 
tigreement  to  sell  real  property,  it  appeared 
that  plaintiffs,  upon  paying  defendant  $400 
for  a  tract  of  land  wnich  defendant  had  a 
■few  days  before  bought  for  |875,  was  per- 
mitted to  enter  upon  the  land,  and  contin- 
ued in  possession,  under  claim  of  title,  for 
'a  number  of  years,  making  valuable  and 
permanent  improvements  thereon,  ?iM, 
that  these  circumstances,  in  connection 
with  plaintiff's  supporting  testimony,  were 
sufficient  to  rebut  the  contradictory  aver- 
ments of  defendant,  and  establish  tnat  the 
agreement  had  been  to  convey  an  estate  in 
fee-simple  to  plaintiff.— Overspeck  v.  Thie- 
tnann,  (Mo.)  fe?.* 

Decree. 

4.  A.,  holding  certain  notes  of  B.,  agreed 
to  surrender  them  in  consideration  that  B. 
would  convey  to  her  a  tract  of  land  which 
he  owned.  8he  surrendered  the  notes, 
and  without  waiting  for  the  deed  for  the 
land,  conveyed  the  land  to  C.  EM,  that 
B.  might  be  compelled  to  execute  the 
deed,  and  both  he  and  his  privies  were 
estopped  to  deny  the  transaction,  or  set  up 
any  claim  to  the  land.— Johnson  v.  Hug-* 
hart,  (Ky.)  848. 

5.  A  married  woman  owned  land  as  her 
separate  estate,  which  she  and  her  husband 
conveyed  upon  a  merely  formal  considera- 
tion of  one  dollar,  as  recited  in  the  deed. 
Plaintiff,  becoming  the  owner  of  the  land, 
sold  it  to  defendant,  who  refused  to  accept 
the  title  because  the  married  woman  had 
not  received  valuable  consideration  for  her 
conveyance.  In  a  suit  for  specific  per- 
formance, the  married  woman  and  her  hus- 
band filed  their  answer,  disclaiming  anj 
interest  in  the  land,  and  ratifving  their 
former  deed.  Held,  tliat  defendant  might 
properly  be  compelled  to  take  the  title.— 
Aobinson  v.  Henning,  (Ky.)  822. 


STATES  AND  STATE  OFFI- 
OEBS. 

Suits  by  state,  see,  also.  Public  Lands,  18-20. 
fitate  legislature,  see  ConstiXutUmai  Law; 
Statutes, 


Sole  of  railroad  by  state— Power  of 
governor. 

1.  The  legislature  of  Texas  passed  an  act 
empowering  the  governor  to  sell  the  Hous- 
ton T.  &  B.  R.  R.,  and  directed  him  to  re- 
quire bonds  of  the  purchaser  to  keep  the 
railway  in  running  order.  At  the  sale  the 
state  bought  in  the  road.  The  legislature 
afterwards  passed  a  resolution,  again  di- 
recting the  governor  to  sell  the  road  "by 
public  or  private  sale,  upon  such  terms  and 
to  such  parties  as  he  may  deem  best  for 
the  security  of  the  school  fund."  The 
governor  sold  the  road  and  appellee  be- 
came the  purchaser,  and  the  governor  re- 

Snired  of  him  the  bond  provided  in  the 
rst  act.  JSM,  that  as  a  sale  had  been 
made  under  the  act,  it  had  performed  its 
functions,  and,  as  the  second  sale  was 
made  under  the  resolution,  the  governor 
had  no  authority  to  require  the  bond;  and 
that  the  resolution  autnorizing  the  gover- 
nor to  sell  upon  such  terms  as  lie  saw  best 
referred  only  to  the  price  and  times  of 
payment,  did  not  authorize  him  to  demand 
the  bond,  and  the  condition  of  the  bond 
could  not  be  enforced  in  a  suit  at  his  in- 
stance—Ireland V.  Taylor,  (Tex.)  65. 
Suit  by  attorney  general. 

2.  In  an  action  to  establish  the  right  of 
the  state  of  Texas  to  certain  lands,  and  to 
cancel  adverse  patents  thereto,  brought  by 
the  state  through  the  attorney  general  and 
the  district  attorney  of  the  judicial  district 
in  which  the  lands  were  embraced,  the  dis- 
trict court  held  that  the  presence  of  the  at- 
torney  general  with  the  district  attorney, 
both  representing  the  state,  afforded  a 
guaranty  of  the  presence  of  the  state  as  a 
Rtigant,  and  the  authority  of  those  officers 
would  not  be  disputed  by  the  court.  Held, 
on  appeal,  that,  tne  legislature  having  sub- 
sequently recognized  the  power  of  its  offi- 
cers to  institute  such  a  suit,  the  proceed- 
ings were  ratified  and  must  stand,  as 
though  the  attorney  general  and  district 
attorney  had  express  power  to  institute 
and  maintain  it.~Day  Land  &  Cattle  Co.  v. 
Bute,  (Tex.)  866. 


STATUTES. 

Construction,  see  False  Pretenses,  8;  Limi' 
tathn  of  Actions,  27-29;  Pttblic  Lands, 
16, 17. 

Foreign,  proof  of,  see  LimitaMon  of  Ac- 
tions, 2%, 

Judicial  notice,  see  Appeal,  19;  Evidence,  1. 

Operation  and  effect,  see  Habeas  Corpus,  1. 

Repeal,  see  Taxalum,  16. 

Validity,  see  Oonstituiiondl  Law;  Qui  Tarn 
and  Penal  Actions,  8. 

Enactment. 

1.  Under  art.  8,  §  82,  Const  Tex.,  provid- 
ing for  the  immediate  passing  of  an  act 
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where  an  emergency  or  public  necessity 
demands  it,  the  legislature  itself  is  the  sole 
judge  whether  facts  exist  to  authorize  the 
immediate  passage  of  a  bill,  and  its  decis- 
ion is  final,  and  cannot  be  questioned  in 
any  court. — Day  Land  <&  Cattle  Co.  v.  State, 
(Tex.)  865. 

2.  Article  8,  §  88,  Const.  Tex.,  providing 
that  revenue  bills  shall  originate  in  the 
house  of  representatives,  only  applies  to 
bills  to  levy  taxes,  in  the  strict  sense  of  the 
word,  and  not  to  bills  for  other  purposes, 
which  may  incidentally  raise  revenue.— Id. 

8.  Article  3.  §  87,  Const.  Tex.,  providing 
that  a  bill  shall  be  referred  to  and  reported 
on  by  a  committee  before  being  passed  by 
the  legislature,  is  sufficiently  complied  witn 
if  a  bill  is  presented  to  and  reported  on  by 
a  committee  of  either  house. — Id. 

Validity. 

4.  Where  an  act  indivisible  in  its  nature 
is  void  in  part,  it  is  void  as  to  all  of  its  pro- 
visions.—£x  parte  Jones,  (Ark.)  689. 

6.  An  act  of  a  legislature  (Arkansas  act 
approved  April  4,  1887,)  which  divides  a 
county  into  two  Judicial  districts. —  an 
Eastern  and  Western, — and  provides  by 
reference  to  a  prior  act  for  the  holding  of 
the  terms  of  the  circuit  court  in  said  dis- 
tricts, is  void  where  it  appears  that  the 
days  for  holding  the  terms  of  the  court  in 
the  Eastern  district  are  the  same  as  those 
fixed  for  the  Western  district.— Id. 

Amendment — Constitutionality. 

6.  Missouri  act  of  1888,  (Acts  1883.  p.  90.) 
amending  act  of  1881,  (Acts  1881.  p.  180,) 
prohibiting  the  sale  of  intoxicating  liquors 
by  druggists  and  pharmacists  in  certain 
quantities  without  a  prescription,  by  add- 
ing three  new  sections  thereto,  and  amend- 
ing section  8  thereof,  section  8,  as  amend- 
ed, being  set  out  in  full  in  the  amendatory 
act,  does  not  violate  Const.  Mo.  art.  4,  g  84. 

Srovidingthat"no  act  shall  be  amended 
y  providingthat  designated  words  thereof 
be  stricken  out,  or  that  designated  words 
be  inserted,  or  that  designated  words  be 
stricken  out  and  others  inserted  in  lieu 
thereof;  but  the  words  to  be  stricken  out, 
or  the  words  to  be  inserted,  or  the  words 
to  be  stricken  out  and  those  inserted  in  lieu 
thereof,  together  with  the  act  or  section 
amended,  shall  be  set  forth  in  full  as 
amended.  "—State  v.  Thruston,  (Mo.)  980. 

7.  The  Arkansas  act  of  February  27, 
1875.  providing  for  the  calling  in  of  their 
fioating  indebtedness  by  counties,  cities, 
and  towns,  provides,  in  section  4,  that  the 
law  governing  in  cases  where  counties  are 
authorized  to  call  in  their  floating  indebt- 
edness shall  apply  and  govern  in  proceed- 
ings had  by  counties,  cities,  or  towns. 
Held,  in  an  action  where  the  provision  of 
the  law  as  to  counties,  barring  a  recovery 
if  the  holder  fails  to  present  his  claim,  was 


invoked  as  a  defense,  that  the  section  vio- 
lates the  provision  of  the  constitution  that 
"no  law  shall  be  revived  or  amended,  or 
the  provisions  thereof  extended  or  con- 
ferred by  reference  to  its  title  only;  but  so- 
much  thereof  as  is  revived,  amended,  ex- 
tended, or  conferred,  shall  be  re-enacted 
and  published  at  length. "— Watkina  v.  City 
of  Eureka  Springs.  (Ark.)  884. 
Amendment  of  penal  statute. 

8.  In  Kentucky  the  statute  has  abolished 
the  common-law  rule  that  if,  pending  a  trial 
or  an  appeal,  the  law  imposing  the  pen- 
alty or  creating  the  offense  is  repe^ed,  the 
repeal  works  a  remission  of  the  penalty, 
but  has  provided  that,  if  the  repealing  act 
mitigates  the  penalty  imposed  by  the  act 
repealed,  such  mitigated  penalty  may  be 
imposed.  Held,  that  this  rule  of  construc- 
tion must  be  applied  where,  pending  a  gut 
tarn  action  for  the  penalty  imposed  by 
Kentucky  act  of  March  12, 1870,  in  the  case 
of  one  acting  without  a  license  as  agent 
for  an  insurance  company,  the  act  of  April 
19. 1886,  amending  the  earlier  act  and,  inter 
oHa,  mitigating  the  penalty  imposed 
thereby,  was  enacted.^Commonwealth  v. 
Sherman,  (Ky.)  790. 


STATUTES  CITED  AND  OON- 
STBUED. 

ElfGLAND. 

James  I.  ch.  16.  Statute  of  limitations,  780 
8  «&  9  Vict.  ch.  109,  §  18.  Gaming  con- 
tracts  44 

UNITED  STATES. 

KbYIBED  STATtTTES. 

§  2172.  Naturalization,  265 

Statutbs  at  Labob. 
Act  Jan.  29, 1795.  Naturalization,    265,  266 
Act  April  14, 1802,  (2  St  164.)  Natural- 
ization, 264-266 
Act  Jan.  4, 1851.  Statute  of  limitations,  282 
Act   April  10,    1869.    Constitution  of 

Texas,  479 

Act  March  30,  1870.     Admission   of 
Texas  480 

ARKANSAS. 

CJOWBTITUTION  1868, 

Art.  15,  §  16.  Existing  laws— Reten- 
tion, 

Constitution  1874. 


Art.  2,  §  3.  Equality  of  persons. 
Art.  2,  p  10, 11.  Trial  by  jury. 
Art.  2,  §  21.  Equality  of  persons, 
Art.  8,  §  11.  Elections, 
Art.  7,  I  21.  Special  judge—Election, 
Art.  7,  §  84.  Probate  court. 
Art  7,  §  43.  Corporation  courts — Ju- 
risdiction, 
Art.  9,  §  2.  Execution— Exemption, 


773 

655 

640 
655 
776 
772 
194 

195 
286 
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Alt.  19,  §  27.  Taxation,  7e0 

.8ched.  §  1.  Existing  laws— Betention,  772 

Code  Civil  Prachcb. 
g  888.  Supreme  court  opiniona,  752 

Gaktt's  Diosst. 
§§  5165,  6185.  Tax  sale— Notice,  909 

Gould's  Digest. 
'Ch.  50.  §§  17,  la  Court— Adjournment,  778 

Mansfield's  Digest. 
§  74.  Administration  —  Compounding 

debts,  767 

g§  643,  645,  660.  Estates,  59,  888 

797.  Incorporated  towns,  195 

1149.  Debt— Recovery,  885 

§  1818,  1821.  Supreme  court  opinions.  752 
1436.  Appeals,  195 

1878.  Intoxicating  liquors— Minors,    657 
1907.  Carrying  weapons,  658 

1926.  Intoxicating  liquors,  197 

§  2150,  2154.  Arraignment,  659 

§2191-2194.  Discharge  for  want  of 
trial,  640 

{§2288,2289.  Offenses— Degrees,  747 

3  2522,  2540.  Estates,  59,  60,  883 

2591.  Dower,  69 

2628.  Public  lands— Entry,  277 

1^88.  Elections,  776 

2824.  Documentary  OTidence,  750 

2859.  Witness,  659 

2918.  Appeal— Affidavit,  195 

g§  2988,  2991.  Execution— lien,      196,449 
29i>9.  School-districts,  279 

8002.  Heal  estate,  59 

8006.  Execution  sale— Schedule,  286,  448 
g§  3014,  8018.  Partnership— Lien,  196 

8570.  Habeas  eorpu$,  45V 

§  8956.  Real  estate,  59 

§  4032.  Justices  of  the  peace— Docket,  750 
§  4246.  Statelands— Deeds— Evidence.  912 
^§4478.  par.  81,  4^9,  4497.  Statute  of 

limitations,  281, 779 

§  4742.  Mortgages,  68 

^  4982.  Judgment,  168 

§  5158.  New  trial,  168 

^  5538.  Railroad  companies— Damages,  656 
§  5540.  Statute  of  limitations,  779 

^  5545.  Railroad   companies  —  Stock- 
killing, 

t5572,  cl.  5.  Execution— Exemption, 
5789.  Tax  sale — Reimbursement, 
/§§  6197,  6199,  6210,  6218,  6228.  School 

districts, 
§  6401.  Rights  of  sureties. 


655 
286 

754 

280 
285 


Statutes. 
-Acts  1874-75,  p.  227,  §  19.  State  lands 

—Deeds— Evidence,  912 

Acts  1875,  p.  95,  §  6.  State  lands— Deeds 

—Evidence,  912 

jLct  Feb.  8,  1875.  Railroad  companies 

—Damages,  655 

-Act  Feb.  8, 1875.  (Mansf.  Dig.  §  6540.) 

.Statute  of  Uifiaitatigns,  779 


Act  Feb.  27, 1875,  Sg  1-4,  (Mansf.  Dig. 
g§  1150-1158.)  Municipal  corpora- 
tions—Indebtedness, 884 

Act  1888.  Revenue,  754 

Act  March  17,  1888,  (Acts  1888,  p.  140.) 
School  lands,  658 

Act  March  21,  1885.  Municipal  corpora- 
tions, 760 

Act  March  24,  1885.  Witness.  659 

Act  March  24. 1885,  (Sess.  Acts  1865,  p. 
127.)  Toledo  county— Circuit  court,    640 

Act  Feb.  21,  1887.  Pope  circuit  court- 
Validity  of  proceeding,  772 

Act  April  4,  1887.  Counties— Judicial 
districts,  689, 640 

INDIANA. 
CanovAL  Code. 

Pages  160, 161,  §§  245,  246,  (Acte  1881.) 
Prisoner  as  witness,  99 

KENTUCKY. 

CONSTITtTTTON. 

Art.  8,  §  4  Voters— Disfranchisement,  852 

Civil  Code. 

Venue,  791 

79.  Venue  in  civil  cases,  381 

(445.)  Judfirment— New  trial,  808. 809 

,  (448.)  Judgment— Sale,  809 

.  502, 507-^09.  Revival  of  actions, 

915,  916 

,  sub.  2.  Witness— Competency,    801 
Liens.  181 

Judgments,  882 

Crixikal  Code. 

§§  11, 18.  Penal  actions,  791 

§§  111,  119-121.  Indictment,  1,  2 

§  287.  Fines,  795 

8  245.  Sheriff- Charge  of  jury,  799 

General  Statutes. 
Ch.  10.  Statute  of  limitations,  288 

Ch.  21,  §  28.  Statutes— Construction,     792 
Ch.  26.  §  2.  Costs,  795 

Ch.  29,  art.  5,  §g  1,  4  Burglary— Pun- 
ishment, 821,  812 
Ch.  29,  art.  6,  §  4.  Crimes— Punishment,  812 
Ch.  29,  art.  7.  Arson.  687 
Ch.  29,  art.  18,  §  2.  Larceny,  685 
Ch.  81.  §  1.  Kindred,  685 
Ch.  88,  art.  12,  §  15.  Voters— Disfran- 
chisement, 852 
Ch.  88,  §  16.  Homesteads,  888 
Ch.  89.  art.  2,  §§  85,  39.  Claims  against 

decedent's  estate,  829 

Ch.  44,  art.  2,  §  1.  Assignment  for  ben- 
efit of  creditors,  838 
Ch.  52.  art.  2,  §§  1,  4  Husband  and 

wife,  809 

Ch.  52.  art.  8,  §§  1,  2,  6.  Divorce— AU- 

mony,  828 

CTi.  52,  art.  4,  §§  6, 9.  Dower,  298,  299 

Ch.  71.  art.  8,  §§  2, 6, 9.  Statute  of  lim- 
itations, ^  1         294,810 
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Ch.  86.  Quardian's  sale, 
Ch.  104,  §  11.  Sureties, 
Ch.  118,  §  11.  Will, 


811 
809 
180 


99 


Statutes. 
Act  March  9,  1854.  Quieting  title,   805.  806 
Act  March  12,  1870,  S§  42.  48.  Insur- 
ance companies  —  License — Penal- 
ties. 790-792 
Act  March  9.  1882.  Carr  Institute,  817 
Act   April  22,    1882.  Fountain  Ferry 

road,  828 

Act  March  17. 1884.  Carr  Institute.  817,  818 
Act  April  19, 1884.  Insurance  oompa- 

nies.  792 

Act  Jan.  12. 1886.  §  1.  Elections,     818,  819 
Act  April  19, 1886.  Insurance  compa- 
nies^Llcense— Penalty,  792,  798 

MAINE. 

Constitution. 
Art.  1,  §  6.  Trial  by  Jury,  106 

Statutes. 
St.  1883,  p.  805,  §  87.  Prisoner  as  wit- 
ness, 99 

MASSACHUSETTS. 
Statutes. 
St.  1882,  p.  1070,  §  29.  Prisoner  as  wit- 
ness, 

MISSOURI. 

Constitution  1820. 
Art.  13,  §  9.  Witness — Compulsory  pro- 
cess, 98,  97, 105 
Constitution  1866. 
Art.  1,§18.  Witness— 'Compulsory  pro- 
cess, 98,  97, 105 
Constitution  1875. 
Bill  of  Rights,  §  12.  Indictment,  708 
Art.  2,  §  22.  Witness— Compulsory  pro- 
cess, 98 
Art.  8,  g  22.  Witness— Compulsory  at- 
tendance,                                              24 
Art.  4.  §  34.  Amendment  of  statutes,     981 
Art.  6,  §  84.  Probate  court,                      416 
Art.  8,  §  2.  Citizens,                                 938 
Art.  9,  §  6.  Taxation— Exemptions,       486 

Chancery  Code  1845. 
Art.  6,  §§  1-4.  Review,  719 

Code  Cbiminal  Pbocbdubb. 
Ch.  212.  S  8.  (Gen.  St.  1865.)  Witness- 
Compulsory  process,  97 

General  Statutes  1866. 
Ch.  46,  §g  65-71.  School  funds,  426 

Ch.  116.  ^§  34,  85.  Guardian's  sale,         699 
Ch.  122,  §^  10.  22.  Administration,  89 

Ch.  122,  s^i?  83,  35.  37.  Administrator's 

sale— Deed,  87,  90 

Page  538,  §  17.  Courts— Power  to  issue 

writs,  99 


Page  541.  §  44.  Judicial  sale,  948^ 

Page  568,  §  d2.  Couru  of   record- 
Powers.  92,  99 
Page  785,  §  27.  Petit  larceny.  lOO- 
Page  791,  §  66.  Citizenship— Forfeit- 
ure,                                                       lOQ' 
Page  827,  §26.  Convict  as  witness,         101 

Revisbd  Statutes  1835. 
Page  178,  §  32.  Petit  larceny,  10a» 

Page  182,  §  62.  Citizenship— Forfeit- 
ure by  conyiction,  lOO- 
Page  623,  g   11.  Ooorts  of   record  — 
Powers.                                            92,  » 

Retised  Statutes  1845. 
Page  359,  §  85.  Petit  larceny,  lOO- 

Page  866,  §   65.  Citizenship— Forfeit- 
ure by  cohyiction.  lOD* 
Page  1089,  §  18.  CourU  of    record- 
Powers,                                            92,  99- 

Retised  Statutes  1855. 

Page  240.  g§  6,  28,  58.  Attachment- 
Affidavit,  696' 

Page  538,  §  86.  Courts— Power  to  Is- 
sue writs,  99 

Page  577.  §  81.  Petit  larceny,  100 

Page  586.  §  70.  Citizenship— Forfeit- 
ure by  conviction,  100  • 

Vol.  2,  p.  1193,  §  25.  Witness— Co-de- 
fendant. 707 

Vol.  2,  p.  1582,  §  24.  Courts  of  record 
—Powers,  92, 99- 

Revised  Statutes  1879. 

Ch.  20,  §§  668,  674.  692.  Conveyances 
Dower— Certificate,  607 

Vol.  2,  p.  isa?,  §  1.  Criminal  court— 
Jurisaiction,  99* 

§  48.  Settlement— Death  of  executor,     780 

§g  184. 186, 190, 195.  Administration- 
Classification  of  claims— Affidavit, 

444.445  447 

gg  225,  238,  239.  Administration— Set- 
tlement. 444.  445 
246.  Distribution,  444 
292.  Appeal,  416 
376.  Decision  of  assignee,  789 
g  438.  489.  Attachment,  442,  698 
547.  Promissory  note,  125 
66d.—In8truments— Consideration,  426 
697.  Conveyances— Recording— Evi- 
dence,                                                   445 

§730.  Corporations— Quorum,  j862 

761.  Corporations— Payment    of    em- 
ployes, 263 

g   809.  Railroad    companies  —  Killing 
stock,  896 

gg  948, 949.  Receivers,  ^ 

§  1037.  Courts— Power  to  issue  writs,      99% 

g  1102.  Circuit  courts— Jurisdiction* 

g  1176.  Probate  court, 

gg  1210,  1216.  Appeals, 

g  1232.  Murder  m  first  degree, 

§1264,  As3ault,  Ponato 
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f  1818.  Petit  larceny,  100 

§  1878.  Citizenship— Forfeiture  by  con- 

Tiction,  106-108, 106 

§1888.  For^ry.  480 

g§  1416, 146X  1485.    Citizenship— For- 
feiture, 100 
§  1661.  Frandttlent  representations, 

667.669 

>  1564.  Confidence  games  on  trains,        669 

1667.  Imprisonment,  94 

1671.  Convict  as  witness,  101 

§  1691,  1698.  Burglary— Indictment,     602 

J 1797.  Jury— Indictment— Return,        481 

S 1802.  Witness,  120,988 

^  1808.  Indictment,  481 

1818.  Venue.  669 

1820.  Instructions.  414 

1821.  Indictment— Validity.  481 
1848.  Witness— Compulsory  process. 

97-104 
S 1878. 1879.  Special  judge.  412 

1 1884,  1886.  Continuance.  24.  25.  28,  30 
1 1909, 1910.  Jury,  275 

1912.  Seduction.  121 

i§  1917. 1918.  Witness— Competency— 

Co-defendant.  707 

§1994.  Supreme  court— Power  to  direct 
seDtence.  987 

11998.  art.  21.  Appeal.  412 

2028.  Information— Verification.  418 
\  2184,  2185.  Divorce— Appeal,  718.  719 
1 2272.  2285.  Documentary  evidence, 

983.984 
§  2616.  Appeal.  416 

§§  2695.  2696.  Homesteads.  270.  271 

§§  2780, 2768.  Judgment— Transcript- 
Lien.  608 
5  2777,  2796.  Jurors,                       617,  983 
^  8088,  8091.  Lien  on  crops.  682 
^  8098,  8095.  Rent— Recovery.  682 
8126.  Construction  of  statutes,             988 
8161.  Laws  continued  in  force,  101 
8295.  Married  woman's  estate.      428,  680 
i583a).  Mortgage— Action,  75 
'§  8324.  8825.  Oath— Mode  of  taking,     709 
8497.  Railroad  companies— Actions 
against,                                                   103 
§8511.  Petition— Form.                           727 
§3586.  Pleading— Construction  of  law.  126 
§3596.  Continuance,  80 
§8658.  Adjudication  by  confession.       126 
§§  8688-8686.  Review,                       111.  719 
§  3775.  Judgment— Reversal.           118,  501 
§3928.  Damages.                                      441 
§§  4022.  4031,  4084.  Prisoner  as  witness. 

9&-96,  97.  99-107 
§5498.  Voting— Ballot.  268 

|§  5549-5555,  (Act  April  26, 1877.)  Con- 
tested elections,  258. 259 
§  5560.  Appeal— Bond.  616 
§§  5721-^7!&.  5726.  Gambling,  716 
§  6659.  Taxation— Exemptions,  486 
§§  6798-^800.  Taxation— Injunction  of 

levy.  927 

§§  7118,  7115.  Schools— Repossessing 
property  by  purchase,  897,  408 


Waonbr'8  Statutri. 
Ch.  87,  art.  1.  §  18.  Assignment  for  ben- 
efit of  creditors.  84 
Ch.  87.  art.  8.  Corporations.                    485 
Vol.  1.  p.  85.  §§  7. 10.  11.  Probate  court 

—Jurisdiction,  112, 118 

Vol.1,  p.  430.  §2.  Circuit  courts— Juris- 
diction, 665 
VoL  1,  p.  442,  §  22.  Appeals.  665 
Vol.  1,  p.  576.  §  79.  Contested  elections.  259 
Vol.  1,  p.  610,  §  45.  Execution  sale,       942 

Statutes. 
Act  March  28, 1868.  Township  aid.         926 
Act  Jan.  18. 1878.  Qreen  county  circuit 

cOurt  942 

Acts  1877.  p.  258.  §  1;  p.  882,  §  16;  p. 

889,  S  1.  Tax  collectors,  81 

Acts  1881.  p.  180.  Intoxicating  liquors 

—Druggists,  931 

Acts  1883,  p.  90.  Intoxicating  liquors- 
Druggists,  981 
Laws. 
1837.  p.  271.  St.  Louis  &  L  M.  R.  Co.— 

Charter,  664 

1851,  p.  479.  St  Louis  &  I.  M.  R.  Co.— 

Charter,  664 

1858.  p.  121.  Railroads.  664 

1874.  p.  118.  Rev.  St.  §  8225.  Limitation 

of  actions.  499-502 

1876,  p.  253.  Kansas  City  charter.  519 

1877.  p.  886.  Practice  in  civil  cases- 
Laws,  944 

OHIO. 

Revision  1880. 
Vol.  2,  §  7290.  Prisoner  as  witness,         99 

TENNESSEE. 
Code. 
§§  2488-2440.  6705.  Gaming  contracts,      48 
§§  8458,  3480.  Statute  of  limitations,        47 
§4516.  Judgment— Reversal,  528 

g  4554.  Judicial  notice  of  foreign  stat- 
ute, 46 
§  5218.  Issues,                                            628 
§  5451.  Larceny,                                        661 
§  5688.  Gaming,                                    40.  48 

Code.  (M.  &  Y.) 
§  8749.  Levy  on  crops,  918 

New  Code. 
§  1298.  subsec.  4.  Railroad  companies 

—Accidents,  662. 668 

g  2440. 2441.  Statute  of  limitations,  40, 44. 45 
§  2783.  Assignment  for  benefit  of  cred- 
itors— Schedule.  11 
§  4192.  subsec.  7.  Attachment,                834 

Statutes. 
Act  1803.  Gaming,  45 

Acts  1875.  ch.  124.  Supreme  court — 

Powers,  48 

Acts  1881,  ch.  121.  Assignment  for  ben- 

eflt  of  creditoji^^  ^^  GoOgk    "•  ^ 
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Acts  1883,  ch.  251,  p.  881.  Dealing  in  fut- 
ures, 40 
TEXAS. 

Constitution. 

Gen.  ProY.  §48.  Existing  law»— Reten- 
tion. 663 
Billof  Rights,  §10.  Witness— Ck)mpQl- 

scry  process,  676 

Art.  1,  S  16.  Contracts,  649 

Art.  8,  §§  82. 88.  Statutes—Enactment, 

872.  878 
Art.  8,  §  86.  Statntes— Singleness  of 

subject,  676, 872 

Art.  8.  §  86.  Civil  righu.  480 

Art.  8,  §  87.  Statutes— Reference  to 

committee,  878 

Art.  8.  §89.  Statutes— Enactment.  872,878 
Art.  6,  §§  8,  16.  Courts-Jurisdiction. 

866,867 
Art.  7,  §§  2, 4, 15.  Public  lands— Appro- 
priation, 649,  874.  875 
Art.  8.  §  9.  Taxation,  652, 658 
Art.  10,  §  7.  Street  railroads.  688 
Art.  11,   §§   4-7.  Municipal   corpora- 
tions—Taxation.                    209.  652,  658 
Art.  11.  §  8.  Public  lands— Counties,      875 
Art.  12.  ^  14.  Adverse  possession,           482 
Art.  12.  §  47.  Mechanic's  lien.                 481 
Art.  14,  §  2.  Unsatisfied  land  certifi- 
cates,                                                    678 
Art.  14,  §§  8,  6.  Public  land»— Qrants, 

874,  876 
Art  16,  §  86.  Teachers— Payment  for 

services,  612 

Art.  16,  §  67.  Public  lands— Appropri- 
ation. 867,874,876 

CoDB  Cbdonal  Pboobdubb. 

Art.  219.  Embezzlement,  589 

Arts.  256.  257.  Arrest,  880 

Art.  415.  Courts— Minutes,  688 

Arts.  481,  484.  Information  -*  Mutila- 
tion, 891,  892 
Arts.  488,  489.  Witness— Compulsory 

process,  676 

Art.  518.  Plea  of  guilty,  887 

Art.  550.  Information,  891 

Art.  628.  Verdict.  905 

Art.  657.  Jury— Oath,  902 

Art.  728.  Testimony— Weight,  686 

Pbnal  Codb. 

Arts.  189, 196.  False  swearing,  881,  882 
Art.    248.  County   officer  trading  in 

claims.  891 

Arts.  860,  864.  Gaming.  908 

Art.  878.  Intoxicating  liquors— Sale,  894 
Art.  484.  Assault.  885 

Art.  400.  Schools— Chastisement.  680 

Arts.  499,   500.   508-506.  Assault  and 

battel  y — Other  offense,  885 

Arts.  529-531.  Rape,  575 

Arts.  592-595,  606.  Homicide,  587.  888 

Arts.  727,  782.  Larceny,  689,  889,  890 


Art.  789.  -Property*  defined,  689 

Arts.  809.  818.  Threats,  898 

Paschal's  DiaBST. 
Art.  1848.  Partition,  169 

Art.  8868.  Wills.  73 

Arts.  4978:  4980,  §40;  4984;  4888;  7418. 
Conveyances— Record,  645, 848,  846 

Revised  Statxttsb. 
Tit.  17,  ch.  11.  arts.  419.  421,  428.  424, 
427.  Municipal    corporations — ^Pow- 
ers. 209-211 
Tit.  19.  Conveyances,  71 
Tit.  99,  art.  4862.  Wills,  71 
Art.  219.  Garnishment,                            558 
Art  277, 278.  Carriers.                             669 
Art.  816.  Set-off  and  counter-claim,       678 
Art.  420.  Municipal  corporations— Fi- 
nances,                                   208-210,  652 
Art.  562.  Warranty,                                 214 
Arts.  566.  567.  Articles  of  incorpora- 
tion—Requirements,                           588 
Arts.  629, 680.  Contracts  for  water  and 

light,  147, 149 

Art  677.  Statute  of  limitations,  610 

Art.  1087.  rule  26.  Assignment  of  error,  220 
Art.  1149.  County  clerks— Affidavit,  881 
Art.  1184.  Legal  holiday,  648 

Art.  1198,  subd.  8.  Criminal  practice- 
Venue.  618 
Art.  1880.  Special  verdict,  844 
Art.  1885.  Judgment.  870 
Arts.  1420a-1420c.  Execution  for  costs,  842 
Art.  1889.  Administrator's  bond.  651 
Art.  1959.  Subsequent  administrator,  550 
Art.  2218.  (act  1879.)  Deposition,  664 
Art.  2248.  Action   against   executor— 

Testimony.  852 

Art.  2257.  Conveyances— Record,  846 

Art  2841.  Marriage  license,  881 

Arts.  2972,  2979.  Contract  —  Interest 

642,648 
Art.  8009.  Jurors.  466 

Art.  8128.  Survival  of  action,  629 

Art.  8188.  Waterworks.  149 

Art  8140.  "Property"  defined,  71 

Art.  8156.  Recorded  abstract,  582 

Art.  8188.  Livery-stable  keeper— Lien,  495 
Arts.  8284-8289.  Local  option— Elec- 
tion. 894 
Art  8488.  Partition.  475 
Art.  8788.  Public  schools,  208-210 
Arts.  8822, 8864,  8921.  Land  districts. 

466,688 
Arte.  4099,  4101.  4118.  Railroad   com- 
panies. 159, 160 
Art.  4171.  Drainage.  139 
Arts.  4219,  4245.  4256,  4258.  Railroad 

companies— Regulations,  159,  856,  498 
Arts.  4304,  4880.  Deeds— Record,  247,  645 
Arts.  4482.  4483.  Toll-bridges,  142 

Art.  4520.  Sheriffs— Power.  243 

Art.  4556.  Mark  and  brand,  654 

Arts.    4682,    4684.  Taxation— Bankfr— 
Statement,  ^         2^ 
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Art.  4T90.  Trespass  to  try  title,  868 

Arte.  4858,  4802.  Wills— X^unoupatlve,     71 

Act  Dec.  20, 1886,  §  85.  Conyeyances— 

Record,  846 

Act  Feb.  5, 1840.  Mortgagrea— Record,  251 
Act  May  12,  1846.  Deeds— Record,  846 
Act  1858.  Suryeyors,  457 

Act  1864.  Taxation,  900,  002 

Act  1866.  Counties,  456.  457 

Act  1868.  Taxation,  900,002 

Act  1878.  p.  127.  §9.  Taxation,  902 

Act  April  80,  ISlZ,  Head-right  certifi- 
cates, 857-^9 
Act  April  28, 1874,  §  79.  Perry.  140 
Act    May    1,    1874.  Registration     of 

claims,  614 

Act  March  15,  1875,  g  76.  Manidpal 

corporations — Indebtedness,  652 

Act  1876,  §  21.  Taxation,  902 

Acts  1876,  p.  26,  ch.  88,  g  2.  Elections,  895 
Act  Jane  24, 1876.  Elections,  895 

Act  Aagust  7,  1876.  Teacher's  claims, 

610,  612 
Acts  Feb.  20,  25, 1879,  (Gen.  Laws,  16.) 
Public  lands— Appropriation. 

867.  870,  871^-875,  877,  878 
Act  March  24, 1879.  Assignment, 

861,616,616.626 
Act  April  2, 1879.  Teacher's  claims, 

610,  612 
Act  April  8. 1879,  (Laws  16th  Leg.  76.) 

Public  schools.  208 

Act  April  26,  1879.  Head-right  certifi- 
cates, 877 
Act  March  15.  1881.  (Gen.  Laws,  85.) 

Head-right  certificates,  866,  875, 877 

Act  April  6,  1881.  School  lands— Ap- 
praisement, 647 
Act  April  9,  1881.  Head-right  certifi- 
cates,                                             877,  878 
Act  Jan.  22,  1888.  repealing  act  July 
14.  1879.  act  March  11, 1881.    Pub- 
lic lands,                                      875, 877 
Act  March  81,  1888.  Head-right  certifi- 
cates.                                               857-859 
Act  April  2.  1888,  (Gen.  Laws,  p.  41.) 

Teacher's  claims— Payment,         610-612 
Act  April  7,  1888,  §§   1,  20.  Assign- 
ments, 626 
Act  April  12. 1888,  (Gen.  Laws,  p.  85.) 

School  lands— Sale,  647-649 

Act  Feb.  16.  1885.  Interest— Payment,  649 
Acts  March  18,  81,  1885.  Taxation- 
Banks,  248,  902 
Act  April  1,  1887,  (Gen.  Laws,  p.  87.) 

Public  lands— Lease,    4  648 

Act  April  1,  1887,  (Gen.  Laws,  101.) 
Lands  in  Greer  county — Cancellation 
of  patents,  867 

Gbnerai<  Laws. 
12th   Leg.  288,   (Act   Aug.   15.  1870.) 

Sale  of  Houston,  T.  &  B.  R  Co.,         66 
17th  Leg.  64.  Taxation,  211 


18th  Leg.  117.  Witness  fees,  576 

1888,  p.  46.  Assignment,  626 

1884,  p.    86.  County    commissioners' 
court,  565 

1865.  p.  14.  Interest-Payment,  649 

1885,  p.   58.  County    commissioners' 
court,  565 

Special  Laws. 
April  28,  1871,  §§  1,  18-16.  Town  of 

Waxahachie— Powers,  207,  208 

Feb.  4, 1873.  Br enham— Charter,  146 

Subrogation. 

Purchaser  at  execution  sale,  see  BxeeuHorif 

8. 
Surety,   Joint  notes,    see   Prineipai  and 

Surety,  5. 

Sunday. 

Bales,  see  Intoxicating  Liquors,  6. 

SX7SFACE  WATEIL 

See,  also,  Damages,  8;  Railroad  Companies, 
7,8. 

Obstraction  of  drcdnage. 

1 .  In  an  action  against  a  railroad  com- 
pany under  Rev.  St.  Tex.  art.  4171,  to  re- 
cover damages  for  oyerflowing  lands,  a 
petition  ne^d  not  allege  negligence  or  want 
of  skill  in  the  construction  of  its  railway 
in  those  very  words.  It  is  sufficient  to  aver 
that  the  effect  of  the  construction  of  the 
road  was  that  its  grade  obstructed  the 
drainage  of  the  surface  water  over  certain 
sections  of  land,  (including  plaintiff's.)  so 
as  to  cause  it  to  stand  longer  than  it  would 
otherwise  have  done  under  similar  cir- 
cumstances. —  Sabine  &  E.  T.  Ry.  Co.  v. 
Hadnot,  (Tex.)  188.* 

2.  In  an  action  against  a  railroad  com- 
pany to  recover  for  iniuries  to  crops  caused 
by  the  construction  of  insufficient  culverts, 
whereby  the  natural  drainage  of  a  flood 
was  impeded,  ?ield,  that  the  company  was 
not  liable  if  the  overflow  was  of  such  ex- 
traordinary character  that  ordinary  pru- 
dence would  not  have  provided  against  it 
in  the  construction  of  the  culverts,  but 
that  if  the  flood,  though  extraordinary, 
might  reasonably  have  been  anticipated, 
the  company  was  liable.— Id. 

StmVBYS  AND  SUKVET- 
OBS. 

See,  also,  Boundaries;  Counties,  2-4;  Puhlie 
Lands,  2,  8. 

Courses  and  distances. 

1.  The  south-east  corner  of  a  survey  was 
fixed  with  reasonable  certainty,  though 
not  by  the  objects  called  for,  which  had  • 
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disappeared,  and  the  north-wesl  eoffier 
with  absolute  certainty,  and  lines  run  from 
these  comers,  on  courses  called  for,  woald 
intersect  at  a  point  from  which  the  true 
bearing  of  a  tree  referred  to  in  the  patent 
would  be  S.,  80  W.,  96  yartfs.  The  patent 
named  the  bearing  of  the  tree  from  the 
comer  as  S. ,  80  £. ,  96  yaraa.  EM,  that  the 
point  of  intersection,  found  by  running 
'lines  as  described,  should  be  considered  as 
the  true  corner  rather  than  that  ascertained 
b^  adopting  the  bearing  from  the  tree 
given  in  the  patent,  and  rejecting  the 
courses  from  the  south-east  and  north-west 
comer8.--Dayid8on  y.  Eillen,  (Tex.)  561. 

2.  A  subsequent  locator  is  not  entitled 
to  rely  upon  a  single  call  in  a  previous  sur- 
vey of  an  adjoining  grant  to  determine  the 
boundary  line,  when  such  call  Is  in  conflict 
with  others.— Id. 


TAXATION, 

Bee,  also,  MunidpiU  CorporatumB,  5-9,  12, 
18,  17. 

Collection  by  suit,  see  Execution,  9:  Judg- 
menu  H 


Pale,  combination  to  buyat,  see  CA7nfra<;»,  1. 
Tax  titles,   see,  also,  M!i/toppel,  1;   PubUc 

Lands,  7. 
Uniform  taxation,  see  OoruHtutumal Law,S. 

Race  discrimination. 

1.  White  persons  will  not  be  heard  to  ob- 
ject that  an  act  under  which  a  tax  has  been 
levied  is  unconstitutional  because  the  prop- 
erty of  colored  persons  is  made  subject  to 
the  tax,  while  they  are  neither  allowed  to 
vote  upon  the  question  of  taxation,  nor  to 
participate  in  the  benefits  for  which  the 
tax  is  levied.— Norman  v.  Boaz,(Ky.)816.* 

Void  election  for. 

2.  The  Kentucky  act  of  March  17, 1884, 
authorized  submitting  to  a  popular  vote 
the  question  of  levying  a  tax  to  build  a 
school-house  in  Fulton  county,  and  pro- 
vided that  the  clerk  who  was  appointed  to 
record  the  votes  at  the  municipal  election 
for  officers  should,  at  the  same  time  and 
place,  record  the  yotes  given  upon  the 
proposition  to  levy  the  tax,  and  that  he 
should  make  out  a  poll-book  with  two  col- 
umns, for  the  purpose  of  recording  the 
votes  given  for  and  against  the  tax.  The 
clerk  did  not  prepare  such  a  book,  or  record 
the  votes  in  any  book.  But  a  third  per- 
son, a  private  individual,  on  his  own  mo- 
tion, kept  a  record  of  the  votes  in  a  book 
prepared  by  himself;  and,  although  he  was 
m  the  same  room  where  the  election  for 
municipal  officers  was  being  held,  neither 
the  juage  nor  clerk  of  that  election  gave 
«ny  attention  to  his  proceedings.     Seld, 

•  that  the  election  was  not  valid,  and  no  tax 


could  be  leried  in  pazsoance  of  the  roter 
cast  at  it.— Id. 

8.  Pending  an  action  by  a  tax-payer  to 
enjoin  the  collection  of  the  tax  voted  at  the* 
election,  the  legislature  passed  a  curatire- 
statute  declaring  the  election  as  lawful  at- 
if  held  in  strict  compliance  with  the  law. 
Held,  that  the  irregularities  were  not  mere 
informalities,  but  affected  the  substantial 
and yested  riehts of  the  taxpayers.    The 
election  was  therefore  void,  ana  could  not' 
be  vitalized  by  the  curative  act—Id. 

Taxable  property. 

4.  A  house  and  lot  purchased  as  a  placer 
of  residence  for  the  bishops  of  the  Metho- 
dist Episcopal  Church  who  may  from  time 
to  time  reside  in  St.  Louis,  are  exempt  from 
taxation  under  Rev.  Bt.  Mo.  §  6659,  which 
provides  that  all  property  used  for  purely 
charitable  purposes  shall  be  exempt — 
Bishop's  Residence  Co.  t.  Hudson,  (Mo.> 
48o. 

5.  Under  Rev.  St  Tex.  1879,  the  real  es- 
state  of  national  banks  is  not  subject  to- 
taxation.— Rosenburg  v.  Weekes,  (Tex.> 
899. 

6.  Under  Rev.  St  Tex.  art.  4682,  exempt- 
ing corporation  stock  from  taxation  against- 
the  owner  when  the  capital  and  property- 
of  the  corporation  are  required  to  be  taxed, 
the  owner  of  stock  in  a  state  bank  is  not 
taxable  therewith  while  the  property  of 
the  bank  is,  under  the  law,  taxable,  al- 
though the  bank  does  not  return  its  prop- 
erty for  taxation  as  it  should  do. — Qillesple 
y.  Gaston,  (Tex.)  248. 

7.  A  bill  m  equity  cannot  be  maintained 
to  enjoin  the  collection  of  a  tax  assessed, 
in  accordance  with  the  provisions  of  a 
state  statute,  upon  national  bank  shares, 
on  the  ground  that  the  tax  is  at  a  greater  rate 
than  upon  other  moneyed  capital,  contrary 
to  the  act  of  congress,  where  it  appears 
that  the  statute  provides  that  the  shares, 
shall  be  assessed  according  to  their  actual 
value;  and  in  arriving  at  that  value  the  lia- 
bilities of  the  bank  are  deducted  from  its> 
credits,  and  the  shareholders  thus  given 
the  benefit  of  the  reduction,  the  value  of 
the  shares  being  decreased  to  an  extent 
proportionate  to  the  liabilities  of  the  bank; 
and,  if  the  claim  of  the  plaintiff  shareholder 
in  such  bill  is  that  his  individual  debts 
should  be  taken  from  the  value  of  his 
shares  he  should  show  that  he  owes  such 
debts;  otherwise  the  tax  is  valid  as  to  himu. 
— Rosenburg  y.  Weekes,  (Tex,)  899. 

Collection. 

8.  The  Missouri  law,  as  it  existed  ia> 
1876.  provided  for  the  levy  and  collection 
of  road  taxes  as  the  state  and  county  taxes, 
with  the  proviso  that  such  tax  could  be 
paid  in  labor  on  public  roads,  receipts  be- 
ing given  by  the  road  overseer  tp4ho8e  who* 
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worked  ont  their  inx,  and  these  receipts 
were  turned  over  to  the  collector.  Any 
money  collected  by  the  collector  was  re- 
ceipted for  by  the  overseer  in  the  proper 
district.  Beld,  that  these  receipts  so  ob- 
tained by  the  collector  exonerated  him 
from  all  liability  on  account  of  the  road 
tax.— State  v.  Alsup.  (Mo.)  81. 

Commisslona 

9.  Under  the  provisions  of  the  Missouri 
law,  (Acte  Mo.  18T7.  pp.  268, 882. 889,)  a  col- 
lector of  county  taxes,  who  is  not  a  de- 
faulter, is  entitled  to  commissions  upon  his 
collections,  and  such  commissions  may  be 
retained  by  him,  and  need  not  be  paid  into 
the  county  treasury.— Id. 

Sale  for  non-payment. 

10.  To  make  a  chancery  sale  for  taxes 
valid,  the  bill  must  describe  the  tracts  to 
be  sold,  and  the  amount  of  taxes  due  on 
each  tract.  A  Btatement  of  the  gross 
amount  due  on  several  tracts  is  irregular. 
—Polk  V.  Mitchell,  (Tenn.)  221. 

Tax  deed— Validity. 

11.  The  deed  of  a  tax  collector  conveying 
land  purchased  at  a  tax  sale,  which  fails  af- 
flrraativelv  to  show  that  all  the  proceed- 
ings required  by  law  to  be  taken  before  a 
safe  could  be  made,  have  been  taken,  is 
void.  The  general  statement  that  the  pro- 
ceedings have  been  taken  **aceordinff  to 
lato,^  or  "in  manner  and  form  as  directed 
by  law.  **  is  not  sufficient.  The  facts  them- 
selves must  be  set  forth. —Moore  v.  Harris. 
(Mo.)  489. 

12.  A  tax  deed  executed  under  Laws  Mo. 
1877,  p.  886,  must  be  based  upon  a  judg- 
ment in  an  action  wherein  the  owner  of 
the  land  conveyed,  if  known,  and,  if  un- 
known, the  party  appearing  of  record  to 
be  the  owner  of  such  land,  was  a  party  to 
the  proceedings;  otherwise  the  deed  is  in- 
valia.— Evans  v.  Robberson.  (Mo.)  941. 

18.  By  the  Arkansas  statute  (Mansf .  Dig. 
g  4246)  a  deed  from  the  commissioner  of 
state  lands  of  lands  forfeited  to  the  state 
for  non-payment  of  taxes,  is  made  prima 
facie  evidence  of  title  in  the  purchaser  to 
the  lands  conveyed,  and  that  everything 
necessary  to  vest  title  in  the  state  was  done. 
Hence  it  is  error  for  the  court  to  find  such 
deed  void  because  of  the  certificate  of  the 
county  clerk  that  he  could  not  find  in  his 
ofilce  certain  records,  and  that  for  that 
reason  the  assessment  and  forfeiture  of 
the  land  was  illegal.— Scott  v.  Woodruff, 
(Ark.)  908. 

14.  The  deed  of  a  tax  collector,  convey- 
ing only  the  right  and  interest  of  the  state 
inland  which  had  never  been  forfeited  to 
the  state  by  the  owner,  does  not  vest  the 

frantee.with  the  legal  title.— Ketchem  v. 
[ulUnix,  (Mo.)  447. 


Beoovery  of  penalty  and  coats. 

15.  Where  a  decree  recites  that  a  tax  sale 
was  held  to  be  invalid  "for  irregularity  in 
the  same, "  it  will  not  be  presumed,  on  ap- 
peal from  a  Judgment  in  favor  of  the  tax 

{>urchaser  against  the  proprietor  of  the- . 
and  sold,  for  penalty,  costs,  etc.,  that  the 
irregularity  was  at  such  a  time,  or  of  such 
a  nature,  as  to  invalidate  the  penalty  and 
costs.— 8t.  Louis.  I.  M.  &  8.  Ry.  Co.  v.  Alex- 
ander, (Ark.)  758. 

16.  The  fact  that  a  statute  authorizing 
the  recovery  of  taxes  paid,  penalty,  inter- 
est, and  costs,  by  a  tax  purchaser  whose 
title  fails,  is  repealed  or  modified  by  legis- 
lation subsequent  to  the  tax  sale,  will  not 
affect  the  purchaser's  right  to  recover, 
which  had  vested  before  the  repealing  act 
was  passed.  All  the  provisions  of  the  stat- 
ute giving  him  the  right  of  action  entered 
into  and  became  part  of  his  contract  of 
purchase,  and  so  passed  beyond  the  legis- 
lative control. — Id. 

17.  The  fact  that  the  proprietor  of  land- 
sold  for  delinquent  taxes  is  a  railroad  com- 
pany, does  not  deprive  the  tax  purchaser, 
on  failure  of  his  title,  of  the  right  to  a  "per- 
sonal judgment,  **  for  the  taxes,  penalty,  in- 
terest, and  costs,  against  the  railroad  com- 
paxiy  as  such  defaulting  proprietor.— Id. 

1^  The  cause  of  action  of  a  purchaser  at 
tax  sale  whose  deed  is  declared  invalid,  to 
foreclose  the  lien  for  taxes,  penalty,  and 
costs,  begins  to  run  from  the  time  of  such 
adjudication,  not  from  the  date  of  the  sale, 
or  from  the  time  of  the  expiration  of  the 

Eeriod  for  redemption.  The  statute  (Mansf. 
>ig.  Ark.  §  5789)  confers  no  right  of  ac- 
tion upon  the  tax  purchaser  for  reimburse- 
ment until  the  sale  at  which  he  has  pur- 
chased shall  prove  invalid,  i.  e.,  until  a  court 
of  competent  jurisdiction  shall  pronounce 
the  title  bad.— Id- 
Erroneous  taxation — Beoovery. 

19.  One  who  pays  an  illegal  tax  under 
the  belief  that  it  is  valid,  and  in  response 
to  a  demand,  and  threat  of  compulsory 
collection,  may  recover  it  back  upon  dis- 
covering his  mistake.— Torbitt  v.  City  of 
Louisville,  (Ky.)  845. 

Injunction. 

20.  County  judges  will  not  be  enjoined 
from  levying  a  tax  to  pay  the  interest  on 
township  bonds,  when  no  evidence  appears 
that  they  ever  threatened  or  intended  to 
make  such  a  levy,  or  that  the  plaintiff  had 
reason  to  believe  that  they  contemplated 
doing  so;  more  especially  since  the  Mis- 
souri act  of  March  23,  1868,  under  which 
the  bonds  were  issued,  has  been  held  to  be 
unconstitutional  and  void,  and  the  Missouri 
act  of  1879  would  make  them  criminally 
liable  for  it.— State  v.  Hager,  (Mo.)  925. 

21.  Where  an  officer  assesses  an  illegal 
tax  against  a  person,  sucl^  person  is  not 
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f r^ed  from  taxation  upon  other  property 
and,  if  he  is  entitled  to  a  reduction  upon 
other  taxes  hy  reason  of  such  unlawful  aa- 
sessment,  it  is  his  duty  to  demand  the  re- 
duction, and  pay  the  tax  legally  due,  be- 
fore coming  into  a  court  of  equity  to  en- 
Join  the  collection  of  an  entire  tax,  part 
of  which  it  is  his  duty  to  pay. — Rosenburg 
V.  Weekes,  (Tex.)  899. 

TENANCT  IN  COMMON. 

Bights  inter  sese. 

1.  The  rule  that  where  a  person  who  oc- 
<n]pie8  such  a  relation  to  another,  by  the 
act  or  consent  of  that  other,  or  the  act  of 
a  third  person,  or  of  the  law,  that  he  be- 
comes interested  for  him,  or  with  him,  in 
any  subject  of  property  or  business,  he  is 
prohibited  from  acquiring  rights  in  that 
subject  antagonistic  to  the  person  with 
whose  interest  he  has  become  associated, 
and,  if  he  does  so,  he  holds  as  trustee  for 
the  benefit  of  that  person  to  the  extent  of 
the  prohibition,  applies  to  tenants  in  com- 
mon by  descent  with  the  same  force  and 
reason  as  to  persons  standing  in  a  direct 
fiduciary  relation  to  others.— Clement  t. 
Cates,  (Ark.)  776. 

2.  Where  one  of  several  tenants  in  com- 
mon by  descent  purchases  an  outstanding 
title,  the  fact  that  the  common  ancestor  of 
all  the  co-tenants  had  no  title,  or  a  defect- 
ive title,  will  not  shield  him  from  liability 
to  account  to  his  co-tenants  as  trustee  of 
the  property  purchased.  The  opposite 
rule  would  abrogate  the  doctrine  forbid- 
ding the  purchase  by  one  tenant  in  com- 
mon of  an  outstanding  title  adverse  to  his 
co-tenants. — Id. 

8.  The  plaintiff  and  one  L.  leased  land 
contiguous  to  certain  tracts  owned  by 
them,  and  inclosed  and  used  it  in  common. 
Plaintiff,  at  the  request  of  L.,  paid  all  the 
rent  of  the  leased  lands  and  the  expense  of 
fencing.  With  the  consent  of  the  plain- 
tiff, L.  sold  his  interest  to  T.,  who  con- 
tracted to  pay  to  the  plaintiff  such  sum  as 
was  due  him  from  L.  on  account  of  the 
matters  aforesaid,  and  gave  his  note  for  an 
amount  which  includea  said  sum.  T.  sub- 
sequently conveyed  his  interest  to  his  wife. 
Held,  that  plaintiff  is  entitled  to  a  lien  on 
said  leased  lands  for  the  money  expended 
in  making  improvements  thereon  at  the  re- 
quest of  bis  co-tenant,  and  that  such  lien 
binds  the  land  in  the  hands  of  Mrs.  T.  be- 
cause she  had  notice  of  the  terms  of  the 
contract  between  her  husband  and  L.— 
Torrey  v.  Martin,  (Tex.)  642.* 

TENDEB. 

Sufficiency. 

A  bill  to  redeem  land  sold  for  taxes, 
which  avers  that  complainant  is  ready  and 


willing  to  pay  the  sumg  already  tendered, 
*'  and  hereby  offers  to  pay  them,  and  here 
brings  the  money  Into  court, "  and  will  pay 
the  same  as  directed,  is  sufficient,  in  the  ab- 
sence of  demurrer,  to  support  a  decree, 
though  the  money  be  not  actually  brought 
into  court.— Polk  v.  Mitchell,  (Tenn.)  221. 

THBEATS  AND  THBEAT- 
ENING  liETTEKS. 

Assignment  obtained  by  threats.see  Fraud- 

ulmt  Conveyance,  1. 
Evidence  of  threats,  see  Htmicide,  8-11. 

Information. 

The  offense  defined  by  Tex.  Pen.  Code, 
art.  818,  is  the  ''A;notcin^^  sending  or  deliv- 
ering of  a  threatening  letter, "  etc.  Held, 
that  an  Information,  under  this  article, 
charging  that  appellant  "knowingly  did 
threaten  to  take  the  life  of  A.  B.,  by  send- 
ing her  a  threatening  letter,"  etc.,  is  in- 
sufficient. It  is  not  knowingly  threaten- 
ing, but  knowingly  sending  or  delivering 
a  threatening  letter  which  constitutes  the 
offen8e.--Castle  v.  State,  (Tex.)  892. 

TBESFASS. 

Cutting  timber,  see  Schools  and  SchooUDU- 

tricii,  10. 
To  try  title,  see,  also.  Limitation  of  Actions, 

21;  PubUc  Lands,  1;  Trial,  12. 
Trespasser  on   track,  see  Raiiroad   (Jam- 

panics,  12,  18. 

syection  of  treepaeser. 

1.  One  entering  another's  dwelling-house 
on  an  implied  license  to  do  so,  cannot  be 
ejected  forcibly  until  first  requested  to 
leave,  although  he  misbehaves  himself. — 
State  V.  Partlow,  (Mo.)  14. 

MalioiouB  trespase — ^Instruotion. 

2.  Where  a  statute  fixes  the  liability  of 
one  who  malicioxisly  and  wantonly  injures 
the  property  of  another,  an  instruction  in 
an  action  under  the  statute,  directing  the 
jury  that  the  only  question  for  their  deter- 
mination is'  whether  defendant  ^^willfuUy 
and  maliciously  "did  the  injury  complained 
of,  is  erroneous  in  using  the  wora  **  will- 
fully. "—Garrett  v.  Greenwell,  (Mo.)  441. 

Trespass  to  try  title — ^Practice. 

3.  In  an  action  of  trespass  to  try  title, 
the  failure  of  the  plaintiff  to  indorse  his 
petition  with  notice  that  it  Is  a  suit  in  tres- 
pass to  try  title,  under  Rev.  St.  Tex.  art. 
4787.  cannot  be  raised  by  a  general  de- 
murrer, and.  when  presented  before  the 
supreme  court  for  the  first  time,  on  appeal, 
cannot  be  considered.—Day  Land  &  Cattle 
Co.  V.  State,  (Tex.)  865. 

4.  Under  Rev.  St.  Tex.  art.  4790,  an  action 
of  trespass  to  try  title  may  b^^^aintamed 
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against  a  defendant  who  never  has  occu- 
pied the  premises,  if  he  claims  title  thereto; 
and  it  Is  not  necessary  to  aver  and  prove 
that  the  owner  ever  was  in  actual  posses- 
sion, or  that  the  defendant  was  in  posses- 
sion as  a  trespasser,  unless  some  relief  is 
sought  based  on  these  facts. — Id. 

5.  In  an  action  of  trespass  to  try  title,  in 
Texas,  where  defendant  shows  no  equity  in 
or  title  to  the  land,  it  is  not  error  to  strike 
out  a  part  of  his  answer,  alleging  payment 
of  taxes  by  him,  and  asking  that  he  have 
judgment  against  plaintiff  therefor,  as  he 
has  no  right  to  be  reimbursed  for  such  pay- 
ment.—Capt  v.  Stubbs,  (Tex.)  467. 

Evidence. 

6.  In  an  action  of  trespass  to  try  title, 
where  a  defendant  has  disclaimed  any  in- 
terest in  the  land,  and  set  up  that  he  is 
only  a  tenant,  his  replevin  bond  mav  be 
introduced  to  show  that  he  replevied  the 
land,  and  therefore  claimed  an  interest 
therein.— Id. 

7.  When  there  is  no  controversy  in  an 
action  as  to  the  ownership  of  a  certain 
survey.  No.  66,  but  the  real  issue  is  whether 
such  survey  does  not  conflict  with  another 
survey.  No.  86,  under  which  the  defendants 
claim,  it  is  not  error  to  exclude  from  evi- 
dence a  deed  of  which  the  only  effect  is  to 
show  title  in  plaintiff  to  said  survey  No.  56. 
— Mynders  v.  Ralston,  (Tex.)  854. 

Instructioii. 

8.  An  instruction  asked,  that  if  the  owner 
of  a  land  certificate  sold  it,  before  location, 
to  a  person  under  whom  plaintiffs  claimed, 
or  to  any  one  else,  the  verdict  should  be 
for  plaintiffs,  held  properly  refused;  an  in- 
struction having  been  given  as  to  a  sale  to 
the  person  mentioned,  and  a  sale  to  any 
one  else  not  vesting  title  in  the  plaintiffs, 
but  only  divesting  it  from  the  defendants. 
— Shifflet  V.  Morelle,  (Tex.)  848. 

9.  An  instruction  asked,  that  a  sale  of  a 
land  certificate,  before  location,  could  be 
presumed  by  the  jury,  if  they  believed  from 
the  evidence  that  such  sale  had  been  made, 
the  court  having  already  charged  that  a 
legal  sale  of  such  certificate  could  have 
been  made  verbally,  held  properly  refused. 
— ^Id. 

TBTATi, 

See  Appeal;  Continuance;  Orimindl  Prae- 
tiee;  Equity;  Etidenee;  Judgment;  Jury; 
Neio  Trial;  Nonsuit;  Practice  in  Oivil 
Cases;  Witness. 

Findings  by  court,  see  Carriers,  1. 

Verdict,  against  evidence,  see  Appeal  85. 

Admission  ol  evidenee. 

1.  A  failure  to  object  to  incompetent  evi- 
dence, when  offered,  cures  the  error  of  its 
admission.  Sherwood  and  Bracb,  JJ., 
dissenting.— State  v.  Rose,  (Mo.)  783. 


2.  In  a  dvll  case,  error  in  admitting 
testimony  in  behalf  of  the  defendant  is 
cured  where  an  instruction  is  subsequently 
^ven  at  the  plaintiff's  request  withdraw- 
ing in  express  terms  the  testimony  so  ad- 
mitted from  the  consideration  of  the  jury. 
—Qriffiths  V.  Hanks,  (Mo.)  508. 

Arguments  of  coxinsel. 

8.  Where  the  attorney  for  one  side  is  al- 
lowed to  indulge  in  improper  remarks  in 
his  argument  to  the  Jury,  the  error  cannot 
be  righted  by  allowing  the  attorney  for 
the  other  side  a  similar  latitude  in  his  argu- 
ment. But  Md,  that  the  verdict  should 
not  be  set  aside  in  this  case  on  account  of 
improper  arguments  indulged  in  by  coun- 
sel, where  it  does  not  appear  that  the  jury 
were  seriously  influenced  thereby  in  flnd- 
ingtheir  verdict.— Gulf.  0.  &  B.  P.  Ry.  Co. 
V.  Witte,  (Tex.)490. 

Instructions. 

4.  A  refusal  to  give  an  instruction  re- 
quested does  not  prejudice  where  the 
whole  law  applicable  to  the  case  has  been 
embodied  in  instructions  already  given. — 
Smith  V.  Commonwealth.  (Ky.)  7»8. 

5.  It  is  improper  for  the  court  to  charge 
the  Jury  that  they  are  authorized  to  con- 
sider the  interest  that  witnesses  have  in  a 
controversy  in  determining  their  credi- 
bility, and  the  weight  to  be  given  to  their 
testimonv.— Willis  v.  Whitsitt,  (Tex.)  253. 

6.  While  the  trial  court  is  not  bound  to 
instruct  the  jury  of  its  own  motion,  yet,  if  it 
does  so  instruct  them,  it  should  not  direct 
them  unconditionally  to  find  against  a 
party  upon  a  given  hypothesis,  when  there 
may  be  another  hypothesis  equally  sup- 
ported by  the  evidence,  but  withheld  from 
their  consideration,  upon  which  they  might 
find  in  favor  of  such  party.— Swope  v. 
Schafer,  (Ky.)800. 

7.  It  is  error  for  the  presiding  Judge  to 
notify  the  jury  that,  if  they  agree  oy  a 
certain  hbur,  they  will  be  discharged,  and 
that  otherwise  they  will  be  held  until  they 
so  agree.— State  v.  Hill,  (Mo.)  121. 

8.  Where  certain  instructions  in  the 
judge's  charge  to  the  jury,  claimed  by  ap- 
pellant to  be  erroneous,  are  so  qualified 
by  subsequent  instructions  that  the  charge, 
taken  as  a  whole,  lays  down  the  true  rule 
of  law,  objections  to  it  will  not  be  sus- 
tained.—Fort  Worth  &  D.  C.  Ry.  Co.  V. 
Hogsett,  (Tex.)  865. 

Issues. 

9.  In  an  action  for  wrongfully  attaching 
the  property  of  A.  upon  a  claim  against  B., 
defendant  pleaded  tiiat  the  goods  were  the 
property  of  B. ;  that  no  transfer  had  been 
made  to  A.,  or,  if  so,  that  it  was  fraudu- 
lent. A  written  transfer  being  shown  in 
evidence,  and  its  execution,  and  plaintiff's 
possession  under  it,  nqt  being  disputed, 
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Md,  tbat  it  was  not  error  for  the  eourt  to 
submit  to  the  Jury  only  or  mainly  the  ones- 
tion  of  fraud.— Willifl  v.  Whitsitt.  (Tex.) 
S58. 

10.  Where  the  issue  made  by  the  plead- 
ings in  an  action  against  an  indorser  on  a 
promissory  note  is  whether  the  note  sued 
on,  as  described  in  the  petition  and  offered 
in  evidence,  was  indorsed  by  the  defend- 
ant, an  instruction  on  the  rights  of  the  bona 
fde  holder  of  an  altered  instrument  cannot 
support  a  motion  for  a  new  trial  bv  the  de- 
fenaant,  on  the  ground  that  it  submits  to 
the  jur^r  an  issue  not  made  by  the  plead- 
ings, since  he  requested  a  converse  in- 
struction on  the  same  subject,  which  was 
priven. — Iron  Mountain  Bank  v.  Armstrong, 
(Mo.)  720. 

Verdict. 

11.  It  IS  not  error  for  the  Jury  to  return  a 
verdict  which  is  a  result  of  a  compromise 
between  the  members  of  the  jurv. — Owens 
V,  Missouri  Pac.  Ry.  Co.,  (Tex.)  588. 

12.  Where,  in  an  action  of  trespass  to  try 
title,  the  verdict  was  in  favor  of  certain 
•defendants,  *'the  jury  finding  no  transfers'* 
of  a  certain  land  certificate, 72^/tf,  that  such 
verdict  was  not  an  uncalled-for  special 
'Verdict,  but  was  a  good  general  finding  in 
favor  of  the  parties,  and  also  of  the  facts 
on  which  the  conclusion  was  based.  — 
Bhifflet  V.  Morelle,  (Tex.)  848. 

18.  In  an  action  involving  a  married 
woman's  separate  title  to  land  sold  under 
execution  against  her  husband,  the  verdict 
of  the  jury  was  as  follows:  "We,  the  jury, 
find  from  the  evidence  that  the  land  in 
controversy  was  and  remained  Mrs.  T.  A. 
Cady's  individual  property  until  conveyed 
by  her  to  the  plaintiff.  We  find  for  plain- 
tiff." Held,  sufficiently  definite  and  cer- 
tain.—Yoe  V.  Montgomery,  (Tex.)  622. 

Trover  and  Convendon. 

See  ExeetUori  and  Administra0r9^  6,  7 

TBITSTS. 

Construction,  see  Estoppel,  8. 
Deeds  of  trust,  see  Mortgages. 
Implied,  see  Tenancy  in  Common,  1,  2, 
Kesulting.   see  Evidenee,  6;   Husband  and 

Wife,  8. 
Bights  of  beneficiary,  see  WiU,  10. 

Creation  of  troBts — ^iSstoppel. 

1.  Although,  as  a  matter  of  fact,  no  con- 
flideration  passed,  it  does  not  lie  in  the 
mouth  of  a  father  who  conveyed  his  prop- 
erty to  a  friend,  and  took  a  conveyance 
back  to  himself,  in  which  he  joined  in 
trust  for  the  sole  use  and  benefit  of  his  wife 
and  their  children,  to  sav  that  the  first  deed 
was  without  consideration,  and  therefore 
left  the  estate  in  himself  divested  of  all 
trust.— Bobb  v.  Bobb,  (Mo.)  611. 


Implisd  tmfltB— ^Sfidsnoo* 

2.  In  1859  A.  was  sent  by  his  parents  to 
Arkansas,  to  buy  a  home  for  them,  and 
accordingly  bought  a  farm  for  the  price  of 
14.000.  He  paid  $2,000  cash,  which  had 
been  borrowed  on  his  mother's  credit,  and 
subsequently  paid  the  residue  of  the  pur- 
chase money  out  of  his  own  funds,  and 
took  the  title  in  his  own  name.  A.  lived 
on  the  farm  with  his  parents,  and  worked 
it  for  them,  and  died  in  1878.  The  evi- 
dence failed  to  show  that  the  money  which 
had  been  borrowed  on  the  mother  s  credit 
had  ever  been  repaid,  but  a  reasonable  pre- 
sumption of  pavment  existed,  and  the 
whole  testimony  indicated  that  it  had  been 
paid,  if  at  all,  out  of  the  mother's  money. 
Heid,  that  the  heirs  of  A.  were  chargeable 
with  an  implied  trust  in  the  land,  to  the 
extent  of  the  first  payment  of  the  purchase 
money,  but  not  as  to  the  residue.—Russell 
V.  Marchbanks,  (Ark.)  200. 

Appointment  and  powers  of  trustees. 
8.  A  testator  by  his  will  empowered  his 
executor  and  trustee  to  lay  off  oertain  lots 
and  streets  in  land  owned  by  the  testator* 
and  to  sell  and  convey  a  part  or  the  whole 
on  such  terms  as  might  be  beneficial  to  the 
estate,  and  use  theproceeds  in  improving 
other  property.  The  executor  named  in 
the  will  refused  to  qualify,  and  the  chan- 
cellor appointed  the  appellee  as  trustee  to 
execute  the  will.  Held,  tte  chancellor 
might  confer  on  him  all  the  powers  given 
to  the  executor.-— Price  Y.  Bwager's  Trustee, 
(Ky.)84. 

Aooounts  of  trustees. 

4.  A  father  who  creates  a  trust  in  his  own 

Property  in  favor  of  his  children  and  an- 
ertakes  to  administer  the  trust  himself  is 
liable  to  account  at  the  suit  of  Iha  benefi- 
ciaries when  the  proper  time  siriveB.— 
Bobb  V.  Bobb,  (Mo.)  511. 

5.  Where  a  husband  and  father  estab- 
lishes a  trust  in  favor  of  the  separate  use 
of  his  wife  and  of  their  children,  by  con- 
veyanoe  to  a  f riendi  and  a  reconveyance  to 
himself  as  trustee,  he  is  not  entitled  to  a 
credit  in  his  account  as  trustee  for  the  con- 
sideration expressed  in  the  reconveyance 
when,  as  a  matter  of  fact,  both  transfers 
were  voluntary,  and  no  consideration 
passed.— Id. 

6.  A  claim  by  a  trustee  to  a  credit  on  an 
accounting,  made  for  the  first  time  on  ai>- 
peal,  will  not  be  considered.— Id. 

Interest. 

7.  Upon  a  suit  for  accounting  against  a 
trustee,  it  appeared  that  he  kept  no  account 
of  the  trust  funds  for  a  large  portion  of  the 
time,  and  that  he  used  the  balances,  from 
time  to  time,  for  his  own  profit,  by  loaning 
the  same  at  a  high  rate  of  interest,  and  by 
otherwise  employing  the  same  for  his  in- 
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dividual  benefit,  without  accounting  for 
the  profits  00  realised.  ffM,  that  he 
should  be  charged,  in  lieu  of  the  profits, 
with  interest  at  6  per  cent,  on  balances  in 
liis  hands,  compounded  annually.— Id. 

:Sqnity — Beformation  of  trust. 

8.  Equity  will  not  reform  a  deed  estab- 
lishing a  family  trust,  so  as  to  let  in  after- 
l)orn  children,  where  the  testimony,  as  to 
-the  intention  of  the  creator  of  the  trust  is 
•conflicting,  and  about  eoually  balanced, 
:and  where  the  settlor,  wno  was  also  the 
trustee,  has  administered  the  trust  for  24 
.years  according  to  its  express  terms,  and 
-with  no  intimation  of  a  mistake.— Id. 


TJSTJBY. 

What  constitutes. 

1.  A  member  of  a  building  and  loan  asso- 
» elation  who  owned  five  shares  of  stock  in 
the  association  worth  $500,  in  order  to  ob- 
tain a  loan,  agreed  to  take  4S  per  cent,  on 
that  amount,  and  execute  her  note  for  the 
full   amount  of   $500,   and   pay  interest 

'thereon  at  the  rate  of  6  per  cent,  per  an- 
num, and  besides,  to  pay  one  dollar  per 
month  on  each  share  01  stock,  and  all  fines. 
HM,  that  the  rate  of  interest  thus  agreed 
to  be  paid  exceeded  12  per  centum,  and  the 

•contract  was  a  mere  deTice  to  evade  the 
usury  law,  and  was  therefore  void. — Jack- 
son Y.  Caasidy.  (Tex.)  641. 

2.  The  association  retained  a  lien  on  the 
member's  stock,  with  the  right  to  sell  it  in 
case  she  made  default  in  paying  principal 
or  interest.  Claiming  that  default  had  been 
made,  the  association  sold  the  stock,  but 
afterwards  credited  the  member  on  its 
books  with  an  amount  sufficient  to  reduce 
the  interest  to  12  per  cent,  per  annum,  the 
legal  rate.  ffM,  that  the  vice  in  the  con- 
»tract  could  not  be  cured  in  this  way.— Id. 

8.  Where,  upon  the  purchase  of  land,  the 
-vendee  agrees  to  pay,  as  part  of  the  pnr- 
*  chase  price,  a  rate  of  interest  on  the  de- 
ferred payments  exceeding  the  legal  rate, 
the  contract  cannot  be  considered  as  usu- 
rious.— Askin  y.  Lebus,  (Ky.)  806. 

Efiteot  on  contract. 

4.  If  stock  of  a  member  of  a  building 
and  loan  association  is  sold  by  the  associa- 
tion for  default  in  payment  of  interest 
which  is  due  by  the  terms  of  a  usurious 
contract,  but  not  legally  collectible,  the 
sale  will  pass  no  title  even  to  a  bona  fide 
^purchaser.— Jackson  v.  Cassidy,  (Tex.)  541. 


VENDOR  AND  VENDEE* 

:See,  also,  AUaehment,  10;  Covenant;  Deed; 
ExecuHon,  7-14;  Execitiora  and  Adminis- 
tratare,  21-29;   Guardian  and  Ward,  8-6; 


Judieiaf    8aU»;    Mortgages,  7-12;    Sale; 

Srhoofe  and  Sekool-DietrieU,  11-18;  Taxa^ 

Hon,  10-18. 
Action  on  title  bond,  see  Evidence,  2. 
Vendor's  lien,  see,  also.  Public  Lands,  7. 

Construction  of  contract. 

1.  Where  a  sale  was  made  and  the  deed 
delivered  in  October,  and  the  vendor 
agreed  to  re-roof  and  paint  the  house,  and 
deliver  it  by  the  following  January,  held, 
that  this  was  merely  an  agreement  to  re- 
pair, and  not  an  undertaking  on  the  part 
of  the  vendor  to  assume  the  risk  of  fire; 
and,  the  house  having  been  destroyed  be- 
tween October  and  January,  the  loss  falls 
on  the  vendee.— Marks  v.  Tichenor,  (Ky.) 
225. 

2.  Upon  the  sale  of  land,  it  becomes  the 

Sroperty  of  the  vendee  from  the  execution, 
elivery,  and  acceptance  of  the  written 
contract:  and,  if  a  building  thereon  is  de- 
stroyed by  fire  between  the  time  of  such 
contract  of  sale  and  the  time  fixed  upon 
for  the  delivery  of  possession,  the  vendee 
must  bear  the  loss,  unless  there  is  an  agree- 
ment to  deliver  possession,  with  improve- 
ments in  the  same  condition  as  at  the  time 
of  sale,  or  unless  the  loss  occurs  by  the 
culpable  negligence  of  the  vendor. — ^Id.* 

Vendor's  lien. 

8.  Where  husband  and  wife  executed  a 
mortffage  upon  several  tracts  of  land,  all  of 
which  were  described  as  belonging  to  the 
wife  when  in  fact  two  of  them  belonged  to 
the  husband,  held,  that  the  mortgage  was 
valid  as  to  all  of  the  tracts  as  between  the 
mortgagor  and  mortgagee,  but  the  misde- 
scription of  the  ownership  of  the  two 
tracts  rendered  the  mortgage  inoperative 
as  to  third  parties  without  notice  of  the 
trde  state  of  things.  80  where  one  hold- 
ing a  vendor's  lien  on  the  two  tracts  owned 
by  the  husband  brought  suit  to  enforce  the 
lien  and  sell  the  land,  but  did  not  make 
the  mortgagee  a  party  to  the  suit,  held,  that 
the  Side  nevertheless  passed  good  title. — 
Johnson  v.  Hughart,  (Ky.)  848. 

Bona  fide  porcliaser. 

4.  Declarations  and  admissions  of  a 
trustee  in  a  trust  deed,  affecting  the  title 
to  the  trust  property,  made  before  he  be- 
came trustee,  are  not  admissible  in  evi- 
dence to  (diarge  the  beneficiary  of  the  trust 
with  notice  of  a  defect  in  the  title.— Far- 
gason  V.  Edrington,  (Ark.)  768. 

5.  A  purchaser  of  real  estate  incumbered 
with  a  mortgage,  but  which  purports  to  be 
released  by  an  attorney  in  fact,  is  charged 
by  the  record  with  notice  that  the  power 
oi  attorney  describes  a  different  tract  of 
land  from  that  released,  and  is  not  an  in- 
nocent purchaser.— Hagerman  v.  6u:;on, 

(^<>')'^^  Digitized  by  GoOQle 


1040 


INDEX. 


6.  F.  &  Co.,  holders  of  a  deed  of  tnist 
executed  by  M.,  advanced  to  him  f 5.000. 
He  was  also  indebted  to  them  at  the  time 
in  the  sum  of  $7,000.  On  consideration 
that  he  would  give  them  his  note  for  f  18,- 
000  at  10  per  cent,  interest  from  date,  and 
his  deed  of  trust  to  secure  the  same,  they 
advanced  to  him  about  $4,000  more  to  pay 
for  the  land  to  be  included  in  the  new  deed 
of  trust,  and  canceled  and  surrendered  the 
original  deed  of  trust.  F.  <&  Co.  subse- 
quently purchased  the  land  at  a  sale  under 
the  second  deed  of  trust.  Hdd  that,  on 
these  facts,  F.  &  Co.  were  purchasers  for 
a  valuable  consideration,  without  notice, 
and  that  the  acceptance  by  them  of  a  quit- 
claim deed  did  not  charge  them  with  no- 
tice of  prior  equities.— Fargason  v.  Edring- 
ton,  (Ark.)  768. 

7.  The  grantor  described  the  land  by  the 
true  distances  bounding  the  tract,  but,  by 
mistake,  used  a  boundary  line  that  made 
the  grant  convey  a  strip  in  excess  of  the 
land  he  intended  and  agreed  to  convey. 
The  grantee  moved  his  fence  so  as  to  in- 
clude the  extra  strip,  recorded  his  deed, 
and  conveyed  to  C,  a  bona  fide  purchaser. 
In  a  suit  for  the  strip,  Tield,  that  the  first 
grantor  could  not  recover  of  C.  since  he 
could  not  be  presumed  to  know  that  the 
distances  would  not  reach  the  erroneous 
boundarj^  line,  and  since  he  found  his 
grantor  m  possession  under  a  deed  which, 
under  the  rule  that  boundaries  govern  dis- 
tances, embraced  the  land  so  possessed. — 
Garrison  v.  Crowell,  (Tex.)  69. 
Bescission. 

8.  Proof  of  the  rescission  by  parol  of  a 
contract  for  the  sale  of  land  shonld  be 
clear  and  convincing  in  order  to  entitle  a 
court  to  act  on  it. — Davie  v.  Benedict,  (Ky.) 
839. 

9.  A  vendor  cannot  recover  the  posses- 
sion of  land  from  the  vendee  in  posses- 
sion under  a  bond  foradeed,althou^hthere 
has  been  some  talk  about  rescinding  the 
contract  on  account  of  the  vendor's  ina- 
bility to  make  a  good  title,  if  the  vendee 
in  his  answer  tenders  the  purchase  price, 
and  offers  to  accept  a  deed. — Id. 

Action  for  price. 

10.  A  vendee  of  land  in  possession  under 
a  general  warranty  deed  sought  to  avoid 
the  payment  of  the  purchase  money  on  the 
ground  of  failure  of  title,  alleging  that  his 
vendor  was  a  married  man  when  he  ac- 
quired the  land,  and  that  his  wife  had 
died,  leaving  children,  before  the  sale. 
Hdd  insufficient;  that  he  should  have  al- 
leged that  the  premises  were  community 
real  estate,  and  stated  the  amount,  char- 
acter, and  present  condition  of  all  the  com- 
munity property  of  the  grantor  and  his 
wife,  in  order  to  show  the  children's  in- 
terest—May V.  Ivie,  (Tex.)  641. 


11.  A  vendee  who  purchases  under  a> 
general  warranty  of  title,  having  knowl- 
edge, at  the  time  of  his  purchase,  of  a  de- 
fect in  such  title,  cannot  resist  the  pa3'* 
ment  of  the  purchase  money  on  the  ground 
of  that  defect,  even  though  the  vendor 
have  contracted  to  furnish  him  a  perfect 
title.— Id. 

12.  Where  the  vendee  once  owned  the 
land  bought,  or  a  part  of  it,  and  was  as  fa- 
miliar with  the  boundary  as  the  vendor,  and 
he  has  entered  into  possession,  and  resold 
the  land  at  about  the  same  price  he  paid  for 
it,  he  cannot,  in  the  absence  of  fraudulent 
representations  on  the  part  of  the  vendor, 
set  up  as  a  defense  to  the  action  on  the 
purchase  notes  that  he  did  not  get  as  much 
land  as  he  thought  he  was  buying,  and' 
that  a  valuable  spring  which  he  thought 
was  on  the  land  turned  out  not  to  be  there. 
— Askin  V.  Lebus,  (Ky.)  305. 

18.  In  an  actioa  by  the  vendor  of  land' 
against  the  vendee,  upon  purchase  money 
notes,  the  vendee  defended  on  the  ground- 
that  there  was  a  deficiency  in  the  number 
of  acres  conveyed.  Hdd,  that  a  judgment 
for  the  price  of  so  much  of  the  land  as  the- 
vendee  admits  he  is  in  possession  of,  and 
reserving  the  question  of  deficit  to  be  aft- 
erwards determined,  is  not  erroneous. — 
Russell  V.  Greenwade,  (Ky.)  295. 

VENUE  IN  CIVIL  OASES. 

Transitory  action. 

1.  An  action  by  a  vendee  of  land,  to  re- 
cover from  his  vendor  for  a  deficit  in  the 
contents  of  the  tract  sold,  is  transitory  in 
its  nature,  and  may  be  brought  in  any 
county  in  which  the  vendor  is  served  with 

Erocess.— Stamper  v.  Centi*al  Kentucky 
umber,  Min.  &  Manuf'g  Co.,  (Ky.)330. 
,  2.  Rev.  St.  Tex.  art.  1198.  subd.  4,  pro- 
viding that,  *^when  there  are  two  or  more 
defendants  residing  in  different  counties, 
suit  may  be  brought  in  any  county  where 
any  one  of  the  defendants  resides.  '^  means, 
simply,  that  if  one  who  is  a  proper  or  neces- 
sary party  defendant  resides  in  the  county 
in  which  suit  is  brought,  then  other  defend- 
ants who  reside  in  other  counties  may  be 
joined  with  him.  Under  this  provision,  a 
defendant  residing  in  another  county  i& 
entitled,  under  plea  in  abatement,  to  an  in- 
struction presenting  the  question  of  the 
liability  of  the  defendant  residing  in  the 
county  where  action  is  brought. —Texas  & 
P.  Ry.  Co.  V.  Mangum,  (Tex.)  617. 

8.  Civil  Code  Ky.  §  78  provides  that  a 
transitory  action  may  be  brought  in  any 
county  in  which  the  defendant,  or  one  of 
several  defendants,  resides  oris  summoned. 
An  action  by  a  vendee  against  his  vendor 
was  brought,  and  process  served,  in  the 
county  in  which  the  vendor  resided,  but 
the  vendor's  vendor  was  also  made  a  party. 


Digitized  by 


Google 


INDEX. 


1041 


He  lived  in  another  connty,  and  was  served 
with  process  there.  Hdd  that,  as  the  im- 
mediate vendor  coald  have  sued  his  own 
or  the  remote  vendor  only  in  the  county 
in  which  the  latter  resided,  or  in  which 
process  was  served,  he  could  not.  hy  as- 
signment, confer  on  his  vendee  the  right 
to  sue  the  remote  vendor  in  an]^  other 
county;  and  the  judgment  in  tliis  case 
against  the  remote  vendor  is  therefore 
void. —Stamper  v.  Central  Kentucky  Lum- 
ber. Min.  &  Manufff  Co..  (Ev.)  380. 

4.  Where  the  accident  in  which  the  plain- 
tiff's husband  lost  his  life  occurred  in  Ten- 
nessee, where  the  road  must  be  operated 
under  its  charter  from  that  state,  it  is  no 
defense  to  the  action  for  damages' that  the 
deceased  resided  in  Kentucky  at  and  prior 
to  his  death;  that  plaintiff  resided  there, 
and  the  greater  part  of  defendant's  road 
lay  in  that  state;  that  the  contract  of  em- 
ployment of  deceased  was  made  in  that 
state;  and  that  the  engine  which  he  was 
driving  when  killed  was  placed  in  his  con- 
trol there.— Chesapeake.  O.  &  S.  W.  R.  Co. 
y.  Higgins.  (Tenn.)  47. 

VOTEES. 

Bee,  also,  ElwUona, 

Disfranchisement  for  crime. 

Gen.  St.  Ky.  c.  88.  art.  12,  S  16.  which 
provides  that  any  person  convicted  of  rob- 
bery, forgery,  counterfeiting,  or  perjury, 
or  other  Uke  crimes,  shall  forfeit  his  right 
of  suffrage  and  right  to  hold  office,  em- 
braces in  the  words  "other  like  crimes"  all 
crimes  besides  those  specifically  mentioned 
which  are  inconsistent  with  the  common 
principles  of  honesty  or  humanity,  and 
convict  the  perpetrator  of  moral  turpitude; 
such  as  grand  larceny. — Anderson  v.  Win- 
free,  (Ky.)  861. 


WILL. 

See.   also.  Executora  and   Adminii(rat&r$; 
Trusts,  8. 

Devise  in  lieu  of  dower,  see  Dotoer,  S,  4. 

Capacity  of  testator. 

1.  The  fact  that  a  testator  believed  in  the 
exercise  of  unnatural  powers  by  others 
does  not  justify  an  assumption  that  he  was 
insane,  and  incompetent  to  make  a  will; 
and  an  instruction  to  the  jury  on  the  ques- 
tion of  mental  capacity,  which  makes  that 
fact  more  prominent  than  the  other  facts 
relied  upon,  is  erroneous.— Schildnecht  v. 
Rompf 's  Ex'x.  (Ky.)  286. 

2.  A  testator  devised  his  estate  to  his 
widow,  with  power  to  divide  it  at  her 
death  equally  oetween  their  children,  to 

v.4s.w. — 66 


the  exclusion  of  a  son  and  daughter,  to 
whom  he  gave  only  $600  each.  The  daugh- 
ter contested  the  will  on  the  grounds  of 
want  of  mental  capacity,  undue  influence 
of  the  widow,  and  an  insane  delusion  to- 
wards contestant.  The  evidence  showed 
that  the  testator  had  mental  capacity,  at 
the  time  of  executine  the  will,  sufficient  to 
enable  him  to  know  his  estate,  and  the  ob- 
jects of  his  bounty;  that  he  acted  in  pur- 
suance of  a  purpose  of  his  own;  that  all  of 
his  children  had  been  obedient,  except  the 
two  discriminated  against:  that  of  these 
two  the  son  was  dissipated,  and  the  con- 
testant had  been  seduced:  that  he  believed 
in  witchcraft,  and  thought  the  contestant 
a  witch,  but  this  idea  did  not  take  posses- 
sion of  him  until  after  the  execution  of  the 
will.  Beld,  that  there  was  not  sufficient 
evidence  to  set  the  will  aside. — Id. 

Nuncupatiye  wills. 

8.  Under  the  Bevised  Statutes  of  Texas, 
in  force  in  September.  1886.  a  nuncupative 
will  made  at  that  date  is  incompetent  to 
pass  real  estate.— Moffett  v.  Moffett,  (Tex.) 
70. 

Bevocation. 

4.  The  general  rule  is  that  if  a  will  be 
traced  to  the  hands  of  the  testator,  and 
cannot  afterwards  be  found,  it  is  to  be  pre* 
sumed  that  it  was  destroyed  by  him  anifM 
recoeandi,^MmoT  v.  Guthrie,  (Ky.)  179. 
Evidence  of. 

6.  In  a  will  contest,  where  the  destruc- 
tion of  the  will  last  executed  has  not  been 
proved,  nor  its  absence  explained,  evidence 
relative  to  its  character  and  contents  is  not 
primary,  but  secondary,  and  inadmissible 
for  the  purpose  of  showing  a  revocation  of 
a  writing  previously  executed,  and  set  up 
as  the  last  will.— Id. 

Devise. 

6.  A  devise  to  A.,  subject  to  a  preceding 
life-estate,  **tobe  held  by  her  and  her  heira 
to  her  sole  and  separate  use;  *  *  *  at 
her  death  all  the  same  to  go  to  her  bodily 
heirs,  should  she  leave  any,  but,  if  she 
should  leave  none,  then  "  to  B. :  held,  in  any 
view,  not  to  vest  in  A.  such  an  estate  as  to 
render  a  mortgage  given  by  her  in  her  life- 
time valid  as  against  her  children  after  her 
death.— Myar  v.  Snow,  (Ark.)  881. 

7.  A  testator  devised  his  land  to  hia 
widow  for  life,  remainder  to  his  daughter 
for  her  support,  and  at  her  death  to  hia 
heirs.  The  income  from  the  land  proving 
insufficient  for  the  support  of  the  widow, 
her  trustee  iucurred  debts  for  her  support. 
The  daughter  being  dead,  suit  was  brought 
against  the  heirs  to  subject  the  land  to  the 
payment  of  these  debts.  Held,  that  the 
land  could  not  be  subjected  to  sale  for  the 
widow's  debts. — Hickman!^ Adm'ry.  Hick* 
man's  Heirs.  (Ky.)  186.  ^ GoOQie 
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Construction. 

8.  After  certain  specific  legacies  to  and 
provisions  for  testator's  widow  and  son. 
the  residue  of  the  estate  was  devised  to  the 
widow  until  her  remarriage  or  the  son's  ma- 
jority, when  she  was  to  take  a  specific  part 
of  the  estate,  and  he  the  rest  in  fee.  dub- 
Ject  to  the  widow's  interest  as  above,  the 
whole  estate  was  given  to  the  son;  **but, 
should  he  die  without  lawful  children  or 

grandchildren  living  at  the  time  of  his 
eath, "  the  whole  should  go  to  the  widow. 
Meld  that,  whether  the  estate  of  the  son 
were  absolute  or  defeasible,  his  children 
could  claim  no  interest  therein  under  their 
grandfather's  will,  and  a  Joint  deed  from 
testator's  widow  and  son  conveved  an  ab- 
solute title  in  property  included  in  the  will. 
— Parrish  v.  Parrish's  Trustees,  (Ky.)819. 

9.  A  testator  directed  that  his  widow 
should  manage  the  estate  until  their  young- 
est child  should  reach 21  years  of  age;  that 
then  they  should  divide  the  propertv,  if 
they  desired,  the  widow  to  take  a  child's 
share;  that,  if  the  widow  should  marry 
Again,  her  share  should  be  allotted  to  her, 
for  her  life,  at  her  death  to  revert  to  the 
children,  to  be  held  together  and  managed 
as  aforesaid,  some  one  being  appointed  for 
the  purpose  by  the  proper  court.  HM, 
that  any  one  of  the  devisees  had  a  right  to 
demand  a  division  upon  the  youngest  child 
arriving  at  21:  that,  upon  the  remarriage 
of  the  widow,  and  the  allotment  to  her  of 
her  share  for  life,  the  balance  of  the  estate 
was  to  be  kept  together  as  before,  her 
share  after  her  death  to  be  held  as  part  of 
the  whole  esute,  if  no  division  has  been 
made  previously;  and  that  the  widow's  re- 
marriage would  not  supersede  her  power 
as  trustee.— Curd  v.  Curd,  (Ky.)  226. 

10.  A  testator,  who  had  been  twice  mar- 
ried, left  his  property  to  his  widow,  his 
children  by  her,  and  a  daughter  by  his 
first  wife,  directing  the  property  not  to  be 
divided  until  the  youngest  child  should  ar- 
rive at  the  age  of  21  years,  and  meanwhile 
the  widow  to  live  on  the  farm,  and  man- 
age the  property  for  the  benefit  of  all, 
and  to  ** raise,  provide  for,  and  school" 
Uie  children.  Held,  that  the  step-daugh- 
ter, who  did  not  live  at  home  because  she 
did  not  get  along  well  with  her  step- 
mother, was  entitled,  notwithstanding  that 
fact,  to  her  share  of  the  income  of  the 
property,  making  a  deduction,  however, 
in  estimating  the  income,  for  any  increase 
thereof  caused  by  the  labor  of  the  other 
devisees.— Id. 

11.  A  testator  devised  certain  realty  to  a 
trustee  to  collect  rents,  keep  up  repairs, 
pay  taxes,  retain  $60  a  month  for  services, 
and  pay  the  remainder  of  said  rents  to  de- 
visor's four  children,  equal  portions  to 
each.  The  will  provided  that  **  at  the  death 
of  either  of  my  said  children,  the  child  or 


children  of  such  one  dying  shall  reoeive 
the  part  or  portion  of  said  rents  and  profit* 
that  their  father  or  mother  was  entiUed  to 
under  this  will.  *    If  any  child  died  with- 
out child  or  children,  his  share  was  to  be 
paid  to  the  survivors  in  equal  portions, 
and  the  children  of  such  as  might  have 
died  leaving  issue.    HM,  that  devisor** 
grandchildren  received  the  remainder  in 
fee,  since  a  devise  of  the  rents  and  profits 
or  the  income  of  land  is  equivalent  to  a  de- 
vise of  the  land  itself,  and  since  no  limita- 
tion was  attached  to  the  devise  to  the 
grandchildren,  and  the  word  "heirs*  was 
not  necessary  to  a  fee.— Davis  v.  Williams, 
(Tenn.)  8. 

WITNESS. 

See,  also,  Appeal,  25-27;  Oriminal  Praetiee, 

18.  15-88;  Evidence;  Trial,  1,  2. 
Right  to  process  for,  see  Criminal  Praedee, 

Competency. 

1.  In  an  action  upon  a  promissoiy  nots 
the  executrix  of  the  alleged  maker  of  the 
note  is  not  incompetent  to  testify  against 
the  plaintiff,  as  the  other  party  to  the  ex- 
ecution of  the  note,  as  to  the  making  of  Uie 
afiSdavit  of  the  plea  of  non  ett  factum. — 
Smith  V.  Caswell,  (Tex.)  848. 

Examination. 

2.  Questions  improperly  asked  a  defend- 
ant on  cross-examination,  the  answers  to 
which  could  have  in  no  way  affected  the 
verdict,  are  no  ground  for  a  new  triaL— 
State  ▼.  Beancleiffh,  (Mo.)  666. 

8.  Where  a  defendant  allows  a  witness 
to  testify  without  being  sworn,  he  waives 
any  objection  to  his  evidence  on  that  ac- 
count, and  cannot  obtain  a  new  trial  be- 
cause of  its  admission.- Trammel  v.  Mount, 
(Tex.)  877. 

4.  At  the  trial  of  an  action  upon  a  promis- 
sory note,  where  an  expert  has  been  called 
by  the  defendant  to  testify  to  the  genuine- 
ness of  the  signature  to  the  note,  it  is  not 
error  for  the  court  to  refuse  to  allow  the 
plaintiff  to  ask  the  witness  questions  going 
to  his  credibility,  and  not  to  his  compe- 
tency as  an  expert,  before  the  latter  has  an- 
swered the  questions  propounded  by  the 
defendant;  the  witness  upon  cross-examin- 
ation being  interrogated  and  answering 
fully  as  to  the  matters  concerning  which 
inquiry  was  made  by  the  plaintiff.— Smith 
V.Caswell,  (Tex.)  848. 

CredibiUty. 

6.  An  instruction  on  the  doctrine  of  fal- 
euein  uno,  etc.,  is  in  Missouri  sufficient  if  it 
charge  that  the  witness  had  willfully  sworn 
falsely,  the  words  "willfully"  and  know- 
ingly'^ being  prescribed  in  the  alternative 
in  such  cases.— State  v.  B^audeigh,  (Mo.) 
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WEITS. 

6«e.  also.  Attachment;  Execution;  Oevmiehr 
ment;  Habeod  Chrpus;  It^uneiion;  Be- 
plevin, 

Beturn. 

Where  a  sheriff  has  sold  real  property 
under  execution,  and  bv  mistake  has  re- 
turned that  he  sold  only  tae  interest  therein 


of  one  of  the  Judgment  defendants,  L.< 
who  owned  but  a  fraction  thereof,  in  an 
action  for  partition  of  lands  involving  the 
title  to  this  land,  the  parties  claiming  under 
the  execution  sale  cannot  contradict  the 
return.  Their  remedy  is  to  procure  a  ref- 
ormation by  the  court  of  the  return  in  the 
proceeding  in  which  the  return  was  made* 
— Flanniken  v.  Neal,  (Tex.)  212. 
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